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; Prem Singh r. Mokaud Singh 
Jiwa V. Buta 
Karirnan r. Masiti 
Muhammad v. Imam Khafcun 
Balmokand i\ Aya Singh 
Nura t’. Nazir Din 
Bishna v. Rattani 
ham Cliand i>. Ram Jowaya 
Kirpal Singh v. Saut Singh 
Isar Das v. Ghulam Haider 
Bhcla V. Brij Lull 
Parman Naiid v. Arura Ram 
Bhagtu V. Bua Ditta 
Kanhya Lai v. Narpat Rai 
Tulsi Ram i\ Karm Chand 
Crown r. Sadapiir 
Stamp Act, In re 
Devta Jamlu r. Haii Das 
Nathu Ram r. Karmon 


V. 

13 

13 

13 

13 

13 

13 

13 

13 

13 

14 

13 

14 

13 

14 

13 

14 
13 
13 
13 
13 
13 


U);* 

58 

62 

167 

171 

172 
6S 
18 
02 

494 

3C5 

790 

960 

674 

957 

793 

955 

924 

Gel ) 

?4S 

326 





00 w 

. ^ 
*3 

6^ 


41 

42 

43 

44 

45 
40 

47 

48 

49 


50 

51 

52 

53 

54 

55 
55 

57 


I 


( xvi ) 

(A).—13 PUNJAB LAW REPOaTBB, 1912-ccncU 


Names of Parties. 


• • « 


• • • 


• ■ • 


• « 


» • 


Partap Sinj^h v. Panjabu 
Sajad Mir Nawab v. Hardeo 
Lai Chand v, Crown 
Hazara Siogh v, Harnam Siogh 
Ida t*. Kahim Bakhsh 
Pir Bakhsh v. Empeior 
Oliet Singh v. Allubditta 
Mela Kam i\ Bando 
Muhammad Ali v. Muhammad 
Shah 

Sahib i‘. Usman 
Bela Singh i\ I.abh Singh 
Shadi Khan v. BeebeeUmdanBegani 
Fateh Din f. Allah Ditta 
Tola Singh v. jMohanimad 
Bhagat Ram v. Sidhii 
Emperor i>. Qadii Bhakhsh 
Badri Das v. Santa Singh_ 


« • • 


• • A 


* • • 


9 • 

3 p.c> 

c 'g • w 

« • h-l — 

o 


V. 

13 
12 

14 
13 
12 
13 

13 

12 


P. 

177 

S71 

004 

180 

857 

220 

877 

859 



09 04 

^ s 

’o /v* 






58 

59 

60 
61 
62 
03 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 


Names of Parties. 


Tulsa Singh v. Natha Singh 
Fatma v. Imtiozi Jan 
Balmokand o. Maiiak Ohand 
Ganpat Rai v. Sardara 
Salig Kam v. Kai Chand 
Narayan Singh v. Lai Singh 
Mangal v. Crown 
Karm Ilahi v. Sultan Alam 
Sita Ram v. Gobind Sahai 
Radha Kishan v. Crown 
Sundar Singh v. Crown 
Dhian Singh v. Dhian Singh 
Mrs. R. Sharkey v. Mrs. 

Allard 

Dasaundhi v. Chanda Singh 
Tnlsi V. Madho Ram 
Rukman Devi v. Sain Das 


■ • • 


• • • 


• A • 


A A A 


• • 4 




• • 


• A « 


• • • 


• • 4 


• • • 


• • 


Jerry 


• • • 


• • • 


• A • 


• A • 


Corresponding 
Vol. and page 
of Ind. Gas. 
1912. 

V. 

P. 

15 

469 

13 

930 

13 

928 

13 

5U 

14 

46S 

15 

478 

14 

758 

13 

812 

15 

314 

15 

316 

15 

318 

13 

312 

13 

433 

13 

421 

13 

343 

13 

401 


(B)._47 PUNJAB RKCORD, fhom January to March, 1912. 


No. of ,VoI. 47 
P. P. 1912. 

i 

1 

Names of Parties. 

1 

Corresponding 
, Vol. and page 
of Ind. Cas. 
1911.12. ; 

No. of Yol. 47 
P. K. 1912. 

1 

! Names of Parties. 

j 

Corresponding 
Vol. and page 
of Ind. Cas. 
1910 to 1912.i 


Civil. 


; V. 

V. 


1 Ciiil—concld. 

< 


Y. 

r. 

1 

Fatma u. Imtinzl Jan 

* * • 

13 

9ro 

22 

j Moll Singh u. Mai/har 

AAA 


8S0 

2 

Dalo Mai v. Sundar 

• A A 

I 11 

523 

23 

[ Hughnath Das r Bahiman 

• A A 

14 

776 

3 

Badri Das u. Santa Singli 

• • • 

13 

873 

24 

j Hazara Singh r. Harnam Singh 

< A A 

1 13 

180 

4 

! Indar v. Kao 

A • • 

1 1 

• i> 

I 25 

1 Partap Singh i\ Panjabu 

« A A 

13 

177 

5 

1 

' Bhagat Ram r. Siddii 

• • * 

12 

ro5 

26 

.liwa r. Bata 

A *• ! 

13 

167 

6 

' Mansa Kam < . Behari 

... 

12 

453 

27 

8haliab.ud.din n. Buikati 

AAA 

14 

779 

7 

i Mahmud Bakhsh v. Hassan 

Bakijsit 

1 1 

708 

28 

Azim Khan v. Mustaqim Khan 

• A A 

14 

782 

8 

Singer iianufacturing Co., . 

Delhi L', I 



20 

'J'ari Baz Klian i\ Fateh Khan 

AAA 

13 

316 


Yar Muliamniad 

1 

• A A 

lO 

141 

30 

Tiilsi r. Madho Kaui 

1 

AAA 

13 

343 

9 

; Achhar Singh v. Badhawa 

Singh 1 

1 1 

404 

31 

Bliero Das t’. Mona 

1 

A A e 

14 

783 

10 

: Sahib Dial v. Lajpat Rai 

• • 1 • 

1 

14 

510 

32 , 

Chhangu t». Muliammad Bakhsh 

I 

1 

1 A A 1 

8 

666 

11 

Duiii Chand v. Aziz Khan 

A * • 

lO 

207 

33 

Ram Jawaya Shah v. Natha 

1 

A • • 

14 

787 

12 I 

j 

Hamid Ullah v. Sahibji 

• • « 1 

14 

624 

34 : 

Najabat Ali v. Mohtab Bibi 

• A • 

14 

789 

13 1 

Ali Muhammad t'. Siiraj-ud-diu ... 

10 

23G 

35 

Gobind Ram i*. Muhammad Ali 

f 

• A A 

1 1 

317 

14 ( 

Rahinat Ali Khan v. Bubu Zuhra I 

14 

486 

1 





15 

Saif'Ud-din v. Hans Kaj . 

1 

• « A 1 

1 1 

76 

1 

) 

Crimiiuil 




16 

Umra i'. Karim Bakhsh 

AAA 

1 1 

492 

1 

> 





17 

Ghulam Muhammad v. 

Latif ; 



1 1 

Crown V. Sudunur 

AAA 

13 

924 


Ahmad Khan 

1 

• A A 

14 

495 

2 

A 

Ali Mtiltainniail r. Emperor 

• 1 

• A A ^ 

12 

515 

00 

People’s Bank of India, ! 

Ld., u. 



3; 

Crown V. (Vidir Bakhsh 

1 

t 

13 

209 


Abdul Karim 

1 • # 

14 

512 

1 

V 

A A 1 



19 1 

Muhammad v. Bakhto 

AAA i 

13 

27 

1 

4 

Jlcvcii 'tv 

A 



20 1 

Indar Xarain u. Onkar Lai 

» • A 

10 

1.0 






21 

Piare Lai v. Ram Chand 

■ 

1 A A 

1 

1 1 

4 13 

1 

Niira r. Nasir Dili 

e • 4 

13 

1 

18 





( X 7ii ) 


( c )._7 PUNJAB WEEKLY EBPORTBR, FROjr Janua-.y to Marge, 1912. 


P3 




o 

A* 

O* ^ 


|2 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
26 
26 

27 

28 

29 

30 

31 
f2 

33 

34 


Names of Parties. 


• • t 


• • • 


• • I 


• • • 


« • • 


• • I 


• « • 


• • 4 


• 4 I 




Civil. 


Ram Devi u. Shib Devi 
Sundar Singh v. Deva Singh 
Nihal Chand v. Chanda Singh 

Hafiz Mahbub Bakhsh v. ^Abdiil 
Rahman 

Khanu v. Fateh Khan 
Umar Khau u. Niaz Din Khan 
Savvan Singh v. Jafar Khan 
Duni V. All Mohammad 
Lehna Singh v. Santa Singh 
Ramji Das v. Shankar Das 
Sarkhara v. Nawab 
Alim Ali i». Nabbu 
Abdul Karim v. Sahib Jan 

Pars Ram v. Muhammad Yasin 
Khaii 

Amar Singh v. Husaina 
Narpat Rai v. Devi Das 
Narpat Rai v. Devi Das 
Balmokand v. Aya Singh 
Fateh Din v. Allah Dicta 
Bishna v, Rattaui 
Jiwa V. Buta 

Hazara Singh v. ITarnam Singh 
Umar Din t\ Budhe Khan 
Jan Khan r. Ahmad 
Tulsi Ram v. Karm Chand 
Bhagtu V. Bua Ditta 
Bhola r. Brij Lall 
O’Brien v. Abdul Rahman 
Kariman v. Masiti 
Prem Singh u. Mokand Singh 
Chet Singh v. Allahditta 
Mehr Singh v. Devi Dyal 
Fatma v. Initiazi Jan 
Shadi Khan v, Umdan Begam 


• • ■ 


• ft 


• 4 ■ 


* • 4 


« • 4 


• ft « 


• ft ft 


ft ft • 


4 4 1 


4 4 4 


*44 


4 4 4 


ft • 4 


ft * 4 


• ft ft 


ft 4 4 


4 4 t 


4 4 4 


ft • • 


4) . 

oe bn m 
pa cd 

^5 

2 S 

CQ . i_j (M 

^ ^ CM oa 
OrH. 

o 


V. 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 


P, 

290 

863 

859 

816 

851 
341 
405 
857 

852 
655 

8.-;o 

314 
9J7 


13 

953 

13 

28 

14 

375 

14 

379 

13 

68 

13 

77 

13 

92 

13 

167 

13 

180 

13 

58 

13 

445 

13 

955 

13 

9';7 

13 

06') 

13 

6 

13 

171 

13 

(i2 

13 

677 

13 

50 

13 

930 

13 

73 


<« £2 
o 

A* ^ 

o 

S5 


Names of Parties 




35 

36 

37 

38 

39 

40 

41 

42 

43 

41 

45 

4'5 

47 

48 

49 

50 

51 

52 
51 I 


I 


i Civil —concld. 

1 
I 
% 

1 Salig Ram v. Rai Chand 
Muhammad v. Sakhan Ram 
Muhammad v. Imam Khatun 
Bindraban v. Ganpat Rai 
Muhammad v. Bakko 
Mangal Singh v. Dula 
Prabhu Dial v. Kahan 
Dalo Mai v. Sundar 

• 9 9 

Muhammad Badar Khan v. Chiragh 
Shah 

Eadri Das v. Santa Singh 
Rukman Devi v. Sain Das 
Indar v. Rao 
Devta Jamlu v. Uari Das 
Bela Singh v. Babh Singh 
TIeta Ram u. Chandan 
Ibrahim Ali Khan v. Muhammad 
Ahsan Ullah Khan 
Dhian Singh v. Dhiau Singh 
Khair Ahmad v. Mir Ahmad Ullah 
Ahmad Khan i*. Ratau Chand 



ft ft ft 


ft • 4 


4 4 4 


13 695 
13 3 ! 2 
I 3 ‘108 

13 53.9 


Criminal. 

1 Isa V. Ranon 
3 i Nabi Bakhsh v. Crown 


ft 4 4 


8 

4 

5 

6 
7 


1 

2 


B.almokand v. Manak Chand 
Sita Ram v Gobiud Sahai 
Mangal u. Crown 
Sundar Singh v. Crown 
Radlia Kishen v. Crown 

Revenue. 

Bahawal v. Xurkhan 
Lehri v. Shiv Nath 


13 8>fc 

Onrepcrtm 

able. 


13 

15 

14- 

15 

15 


92S 
814 
758 
818 
3 6 


« ft ft 


ft ft 4 


13 

13 


815 

8f)5 





40 « 

c‘S 
> . 

^ * 

Uy, 

fU 


♦ • • A 

( XTlll j 


Table 10 

SIND JUDICIAL COMMISSIONER’S COURl 

5 SIND LAW BBPORTER. »bom Jclt to Sbptbmber, 1911 ._ 


Names of Parties* 


o . 

^ t£ 00 

c <e 

o 5 'ts ^ 
o. eS c • 

PO . F- 

75 ^ 


Oi 
O iH 

> • 


® . 
P4 


Names of Farties> 


a> 

be 6c CO 

a cs a 

'S . 

o 5 
® « . 
eo . HH N 

® “rt •"* 

t tZ**" ^ 

O rH 


J07 Afar^fbjimal v. Vithalram 

122 Uaji Changal v. Basartnal 

123 Imperator v. Rioo 

125 Uaji Maosoor v. Mahoraedin 
129 Imperator v. Haji Alu 
120 I.ekhraj v. Imambiix 
131 Crown v. Morio Khan 
133 Mc’Gill r. Bjrne 
125 Imprerator v. Abdul Latif 

136 Bukshali v. Crown 

137 J Imperator v. Bhojroj 


13 225 j 140 Mafckradas v. Secretary of State 

13 214 I 153 Bodoinal V. Crown 

13 210 I 155 Doulatram v. Halo Kanya 

13 234 I 7 68 Sobhomal 7. Fohumal 

13 215 I 173 Imperator 7. Rajabali 

1 2 987 174 ' Crown 7. Audal 

12 986 179 Karam Bahadin V. Crown 

13 217 181 Manghanmal 7. Fernaudex 

13 219 184 Hemandas 7, Chollaram 

13 220 190 Dur Mahomed 7. Allabdino 

13 222 


13 

13 

13 

13 

13 

13 

13 

13 

13 

13 


237 

213 

244 

255 

284 

273 

223 
260 
264 

224 


« M 

• o 


Table II 

CRIMINAL LAW JOURNAL OF INDIA. 

13 CRl^IINAL LAW JOURNAL, from January to AIarch, 1912. 


f 

1 

1 

^ . 
tc -C 

C « 53 

CO M 
*-4 

. O 

1 

1 

1 Names of Parties. 

c s ^ 

^ it ^ • 

o 

1 

1 

j 

1 

y. 

c 

1 

f- k w* 

c 

1 1 

1 3 ^ 

1 V 


4 

f 

1 

[ 


A 


Names of Parties. 


1 ® . 

ic br. CO 

' c « a 

i 

I ^ ^ • 

1 « . ^ -N 

1 o -r 

! ^ > O r-i 


() 

8 

9 

15 

IG 

17 

IS 

10 


Bala PasI an Kiildip Lai r, Gnrwar 
Misser 

Finperor v. Ganda Singh 
liagluuiandaii Prosad Singh v. Ram 
Naiain Singli 

Krishna Pioshad i-. Rabindi a Nath 
Kmperor r. Behari Lai 
Babu Pershad v. Emperor 
Tlicophilus Ramappa, In rc 
Pounusavvmy Naidu r. Kinperor... 
Emperor v, Qadir Bukhsh 
imperator v. Rino 
Muthuvarapu Seshiah r. Gatram 
Ramiali 


13 

13 

13 

13 

13 

13 

13 

13 

13 

13 


ill 

109 

97 

99 

101 

102 

108 

no 

209 

210 


13 211 


21 Bodomal Kishinchuml r. Emperor 

21 Luksliminarain Apnram v. Emperor 

22 Changal llalapoto v. Basarmal 

23 Ismail Ghami Ammul r. Katimu 

Kowther 

23 Imperator v. Alu 

24 Adala Verrivadii, /u rc 

25 Mr. filcGill e. iilr. Byrno 

26 Meher Sardar r. Emperor 

27 Imponitor r. Abdul Latif 

28 Pir Raklish i'. Emperor 

28 Bakshali r. Fmperor 

29 Arulanautham Pillai, I/i rc 

30 Imperator v. Bhojraj 


13 

13 

13 

13 

13 

13 

13 


213 

213 

214 

215 

215 

216 
217 


13 J 21S 
13. 219 
I3:[220 

13 220 
13 221 
13 222 








Pa^eof Vol. 13 
Or.L.J. 1914.1 


ix ) 


13 CRIMINAL LAW JOURNAL, 1912^concld, 


Names of Parties. 


31 

32 

33 
35 

33 

39 

42 

43 
41 
41 
46 

48 

49 

50 

62 

63 

64 

55 

56 

58 

59 
61 
62 
62 

65 
120 
12] 
122 
122 

124 

125 

125 

126 
126 

127 

129 

131 

136 

137 


Karam Bahadin v. Emperor 
Dur Mahomed v. Allahdino 
Emperor v. Andal 
Assistant Sessions Judge of North 
Arcot V. Bamammal 
Subtiah Servai, In re 
Kader Sundar v. Emperor 
Arunachella Tevan, In re 
Ganesh Pershad v. Emperor 
Imperator v. Rajabali 
Ajodhia Parshad v. Ram Lai 
Muthiah Chetty, In re 
Surya v. Lachmi Narain 
Nga Pyan V. Emperor 
Nga Po Yon v. Mohr Brothers and 
Co. Ld. 

Madar Sahib v. Emperor 
Mi nia So V. Nga Then 
Nga Po Chein v. Emperor 
Dragon v. Emelie Mi Taik Dragon 
, Nga Lu Pe v. Emperor 
Emperor v. Nga Sit Cho 
Nga Po Shat v. Emperor 
Rudra Prosad, In re 
Emperor V. Nga Po Sin 
Jang Bahadur Lai v. Emperor ... 
Peary Mohan Das v. D. Weston ... 
Amodini Dasee v. Dorson Ghose .. 
Aiya Chaiamya v. Emperor 
Nga Pu V. Emperor 
Balmakund v. Emperor 
Emperor 7. Aruraukham Pillai ... 
Sandyal v. Kuujeswar Misra 
Mandi Ghasi v. Emperor 
Dewat Singh r. Emperor 
Kamini Mohan Das v. Harendra 
Kumar 

Paimullah v. Emperor 
Perumal Naioken, In re 
Chookalingam Pillay, In re 
Isa V Ranon 

Emperor v. Balwant Kondo Patole 


Corresponding 
Vol. and page 
of Ind. Cas. 
1912, 1 

Page of Vol. 13 
Cr. L. J.1912. 

1 

V. 

P. 


13 

223 

138 

13 

224 


13 

273 

139 



140 

13 

275 

141 

13 

278 


13 

279 

141 

13 

282 

142 

13 

283 


13 

284 

143 

13 

284 

141 

13 

286 

144 

13 

288 

145 

13 

385 




156 

13 

3S6 

159 

13 

?88 

161 

13 

389 

162 

13 

390 

164 

13 

391 

167 

13 

392 

169 

13 

394 

170 

13 

395 

172 

13 

397 

17 a 

13 

S98 

175 

13 

398 

175 

13 

721 

176 

13 

776 

177 

13 

777 


13 

778 

182 

13 

778 

183 

13 

780 

184 

13 

781 


13 

781 

185 

13 

782 

186 



1 188 

13 

782 

1 188 

13 

783 

1 189 

13 

817 

1 190 

13 

819 

1 191 

13 

824 

1 

13 

825 

1 


Names of Parties 


Deputy Superintendent v. Chulhan 
Ahir 

Emperor v. Hari Govind Limave... 
Gorle Kandungadu, In re 
Abdul Ghafoor, In re v. Raza 
Husain 

Bansi v. Emperor 
Baisnab Charau Manjhi v. Gati 
Nath Munshi ,,, 

Gurusawmi Nadan y. Emperor ... 
Kolii Appiah, In re 
Emperor v. Andiasa^aloo Naidoo 
Public Prosecutor v. Mushunooru 
Suryanarajanamoorty 
Alia Rai v. Jhingur Tewari 
Musai y. Emperor 
Satish Chandra Sarkar 7. Emperor 
Me Tha 7. Nga San E ,,, 

Vithoo 7. Emperor ,,, 

Waris Ali 7. Emperor 
Emperor 7. Ram Naresh Singh ... 
Emperor 7. Murli Singh 
Emperor 7. Sadapur 
Tunnoo Mia v. Emperor 
Bhoja Ram 7. Emperor ... 

Rasoolkhan Saheb 7. Emperor ,,, 
Balmokand 7. Nanak Chand 
Khirode Chunder Roy Chowdhury 
7. Emperor 
Lad Khan 7. Emperor 
Bharosa Patak 7. Emperor ... 
Ambika Prosad Singh 7. Gur 
Sahai Singh 

Emperor 7. Sohan Singh 
Gurameah 7. Etweror 
Gajendra Ghorai 7. Emoeror 
Emperor 7. Dilsuka 
Emperor 7. Lekria 
Gauri Shankar Lai v. Emperor ... 
Ram Charan Chandra 7 T pupulla 
Sheikh 


1 ® . 

60 tiO CD 

a cs 

;5 

S!2-SS 

0 

V. 

P. 

13 

826 

13 

827 

13 

828 

13 

829 

13 

829 

13 

830 

13 

831 

13 

832 

13 

832 

13 

833 

13 

844 

13 

847 

13 

913 

13 

914 

13' 916 

13 

9’19 

13 

921 

13 

923 

13 

924 

13 

925 

13 

927 

r 3 

927 

13 

928 

13 

993 

13 

9.98 

13 

999 


13 

13 

13 

13 

13 

13 

13 


1000 

1001 

1002 
1004 

1004 

1005 

1006 


13 1007 










1 






ov 


Volume 


An asterisk (*) denotes cases not reported yet elsewhere. 


Namefl of cases reported. 



Abdol Gbafoor v. Raza Hasain 

Abdnl Ghani v. Abdol Majid 
Abdol Hakim Khao v. Gbaodao 
Abdol Kaiim 7. Abdol Rahmau 
Abdol Karim v. Abdns Sobban 
Abdol Karim v. Sahib Jan 
Abdol Kayam v. Babador Vithoba 
Abdol Rahmao v. Bbagwan Das 

Abdullah Begr 7. Abbol Hasan 

Abbai Charau Gbakrawati 7. Kesho Das 

Adala Terrirado, In re 

Adhari Dabain 7. Sheodihal Pande 

AduBopalli 7. MarikortLu 

Ad'jsopaiti 7oijkata Rao 7. S«7ami Piliai 

AKmad Kliao 7. Ratan Chand 

Ahmad baid Khan 7, Masi ailah Khan 
Ai} a Chalamaya 7. Emperor 

Ajodhia Parshad 7. Ram Lai 

Ajodhya Prasad 7. Jagdish Singh 
Akhjo SiDgh V. Jaganuath Prasad 
Akiiaodam Piliai v. Chinnasawmi Moopaa 

Albrecht y. Bathee Jellamma 

AH Mohammad y. Nayan Rajah Bhuiya 

Alia Rai y. Jhingur Tewari 

Alim Ali v. N^ablii 

Allareddi Subbamma v. Nallapare-idi 
ollah v. Abdul Ghafui 


• • • 


# i • 


• • « 


• • • 


• • » 


• • « 


« • • 


• • I 


• • 


» • • 


• • 


• • 


• • • 


• « 


• • 


» • • 


• • • 




• • • 


• « • 


« » 


• • • 


• • • 




• i • 


• ft ■ 


• • • 


4 ft ft 


ft ft ft 


ft ft • 


• ■ • 


M. 


ft ft ft 


H. 


8. c. 9 A. L. J. 231; 34 A. 267; 13 
Or. L. J. 141 

♦All. High Coorfc 

8. c 9 A. L. J. 4; 31 A. 165 
8. c. 16 G. W. N. 618; 15 O.L.J. 672 
8. 0. 16 G. W, N. 44; 39 G. 146 
0 . c. 13 P. W. R. 1912 
8. c. 14 Bom. L. R. 26 
8.0. 59 P W. R. 1912; 120 P. L. 

R. 1912 ••• 

•All High Ooucfc 
•All. High Court 

8. c. 11 M. L T. 24; 13 Or. L. J. 24 

•All. High Court 

8. c. 11 M. L. T. 19; (1912') 1 M. 
W. N. 9; 22 M. L. J. 169 

9 . c. 11 M L. T. 27; (1912) 1 

M. N £6; 22 M. L. J. 228 
s. c. 53 P. W. R. 1912; 60 P. 

1912 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 900 op 1909 

July 30, 1911, 

Present: Mr. Justice Mookerjee and 
Mr. Justice Carndnff. 

AKHJU SINGH —Defendant No. 1 

—Appellant 
versus 

Bai Rumar JAGANNATH PRASAD 

SINGH— Plaintiff— Respondent 

Bengal Temincy Act (.VIII of 1885), s. 120. sab-s. (2) 
- Any other emdence"-1oTe.it land-Admission by 
tenant %n previous depor,thon—Assertions of witnesses 
that land is cultivated by landlord—Mere execution of 
kabaljat. ^ 

shoald not be at liberty to add to his stock of 

private lands, that IS. to absorb the raiyati lands 

of the estate and convert them into his private lands. 

Only those lands can be treated as private 

lands which were originally set up by the zemindar 
as suoti* 

Under section 120, sub-section (2), of the Bengal 

Tenancy Act, an admission by a tenant defendant 

in his previous deposition is admissible as “anv 
other evidence. ^ 

mimoney GhucJcerhutti v, Baikanta Nath Bera 17 
C. 466, referred to. ’ 

Assertions of witnesses to the effect that the land 

was onltivated by the landlord as his zerait land for 

a number of years, are also admissible in evi- 
dence. 

execution of a Icabulyat is no evidence 
that the land was zerait, although the fact may be 
taken into consideration along with other evidence. 

Appeal from the decree of the District 
Judge of Gaya, dated February 20th, 1909, re¬ 
versing that of the Muneif of Aurangabad, 
dated September 22, 1908. 

^ Babus Mohendra hath Soy and Anilendra 
jyath Boy, for the Appellant. 

Bobu Bam Oharan MiUra, Senior Govern- 

Ohandra 

Uhowdhury, Junior Government Pleader for 

the Eespoudent. ’ 


JUDGMENT.—This is an appeal on 
behalf of the first defendant in an action in 

ejectment. The plaintifif-reepondent com- 
raenced this suit on the ground that the land 

i appellant was zerait 

and that the defendant had no right to con¬ 
tinue in occupation thereof after the expiry 

him on the 

13th May, 1902. The. defendant resisted 

the claim on the ground that the land was 

not that it constituted an oocupaucy 

holding that he was not liable to ba 

The Court of first instance dismiss¬ 
ed the suit. Upon appeal, the District Judea 
has decreed the claim. On behalf of the de- 
fendant this decision has been assailed 
substantially on three grounds, namely, first 
that the conclusion that the land in zeraU is 
based upon evidence which is not admissible 
in law; secondly, that the Judge has not con- 
eidered whether the defendant was protected 
trom ejectment under section 116 of the Bengal 
lenancy Act, even if it was conceded that 
the case fell within section 120 of the Bengal 
Tenancy Act, and, thirdly, that the Judge 
ought not to have held that if the land was 
not zerait, the defendant was liable to be 

ejected under clause (c) of section 44 of the 
Bengal Tenancy Act. 

In so far as the last ground is ooncerned, 

It IS in our opinion, clearly well founded, 
beotion 44 provides in clause (c) that a non- 
occupancy raiyat shall be liable to ejectment 
where he has been admitted to occupation 
of the land under a registered lease, on the 
ground that the term of the lease has expired. 

If it IS assumed for a moment that the land 
18 not zerait and that the defendant was an 
occupancy raiyat who was let into occupation 
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on the 13th May 1902, it follows that under 

section 44, he would be liable to ejected 
after the expiry of the lease on the l.itn 
May 1905. But section 45 provides that a 
suit for ejectment on the ground of expira¬ 
tion of the term of a lease shall not be insti¬ 
tuted against a non-occnpancy raiyat unless 
notice to quit has been served on the ratyat 
not less tharr six months before the ex¬ 
piration of the term of the lease and shall 
not be instituted after six months from the 
expiration of the term. This section was 
repealed by section 2 of Act I of 1907 vB. C.); 
but it was ill force when the term of the 
lease of the 13bh May 1902 expired in 1905. 
The liability of the defendant to be ejected 
under clause (c) of section 44 accrued at 
that time. It is not suggested that the 
landlord has complied with the requirements 
of section 45, that is, that he has served 
notice on the raiyat not less than six months 
before the expiration of the term. Nor has 
he instituted a suit for ejectment within six 
months from the expiration of the term. The 
right of the landlord, therefore, to eject the 
defendant as a non-occupancy raiyat under 
clause (c) of section 44 read with section 45, 
has never become enforceable. The sub¬ 
sequent repeal of section 45 in 1907 
cannot clearly revive the right of the land¬ 
lord. We must take it, therefore, that if the 
land is not iero.it and if the possession of the 
defendant is that of a non-ocoupanoy raiyat 
under the lease of the 13th May 1902, he is 
not liable to be ejected. 

It is now necessary to consider the first 
two grounds urged in support of the appeal. 
The learned District Judge has held that 
under sections 120 and 103 (B) of the Bengal 
Tenancy Act, there is a presumption in favour 
of the tenant that the land in suit is not 
zerait. But he has also held that the land¬ 
lord has sufficiently rebutted that presump¬ 
tion by the oral testimony of witnesses who 
support the case by the certified copy of a 
former deposition of the defendant dated the 
Ist July 1904 in which he admitted that on 
his application he had obtained the zerait 
land from the Manager, and by the evidence 
of the kabulyat itself the execution of which 
was not denied by the defendant. With re¬ 
ference to this analysis of the evidence on 
the record, it has been argued by the learned 
Vakil for the appellant that the evidence 
whioh is made the foundation of the judg¬ 


ment of the District Judge is 

has contended, first, that under section 120 of 

the Bengal Tenancy Act an admission by the 

defendant in his previous ^ 

on the 1st July 1904 is not admissible under 

sub-section (2) of section 120; th^ 

the mere assertion of a witness that the land 
ia zerait is not admissible; and 
the mere execution of a habulyat in 190^ is 
no evidence that the land was zerait In 
support of these propositions, the learned 
Vakil for the appellant has placed reliance 
upon the case of mmoney Ohuckerhuttxv. 
Baikant Nath Bern (1) and has suggested that 
the contrary view taken in the case of Bhagtu 
Singh V. Raghu Nath Sahai (2) does not give 
effect to the true intention of the Legislature. 

In order to determine the validity of this con¬ 
tention it is necessary to consider the terms 
of section 120 of the Bengal Tenancy Act. 

Section 120, it will be observed, does not 
furnish any definition of what constitutes 
a proprietor’s private land. But it is 
that the intention of the Legislature was that 
no new proprietor’s private lands should be 
created after the Bengal Tenancy Act bad 
come into force. In fact, the view cannot be 
successfully contested that what is proprietor s 
private land now must have been the pro¬ 
prietor’s private land at the time of the crea¬ 
tion of the eemindurj, in other words, snoh 
lands only can be treated as private lands 
whioh were originally set up by the zemindar 
as his private land. The policy of the Legis¬ 
lature ia that a zemindar should not be at 
liberty to add to the stock of his private 
lands, that is, to absorb the rajj/aii lands of 
the estate and convert them into hia private 
lands. The pDlicy of the Legislature hw 
been to discourage the prevention of acquisi¬ 
tion of special rights by tenants in lands 
originally treated by the zemindar^ not as 
his private land but ns part of the stock of 
the raiynti land of hia estate. Starting with 
this principle in view, it is clear that the 
Legislature intended in section 120 to impose 
the conditions under whioh a partioular land 
might be proved to be the proprietor’s pri¬ 
vate laud. Sub-section (1) lays down that the 
Revenue Officer shall record n parcel of land 
as a proprietor’s private laud when one of two 
elements ia established. If it is prove! that 
the land has been cultivated as khamar 
, (1) 17 0. 466. 

(2) 13 0. W. N. 136; 9 0. L. J. 15; 1 Ind. Caa, 67L 


VoL Xlll] INDlAlJ OASES. 

ASHJU SINGH t?. JAGANNATH PRASAD SINGH. 



zerait ntz )oie or kamat by the proprietor 
himself with his own stook or by his own 
servants or by hired labour for twelve 
continuous years immediately before the 
passing of the Bengal Tenancy Act, the 
land must be recorded as the proprietor’s 
private land. Similarly, if ifc jg proved 
that the cultivated land is recognised by 
village usage as proprietor’s khamar zeratt, 
mz jote or kamat, it is to be recorded as 
proprietor’s private land. In other words, if 
one of these two elements is established the 
inference irresistibly follows that the land is 
the proprietor’s private land. The Legislature, 
however, does not atop here, and proceeds to 
provide _ m sub-section (2) for cases not com- 
prised in clauses (a) and (6) of sub-section 
UL But though sub-section (2) has a wider 
scope, the landlord, as will be presently seen. 

IS in a position of considerable disadvantage, it 

starts with the presumption against him that 
the land is not his private land and the bur¬ 
den IS cast upon him to establish to the 
satisfaction of the Revenue Officer or the 
Civil Court under sub-section (3) that the 
land is of the character which he attributes 
to It. Sub-section (2) provides that in deter¬ 
mining whether any land ought to be record¬ 
ed as a proprietor’s private land, the Officer 
shall have regard to local custom and to the 
question whether the land was, before the 
second day of March 1883, specifically let as 
proprietor s private land and to any other 
evidence that may be produced, but shall 
presume that the land is not a proprietor’s 
private land until the contrary is shown. With 
regard to this sub-section it has been argued 
by the learned Vakil for the appellant, upon 
the authority of the decision in Nilmoney 
QhuckerbuUt V, Baikani H^ath Bera (1), that 
the phrase ‘any other evidence that may be 
produced” ought to be interpreted in a narrow 
sense, namely, as any other evidence that 
may be produced to show the assertion of 
any title on the part of the proprietor and com¬ 
municated to the tenant before the 2ad March 
1883. ^ In our opinion, the restricted inter- 
pretation suggested is not borne out by the 
language used by the Legislature; and if the 
case before us were precisely of the same des¬ 
cription as the one considered by the learned 
Judges, it would have been necessary for us 
to refer the question to a Full Bench. The 
case before us, however, is distinguishable 
and stands on an entirely different footing, 


and must be decided in accordance with what 
appears to us to be the plain meaning of sub¬ 
section (2) of section 120. As we interpret 
that sub-section, the Legislature directs that 
the Revenue Officer shall have regard to local 
custom and to the question whether the land 
was, before the second day of March 1883, 
specifically let as proprietor’s private land 
and to any other evidence that may be 
produced for the purpose of establishing that 
the land was proprietor’s private land. It 
may be conceded that the use of the expres¬ 
sion whether the land was, before the second 
day of March 1883. specifically let as pro¬ 
prietor’s private land, by implication excludes 
evidence to show that the laud had after 
that date been specifically let as proprietor’s 
private land The Legislature, for obvious 
reasons, may have intended that the fact 
that the landlord had after that date speci¬ 
fically let the land as his private land, would 
not be allowed to weigh in his favour. But 
it does not follow that “any other evidence” to 
which reference is made mast necessarily be 
evidence to show that the landlord bad before 
the second day of March 1883 made an asser¬ 
tion of title and communicated it to the 
tenant. We have not been able to discover 
that the view taken in Nilmoney GhuckerhuUi 
V. Baikant Nath Bera (1) has been adopted 
in any other case, and possibly the principle 

laid down in that case was intended by the 

learned Judges to be taken only as referring 

to the particular kind of evidence then sought 

to be adduced. In that case, it was attempted 

to be shown that in 1883 and 1886, the 

landlord had asserted, in certain proceedings 

under the Bengal Tenancy Act, that the 

land was zerait and in the litigation which 

subsequently ensued, the landlord sought 

to rely upon this assertion as evidence in his 

favour. With reference to this, the learned 

Judges observed that t’ae expression “any 

other evidence” means “any other evidence 

produced to show the assertion of title on 

the part of the proprietor and eomraunicatod 

to the tenant before that date.” If the 

learned Judges intended to lay down broadly 

that evidence of other descriptions would not, 

under any circumstance, be admissible, we 

are unable to accept snob conclusion as 

justified by the plain language of the section. 

The case of Sher Bahadur Sahu v. M, if, 

Mackenzie (3) does not militate against the 
(3) 7 0. W. N. 400. 
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view we take. The evidence 
that, case was evidence to «how tkat the 
land had c//cr the 2nd March 1,883 ^ 
spsciBcally let out as proprietors private 
land; as we have ju.st indicated it may be a 
reasonable view of sub section (2) to hold that 
evidence of this description was i^ended 
to be exchided by the Legrislatnre. On the 
other hand, the case of Bhagtu Singh, v. 
Raghunath Sakai (2) supports the interpre¬ 
tation we have adopted, although we must 
add that we are not prepared to distinguish 
the earlier capes on the ground suggested by 
the learned Judges, namely, that they were 
cases decided by a Revenue Officer, whereas 
the case then before the Court was tried as a 
civil suit. Sub-section 3 makes it patent that 
the two classes of cases stand on the same 
footing. In the light of these principles, let 
us examine whether the evidence to which 
exception has been taken is really irrelevant. 
In so far as the certified copies of the 
former deposition of the defendant recorded 
in the Ist July 1904 is concerned, it is clear 
that the identity of the laud must first be 
established. If the identity is so established 
we are of opinion that the evidence would 
he admissible, and would fall within the 
description of *any other evidence’, in sub¬ 
section (2) of section 120. In so far as the oral 
testimony of witnesses is concerned, the 
question arises whether a bare assertion by a 
witness that the land is zerait is relevant. It 
may be pointed out that whether the land is 
zerait within the meaning of section 120, is not 
a simple question of fact. It is, as the learned 
Vakil for the respondent has suggested, a 
mixed question of fact and law. It would, 
therefore, be ordinarily necessary for the 
witness to stale the ground for his conclusion; 
in other words, unless bo had special means 
of knowledge, one would expect him to state 
facts which would show that the case fell with* 
in either clause (a) or (b) of sub-section (1) or 
within sub-section (2) of section 120. As we 
understand the evidence, the substance of 
which has been stated to us, the statements by 
the witnesses are nob bare assertions of this 
kind. They have generally stated that the 
land was cultivated by the landlord as his 
zerait land for a number of years. That, 
undoubtedly, would be admissible in evidence 
and, if believed, might justify a finding 
favour of the landlord. 

As regards the third class of evidence, 


in 


namely, theof fche execution of the 

labulyat, we are unable to regard 

evidence that the .and le ' that 

what the learned Judge intended was that 

it was unlikely that it the 

really the status of an occupancy raiyat, he 

should execute a fresh kabulyat m 

the landlord. That, no doubt, ,s a circumstance 

which, along with the °^ 3 ier evidence on the 

record, may be taken into 

But, as the District Judge himselt has pointed 

out, the kabulyat does not contain any 
admission on the part of the tenant that the 
land leased was !erait. If it did contain 

any such admission, as the WM 

executed after the 2nd March 1S88, it would 

be of no assistance to the landlord, because 

it would be evidence that the land had, 
after that date, been specifically let out as 
the proprietor’s private land. It is impossible 
for us, however, upon the judgment as it 
stands to decide this case finally. We we 
not satisfied that the District Judge hM 
examined the evidence as a whole 
specific reference to the elements mentioned 
in the various clauses of section 120. It is, 
therefore, necessary in the interest of justice 
that the case should be re considered from 
this point of view. If the District Judge, 
upon an examination of the whole evidence 
from the point of view suggested, comes to 
the conclusions that the land is eeruii within 
the meaning of section 120, the next question 
will be, whether the defendant is liable to be 
evicted under section 116, which provides 
that nothing in Chapter V shall confer a 
right of occupancy in, and nothing in Chapter 
VI shall apply to, a proprietor’s private land 
where any such land is held under a lease 
for a term of years or under a lease from 
year to year. Before, therefore, the land* 
lord succeeds, he must prove the conditions 
under which the defendant was let into ooou* 
pation. It is important to observe that the 
case for the defence was that, although the 
kabulyat was executed in 1992, the defendant 
has, as a matter of fact, been in occupation 
from an earlier period, and the judgment of 
the original Court indioates that the Munsif 
was prepared to accept this theory. But 
the District Judge does nob appear to have 
ooDsidered this point in detail. It willi 
therefore, be necessary for him, if he finds in 
favour of the landlord under section 120| 
to consider whether a case for ejectment has 
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been made out under section 116. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
the case remitted to him in order that the 
appeal may be re-heard. The costs of this 
appeal will abide the result. 

Appeal allowed. 


ALli^HABAD HIGH COURT. 
Second Civil Appeal No. 1351 of 1910. 

November 7, 1911. 

Present:—Hr. Richards, K. 0., Chief Justice, 

and Mr, Justice Banerji, 

NAND RAM —Plaintiff—Appellant 


versus 

BHUPAL SINGH and others—Defendants 

—Respondents. 

Hindu Law—Mortgage ly father—Interesf^Bigh 
rate of interest—Necessity to borrow money at high rate 

’-Burden of proof on plaintiff—Suit against son— 
Discretion to reduce interest. 


Where a suit against descendants is brought 


en^force a mortgag-e executed by their ancestor in 
which there is a stipulation for payment of a hic'l 
rate of interest, it lies on the plaintiff to prove thai 
there was necessity not only for borrowing th€ 

money but for borrowing it at the exorbitant rat( 

mentioned in the deed, - 

The principle which governs the case of a mort 

gage by a Hindu widow or by the guardian of a 

minor should be applied to the case of a Hindu 
minor. 

Chamdra Deo Singh v.Mata Prasad, 1 Jnd. Gas. 479; 
^ t* Ohowdhuri 

^ Randhir Singh, 18 C,3U; 18 1. A. I; Kameswar 
Prasad v. Ranhahadur Singh, 6 0. 843j 8 C. L. R 361* 
8 1. A. 8, followed. ’ 


Where no necessity for borrowing at an exorbitant 

rate IS proved, a Court would be justified in reduc- 

ing the stipulated rate of interest to a reasonable 
rate as well as in refusing to allow compound interest 
especially where the plaintiff has made a long delay 
in instituting his suit. 


Second appeal from the decision of the 
Assistant Sessions Judge of Moradabad, 
dated 20th November 1910, 


Dr. Tej Bahadur Sapru, for the Appel* 
laut. 

Mr. Hamilton, for the Respondents. 

judgment;—T his appeal arises^ out 

of a suit brought by the plaintiff-appellant 
to enforce a mortgage, dated the 8th of Feb¬ 
ruary 1888, for Rs, 80 executed by Bahadur 
Singh, ancestor of the defendants Nos. 1—5. 
The rate of interest stipulated for in the 


mortgage-deed is Rs. 2-4 per cent, per men¬ 
sem compound interest with half yearly rests. 
The plaintiff alleged that in. apcordauQe with 


the terms of the mortgage, the total amount 
due to him exceeded Rs. 17,000 but he claim¬ 
ed to recover Rs. 2,500 only. 

The Court of first instance was of opinion 

that the mortgage was made for the pay¬ 
ment of Government revenue, but that it had 
not been established that there was any neces¬ 
sity for borrowing money at the high rate 
provided for in the mortgage-deed. That 
Court made a decree for simple interest at 
the rate of Rs. 18 per cent, per annum 
and the total amount decreed by it was 
Rs. 432-1-C, that is, more than five times the 
principal amount borrowed. 

The plaintiff appealed and the defendants 
filed objections under Order XLT, rule 22, of 
the Code of Civil Procedure. The lower 
Appellate Court, in a somewhat sketchy 
judgment, came to the conclusion that no un¬ 
due influence had been exercised on the mort¬ 
gagor and varied the decree of the Court of 
first instance and allowed simple interest at 
the rate of Rs, 2-4 percent, per mensem, that 
is Rs. 27 per annum. 

This was an inconsistent judgment because 
the Court should either have allowed com¬ 
pound interest at Rs. 27 per cent, per annum 
which was the contract rate of interest, or, if 
it considered that it was competent to interfere 
with the contract of the parties and reduce 
the rate, it ought to have set forth reasons 
for interfering with the decision of the Court 
below. 

The plaintiff, however, was not satisfied 
with the decree of the lower Appellate Court 
and preferred this appeal claiming compound 
interest as stipulated in the mortgage-deed. 
The defendants have preferred the connected 
Appeal No. 1364 of 1910, in which they urge 
that the Court below ought not to have raised 
the rate of interest allowed by the Court of 
first instance. We are of opinion that the 
plaintiff’s appeal must fail. It has been held 
by a Full Bench of this Court in Ohandradeo 
Singh v. Mata Frasad (1) that where a plaint¬ 
iff seeks to enforce a mortgage made by the 
father or manager of a joint Hindu family 
as against the joint family property, it lies 
on the plaintiff to show that the loan was 
contracted for the necessities of the family. 
We are bound to follow this Full Bench rul¬ 
ing and, therefore, it lay on the plaintiff to 
prove that there was necessity not only for 

borrowing the money but for borrowing it afc 
(1) 31 A. I76j 1 Ind. Cae. 479} 3 A. L. J. 363. 
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the exorbitant rate mentioned in ‘he mort- 
gage deed. In the cese of Burro Jlath fiat 
Chcwdhuri V. Bondhir Siugh (2) their Lird- 
Bhips of the Privy Conncil held in a caae in 
which money had been advanced to a Hindu 

widow for the payment of Government re¬ 
venue that the plaintiff ought to have proved 
that there was a necessity to borrow the money 
at the high rate of interest agreed "PO" 
the mortgage-deed. This was, no doubt, the 
case of a widow acting as guardian of an in- 
fantbut in the view of the Full Bench ruling 
of thiB Court to which we have referred and 
also of the decision of their Bordsbips of the 
Privy Council in Kameswar Fraaad v. Run 
Bahadur Singh (3), the principle which 
governs the case of a guardian of a minor 
and of a Hindu widow should be applied to 
the case of the father of a Hindu family. In 
this case the Court of first instance found 
that the property mortgaged was of such 

value as to make the borrowing of money at 

such a high rate of interest unnecessary. It 
was also of opinion that it had not been 
established that there was any necessity for 
borrowing at such high rate of interest. 
This finding was never seriously attacked 
nor do we see how it could have been. 
We must, therefore, bold that although 
there was necessity for borrowing the 
money, there was no necessity for borrow¬ 
ing at the high rate contracted for in the 
mortgage»deed and we are of opinion that in 
view of the long delay which the plaintiff has 
made in instituting his suit, the Court of 
first instance was justified in reducing the 
rate of interest claimed, to simple interest at 
the rate of Rs. 18 per cent, per annum. The 
result is, that we must dismiss this appeal 
with costs, and we order accordingly. The 
costs will include in this Court fees on the 
higher scale. 

Appeal dismisaed. 

(2) 18 0. 311; 18 I. A. 1. 

(3) 6 0. 8A3; 8 0. h. R. 361; 8 I. A. 8. 
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PUNJAB CHIEF COURT. 

Civil, Revision No. 2441 oy 1911. 

November 11, . . , , , 

Bresent-.-Sir Arthur Reid- 

and Mr. Justice Rattigan. 

O’BRIEN. M. W.—Defendant- 

Petitioner 

versus 

Haji ABDUL RAHMAN and another— 
Plaintiffs—Respondents. 

Civil Procedure Code {Act V of 1903), s. 24 (3) 

— Transfer of case—Power of District Judge to trn-^fer 
to Additional District Judge-Revisxon-Mate^l tr- 
reaularity—Failure tocojisider xmportai^ evidence 

tion—Punjab Courts Act (XVIII of 1884^, s. 70 ti; W 

""i District Judge has the power under seotion 24 
(3) of the Civil Prooeduro Code, 1908, to “ 

caL pending before him to the Court of the Addi- 

tional District Judge. , 

Where in dealing with n possessory suit under 

section 9 of the SpeciBc Relief Act, the 

tirely misunderstood the position of the plaintiffs, 

ignored material and important evidence, miaoon- 

strueda material document and failed to apply 

its mind to the distinction between possession and 

use or occupation: _ . . , . 

neld, that the Court acted with material 

larity within the terms of seotion .0 (1) of the 
Punjab Courts Act and that a re-trial of the amt was 

necessary. . . ... 

Petition, under section 70 (a) and Co) of Act 
XVIII of 1834 as amended by Act XXV of 
1899, for revision of the order of the Diatriot 
Judge, Delhi, dated the 13th October 1911, 
deoteeing plaintiff’s claim. 

Mr. Beechev, for the Petitioner. 

Mr. Petman, and Lnla Piare Lai, for the 

Respondents. 

JUDGMENT.—This is an application 
by the defendant under section 70 of the 
Courts Act for revision of decree in a pos¬ 
sessory suit under section 9 of the 3peoifio 
Relief Act. The premises in suit oonaiat of a 
building in the compound of the Woodland 
Hotel, Delhi. This hotel was leased by the 
plaintiffs*respondents to the petitioner on the 

28th March 1903. On the 2nd April 1909, 
the terms of this lease were modified by the 
addition of a clause binding the petitioner 
to pay Rs. 100 per mensem additional rent 
in the event of the premises now in Buit 
being completed by the respondents accord¬ 
ing to specification. On the 8th January 
1910, the respondents filed a suit of eject- 
roent against the petitioner on the ground 
that he rendered himself liable to ejectment 
by failure to pay rent fixed by a lei^e of th^ 
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2nd April 1909 and for arrears of rent. 
The property in suit was described as being 
bounded on the east by the house of the 
heirs of Muhammad Ibrahim, on the west 
by a public road and shops newly built by 
the plaintiffs, on the south by a public road 
known as Church Road and on the north by 
the same road and by Court land, being the 
compound of the District Courts. The lease 
or modifications of the 2nd April 1909 pro¬ 
vided that if the respondents desired to 
construct any building on the north-west 
part of the land leased, the petitioner would 
not prevent him provided that if any sheds 
or stables then standing were demolished, 
the respondents would re-build them at an¬ 
other spot at their own expense. It is 
admitted that nothing was done by the re¬ 
spondents towards the completion of the 
premises now in suit subsequently to the 
date of institution of the previous suit, and 
the Court below has recited that the parties 
were agreed before it that the premises in 
suit were not complete according to specifi¬ 
cation. That Court has decreed the suit on 
the ground that the respondents were in 
possession of the premises in suit and were 
ousted by the petitioner on the 23rd April 
1911 within six months of suit. 

The first plea urged for the petitioner for 
our disposal is that the Additional District 

Judp, who passed the decree, had no juris¬ 
diction, the District Judge who recorded the 
evidence not being empowered to transfer 
the case to the Additional District Judge, 
the Court being of co-ordinate jurisdiction. 
In our opinion section 24 (3) of the Code of 
Civil Procedure disposes of this objection 
which must be overruled. The main ground 
urged by Counsel for the petitioner was that 
the Court below entirely misunderstood the 
position of the petitioner and omitted con¬ 
sideration of important points and evidence. 
The previous suit, ab^ve referred to, was for 
possession of the land within the boundaries 
referred to and the buildings standing there¬ 
on, including the premises now in suit. 
The suit was dismissed on the ground that 
there had been no breach of contract by the 
petitioner and that no rent in excess of 
what had been tendered was due at the date 
of suit. In deciding the present case the 
Additional District Judge appears to have 
entirely misunderstood the position of the 
respondents*, to have ignored Ijhe Municipal 


record dealing with an application by the 
respondents to build certain chambers for 
legal practitioners on a part of the compound 
of the hotel bordering on the Court com¬ 
pound, although the record contains a note 
of the 29th August 1911 that Counsel on 
both aides having referred to this record. It 

should be summoned, and a note of the 12 th 

September 1911 tbat the record had been 
received: to have consequently assumed that 
clause (6) of the lease or modification cited 
by him referred to the premises now in suit, 
to have failed to apply his mind to the 
distinction between possession and use or 
occupation to have acted with material ir¬ 
regularity in the disposal of the case, and to 
have failed to consider whether the preirisea 
in suit were built on land to which clause (6) 
above referred to could apply. These omis¬ 
sions and assumptions constitute, in our 
opinion, material irregularity within the 
terras of section 70 (1) of the Courts Act 
and, without expressing any opinion on the 
merits, we are satisfied that this suit was not 
properly tried and that a re-trial is necessary. 
We allow the application, set aside the 

decree of the Additional District Judge, and 
under section 70 (1) of the Courts Act, 
remand this suit to the Court of the Divisional 
Judge of Delhi for re-trial. Inasmuch as 
it has not been alleged on either side that 
all available evidence was not tendered and 
recorded or brought on to the record, the 
re-trial will be on the record as it stands 
unless either party satisfies the Divisional 
Judge that further evidence is necessary. 

Any proceedings in execution now pending 
go with the decree and are dismissed. Costs 
of this Court will be costs in the cause. 
Counsel’s fee rupees one hundred. 

Oase remanded. 
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Civil Appeal No. 170 of 1906. 
September 13, 1911. 

Present: — Sir Arnold White, Kt,, Chief 
Justice, and Mr. Justice Phillips. 
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SERVAIGAR. MiNO^t, xHRoaoH his guardian 
SIV'^AGANAM SERv^AIGAR— Appellant 
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_ Adoptioji—Date from which adopted son's rights 

begin—Alienation hy full oxvver prior to adoption can¬ 
not he defeated—Necessity—Duty of lender—Recitals— 
Fresnmptio^i— Adoption hv widow—Consent of sapindas 
—Adojficn not to the last male holder, validity of. 

The holder for the time being of an impartible 
estate, although the line ot snecession is governed by 
tame rules ns if the property were joint family pro¬ 
perty, has unrestricted power to deal with the estate. 

The rights of an adopted son do not relate back to a 
period earlier than the date of his adoption. There¬ 
fore, an adopted son cannot defeat an alienation made 
before his adoption by afull male owner of the estate. 

FerPhillips, J. —When a lender is dealing with a bor¬ 
rower (member of a joint Hindu family) who is not 
absolute owner of the estate mortgaged as security 
for the loan, it is incumbent on the lender to satisfy 
himself by reasonable inquiry that the loan is for 
the benefit or necessity of the estate, for otherwise 
his charge on the estate in the hands of the next 
holder is liable to be defeated, but if he inquiresfairly 
and honestly, the real existence of an alleged and 
reasonably credited necessity is not a condition pre¬ 
cedent to the validity of the charge and he is not 
bound to see to tho application of his money. 

The recitals in the bond and representations of 
the borrower are in themselves pritna facie evidence 
of necessity, and if a large portion of the loan is 
for the benefit of the family, it may bo presumed that 
the balance also was borrowed for the same purpose. 

The assent of the sapindas to an adoption by a 
widow validates it, from whatever motive the consent 
was given. 

When an estate is divested by an adoption not made 
to the last male holder but to a prior male holder of 
the estate, the adoption is not valid and does not 
divest tho existing holder of the estate. 

Thayyammal v. Venicn Rama, 10 M. 205 and Padyna 
Kumari Dehi v. Court of TTards, 8 C. 302; 8 I. A. 229, 
referred to. 

Inalienability of a partible estate must bo proved by 
enstora. 

Appeal against the decree of the Subor¬ 
dinate Judge’s Court of Tuticorin, in Original 
Suit No. 32 of 1904. 

Mr. K. Srinivasa Iyengar^ for the Appel¬ 
lant. 

The Hon’ble Mr. P. 8. Sitjaswami Aiyar^ 
(Advocate-General), for the Respondents. 

JUDGMENT. 

0. J.—This is an appeal by the 
2nd defendant against a decree on a mortgage, 
dated the lllh October 1892, executed by the 
father of defendants Nos. 1 and 2 on his own 
behalf and on behalf of the defendants in 
favour of the plaintiffs* predecessor-in-title. 
For the pnrposes of the appeal the material 
dates are these. In January 1897 Kumarettu, 
No. 14 in the pedigree, died. Jn October 
1892, the mortgage in question was execut¬ 
ed by Sivathaiya, No. 18 in the pedigree. 
In 1896, No, 18 died and his estate devolv¬ 
ed upon defepdants Noe. 1 and 2. In 


December 1904, the present snit was institut¬ 
ed. In January 1905 the widows of No. 14 
adopted the let defendant. It seems clear (in 
fact the appellant did not seriously contend 
otherwise) that the exercise of the power to 
adopt was the counter-move on the part of 
the widows and the 2nd defendant to the suit 
on the mortgage. For the purpose of the 
appeal, I assume that a valid power to adopt 
was given, and that this power was duly ex¬ 
ercised by the widows of Kumarettu (No, 14 
in the pedigree). 

The questions for consideration are: 

(1) In whom was the estate in the property 
comprised in the mortgage vested at the date 
of the adoption? 

(2) What was the nature of this estate? 

(is) Did the exercise of the power to adopt 
divest the estate? 

(4) If it did, does tlie adopted son take the 
property subject to the mortgage which had 
been executed by the holder of the estate 
before the power to adopt was exercised? 

As to (1), the appellant has contended that 
No. 18 took no estate at all (though be was 
entitled to possession duting the life time of 
the widows hy an arrangement with them), 
and that at the date of the adoptiCn a widow’s 
estate was vested in the widows of No. 14. 

Their case is H at at the time of his death 
No. 14 held the property in question as 4118 
separate estate, and that a widow’s estate 
therein devolved on his widows at his death. 

Even in this view, the widows being still 
alive, on the authority of Sreeramulu V. 
Krisiamma (1), the plaintiffs would be in the 
position of mortgagees of an interest which 
would he a subsisting interest during the 
life-time of the widows. 

In Sreeramulu v. Kmfatnma (1), it was 
held that when a Hindu widow alienates part 
of the immoveable property belonging to her 
husband’s estate and then adopts a son, the 
son cannot sue to recover possession of the 
property until the termination of her widow¬ 
hood. It. was urged that this decision was 
wrong. It is, no doubt, inconsistent with the 
view expressed by Mr. Mayne. See section 
197 of his book (Edition No. 7). It does 
not seem to be reconcilable with the decision 
of the Pri'lfr Council in Eat Banomalt Eoy 
Bahadur v. Jagut Ohandra Bhowmick (2) and 

(1) 2G M. 143. 

(2) 33 I. A. 80| 16 M. L. J. 267; 32 C. 669: 1 0. h, J, 
319; 2 A. L. J. 794; 9 0. W. N, 678, 
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ifc was expressly dissented from in Bama* 
Icrishna v, Tripurahai (3). I do not propose 
to discuss the question whether the decision 
in Sreeramuluv. Kristaynma (1) is good law. 
The Subordinate Judge finds against division 
between the branches represented by No. 14 
and No. 18 and I am not prepared to differ 
from his conclusion. In the view that 
No. 14 did not hold the property as separate 
estate, the question considered in Sreeramulu 
V. Kristamma (1) does not arise for deter¬ 
mination in this case. 

I am of opinion that on the death of Wo. 

14 subject to the widow’s right to mainten- 
ancie the estate vested in No. 18. It is clear 
that this was the view taken by the widows 
(See Exhibit X). The case sought to be 
made in the Court below that this document 
was procured by coercion was not pressed on 
appeal. On the death of No. 18, before the 
adoption, the estate vested in defendants Nos. 

1 and 2 as sons of No. 18, and at the tinae 
of the adoption the estate vested in 

them. 

As regards the second question, the Sub¬ 
ordinate Judge found that the property was 
impartible and that on the death of No. 14 
it devolved as an impartible estate on No. 
18. See paragraphs 56 to 91 of his judg¬ 
ment. I agree with this finding. In certain 
litigation in 1864,(see Exhibits N and Nl) 
this Court held that the property was im- 
partible and the view that it is impartible 
is strongly supported by the terms of Exhibit 
X. I need not refer to the other evidence 

on the question. 

It was urged that, as there was no specific 
allegation in the pleadings as to the imparti- 
bility of the estate, the Judge was wrong 
in allowing the plaintiffs to raise the ques¬ 
tion at the trial. The Judge deals with 
the point in paragraphs 93 to 95 of his 

judgment. 

I am not prepared to say the Judge was 
wrong in allowing this question to be raised, 
or in declining to allow the defendant to 
recall two of his witnesses after his case had 
been closed, (see the Subordinate Judge’s 
order of October 17th, 1905) or in admitting 
the documents referred to in the Subordinate 
Judge’s order of November 2lBt, 1905. 

If the property was impartible, although 
the line of succession is governed by tbc 
same rules as if the property were joint fami- 

(3) 33 B. 88; 10 Boni. R* 102Q. 


ly property. No. 18 bad unrestricted powers 
to deal with it. See Sartaj Kuari v. Deoraj 
Kuari (4) and Sri Raja Rao Venkata Surya 
Uahipati Rama Krishna Rao Bahadur v. The 
Court of Wards (5), Rajah of Kalahusti v. 
Achigadu (6) and Zemindar of Earvetnogar 
y. Trustee of Tirumalat Tirupati Devasta* 
name (7). His sons could not question an 
alienation made by him and, if the estate 
divested, it could only divest subject to any 
alienations which had been made by the 
holder of the estate for the time being. No 
question as to the purpose for which the 
alienations had been made would arise. 

If the estate is partible, the estate, which 
devolved upon No. 18 on the death of No. 14. 
was the ordinary estate by survivorship in a 
joint Hindu family. 

As to the 3rd question, the question whe¬ 
ther the adoption of the 2nd defendant had 
the effect of divesting the estate which was 
vested in No. 18 when the adoption took 
place, was elaborately argued. Here the 
adoption did not take place until after the 
death of No. 18, i. e., after the interest which 
No. 18 took whether he took it by survivor¬ 
ship or as the successor to an impartible 
estate, had passed from him. It may be said 
to be now settled law that an adoption made 
to the last male holder of the interest 
claimed by the adopted son would divest an 
already vested interest whether the estate 
was partible [See Sri Virada Pratapa 
Raghunada JDeo v. Sri Brozo Kishoro Pafta 
Deo (8)] or impartible. [See Bachoo v. 
Mankorehai (9) . But I think I am right 
in saying it has never been held that 
an adoption, [except where the property 
has reverted to the adopting mother herself, 
see Villanki Venkata Krishna Rao v. Venkata 
EamaLakshmi (10)] which was not made 
to the last male holder of the interest claim¬ 
ed by tbe adopted son, operates so as to 
divest an estate already vested when the 
adoption was made; or, in other words, it has 
never been held that where the interest 
claimed by the adopted son had, at the time 
of the adoption, passed from the person on 


^4,'i 10 A. 272; 15 I. A. 51. 

(5) 22 M. 383; 26 I. 83; 3 C. W. N. 415. 

Qfi M 454: l7 M» 367. 

(7) 32 M. 429; 2 Ind. Cas. 18; 19 M. L. J. 401 

(8) 1 M. 69; 25 W. E. 291; 3 I. A. 154. 

(10)^1 II. 174; 4 I. A 1; 26 W. E- 21, 
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whom it had devolved from the original 
owner to some other person, that person 

would bo ousted by the adoption Here ^ 

adoption was made to No. 14 and at the 
time it was made, the last male holder of 
the interest claimed by the adopted son was 
No 18 At the time of the adoption the in¬ 
terest claimed by the adopted son had passed 
from the person on whom it had devolved 


from the original owner. 

It may be that the language of the judg¬ 
ment in Uusammat Bhoohun Moyee Dehia v. 
B'lm Kishore Ach^ine Ohowdhry (11) is not 
altogether appropriate to a case where the 
party whose estate is said to be divested has 
taken by survivorship as a member of an 
undivided family, but there is no authority 
to show that the principle of that decision 
does not apply in the case of a joint Hindu 
family. [In fact, the authorities would seem 
to be all the other way. See, for instance, 

Ohandra v. Gojarabai (12)]. 

In that case their Lordships observe that 
an adopted son as such takes by inheritance 
and not by devise and they point out (page 
311) that the rule of Hindu Law is that in 
the case of inheritance the person to succeed 
must be the heir of the last full owner. In 
the present case, at the time of the adoption, 
the last full owner was No. 18, but the 2cd de¬ 
fendant claims to succeed as‘the heir* of No. 14, 

The tendency of recent decisions would 
seem to be in the direction of limiting rather 
than extending the conditions in which an 
adoption can be made which has the effect 
of divesting estate or interests already vested 
when the adoption is made. In Manikya Mala 
Bose V. Nandakumar Bose (13) the rule 
that, where the widow of an adopted son is 
alive, the widow of the original owner cannot 
make an adoption which would oust the 
adopted son’s widow, was extended to a case 
where the widow of the adopted son had died 
when the adoption was made by the widow 
of the original owner and the estate had 
become vested in her. The same view was 
taken by this Court in Adivi Suryaprakasm 
Rao V. Nidamuriy Qanraju (14). 

As regards this question, the view which I 
should be disposed to take is that, in the 


(11) 10 M. I. A. 279; 3 W. R. (P. 0.) 16. 

(12) 14 B. 463. 

(18) 33 0. 1306; 4 C. L. J. 367; 11 0. W. N. 12. 
(14) 83 M. 228; 4 Ind. Cas. 386; 7 M. L. T. 236 


case before us the adoption of the 2nd defend¬ 
ant did not operate so as to divest the 
estate which had vested in defendants Nos. 1 
and 2 at the date of the adoption. It is not 
necessary, however, to decide this point 
because, assuming the estate was divested by 
the adoption, I think there can be no doubt 
that the adopted son would take the pro¬ 
perty subject to the mortgage. The rights 
of an adopted son do not relate back to a 
period earlier than the date of his adoption 
[6 (imundoss Mookerjee v. Musammat Tartnee 
(15) and Harek Ohand Babu v. Bejoy Chand 
Mahtab (16)]. As Mr. Mayne points out, 
(section 197, Hindu Law, 7th Edition) "till 
be was adopted it might happen that he 
never would be adopted ; and when he was 
adopted, his fictitious birth into his new family 
could not be antedated.” Mr. Mayne goes ou 
to observe that an adopted son would not 
necessarily have to acquiesce in all the deal¬ 
ings with the estate between the death of his 
adoptive father and his own adoption. He 
points out that when the estate has been held 
by a female the estate is limited by the nsual 
restrictions which fetter an estate so held, 
and that, if she has created any inoumhranoes * 
or made any alienations which go beyond her 
legal powers, the adopted son can set them 
aside. 


The question of the effect of an alienation 
by a man holding a full estate with reference 
to a subsequent divesting as the result of a 
subsequent adoption does not seem to have 
been considered in any reported case. 

It is obvious that the restrictions which 
are incidental to (he estate of a widow are 
nob incidental to the full estate of a male. 
With reference to the estate of a full owner, 
Mr. Mayne observes (section 198, Hinda Law, 
7th Edition) until adoption has taken place 
he is lawfully in possession, holding an estate 
which gives him the ordinary powers of 
alienation of a Hindu proprietor. No doubt, 
he is liable to be superseded but, on the 
other hand, he never mny be snperseded. 
It would be intolerable that he should be pre¬ 
vented from dealing with his own on aooount 
of a contingency which may never happen. 
When the contingency has happened, it would 
be most inequitable that the purobaaer 
should be deprived of rights wbioh he ob- 
tained^fr^m who. at the time, was per- 

CIO) 9 aw. N. 795; 2 C. L. J. 87. 
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fectly competent to grant taem. The 

decision in the BerWpore case, Sri 

Pratapa Raghunada Deo v. Sri Brozo Kiehoro 
Patta Deo (8), that the brother who was oust¬ 
ed by the adoption to the last holder 13 
not acoonntable for mesne profits between the 

date when he took possession and the date ot 
the suit, supports the view that in the ease of 

a male owner he is not, as Mr Mayne put 

it “prevented from dealing with his own on 
account of a contingency which may never 

happen.” The decision of 
this Court in Ramachandram PiUai v. Kali- 
muthu Ohetti (17) that the quantum of the 

interest taken by the alienee of an 
co-parcener is to be determined with reier- 
ence to the number of co-parceners at the 
date of the alienation, may also be referred 

*°'lf the quantum of the interest is not affect¬ 
ed by the birth of a natural son, it would not 
be affected by a fictitious birth by adoption 
and if the interest of the alienee is not affected 

as regards the it is difficult to see 

on what principle it cache contended that 

be is liable to be deprived of the property 
altogether. ... .1 

I am, therefore, of opinion that, in the pre¬ 
sent case, the adopted son takes subject to 
the mortgage. AsSume I am wrong in the 
view I have indicated, and that it is neces¬ 
sary for the plaintiffs to show that the mort- 
gage-debt was contracted for purposes which 
were binding on the estate, 1 agree with the 
conclusion at which my learned brother has 
arrived, for the reasons stated by him an the 
judgment which he is about to deliver that 
the evidence establishes that the debt was 

binding on the estate. j. j. j 

I am also of opinion, for tha reasons stated 

by my learned brother, that, as between the 

2nd defendant and his natural father, the 

2nd defendant has failed to show that the 

money was borrowed for immoral or illegal 

^"as regards the question of penalty, I agree 
with the Court below that the provisions as 

to interest were not of a penal J 

think that this appeal should be dismissed 

'^'pbiTlips, J.—This is an appeal by the 2nd 
defendant against a mortgage decree passed 
by the Tnticorin Subordinate Judge in favour 
(17) 21 M. L. J. 246j 2 M. W. N. 238j 9 M. L. T. 
989} 9 Ind. Cas. 596- 


of the plaintiffs (respondents Nos. 1 to 7) on 
a mortgage bond, dated the 11th October 
1892, executed by the father of defendants 
Nos. 1 and 2 in favour of the plaintiff’s pre- 

decessors-in-interest. 

2. A very large number of questions both 
of fact and of law have been raised in the 
lower Court and in appeal, and, as tbe law 
points depend very largely upon the facts, it 
will be as well to begin by recording findings 
upon the facts, as such findings may do away 
with the necessity for dealing with some of 
the points of law raised in the case. 

3. The plaint bond (Exhibit A) was exe. 
cuted by the father of defendants Nos. 1 and 
2, one Sivathiya, in favour of two Chettis 
who traded under the designations of R. M. 
A. R. A. R. and U. A. R., respectively, for 
Rs 12 000 and the consideration is made up 
of 7 items, (1) Rs. 4,250 to discharge a prior 
bond in favour of Vakil Subbusami Aiyar, (2) 
Rs 2 930-6-4 for payment of cist due to the 
Ettiyapuram zemindari, (3) Rs. 1,030 due 
on a pro*note executed to R. M. A. R. A, R. 
alone (4) Rs. 65 for stamp and registration 
expenses, (5) Rs. 2,000 for a hundi for 
house-hold expenses and (7) Rs. 254-9-8 paid 
in cash before the Sub-Registrar. The ap¬ 
pellant contends, that with the exception of 
item (1), the consideration was borrowed 
by Sivathaiya for immoral purposes and 
has adduced evidence in support of his con¬ 
tention. 


4. As regards item (2), there is no evi- 
deuce as to its application for immoral pur- 
poses, but it is contended that the plaintiffs 

have not proved that the sum of Rs. 2,930-6-4 
was actually paid for cist. We have, 
however. Exhibit J, an irasulnama or chellan, 
which shows that Rs. 2,930 6-4 was paid to 
one Snbramania Aiyar. This chellan bears 
an endorsement “credited,” which is signed 
by some illegible initials, but this endorse¬ 
ment has not been proved. No doubt Sub- 
ramania Aiyar was an employee of the 
mortgagees’ firm, but in Exhibit J he is 
described as the Kattalankulam Kattu- 
gutbagaidar’s man” i. e., the mortgagor’s 
man and tbe Ist plaintiff as the plaintiffs 
witness No. 8 proves bis signature. The 

accounts. Exhibits E and K, also show the 
paymentot this sum. Although there is no 
direct evidence that the money was actually 
paid into the Zemin treasury, it is proved 
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that the money was paid to the mortg-aR:or*8 
man and that formal c/ieZZfin for payment into 
the trea'iury was filled up. The mortgagees 

have, therefore, every right to conclude that 

the money was paid for the purposes for 

which it was borrowed. 

5. Item (3) is Rs. 1,000 borrowed by 
Sivathaiya on a pro-note executed to R. M. 

A, R. A. R. on the 8th October 1892 (Ex¬ 
hibit B). 

The pro-note recites no purpose, but the 
defendants* witnesses Nos. 14, 15, and 16 say 
that the money was borrowed in Madura and 
that it was paid over by Sivathaiya to one 
Subbamraal in the presence of the lender, 
Adappa Chetti. This Subbammal is admit¬ 
tedly a dancing woman who was kept by 
Sivathaiya. The evidence of these witnesses 
is not satisfactory, for they are interested 
in defendants Nos. 1 and 2 and the defend¬ 
ants* witnesses Nos. 14 and 15 cannot explain 
why they accompanied Sivathaiya to Madura. 
The plaintiffs* witnesses Nos. 5 and 7 say 
that the money was paid in the Chettis* 
shop, whereas the defendants* witnesses say 
it was paid in Saptur bungalow, where 
Sivathaija and Subbammal were staying. 
Item (5) is a hundi for Rs. 2,000 for the 
expenses of a suit. The defendants* witness¬ 
es Nos. 7, 14, 15, 18 and 19 all say that this 
hundi was handed over to Subbammal, but 
there are many discrepancies in their evi¬ 
dence. Exhibit A shows that the hundi was 
drawn upon one Vairavan Ohetti of the firm 
of R. M. M. of Tinnevelley, and that he was 
to pay the expenses of the ontemplated suit. 
His accounts, Exhibits Band El, show clearly 
that payments were made by him to Vakils 
and for the expenses of Original Suit No. 
60 of 1894 on behalf of the Kattalangulam 
Kattuguthagaidar, i, e., the mortgagor. 
These payments, together with an excess pay¬ 
ment of Rs. 332 due to Vakil Subbusami Aiyar 
make up the Rs. 2,000 due on the hunii. These 
accounts, together with the oral evidence of 
the plaintiffs’ witnesses Nos. .3, 4 and 6, com- 
pletely falsify the evidence of the defendants* 
witnesses as to the payment to Subbammal, 
for they are unable to show, that Vairavan 
Chetti had any other funds belonging to 
Sivathaiya from which the payments in the 
accounts could have been made. Sivathaya’s 
accounts have not been produced by the de¬ 
fendants, although it might be expected that 
they would give useful information. As re¬ 


gards item (6), we also have oral evidence 
that the money was paid to Subbammal. 
These same witnesses have given false evi¬ 
dence about item (5), and there is no reason 
why they should be believed as regards items 
(3; and (6). No doubt, the money was 
borrowed in October, 1892, and Original 
Suit No. 50 of 1894 was not filed until July 
1894 but the delay has been satisfactorily 
explained. The Subordinate Judge has given 
additional reasons for disbelieving the defence 
evidence in regard to these items and there 
is no reason to differ from his opinion. 
The letters Exhibits XVI and XVII series, 
wbicb tend to show that Sivathaiya wanted 
to give Rs. 4,500 to Subbammal, cannot 
have much weight in this case, for they 
were produced in a former suit Original Suit 
No. 68 of 1897 to show that the money 
lent by another Chetti in March 1893 was 
borrowed by Sivathaiya to give to Sub- 
bamraal, and in that suit the plea was up¬ 
held (ExhibitsXLl and XLIa). If, therefore, 
the Rs. 4,500 referred to in Exhibit XVII (?) 
was obtained from the lender in the former 
suit it cannot have been borrowed under 
Exhibit A. Further, Exhibit XVII (j) is 
undated, and the recital in it is consistent 
with the circumatances attending the exe¬ 
cution of Exhibit A. Exhibits XXVI and 
XXVII are not shown to be in any way 
connected with the plaint transaction. As 
regards the last item (7), there is no evidence 
except that of the defendants* witnesses that 
it was paid into Subbammal'a hands. The 
Subordinate Judge's finding that the defend¬ 
ants have failed to prove that the money 
borrowed under Exhibit A was for immoral 
purposes, must be upheld. 

6. Under Exhibit A, seven villages are 
mortgaged and these are '^KattuguthagaV* 
villages held in perpetuity at a low rent, 
and it will now be necessary to determine, 
(1) the nature of Sivathaiya's estate in these 
villages, and (2) whether they are partible 
or impartible property. Up to 1873, the vil¬ 
lages were held by one Kumaretu, and he died 
leaving two widows (defendants Nos. 6 and 7) 
and no sons. He is No. 14 in the pedigree 
(Exhibit XXXI), He was succeeded by the 
mortgagor Sivathaiya (No. 18) who was hia 
paternal uncle’s sou, their respective fathers 
being Nos. 7 and 8 in the pedigree. The 
appellant sots up a division between the 
auoestor of Nos. 7 and 8 (i.e., No, 2) and hia 
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brother No. 3, and a sabsequenfc division 
between Nos. 7 and 8. No document is 
available to prove either partition, and the 
appellant relies on documents (Exhibits II, 
V, XIT, Xlir, XIV and XLII) which show 
that the junior members of the family dealt 
with certain lands as their ancestral property 
and an attempt has been made to show by 
oral evidence that the lands dealt with by 
the respective branches are equal in value. 

It is suggested that in the division between 
Nos. 7 and 8, the former took the Kattugutha- 
gai villages, and the latter, an equivalent 
extent of other ancestral property. The 
finding of the Subordinate Judge, that the 
Kattuguthagai villages are impartible, is not 
seriously controverted in appeal, and it is 
supported by ample documentary evidence 
dating back to 1857 [vide paragraphs 58 to 
66). It is, however, urged that the defend¬ 
ants were not allowed an opportunity of 
meeting the plaintiffs* evidence as to the 
impartible nature of the state. The B diary 
and Civil Miscellaueoua Petition No. 399 
show that the question was raised before 
the defence closed, and although no specific 
issue was framed on the point it is clear 
that the question was present to the minds 
of the parties. As the Kattuguthagai 
villages are impartible and held by only 
one member of the family at a time (this 
latter fact is not disputed), it is most im¬ 
probable that one branch would take only 
the impartible property and leave all the 
partible property to the other branch. The 
oral evidence by which it is sought to prove 
that property in possession of the members 
of No. 8*8 branch is equal in value to the 
impartible property belonging to No. 7’s 
branch must be rejected, for the valuation 
given by the witnesses is very materially 
opposed to the valuation given in several 
documeiits (Exhibits II| Xlla and XLII). 
The separate possession of the junior mem¬ 
bers is easily explained when we consider 
that the family held a valuable impartible 
estate, the holder of which would have to 
make allotments for maintenance. The 
non-execution of a partition-deed in the 
case of a family holding such large properties 
partible and impartible is so improbable 
that very good extraneous evidence would 
be required to prove partition, and such 
evidence is not available. The presumption, 
therefore, that Nos. 14t and 18 were 


undivided must prevail, and this is also 
supported by the admission of No. 14^8 
widows (defendants Nos, 6 and 7) in Exhibit 
X that No. 18 was the rightful heir of 
No. 14. The lower Court’s findings that 
the estate was impartible and that Nos. 14 
and 18 were undivided must, therefore, be 

upheld. 

7. After this suit was filed, and after issue 
but not service of notice on the defendants, 
the 2ad defendant was adopted by the 6fch 
defendant with the consent of the sapindas 
as expressed is Exhibit I, and it is in virtue 
of this adoption that the 2nd defendant, the 
appellant, seeks to evade the plaintiff’s claim. 
The adoption is said to have been made not 
only with the consent of the sapindas but 
also with the authority of the deceased 
Kumarettu (No. 14) to whom the adoption 
was made. The point is not of great import¬ 
ance in this case, but the authority of 
Kumarettu is not proved. There is only 
oral evidence to prove the authority, which 
must have beeu given 25 years before the 
trial of this suit. No such authority was set 
up before the date of this suit, and the 
recital in Exhibit I goes to show that the 
sapindas wlio authorised the adoption did 
not believe that any authority had been given 
by the husband. It must, therefore, be held 
that the adoption was made with the consent 
of the sapindas. The question of whether 
this adoption is or is not valid has been 
the one most hotly contested in appeal but 
before proceeding to decide that question it 
will be advisable to see whether the appellant 
can succeed, even if the validity of his 
adoption be accepted. If his adoption be 
valid and effective, he would be entitled to 
succeed to his father’s estate, but inasmuch as 
his adoption only took place in January 1905 
the estate of his father did not vest in him 
until that date, and he would be bound by any 
legitimate alienations made by the inter¬ 
mediate holders of the estate, and be would 
be bound by the plaint alienation, if Siva- 
thaiya had authority to make it. Taking the 
lowest view of the case, Sivabhaiya would 
be entitled to make the plaint alienation in 
order to satisfy valid antecedent debts for 
family necessity.” Items (1) and (3) 
are antecedent debts; although the latter 
was only incurred 3 days before the execu¬ 
tion of Exhibit A, it cannot be considered 
part of one and the same transaction, for 
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in the prior loan, the lender was only one 
of the lenders concerned in the plaint tran¬ 
saction. Item (2) was applied 
meat of due to Ectiyapuram No doubt 

a careful man ought to have been 

able to pay the cist out of his current 

revenue, but Sivathaiya was i^ot a 

careful man and incurred many debts, and a 

lender need bo guided not by what ought 

to be the necessity of a borrower if he were 

a prudent Manager, but what were his neces- 

sities at the time of the loan. The recital in 

Exhibit A and the appropriation of the money 

towards the cist are, therefore, sufficient to 

discharge the burden on the lender of proving 

the necessity. The Rs. 65 for stamp and 

registration, item (4). were also for the 

family necessity as well as item (5), the 

hundi for Rs. 2,000. The fact that the suit 

for which the Rs. 2,000 was required was 

dismissed, cannot affect the case. Even if 

the suit was based on a false claim, the 

creditors were not in a position to know the 

fact. That the claim was not patently false 

is shown by the fact that defendants Nos. 

I and 2 continued the litigation after their 

father’s death. The only other items are 

Nos. (6) and (7), and of the application of 

these there is no evidence adduced by the 

plaintiffs. As regards the item of Rs. 1,500 

(6), the bond Exhibit A recites that it was 

borrowed for “household expenses;” but ns to 

item(7), Rs. 254-9.8 paid in cash, there is no 

recital at all. When a lender is dealing with 

a borrower who is not absolute owner of the 

estate mortgaged as security for the loan, it is, 

no doubt, incumbent on the lender to satisfy 

himself by reasonable inquiry that the loan is 

for the benefit or the necessity of the estate, 

for, otherwise, his charge on the estate in the 

hands of the next holder is liable to be 

defeated, but it has been remarked by their 

Lordships of the Privy Council in .Hanoowan- 

persaud Panday v. Musammat Bahooee Munraj 

Koonwaree (18): “Their Lordships think that 

the question on whom does the onus of proof lie 

in such suits as the present is one not capable 

of a general and infiexible answer,” and later 

on, “the representations by the Manager 

accompanying a loan as part of the res gesmt 

and as the contemporaneous declarations of 

an agent have been held to be evidence 

against the heir and as their Lordships are 

informed that such prma facie proof has 
(18) 6 M. I. A. 393; 18 W. E. 81. 


been generally required...V**:’*/: 

.they think it reasonable and right 

that'it should be required...... 

.It is obvious, however, that lb 

might be unreasonable to require such proof 
from one not an original party after a lapse of 
time and enjoyment and apparent acqiues- 
cence.” Later on, in the same judgment, their 
Lordships lay down the principles which 
should govern the case, and remark that the 
lender is bound to inquire into the necessities 

for the loan.. 

.but they [i. e., their LordshipsJ think 

that, if he does so inquire and acts honestly, 

the real existence of an alleged and reasonably 

credited necessity is nob a condition precedent 

to the validity of his charge. 

.and he is not bound to see to 

the application of his money. The case under 
consideration by their Lordships was one of a 
charge created by a mere Manager or de fado 
owner of an estate, and their remarks would 
apply, with even greater force, to the present 
case where the borrower was full owner of 
the estate charged and only liable to be divest¬ 
ed of his estate by an adoption. It is clear 
that the representations of the borrower are 
evidence of the necessity for the loan and 
may in certain cases be treated usprimafade 
proof as between the lender and the heir. 
The question was recently considered by 
Abdur Rahim and Krishnaswami Aiyar, JJ.« 
in Maharaja of Bobhili v. Raja Kaminayami 
Bangaru (19) and they remarked that the 
representations of the borrower may in 
particular circumstances be sufficient to shift 
the oiiws from the lender to the person im¬ 
peaching the alienation.” This view certainly 
appears to be warranted by the dictum of the 
Privy Council in Ranooman Persaud's caae(18)* 
In the present case, the plaintiffs are not 
the actual lenders but merely their heirs, and 
some 12 years have elapsed between the 
execution of the bond and this suit. The 
recitals in the bond are, iu themselves, 
evidence as to the necessity for the loan, and 
the plaintiffs have beau able to show that a 
large portion of the loan was borrowed for the 
family necessity and, therefore, so far as the 
remainder is concerned, I think it may fairly 
bo held in this case that the proved or admitted 
facts throw the onus of proof on the defend¬ 
ants. A large proportioa of the loan was 

(19) 21M. L. J. 693; 9 M. L. T, 155j 2 M. W. 
N. 101. 
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borrowed for purposes binding on the family, 
and it would, therefore, be only reasonable to 
presume that the balance was also borrowed 
for the same purpose on the strength of the 
recitals in the mortgage-deed and the absence 
of satisfactory evidence to the contrary. Even 
if I am wrong in this view, I agree with the 
conclusion of the learned Chief Justice that 
an adopted son cannot defeat an alienation 
made before his adoption by a full male owner 
of the estate. The further plea taken for the 
plaintiffs that, as Sivathaiya was the holder 
of an impartible estate, his alienations cannot 
be questioned by the 2Dd defendant, must 
also be upheld in view of the decision of the 
Privy Council in Sartaj Kuari v. Deoraj 
Kuari (4), which was affirmed in the Pittapur 
cast (5), in both of which cases it was held 
that inalienability of a partible estate must 
be proved by custom. No such custom has 
been proved in the present case and not much 
weight can be attached to the appellant’s 
Vakil’s objection that this point was not 
taken in the lower Court. The question of 
impartibility was raised in the lower Court, 
and consequently all legal incidents attaching 
to the tenure set up must be held to have 
been in issue. The appellant must be 
presumed to have been aware of the law laid 
down in regard to impartible estates, and 
cannot now plead his ignorance on the point. 

The validity of the 2nd defendant’s adop¬ 
tion is impeached (a) because the consent of 
the sapindas as given in Exhibit I was not a 
valid consent as the motive for the adoption 
was corrupt, and (6) because the adoption was 
not to the last male holder. 

The first objection cannot be supported, as 
it has repeatedly been laid down that so long 
as the assent of the kinsmen is valid, the 
adoption is valid. The Oollector of Madura v. 
Mutu Eamalinga Sathupathy (20), and Sri 
Varada Pratapa Raghunada Deo v. Sri Brozo 
Kishoro Patta Deo (8) and Vellanki Venkata 
Krishna v. Yenkato Rama Lakshmi (10), 
respectively. In this case it is not contended 
that the assent was given from corrupt 
motives. 

The second objection is the more important 
one. It was held by the Privy Council in 
Bhoohun Moyee's case (11) that the adoption 
by a widow after her husband’s estate had 
vested successively in hie son and in his son’s 

widow, was invalid. 

(aO) 12 M.I.A. 397} 10 W.a.(P.O.) 17. 


As explained in the subsequent cases, 
Thayammal v. Venhatarama (21), and Padma* 
humnri Dehia Ghowdhrani v. Court of Wards 
(22), not only is such an adoption invalid but 
the widow’s power to adopt is determined on 
the happening of certain events. The rule 
to be deduced from these cases appears to be 
that, when an estate is divested by an adop¬ 
tion not made to the last male holder but to 
a prior male holder of the estate, the adop¬ 
tion is nob valid and does nob divest the exist¬ 
ing holder of the estate. This rule has been 
applied by the Privy Council in cases where 
the parties were governed by Dayabhaga Law 
and in cases under the Mitakshara Law where 
the property was separate property and nob 
joint undivided property, but it has not been 
laid down that it is inapplicable to joint 
family property under Mitakshara Law and 
the Advocate-General contends that it should 
also be applied in such a case. It was so 
applied by this Court in Rathna Mudaliar v. 
Raghunadha Bhattar (23) and in Adivi Surya~ 
prakasa Raov.Nidamurty Qangaraju (14), but 
in the latter case the property had vested at 
the date of the adoption in the widow of the 
last male member of the family' and was no 
longer joint family property. In this 
case, however, the finding that the estate was 
impartible somewhat alters the case. The 
succession to an impartible estate is not by 
survivorship ; for it has been held that a co¬ 
parcener in an undivided family has no in¬ 
terest is an impartible estate until the holder’s 
death. Although the successor must be 
sought amongst the survivors of the undivided 
family, the succession is not by survivorship 
but by inheritance. I think, therefore, that the 
rule in Bhoohun case (11) would clearly 

be applicable here, for the effect of the adop¬ 
tion to No. 14, if it were effective, would be to 
divest the present holder (Ist defendant) who 
has succeeded by inheritance to No. 18, 
Sivathaiya, who himself succeeded No. 14, 
In this view I am inclined to hold that the 
adoption would be invalid, bub I agree with 
the learned Chief Justice that the question 
need not be decided in this case. 

In view of my finding that the family of 
Nos. 14 and 18 was undivided, it is unneces¬ 
sary to consider what would result, if the 
estate had vested in defendants Nos. 6 and 7 

(21) 10 M. 205. 

(22) 8 C. 302j 8 I. A. 229. 

(23) 8 M. L. J. 173. 
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on No. 14*8 death and had been transferred 
by them to No. 18, 

The only remaining* point for consideration 
is the question of interest. The plaint bond 
stipulates for an enhancement of the rate of 
interest from 12 to 15 per cent, from date of 
default and also for compound interest with 
yearly rests. In Abbake Heggadthi v. Kinhi- 
amma Shetty (24), a very similar stipulation 
was held not to be by way of penalty, and 
the Privy Council ruling in Sunier Koer v. 
Rai Sham Krtshen (25), lays down no rule to 
the contrary. The Subordinate Judge has 
found as a fact that the stipulation hero was 
not by way of penalty, and I see no reason to 
differ from his finding. I, therefore, agree 
that the appeal should be dismissed with 
costs. 

Appeal dismissed, 

(24) 29 M. 491. 

(25) 34 C. 153; 4 A. L. J. 109; 11 0. W. N. 249; 6 
C. L. J. 106; 17 M. L. J. 43; 9 Bom. L, R. 304; 2 M. L. 
T. 75. 


MADRAS HIGH COURT. 

Original Side Appeal No. 32 op 1911. 

October 20, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr, Justice Spencer. 

T. N. MUTHUVEERAPPA CHETTI 
alias T. N. BATCHA CHETTI and another 

—Appellants 
versus 

T. R. PONNUSWAMI CHETTY— 

Respondent. 

Guardians and Wards Act (Vm of ISdOJ.ss. 7, 17 

—Guardianship of minor—Right to niiuor^s custody— 
Welfare of the minor to he considered—Legal rights. 

In an application for appointment as guardian of 
the person of a minor, the welfare of the child is the 
paramount consideration, although repfard must 
also be had to the recognised rights of guardianship 
under the law. 

Re Gulbai and Lilhaif 32 B. 60; 9 Bom. L. R. 923; 
Bindo V. Sham Lai, 29 A. 210; A. W. N. (1907) 21; 
4 A. L. J. 22; Tota Ram v. Ram Charan, 33 A. 222; 
7 A. L. J. 1149; 8 Ind. Gas. 785; R^»*ts/inasica?ni/ 
Chethiv. Cottah Mungammal, (19U) 2 M. W. N. 365; 
10 Ind. Gas. 283; Muthusammy Sastri v. Narayafui 
Sasiri, 21 M. L. J. 195; 8 Ind. Gas. 393; 8 M. L, T. 300; 
(1911) 2 M. W. N. 36; Sami Row v. EUanatha Row, 16 
M. L. J. 357, followed. 

Tho question whether thero is any misconduct on 
the part of an applicant disqualifying him from being 
the guardian of a minor is only subsidiary to the 
question whether it is in the best interests of tho 
minor that he should be appointed guardian. 


The claims of persons recognised as having 
preferential rights of guardianship should be 
discarded where the Court comes to the oonolu. 
sion that the best interest of the child will not be 
secured by their being declared or appointed 
guardians. 

In thi.s case, the High Court refused to appoint as 
guardian a person who resided outside tUe limits 
of its ordinary Original Civil Jurisdiction, 

Appeal from the order of the Hon. Mr. 
Justice Bakewell, dated the 27th September 
1911, in the ordinary Original Civil Jurisdio* 
tion of the High Court. 

Mr. T, Eihiraja Mudaliar, for the Appel¬ 
lants. 

Mr. M, N, Doraiswami Aiyengar^ for the 
Respondent. 

JUDGMENT.—This is an appeal 
against the order of Bakewell, J., in an appli¬ 
cation by the respondent to be declared 
the guardian of his minor girl aged about 
five years. The petitioner is living in the 
Civil and Military Station, Bangalore, and 
the child at the time of the application 
was and now is in custody of her deceased 
mother’s mother and father living in Madras. 
The learned Judge bases his order on the 
only ground that nothing was shown dis¬ 
qualifying the respondent either in his conduct 
or iu his opinion from having the custody 
of his child.” 

It would appear that the learned Judge 
treated the application as one to enforce the 
petitioner's legal right to the custody of his 
child and as similar to an action to recover 
the child from the appellants. The appel¬ 
lants, the child’s maternal grandfather and 
maternal grandmother, alleged in their 
affidavits that the petitioner and his wife 
(now deceased) had not been getting on well 
for sometime before her death, that she had 
been living with her husband, the respond¬ 
ent at Bangalore till May 1906, that she 
then came over to Madras apparently for her 
confinement, and while she was here the 
respondent instituted a suit against her for 
restitution of conjugal rights and another 
against her parents for the recovery of his 
wife. There were also criminal proceedings 
in which he charged his wife and her parents 
with theft. The child was born in Septem¬ 
ber 1906. After the death of the wife the 
petitioner demanded the restoration of the 
Child by a lawyer’s notice; but the appellants 
sent no reply to it. This was iu Deoember 
1907, The present application for being 
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of the minor was in May 

Ti. respondent stated in his affidavit 
that he made one or two attempts to see his 

wife and child but the appellants would not 
allow him to see them. 

We may at once say that we agree with 
the learned Judge that no serious miseon- 
duct 18 proved against the respondent. But 
the question we have to decide is whether 
It 18 for the welfare of the minor that the 
respondent should be declared or appointed 
her guardian. Recent decisions of the High 
Court have established the principle, that in 
an application of the kind in question, the 
welfare of the child is the paramount con¬ 
sideration although regard must also be bad 
to the recognised rights of guardianship 
under the law. As a matter of fact, the texts 
of the Hindu Law do not recognize any 
absolute rights of guardianship in any 
one, the Sovereign being entrusted with the 
guardianship of all minors and entitled to 
appoint the person as guardian in their 

SW r (I); Bindov. 

Sham Lai (2) and ToH Earn v. Bam Oharan 
W all recognised the principle that the 
welfare of the minor is the first consideration 
to be borne in mind. It has also been 
^rmed in the decisions of this Court in 

V. Oottah Mangammah 
W; Mujhusawm Sa.try v. Narayana Sastry 
W and Samz Row v. Eliavaiha Bao (6) 
ihe case in Bindo v. Sham Lai (2) is very 
Similar in its facts to the present case. Mr. 
Justice Bakewell distinguishes these oases 
on the ground that it was possible in some 
of them to consult the wishes of the minor 
and that the Court acted in accordance with 
the minors wishes, but that it is not possible 
to do so in this case as the minor is only 
five years old. But we do not think that 
this would enhance the rights of the respond¬ 
ent. It would make it the duty of the 
Court to come to its own conclusion as to 
what would best promote the minor’s interests, 
it does not appear that, excepting the res- 
pendent s wife, there is any female relation 
living with him competent to take proper 

[а] 

rsi (1911) M. w. N. 365. 

(1911) 2 M 

(б) 16 M, h. J. 357, 


presume thabhis -wife, the child’s sfcep-mofcher, 
would be willing’ to do ao. On the other 
hand, the grandmother, with whom the child 
has been living till now, might be trusted to 
take good care of her. Th# maternal grand¬ 
father’s father has made a gift of a house in 
favour of the child’s mother to which the 
child has now succeeded. There is good reason 
for believing that the maternal relations have 
strong affection for the child. We cannot also 
ignore the fact that the respondent who, as 
a fact, has never seen the child, was not dur¬ 
ing the last years of his wife’s life on the 
best terms with her. It was also urged 
for the appellants that the respondent would 
be the next heir to the child’s property but 
we should not attach much importance to 
this fact in the case of a father applying to 
be declared the guardian of his child. It 
also appears that the respondent is not a 
person possessed of ample means, though we 
do not suggest that he would not be able 
to bring up the child properly. 

The claims of persons recognized as hav¬ 
ing preferential rights of guardianship haee 
not been recognised in several of the cases 
referred to above where the Court c.ime to 
the conclusion that the best interests of the 
child did not lie in their being declared or 
appointed guardians. The petitioner him¬ 
self is residing beyond the limits of the juris¬ 
diction of this Court and it would not be very 
easy for the Court to control his conduct as 
guardian. The application is one which 
the Court is not bound to grant, unless it is 
satisfied that it is for the welfare of the 
child that an order should be made. 

In all the circumstances of the case, we 
are of opinion that the application of the 
respondent should not have been granted. 
We, therefore, reverse the order of the learned. 
Judge and dismiss the application with costa 
both here and before the learned Judge. 

Application dismissed^ 
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CO—HKB'S oonax, 
March 13, 1911. 

Prese»/:— Mr. Meredith, B. O. 

NURA—Appellant 
lersus 

NASIR DTN 

Madh, m tlie Hisaai 1^8 110 ^ distant aRiiatic 

deoeMed J ig entitled to succeed lii3 

rdo1u“efatheras/la,,ibarda,-inthe presence ot a 

first cousin of the deceased. ^ , 

Him Singh v. Jt'oan Singh, 1 _ 

Nihnl Siiijh ^ B oao, ^ ^ jiuhammad v. 

lilKaltsI: ?2 im Kcv.; dtamias v. Nihida, 

13 P. B. 1892. R 1899 Kev.; Him 

Re J : I/i^r Sin "h r. Snbha, 10 
;•. ^“? 892 . ReV!slch^t Sinfh r. Rasant S.n.h, 11 P. 
R. 1892, Rev., distinguished. 

Appeal against the order of 

sioner, Delhi Division, dated 13th May 
mi. reversing that of the Set lemeut 
Colleotor, Hissar, dated 18 th October 1910. 

ORDER.—Lakhwera, Lambardar of Madh, 
in the Fatehabad Tahsil of tho Hissar District, 
has died childless. There are two claimants 
for the vacant post; Nora, his uncles son, 
andNasir, his uncle’s daughters son, who 

was adopted by him in 1903. Nasir la 
Bister’s son of Nnra, and is also a distant 
collateral of the 10th or 12th degree. 


The following pedigree-table shows the re 
.tioDship *.— 


SHABZADA 


( 


I 


Kandhal 


Faoja, 


1 


jahhwera 
dopted fion, Nasir. 


Manak, 

1 

Sulaiman. 


r 

Nura. 


1 


I 


I _ 

VT^azira. Kanhia. 


1 


adopted son ordmari^y ®t,her Court 

point of the li"oh were 

to the pos jjoQig Tapper’s judgment 

i; f“ .“•u.d ihi..». 

‘a ”H(m v'’%S’. ”<2). "d “”• 

(3) "S’U 

Sr 

that an adopted son being a 

.Jt with him. is entitled to if h« 

Accession is not opposed to custom Jo the 
general feeling in the village on the matter. 

SZa{&), Moula Dad v. BauaUl) and SAaJ 

Smmai v. Diwan Bakhsh (8) and Ram;« 

V NihalW. There 13 no reference in 
wajib-id-arz to any snob custom, \® 

alleged to exist. There is 
the village about the matter at all. In the 
case whether an adopted son who is a distan 
agnatic kinsman of the deceased is /“titled 
to exclude a collateral as near iw a pother ■ 
son Sir Louis Tapper was of opinion that 
it was not advisable to lay down any hard 
and fast rule as to the degree of relationship 
which would support or bar the claim and 
that the whole circumstances of eaon 
particular case must be considered. In the 
present case, Nnsir is a distant “Snatio 
lation of the deceased, lie was adopted by nim 
in 1903, since when he has been managing 
half his land. A registered agreement was 

executed on 19th March 1903 to this effect. 
Nura himself being a witness. Ho is the 
sister’s son of Nura and I agree with the 
Commissioner that he is entitled to succeed 


I 

Musammat Tajan, 
married Ibra, 

1 

Nasir. 


(t) 

(2) 


The Collector appointed Nura who has 
ited as sarharak of the Lambardar for the 
st six years. The Commissioner reversed 
is order on appeal, on the ground that an 


(3) 

(4) 

(G) 

( 6 ) 

C7) 

(8) 

(9) 


2 P. R. 1899. Rov. 

9 P. R. 1892, Rov. 

10 P. R. 1892, Rov. 

11 P. R 1892, Rov. 
14 P. R. 1880, Rov. 
2 P. R. 1883, Rov. 
14 P. R. 1886, Rov. 

12 P. R. 1893, Rov. 
18 P. R. 1892, Rev. 
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Lakhwera, his adoptive father, as Lamhardar 

in the presence of Nura, who is only the first 
oonsiu of the deceased. 

Appeal rejected with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civid Appeal No. 363 op 1911. 

November 10, 1911. 

Presents —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 
SHANKAR LAL and another— 
Dependants—Appellants 


versus 

SARUPLAL and another—Plaintiffs_ 

Respondents. 

Civil Procedure Code (Act V d 1908), 0. XLl, r. 22 
‘-Cross-ohjechons by respondent^Appeal not maintain- 
able, whether cross-objections sustainable. 

A respondent is entitled to file oross-objeotions 

tlinabtral"* 


Second appeal from the decision of th 
Additional Judge, Saharanpur, dated th 
Slst of March 1911. 

Mr, Nihal Ohand^ for the Appellants 

The Hon’ble Dr. Sundar Lai (with hin 

Mr. Durga Oharan Banerjee) Jov the Respond 
ents. 


JUDGMENT.—Roshau Lai, the owner 
of certain property in the Saharanpur Dis¬ 
trict, died of plague in May 1907. After 
his death his^ step-mother applied for a 
succession certificate, and thereupon the 
defendants to this suit produced a Will in 
their favoar which they alleged had been 
executed by Eoshan Lai. The plaintiff in 
this salt and his brother, who is the father 

of one of the defendants, appear to be the 
heirs of Roshan Lai. Mansa Debi, the step¬ 
mother, is admittedly not an heir. But she 
18 in possession of the property. The 
^aintifp asks for a decree declaring that the 
Will is a forgery and void against him and 
^at it should be delivered up and cancelled. 
The first Court found that the Will was not 
proved to have been executed by Roshan 
Lai. But it^ dismissed the suit on the 
ground that it was governed by section 
42 of the Specific Relief Act, and that the 
claim for a declaration was not maintainable 
as the plaintiff was entitled to claim pos- 
session of the property. In the decree of 
the first Court dismissing the suit the finding 
that it was not proved that Roshan Lai had 


executed the Will is diatincfly set out. The 
defendants fearing, apparently, that this fiad- 
ing would prejudice them hereafter filed au 
appeal. The plaiiitiS filed au objection under 
Order XLI, rule 22, to the effect that the suit 
was not one for a declaration of title under 
section 42 of the Specific Relief Act, but 
was a suit under section 39 of the same Act. 
The Additional Judge dismissed the defend¬ 
ants’ appeal, and on the plaintids’ objac- 
tions held that the suit was one under section 
42 of the Specific Relief Act, and that the 
plaintiff was not under the necessity of claim¬ 
ing any relief other than the cancellation of 
the Will. He, therefore, allowed the cross- 
objections and decreed the plaintiffs’ claim. 
This is a second appeal by the defendants. 
The first question for consideration is, 
whether the lower Appellate Court had po^ver 
to sot aside the decree of the first Court on 
the cross-objectious filed by the plaiutifp. 
According to the decisions of this Ooarfc,' 
the defendants were not entitled to file an 
appeal against the decree of the first Court 
for that decree was entirely in their favour. 
A question was raised as to whether a re- 
spondent is entitled to file cross-objecbions 
where the appellants* appeal is not maintain¬ 
able at all. We are of opinion that a re¬ 
spondent is entitled to do so in sac’a a case 
as this. The respondent in the lower Ap¬ 
pellate Court had a right to appeal, and we 
think that he did not lose his right to file 
cross-objections merely because his opponents 
filed an appeal which was found to be not 
maintainable. On the question on which 
the Courts below have differed, namely, 
whether the suit is governed by section 39 
or section 42 of the Specific Relief Act, we 
think there can be no doubt that the suit 
is governed by section 39. The plaintiff 
nowhere seeks a declaration of his title. Ha 
asks only that the Will may be declared void 
and delivered up to be caaoelled. The 
language used in the prayer for relief leaves 
no doubt that the plaintiff intended to rest his 
claim upon section 39. That section provides 
that any person against whom a written 

instrument is void. nr^y 

sue to have it adjudged void. 

aud the Court may in its discretioti so ad¬ 
judge it aud order it to be delivered up and 
cancelled. It seems to ua that, ordinarily, 
where a plaintiff is out of possession and he 
is in a position to claim a decree for pos* 
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seflsiorr, ho shoQld not-be perniitfed to obtain 
merely a decree for the cancella^^'ion of an 
injitrnmetib acordin^ to which, if ffennine, 
he ha3 no title to the land, ordinarily a 
Court would, we think, exercise its dis* 
oration wisely if it decliuod to adjudge such 
an instrument void, and will do well to 
leave the plaintiff to a suit for possession. 
The result of allowing a suit to be main¬ 
tains i under section 39 and another suit 
for possession to be brought immediately 
afterwards is, that the defendant is put to 
unnecessary expense. In the present case 
though the Additional Judge does not say 
very much about it, we think we must hold 
that he has exercised his discretion, and inas- 
muoh as he has decided that the document 
is void, and both the lower C’ourts agree that 
the Will has not been proved, we do not 
feel called upon to set aside his decree. The 
appeal is dismissed with costs which, in 
this Court, will include fees on the higher 
scale. 

Appeil dismissed. 


PUNJAB CHIEF COURT. 
Skoond Civil Appeal No. 137 of 1911. 

November 11, 1911. 

Present-. —Mr. Justice Chevis. 
MOHAMMAD —Plaintiff—Appellant 




SUHHA SINOH —Defendant_- 

Respondent. 

Civil Procedure Code {Act XIV ojlS% 2 ), s. 13—R 

judicata—^Iienatton hy grandfather— Vendee sui 
minor grandson for possession—Guardian ad litem co 
fessing judgment-Subsequent suit for possession 
minor not barred-Inquiry into consideration and nec> 
sity ~negligence oj guardian. 

Negligence on the pai t of a guardian ad litem, ev 
apart from frand or collusion, is suffioiont to prove 

the minor from being bound by the door 

passed in the suit. 

Daulat Singh v.Raghuhir Singh^ A. W. N, (1894') 
aissentod from. 

Ahmad Atiy. Amir Shah, 35 P. R. 1898, folloived 

“-'‘enated certain ancestral pt 

perty. The vendeeobtamed possession of the proper 

by a suit m which A., then a minor, was a defenda 
and was reprosentod by his mother as his gun 

mnnt mother confessed fiid 

mont. .Subsequently, d. brought the present suit f 

possession of the property on tho ground that tl 
alienation was not for considoratiot and necessit 

. ‘ K tho ■^preset 

suit and that, mth®intor®3ts of justios, A. wL ot 

titled to claim an inquiry into the present suit If oi 


inquiry it should be found that the alienation was 
for consideration and necessity, then the suit would fail 
on the merits. If, however, it was nob for necessity 
and consideration, the mother was negligent in not ‘ 
defending the suit and tho decree in the previous 
suit was nob binding on A. 

Second appeal from the order of the Divi¬ 
sional Judge, Jhelum Division, dated 15bli 
July 1909, confirming the order of the 
Munsif, Ist class, Gujrab, dated ii9th January 
1909, dismissing plaintiff’s suit. 

Mr. B. 0. Ohatterjee^ for the Appellant. 

Lala Amar Nath. Ohopra, for the Respond¬ 
ent. 

JUDGMENT.—Plaintiff sues for posses¬ 
sion of certain land. The defence is that 
the land was sold by plaintiff’s grandfather 
Aladitta and by Hyat Bibi, daughter of a 
first cousin of Aladitta; that as regards 
Hyat Bibi’s land plaintiff cannot sue in the 
presence of her son Khushi Muhammad, and 
that as regards Aladitba’s land the sale was 
for consideration and necessity. The salt 
is time*barred and is also barred by the law 
of res judicata^ the vendee having obtained 
possession by a suit in which the present 
plaintiff, then a minor, was represented by 
his mother. 

The first Court dismissed the salt. The 
learned Divisional Judge on appeal held 
that the suit was b&rred as res juHaia 
as regards Aladitta’s land and that as regards 
Hyat Bibi*s land plaintiff oonld not sue in 
the presence of her son. So the appeal was 
dismissed. 

Plaintiff appeals to this Oonrb, Aa re¬ 
gards Hyat Bibi's land Goansel states that 
plaintiff now prefers no claim, so it is only 
the land alienated by Aladitta which is now 
in question. 

As regards this laud, the Divisional 
Judge has disposed of the oase simply 
on the question of res iwheata. For 
plaintiff it is urged that his mother having 
confessed judgment and nob having properly 
defended the oase, the former decision is no 
bar to the present suit, neither frand nor 
collusion is alleged, only negleot. For de¬ 
fendant it is urged that mere negligenoOi 
however, gross on the part of guardian 
ad liton%t will not prevent the decree in the 
former oase being a bar to the present suit. 

I cannot agree with the contention advano- 
od for the defendant. It is true that ia 
B inlit biugh v. Uaghuhir Singh (1) it is laid 

do wn that mere negligence on the part of a 

(1) A. W. N. (1894) 141. 


INDIAN OASES. 


21 


Vol. XIII] 


JANKI PBA8HAD V. THAKUR DAS, 


guardian ad litem, will not prevent a decree 
being binding on the minor, but I prefer to 
follow the rulings of the Chief Court of this 
Province. In Ahmad AU v. Amir Shah 
(2) it was held that omission to appeal, 
notwithstanding that there were excellent 
grounds both on law and on facts for an 
appeal, amounted to gross negligence on the 
part of the guardian, and that the quondam 
plaintiff was not, in such circumstances, bound 
by the decree. I hold, therefore, that negli¬ 
gence on the part of a guardian ad litem, 
even apart from fraud or collusion, is suffi. 
cient to prevent the quondam minor from 

being bound by the decree passed in the 
former suit. 

Now, if the alienation in question was 

really for necessity and consideration 

then the inother was right in confessing 

judgment; if, however, it was not for 

necessity and consideration, the mother was 

negligent in not defending the suit. It 

follows, therefore, that if the mother’s action 

was not negligent but well advised, the 

present suit must fail on the merits. So 

that it may be assumed, without doing any 

injustice to the defendant, that the mother 

was negligent and that the former suit is no 

bar. If on inquiry it should be found that 

the alienation was for necessity and 

consideration, then the decision as to the 

mother having been negligent may be 

incorrect but the suit will fail on the merits. 

In the interests of justice, plaintiff is entitled 

to claim an inquiry into the present suit. 

^ Counsel for defendant has also raised ques- 

tions of limitation and estoppel, bat these 

have not been decided by the Divisional 
Judge. 

I accept this appeal and set aside the 
decision of the learned Divisional Judge, 
and send the case back for re-decision in 
accordance with the above remarks. 

Stamp on appeal to be refunded. - Other 
costs of this appeal to follow the event. 


(2) 35 P. R. 1898. 


Oase remanded. 


\ 


ALLAHABAD HIGH COURT. 
Civil Revision No. 1 op 1911. 

November 14, 1911. 

Present'.—Mv. Justice Tudball. 
JANKI PRASHAD —Decree-holder^ 

Appllicant 


versus 

THAKUR DAS MUKHERJEB and others 

—Judgment-DEBTORS—Respondents. 

Procedure Code (Act V of 1908;, 0. XXI, r. 2 
(^J—Uvcerhfied payment-^Court cannot alloio it to he 
proved tn execution-Revision-Error of law-Suhstan^ 

tial justice not done. 

In execntion of a decree, the Court should not 
allow the judgment-debtor to prove those payments 
which had not been certified under Order XXI 

rule 2 of the Code of Civil Procedure, 1908, within 
the prescribed period. 

The High Court will interfere ip revision where 
the lower Court has been guilty of an error of law 
and substantial justice has not been done in the 

C&S6» 


ttevision against the decree of the Small 

Cause Court Judge of Agra, dated the 
13th of April 1910. 

Mr. A. P. Dube, for the Appellant. 

J N. Ohoudhn, for the Opposite Party, 
JUDGMBN’T.—This is au application 
for revision under section 25 of the Provincial 
Small Cause Courts Act, It rises out of the 
following circumstances:—In 1902, the ap- 
plicant advanced a sum of Rs, 50 to the 
opposite parties on a promissory-note at the 
rate of Rs. 37| per cent, interest per annum 
In February 1903, he sued to recover his 
money plus interest. His claim was for 
Rs. 54 odd, a payment of Rs. 5 having been 
already made. He obtained a decree and 
put it into execution several times without 
success. Finally, in January 1909, when 
one of the judgment-debtors, who is a Rail¬ 


way servant, had been transferred to 
Allahabad, he put his decree into execution. 
He allowed certain payments as having been 
made. One of the judgment-debtors came 
to Court and filed an objection to the effect 
that he paid off the whole amount of the 
decree. He produced some nine receipts, 
six of these covered sums which the decree- 
holder had allowed in his application as hav¬ 
ing been paid. In the case of one receipt, 
the decree-holder admitted having received 
a sum of Rs. 5 and urged that the figure 1 
had been inserted and the receipt altered. 
Id the case of the other two receipts, the 
decree-holder totally denied that he either 
received the money or granted the receipt. 
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The Court- called on the judgment-debtors 
to rrovo the three disputed receipts, over- 
Jonkin^r the terras of clause (3) of Order 
XXr, rule of the Code of Ci^il Procedure. 
The receipts related to payments which 
bad not been certiSed and recorded ac¬ 
cording to the terras of Order XXt, rule 2. 
The Court ought to have refused to go into 
the question of these payments, leaving it 
to the judgment.debtor to recover the money, 
if paid, from the decree-holder by a separate 
suit. The Court, however, called on the 
judgment-debtor to prove the payments 
covered by these three receipts. On the 3rd 
of March 1910, it ordered the judgment- 
debtor to secure an expert for examination of 
the receipts. This apparently was nob done. 
On the 2Dd of April 1910, an order was 
pas.sed postponing the case to the 9bh of 
April for the purpose of examining the 
judgraent'debtor himself in proof of the 
receipts. On the 8th of April, the decree- 
holder, who personally conducted his case 
without the assistance of a legal adviser, 
wrote to the presiding officer of the Court 
stating that he was ill and that he would be 
unable to attend the Court on the 9th and 
asking for one week’s postponement. On the 
13th of April 1910, the judgment-debtor was 
examined in the absence of the decree-holder. 
He made a brief bald statement supporting 
the receipts. On the 9th of April, the Court 
had ordered an account to be prepared and 
the case’ to be put np on Monday the 13th 
April, on which date it held, accepting the 
evidence of the judgment-debtor, that the 
decree had been satisfied and dismissed the 
decree-holder’s application for execution 
with costs. On the 11th of May, the 
decree-holder applied for restoration and re¬ 
hearing of the application. This was reject¬ 
ed on the 15th of August 1910, on the ground 
that the decree-holder had not deposited 
the amount of costs decreed against him. 
He made a second application on the 2nd 
of September 1910 with a deposit. This 
was rejected on the 26th of September as 
being barred by limitation. He has now 
come on revision to this Court. It is 
quite clear that the lower Court has com¬ 
mitted an error in making inquiry as to the 
payment or non-payment of the amount 
disputed.^ The terms of Order XXl, rule 2, 
clause (3), are very plain and unmistakeable.’ 
At the same time, the lower Court did make 


some sort of inquiry, and if I could say with 
certainty that substantial justice had been 
done, I should have refused to entertain the 
revision. The receipts produced by the 
judgment-debtors are on the record and I 
have compared the disputed ones with the 
admitted ones. There is a distinot 
difference in the hand-writing, although not 
such as to enable a non-expert to say with 
any degree of certainty that the disputed 
receipts are forgeries. There are certain 
other features, too, which go to create a certain 
amount of suspicion in the matter. These 
disputed receipts are supported by a very 
meagre bare ex parte statement of the jndg* 
ment-debtor himself and by no other evi¬ 
dence. He was not even cross-examined aa 
the decree-holder was absent. Without 
describing these disputed receipts as forgeries, 
still, I think, the circumstances of the case 
are such that the lower Court was not 
justified in holding that the receipts were 
proved, and it wonld be certainly advisable 
that these receipts, the burden of proving 
which was on the judgment-debtor, should 
be established, if the latter deems fit to do 
so, by a regular suit rather be accepted in 
the present proceedings after a very meagre 
inquiry. I am far from satisfied that 
material justice has been done in the oase. 
The lower Court has been guilty of an 
error of law and I think 1 can do jnatioe 
to both parties by allowing the decree to 
be executed, leaving it to the judgment- 
debtors to establish by a regular suit the 
genuineness of their receipts and thereby 
recovering their money. I, therefore, admit 
this application, and set aside the order of 
the lower Court dated the 13th of April 1910. 
The application for execution will be granted 
and the lower Court will proceed to ezeonte 
the decree according to law. The decree- 
holder applicant will have his costa in the 
lower Court, So far as costs in this Court 

are concerned, each party will bear his own 
costs. 




Appeal aUoiced* 


Advocnie Court 
Jammu ?< Kashmir 

Srlna^tr^ 
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CALCUTTA HIGH COURT. 

Second Civil Appeal Ho. 1645 op 1910. 

August 26. 1911. 

Present: Mr. Justice Mookerjee and 
Mr. Justice Teunon, 

GOKUL KRISHNA DAS and others_ 

Defendants—Appellants 

versus 

SHASHI MUKHI DA SI— Plaintiff _ 

Respondent. 

P<^>'tner-Dissolutton~~ 
Continuation of partnership—Contract Act (IX of 1872') 
8. 253, ci. 10—Account stated or settled—Long acauies- 
c^ce-Umitahon-Account to he taken from commence, 
ment unless account settled s,shsequently—Ordinary 
items not to be challenged in absence of fraud—Salary 

nirZ^r'V over-draion bl 

pai tner—Liahihiy to pay interest. ^ 

A partnership was commenced in 1883 between tlm 
husband of the plaintiff, and the defendants. The 
husband of the plaintiff died in 1887. Since his death 

til nwTw conducted on the assumption that 

the plaintiff was a partner : ^ 

V?’ original partnership must be held to 

have been continued by common consent, with this 

midTer ^ftU^ t 

era* of thecontract between thetonni. 

i the partnership was that it was not to bo dis- 
solved by the death of any of the partners. 

The mere balancing of an account in a book of accounts 

does not of Use f constitute an acoount-stated Tuch 
less does it constitute an account-settled such’as the 

spemAI gTounL"”' ““ 

But where an account has been rendered and has 

long been acquiesced in, unless fraud be proved a 

Court wil not re-open it, although the account mav 

be shown to be erroneous and although no final settle^ 
ment was ever made. ® 

Clancarty v. Lafouche, (1810) 1 Ball and B 420 
refertedto": ® ^ Jnr! 709, 

So long as a partnership continues, the statute of 

limitation does not apply between the partners 
as to a claim for account; and the time from*^ which 

partnership dealings and transactions, is the com- 

partnership, unless some account 
whioT that time been settled by the partners, in 

Snt ofTeparLre. 

AbsfCT v. Sodgson, 19 Ves. 183 and Cooh v. Collina. 

"I’iiiTi r “ <»• •> 

CTnless fraud is establishd, the ordinary items relat- 

Lrf ® j respect of the business 

are not to be challenged. 

absence of any agreement to that effect, one 

fn tho co-partners with any sums 

^ ^ salary commission or otherwise. But 

lady is a partner and therespon- 

•s^thrLrnn ® Partnership buaiLss 

Me ^ ‘n® °‘^®'' P‘‘’'tners, it is just and eqnit- 

able that some allowance should be made in favour 
pt the other partners. 
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Where some of the partners have over-drawn sums 

them to establish other firms from which they have 
earned large profits, they must, when the partLrship 

acoountsare taken, not only account for the money 

but also pay interest on the same. ^ 

Appeal from the decree of the District 

imo March 18th, 

1910, modifying that of the Sub-Judge of 

J4-Ferganah.s, dated July 19th 1909 

and 

Mo^tnt Mohan Chatterjee, for the Appellants. 

Babas Tarahshore O'hotodhury, Brojo Lai 

Ohah-avarti and Satish Ohundra. Mukherjee for 
the Respondent. ’ 

JDDGMEMT.—This appeal is directed 

apinst the preliminary decree in a suit for 

dissolution of a partnership-business, for ad¬ 
justment of accounts, and for incidental 
reliefs. The claim of the plaintiff related to 

four firms in respect of which she alleged 
that her husband, and after his death, she 
herself was partner with the defendants. 
In the original Court, the suit was dismissed 

on the ground that all the partners had not 

been joined as defendants. The District 
Judge on appeal, reversed that decision, and 
gave the plaintiff an opportunity for the 
proper constitution of the suit. Upon re 
mand the Subordinate Judge held that the 
plaintiff was entitled to a decree for dissolu¬ 
tion and gave directions as to the mode in 
which the business was to be dissolved and 
account taken. Upon appeal, the learned 
District Judge has aflirmed this decision with 
two important variations, namely, first, that 
the plaintiff was entitled to a decree for dis- 
solution in respect of one of the firms only 
from the income of which the other firms 
appear to have been established by the de¬ 
fendants, and secondly, that the plaintiff was 
not entitled fc:> interest on sums over-drawn 
by the defendants. The defendants have 
appealed to this Court, and on their behalf 
the decree of the District Judge has been 
assailed, substantially on two grounds, name¬ 
ly, first, that the direction as to the mode in 
which the accounts are to be taken are unjust 
and erroneous, and secondly, that the defend- 
ants are entitled to remuneration on account 
of their services in the management of the 
firm. The plaintiff has contested the validi¬ 
ty of these arguments, and has further urged 
that she is entitled to claim interest on 
amounts over-drawn by the defendants. We 
may add that when the appeal was first 
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called on for hearing, it was argued on behalf 
of the defendanta-appellants, that the suit 
Tvas not properly constituted as parties in¬ 
terested in tho partnership had not been 
served with notice, either in the primary 
Court or in tho Court of Appeal below. We 
thereupon directed notices to be issued upon 
such persons. But they have not entered 
appearance in response to the notice; in other 
words, in spite of the best efforts of the 
plaintiff, no one has come forward to claim 
an interest in the partnership transactions. 
We are eatiefind that there is no substance 
whatever in the contention that the suit as 
framed, is open to the objection on the ground 
of defect of parties. We shall, therefore, pro¬ 
ceed to consider the objections urged against 
the decree of the District Judge. 

The first point taken on behalf of the 
defendants is, that the District Judge has not 
given proper directions as to the manner in 
which the accounts are to be taken. It has 
been suggested that the plaintiff is not en¬ 
titled to claim any account at all by reason 
of her laches. The partnership was com¬ 
menced on the 19th November 1883, between 
the husband of the plaintiff and the defend¬ 
ants. The husband of the plaintiff died in 
1687, It has been found that, since hie 
death, the business has been conducted on 
the assumption that the plaintiff was a part¬ 
ner. Consequently, no question arises, 
whether the partnership was or was not 
dissolved in 1887, under clause (10) of sec¬ 
tion 253 of the Indian Contract Act. That 
section provides that, in the absence of a 
contract to the contrary, the relatione of part¬ 
ners are determined by the death of any 
partner. There is no direct evidence to show 
what was the contract between the parties in 
this respect at the inception of the partner¬ 
ship: but the Subordinate Judge has held, 
and his view does not appear to have been 
contested before the District Judge, that tho 
conduct of the parties since 1887 shows that 
there must liave been a contract between the 
original parties, that the partnership would 
not be dissolved by the death of any partner. 
There is no room for the theory that, after 
the death of the husband of the plaintiff, a 
new partnership was constituted betwe*en 
herself and the surviving partners. The 
true view is that the original partnership 
was coctinued by common consent with this 
difference that the plaintiff re-placed her 


husband, and this condition of things can be 
explained only on the hypothesis that the 
contract between the founders of the partner¬ 
ship was that it was not to be dissolved 
by the death of any of the partners. 
The position since 1887 has. consequently, 
been that the defendants have managed the 
business and kept the accounts; the plaintiff, 
as a parda-nashin Hindu lady, could hardly be 
expected to take an active interest in the 
actual management of the trading concern. 
She might, no doubt, have employed an agent 
to examine the accounts from time to time. 
Indeed, the case for the defendants is that 
the accounts were settled from year to year. 
This, however, has been negatived by the 
Courts below, and in, our opiuioD, very pro¬ 
perly. It is well settled that the mere 
balancing of an account in a book of accounts 
does not of itself constitute an account-stated, 
much less does it constitute an account settled 
such as the parties would not be entitled to 
re*open except on special grounds. Olunontty 
V. Lntouche (1). The contention of the de¬ 
fendants that there has been a settled aooount 
cannot, therefore, be sustained nor can the 
position be maintained that there has been 
such acquiescence on the part of the plaintiff 
as to disentitle her to claim an aooount. No 
doubt, where an account has been rendered 
and has long been acquiesced in, unless fraud 
be proved, a Court will not re-opeu it, al¬ 
though the account may be shown to be 
erroneous, aud although no final settlement 
was ever made: Scott v. Milne (2). The 
same principle is acted on in taking aoconnts, 
for charges long improperly made and 
acquiesced in or long omitted to be made and 
known so to be, are regarded, in the absence 
of fraud, as having been made or omitted by 
agreement: Thornton v. Proctor (3). This 
principle has obviously no application to the 
present case. The defendants were fully aware 
that, as they were in charge of the business 
and kept the accounts, they were liable to 
render accounts to the plaintiff who, as a par- 
danashin Hindu lady, could not herself take 
part in the management, or control the ao- 
counts. As already explained, their case is 
that such accounts have been rendered. This 
defence has failed. They cannot now very 
well turn round and contend that they were 

(1) (1810)1 Bftll andB. 420. 

(2) 5 Beav. 215, on Appeal 7 Jur. 709. 

(3) 1 Austr, 94j3R.ff.668. 
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under the impression that the accounts, as 
entered by them in the books of the firm, 
were accepted by the plaintiff. But, although 
the plaintiff is not disentitled to claim an 
account, the question may very well arise as 
to the extent to which the accounts are to be 
taken. No question of limitation obviously 
arises. As the partnership had not been 
dissolved before suit, Article 106 of the 
Limitation Act, 1877, would have no applica* 
tion, Harrison v. Delhi and London Bank (4), 
in other words, as pot in Foster v. Hodgson 

(5), so long as a partnership continues, the 
statute of limitation does not apply at all 
between the partners. Article 120 would, 
consequently, govern the present suit. If, 
therefore, no question of limitation arises, the 
point requires consideration, what is the period 
for which the accounts have to be taken. 
There can be no question that the time from 
which the account is to begin, in a general 
account of partnership dealings and transac¬ 
tions, is the commencement of the partner¬ 
ship, unless some account has since that time 
been settled by the partners, in which case 
the last settled account will be the point of 
departure: [Cook v. Oollingridge (6).] In the 
present case, there has been no such settled 
account; consequently, the accounts must be 
taken from the inception of the partnership. 
It is clear also, that the accounts must be 
taken of all dealings and transactions up to 
the date of the dissolution: [Beaky, Beak (7), 
Jones V. Noy (8).] It has been contended, 
however, with considerable force by the 
learned Vakil for the defendants appellants, 
that as the plaintiff was entitled to exercise 
her right of examining the books and ac¬ 
counts of the firm by an agent appointed by 
her for that purpose [Bevan v. Wehh (9)] and 
as she has never chosen to exercise such a 
right, it would be a great hardship upon the 
defendants if they were called upon now to 
justify the purchases and sales on account of 
the firm at this distance of time, many years 
after the transactions have taken place. The 
learned Vakil for the plaintiff-respondent 
has appreciated the force of this contention 

(4) 4. A. 437. 

(6) 19 Ves. 183. 

(6) Jacob 607; 23 B. B. 155, 767; 1 L J. Ch. (o s.) 
74. 

(7) Finch 190. 

(8) 2 Myl. and K. 125; 39 B. R. 160; 3 L. J. Ch. 14. 

(9) (190)) 2 Oh. 69; 84 L. T. 609; 70 L. J. Oh. 636; 

6 W. B. 648. 


and has stated that the plaintiff is not anxious 
to require the defendants to justify the 
ordinary items. Her grievance is that sums 
have been paid out in an obviously un¬ 
authorised manner, and that the defendants 
ought to be called upon to account for such 
sums. The payments so made have been 
classified under four heads, namely, drst, 
sums paid by way of remuneration to the 
defendants; secondly^ sums paid to Mohesh 
Chandra Dey, the nephew of the husband of 
the plaintiff, or to creditors of Mohesh; thirdly, 
sums paid to Bindubashini, the widow of 
Mohesh Chandra, and fourthly sums paid to 
the defendants which they have invested in 
very profitable business. In so far as pay¬ 
ments of the first of these four classes are 
concerned, we shall deal with the matter 
when we consider the second ground urged 
by the appellants. In so far as the second 
and third classes of payments are concerned, 
the defendants are obviously liable to render 
an account. Their case throughout has been 
that Mohesh Chandra Dey was one of the 
partners of the firm and that after his death, 
his widow also continued to be a partner. 
This defence has completely failed. The 
payments made to Mohesh or his creditors or 
to his widow cannot, therefore, be justified on 
the ground that they were payments made 
to a partner. But it has been suggested on 
behalf of the defendants that Mohesh had 
rendered services to the firm, for which he 
was entitled to remuneration. That is a 
question which remains to be investigated; 
if it is established that Mohesh was entitled 
to remuneration for services rendered, a rea¬ 
sonable amount of remuneration may be set 
off against the sums paid out to him, his cre¬ 
ditor or his widow. The remainder must be 
deemed as unauthorized payments for which 
the defendants are bound to render an ac¬ 
count. In so far as payments of the fourth 
class are concerned, it is clear that the 
defendants are liable to render an account. 
If it is established that they have withdrawn 
sums from the partnership business and 
supplied them for purposes unconnected 
therewith, they are bound to render an 
account for the sums so withdrawn. It 
follows, consequently, that the defendants 
are liable to render an account from the 
commencement of the partnership business, 
that unless fraud is established, the ordinary 
items relating to purchases and sales in 
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respect of the basiness are not to be chal¬ 
lenged, but that the defendants must render 
an account with regard to the four classes of 
payments just mentioned. 

The second point taken on behalf of the 
defendants is, that they were entitled to re¬ 
muneration on account of their services in 
the management of the firm. We are of 
opinion that this contention is well-founded. 
It may be conceded, as put by Lord Wynford 
in Thompsons. WilliamsonilO), under ordinary 
circumstances the contract of partnership 
excludes any implied contract for payment 
of services rendered for the firm by any of 
its members; consequently, in the absence of 
any agreement to that effect, one partner 
cannot charge bis co-partners with any sums 
for compensation, whether in the shape of 
salary, commission or otherwise, on account 
of his own trouble in conducting the partner¬ 
ship business, and in this respect a managing 
partner is in no different position from any 
other partner. \_HutcliSQn v. Smith (11)]. 
This doctrine has been applied even where 
the amount of the services rendered by the 
partners is exceedingly unequal. In such a 
case, a remuneration to be paid to either 
partner for personal labour exceeding that 
contributed by the other is considered as 
left to the honour of the other, and it has been 
said that where that principle is wanting a 
Court of Justice cannot supply it. \_Wehster v. 
Bray (12)] where an allowance for trouble was 
made to the defendant, because it was offered 
by the plaintiff, [Rohxmon v. AnJenon (13)] 
where no allowance was offered and none 
was given by the Court: where, however, it 
is the duty of each partner to attend to the 
partnership business and one partner in 
breach of his duty wilfully leaves the other 
to carry on the partnership basiness unaided, 
the Court may, upon dissolution of partner¬ 
ship, decree an allowance in favour of the 
prtner who had carried on the business alone 
iAirevY, Boxham {l4i)I In the case before 
us, the circumstances are peculiar; the plaint- 
iff is a pirdanashin lady and is unable, by 
reason of her station in life, to take an active 
interest in the management of the partner- 


(10) 7 Bligh (n. s.) 432. 
Cll) 6 Ir. Bq. 117. 

(12) 7 Haro 169. 



ship business, the responsibility for the 
conduct of which has naturally been thrown 
upon the defendants. In view of these facts 
we expressed our opinion that it was just 
and equitable that some allowance should be 
made in favour of the defendants. The 
plaintiff thereupon offered remuneration at 
the rate of Rs, 150 a year. In our opinion, 
this is reasonable and we direct accordingly, 
that when the accounts are taken, the defend¬ 
ants be credited with remuneration at the 
rate of Rs. 150 a year from the time of the 
death of the husband of the plaintiff. If the 
defendants have credited themselves with 
any sum in excess of Rs. 150 a year by way 
of remuneration, they must account for the 
difference. 

The point urged on behalf of the plaintiff 
against the decree of the District Judge 
raises the question whether the defendants 
are liable to pay interest on sums withdrawn 
by them from the partnership business. The 
learned District Judge has disallowed the 
claim for interest, and the learned Vakil for 
the defendants has sought to justify this 
view by reference to the case of MeymoH v. 
Mcymott (15). He has argued that, except 
where there has been fraudulent retention, 
as in Hutchson v. Smith (11), or an improper 
application, as in Evans v. Coventry (16), a 
partner ought not to be charged withintereston 
money of the firm in his hands, v. 

Bray (12); Stevens v. Goo\ (17). It may be 
conceded that this is a sound rule; but, in our 
opinion, it is of no assistance to the defend¬ 
ants. The case for the plaintiff is—and her 
allegation has been accepted by the OourtB 
below—that the defendants have, from 
time to time, withdrawn large sums of money 
from the partnership business, and applied 
them to establish other firms from wbiob 
they have earned large profits. Under these 
oil cunistances, it is difficult to appreciate 
how the defendants can resist the claim for 
interest. If the money had been retaioed 
and laid out judiciously or applied for the 
legitimate expansion of the business of the 
firm, the plaintiff would have been entitled 
to the additional profit. This is clearly a 
case where some of the partners have, with- 

^^05) 31 Beav. 445; 32 h. J. Ch. 2l8j 9 Jur, (n. s.) 

20 L. J, Oh. 400} 3 

Jur. (N. 8.) 1226; 5 W. R. 486. 

(17) 6 Jur. (N. s.) 1416. 
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oufc the assent of the other partners, wrongfully 
used in trade funds which were not their 
exclusive property. They are clearly liable 
to restore the property and to make the 
owner proper compensation. In oar opinion, 
the plaintiff, under these circumstances, would 
be entitled at her option, either to take 
interest on the profits made by the use of 
the funds. Although she claimed the latter 
alternative in the original Court, she has 
not put forward any such claim before us; 
she has contented herself in this Court with 
a claim for interest. This is clearly un¬ 
answerable \Yates'7,Fim (18),Booi^v. Parke 
(19), Docker v. Somes (20)]. When the ac¬ 
counts, therefore, come to be taken, not only 
must the defendants account for all sums 
over-drawn by them and applied for purposes 
unconnected with the firm, but also pay 
interest thereon at 12 per cent, per annum, 
from the date when the sums were over-drawn 
to the date of the final decree of the lower 
Court. 

The resultis that the appeal and the cross- 
objections must both be allowed in part; the 
decree of the District Judge will be varied 
and the accounts will be taken in the manner 
explained in this judgment. Subject to the 
variations indicated, his decree will be 
affirmed. There will be no order as to the 
costs in this Court. 

Appeal and cross-objections allowed in part. 

(18) 13 Ch. D. 839j 28 W. R. 387) 49 L. J. Ch. 187. 

(19) Beaty 444. 

(20) 2 Myl. and K. 655; 3 L. J. Ch. 200. 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 920 op 1910. 

November 11, 1911. 

Present*. —Mr. Justice Robertson, 

MUHAMMAD and others—Plaintiffs— 

Appellants 

versus 

Musammat BAKKO and othebs— 
Defendants—Respondents. 

Custom — Succession — Collaterals^ Degree of relation¬ 
ship—Method of calculation—General rule—Mianwali 
Tahsil — Presumption. 

The general rale in the Punjab for calculating the 
degree of relationship of collaterals is that the calcu¬ 
lation must be made from the deceased to the common 
ancestor of the claimant, the deceased and the ances¬ 
tor being each counted as one. 

Ladhu V. Daultif 126 P. B. 1890; Nur Muhammad v. 
Qulam Sahibf 100 P. R. 1892; Karim Bakhsh y. 


Jehandad Khan, 74 P. R. 1906; 137 P. L. R. 1906 
followed. ’ 

Mianwali Tahsil must be presumed to be governed 
by the general Punjab rule. The rule prevailing in 
the Bannu Tahsil, viz., that the calculation must be 
made from the collaterals claiming to the common an¬ 
cestor, each counting as one, cafluot be applied to the 
Mianwali Tahsil. 

Second appeal from the order of the Divi- 
sional Judge, Attock Division, dated 16fch 
June 1910, reversing that of the Munsif, 1st 
class, Mianwali, dated 12th January 1910, 
decreeing the plaintiff’s claim. 

Mr. Nand Lal^ for the Appellants. 

Mr. 2^anak Ghand^ for the Respondents. 

JUDGMENT.—The plaintiffs in this 
case sue as reversioners of one Dauran Kban 
for possession of his estate to which defend¬ 
ant, daughter of Dauran Khan, was also a 
claimant. It appears that Dauran Khan was 
not, as a matter of fact, the last male owner, 
but his son, Khan Beg, actually came into 
possession before his death. The lower 
Court has dismissed the claim on the ground 
that in Tahsil Mianwali daughters and sisters 
can only be excluded from inheritance of 
their fathers or brothers by collaterals not 
more remote than the sixth degree, and that 
the plaintiffs are not in fact related to the 
last male owner, Khan Beg, within the 6fch 
degree. 

This contention is practically accepted by 
both sides and I see no reason to doubt its 
correctness. 

The sole question which is left for my 
decision is, how is the relationship of the 
collaterals of the deceased Khan Beg to be 
calculated? There can be no doubt that the 
general rule throughout the Punjab for such 
calculation must be held to be that laid down 
in various judgments of this Court, inter alia 
Ladhu V. DauUi (T), Nur Muhammad v. Ohu- 
lam Habib (2), Karim Bakhsh v. Jehandad Khan 
(3). No doubt, it is possible that this rule is 
not quite universal as has been supposed, but 
that it is general there can be little doubt, 
and the presumption in every case must be 
in favour of it. If that rule be applied, 
which is that the calculation mast be made 
from the deceased to the common ancestor of 
the claimants, the deceased and the ancestor, 
being each cannted as one, then the plaintiffs’ 
suit mast fail; as this would show the colla- 

(1) 126 P. R. 1890. 

(2) 106 P. R. 1892. 

(3) 74 P. R. 1906; 137 P. L. R. 1906, 
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terakasonly related lathe seventh degree. 
The collaterals, however, claim that the 
proper method of calculation in the Mianwali 
Tahsil is the same as that laid down in the 

of th^ Bannn Tahsil, i. e-, the 

calculation must be made from the collaterals 
claiming to the common ancestor, each 
counting as one, and not from the deceased to 
the common ancestor. If that were so, the 
plaintiffs’ suit will succeed, as they will then 
be shown within the sixth degree. Plaintiffs 
rely mainly upon a Division Bench judg¬ 
ment of this Court, reported as Glrdhari Ram 
V. Faizullah Khan (4). That, undoubtedly, 
lays down that, under the provisions of the 
Riwaj i‘tim of the Bannu Tahsil, which 
they considered might be also applied to the 
Isa Khel Tahsil, the method of calculation 
put forward by the plaintiffs is correct. But 
this judgment deals with a special part of 
the country and lays down a rule on the 
strength of a special entry in the fliwaj- 
t-am of that tract. The question, therefore, 
is, are we to apply to Mianwali the general 
rule obtaining throughout the Punjab or the 
rule found to obtain in Isa Khel and Bannu? 
The actual evidence that the rule is as laid 
down by the plaintiffs is not of any particular 
value and may be neglected. After full 
consideration, I consider that Mianwali, being 
a Cis-Indus Tahsil, separated by the river 
Indus from the Tahsils of Isa Khel and Bannu 
and differing very materially from those 
Tahsils in character and population, must be 
presumed to be governed by the general rule 
of the Punjab. This presumption has not, to 
my mind, been rebutted and there is nothing 
in the Riwa^-i-am of the Mianwali Tahsil 
to support the contention of the plaintiffs. I 
am, therefore, unable to see any sufficient 
reason for accepting the appeal. It is 
accordingly rejected with coats. 

Appeal dismissed, 

(4) 48P.U. 1908; 98 P. W. R. 1908; 166 P. L. R. 
1908. 




PUNJAB CHIEF COURT. 

Seco:;D Civil Appeal No. 92 or 1911. 

November 7, 1911. 

Present: —Mr. Justice Obevis. 

AMAR SINGH and others — Dependants^ 

Appellants 

versus 

HUSAINA and others—Plaintiffs— 

Respondents. 

Piinjah PyC'Cmption Act {11 of 1905), ss. 2 (2), 12— 

Occupancy rightii under section Q of the Tenancy Act 
—Sale to landlord hy joint tenant—Right of other ten¬ 
ant to pre-empt^I/indlord's right to defeat pre-emption 
—Remedy oj landlord in case of such sale to third per¬ 
son—Punjab Tenancy Act (XVI of iSS7Jt ss. 6, 6, 53, 
56, 60. 

Where one of two joint occupancy tenants under 
section 6 of the Punjab Tenancy Act has sold his occu¬ 
pancy rights to tlio landlord, tho other tenant is 
entitled to pre-empt. 

There is nothing in tho Punjab Tenancy Actor 
in tho Pre-emption Act which gives a landlord any 
right of pre-emption, or right to defeat a claim to 
pre-empt in tho case of a sale of a right of ooou* 
panoy under any section other than section 5. 

Ohaiihra v. llarhhaj^ 16 P. R. 1905; 41 P. L. R. 1905, 
explained and distinguished. 

In tho case of such a sale to the landlord himself, 
ho is estopped, by reason of being a party to the 
sale, from suing to avoid tho salo under section 60 
of tho Tonanoy Act. If tho salo is to a third person 
and tho landlord has not givon his previous consent 
in writing, ho can sue to avoid the sale. 

Second appeal from the order of the 
Additional Divisional Judge, Amritsar, at 
Jullundur, dated the 18th August 1910, con¬ 
firming that of the Munsif, 1st class, 
Amritsar, dated the 31st January 1910, 

decreeing plaintiff’s claim. 

Pandit Rambhaj Datta, for the Appellants. 

Ohowdhuri Nabi Bakhshy for the Respond¬ 
ents. 

JUDGMENT.—This is a pre-emption 
case in which one of two joint oconpanoy 
tenants has sold his oocupanoy rights to 
the landlord and the other tenant sues to 
pre-empt. The occupancy rights in qnestion 
are rights under section 6 of the Tenancy 
Act. The first Court gave the plaintiff a 
decree, which the Divisional Judge upheld 
on appeal. The only question is whether 
such a sale is subject to prO'emption, 

% 

For the landlord appellant it is urged 
that a landlord is given the first right of 
pre-emption even in oases of a sale of ooou- 
panoy rights held under section 5, and that 
the landlord's position should be even stronger 
in a case, where the oconpanoy tenure is held 
under seotion.G, 
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In section 2 (2) of the Pre-emption Act, 
it is laid down that nothing in the Act shall 
afEect the provisions of section 53 of the 
Tenancy Act. Section 53 lays down that 
a tenant having a right of occupancy under 
section 5 must, if he wishes to alienate his 
occupancy rights, give notice to his landlord 
through the Revenue Officer, and that the 
landlord may then within one month buy the 
rights at a price to be fixed by that officer. 
This is, of course, a kind of pre-emption. In 
Ohauhra v. Harhhai (1), it is laid down, when 
dealing with the case oi&BdAehy&mukarraridar 
to the landlords, that the proprietors ‘ have a 
statutory right of purchase under Chapter V 
of the Tenancy Act,” and so it is held that 
the co-sharer in the tenancy cannot pre¬ 
empt from the landlord. But the mukarrari- 
dar is a person whose status is higher than 
that of an occupancy tenant; so apparently 
it was considered that in such a case the 
landlord was entitled to the full benefits of 
section 53. And the ruling was one under 
the old law, t.e., the Punjab Laws Act. But 
we have in the present case nothing to do 
with section 53 of the Tenancy Act, as the 
occupancy rights in question are not rights 
held under section 5. It is sections 56 and 
60, if any, which can benefit the landlord in 
the present case. Section 56 lays down that 
a right of occupancy under any section other 
than section 5 shall not be transferred by 
private contract without the previous con¬ 
sent in writing of the landlord. (I omit the 
other words of the section, as there is no 
question here of attachment or sale in exe¬ 
cution of a decree or order of Court; what 
has occuired has been a transfer by private 
contract.) Section 60 lays down that any 
transfer in contravention of the foregoing 
provisions shall be voidable at the instance 
of the landlord. But this is not a case of 
a landlord seeking to avoid the transfer; on 
the contraiy, the landlord seeks to maintain 
the transfer, which is in his favour, and to 
defend it against a pre-emptor. So I fail 
to see how sections 56 and 60 can help the 
landlord in this case. The plaintiff is clearly 
entitled to pre-empt, according to the pro¬ 
visions of section 12 of the Pre-emption Act, 
and, granting, for the purposes of argument, 
that section 2 (2) of the Pre-emption Act, 
combined with section 53 of the Tenancy 
Act, debars any one from pre-empting from 

(1) 16 P. K. 1905; 41 P. L. R. 1905. 


a landlord in the case of a sale by a tenant 
holding under section 5 of the Tenancy Act 
in favour of the landlord, still I am quite 
unable to find any thing, either in the 
Tenancy Act or in the Pre-emption Act, 
which gives a landlord any right of pre¬ 
emption or right to defeat a claim to pre¬ 
empt in the case of a sale of a right of 
occupancy under any section other than 
section 5. What the landlord can do is, to 
withhold his consent to the transfer in the 
first place, but if the transfer once takes 
place, then the landlord’s position seems to 
me to be as follows. If the sale is in favour 
of a third person and the landlord has not 
consented, he can sue to avoid the sale under 
the provisions of section 60. But if the 
landlord has given his previous conseut in 
writing, or if he is estopped by reason of 
being himself a party to the sale, the'n he 
cannot avail himself of the provisions of 
section 60, and the sale remains an ac¬ 
complished fact, not liable to attack by the 
landlord under the provisions of section 60 
of the Tenancy Act but subject to the per¬ 
emptory claim of any body who can prove 
his claim to pre-empt under the provisions 
of the Pre-emption Act. 

I uphold the decision of the lower Courts, 
and dismiss this appeal with costs. 

Appeal dismissed. 


CALCUTTA RICH COURT. 

Civil Reference No. 2 of 1911. 

June 26,1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

LALJI PANDEY— Plaintiff —Petitioner 

versus 

BERHAMDEO PANDBY— Defendant_ 

Opposite Party. 

Landlord and tenant ^Damages — Rent-True test^ 
Wilful omission by defendant to cultivate land accord¬ 
ing to agreement—Suit for compensation whether suit 
for rent^Money value oj crops^Small Cause Courts 
Jurisdiction, 

Whether a suit is one for damages or for rent 
must depend upon the nature of the claim put 
forward. If what the plaintiffs claim is the money 
value of the crops to be delivered by the tenants to 
the landlords on account of use and occupation of 
the land held by them, its true nature is rent. 

Panchu Chakir v. Nagendra Nath Pal Ghowdhury, 
8 Ind. Gas. 96; 12 0. L. J. 480, relied upon. 

Where the allegations in ohe plaint are that the 
defendants agreed to cultivate the land, but they 
wilfully omitted to raise any crops and that oonse- 
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quently the plaiutiffs were deprived of their share 
of the crops: 

held, t!iat the share of tfie crops wliich the do* 
fendants are alleg^ed to lia^e undertaken to deliver 
to the plaintiff n'as rent, and the suit was not 
triable by a Small Cause Court. 

Reference by the District Judge of Mo- 
zafferpore, dated May 1st, 1911, in Suit No. 13 
of the Court of the first Munsif of that place. 

Baba Hira Lai Ohakravarii^ for the Peti¬ 
tioner. 

Mr, M. M. Mustafa Khan^ as Amicus Ounse. 
JUDGMENT.—This is a reference 

under rale 7 of Order XL VI of the Code of 
1908 by the District Judge of Mozafferpore 
and raises questions of considerable nicety and 
importance. It ar)pears that on the 30th 
January 1911, Lalji Pandey and others, as 
plaintiffs, instituted a suit in the Court of 
the Small Cause Court Judge of Mozifferpore 
against the defendants, Burhamdeo Pandey 
and others, for recovery of what was described 
as damages for use and occupation of certain 
land. The substance of the case for the plaint¬ 
iffs was that they were the superior landlords 
of the disputed land; that the defendants were 
m occupation and were bound to cultivate 
the lands; that they had omitted wilfully to 
raise any crops, and that consequently during 
the years 1315 to 1318, the plaintiffs were de¬ 
rived of their share of the crops. The plaint¬ 
iffs, therefore, sought to recover Rs. 29*10.3 

as the money value of what would have been 
their share of the produce which might have 
been grown in the land. The defendants entered 
appearance and on their objection on the 2iend 
March 1911, the Small Cause Court Judge held 
that the suit was not triable as a Small Cause 
Court snit: he, therefore, returned the plaint 
to the plaintiffs for presentation to the proper 

the“ Dist^ r thereupon applied to 

the District Judge for revision of this order 

n the ground that the nature of the suit had 

been misunderstood by the Small Cause Court 

Judge and that it was, as a matter of law 
c^n.zable by that Court. The learned Judge 
hM made a reference to this Court, and has 

(?AoTra) 

itnoseKi.) and Krishna Tagore v Izzah^n 
mssa Khatun (2), the view taken by the Small 

^ ir the“ h supported. 

At the hearing of the reference the autho 

ni... o. .h. b.„. .,5’; 

Cl) 23 C. 884. 

(2) 24 0. 567. 


ed and placed before us with great care by the 
learned Vakil for the plaintiff, while the oase 
for the defendants (who have nob entered 
appearance) has been presented by Moulvi 
Muhammad Mustafa Khan, who at the request 
of the Court undertook to argue the case as 
amicus curiee, and we aie indebted to him for 
the very full and able argument that he 
has addressed to us. 

The question for decision is, whether the 
suit is excluded from tho cegnizance of the 
Small Cause Court by reason of Article 8 of 
the Second Schedule of the Provincial Small 
Cause Courts Act of 1887. That Article pro¬ 
vides that a Small Cause Court shall not take 
cognizanoe of a suit for recovery of rent other 
than house rent. On behalf of the plaintiff 
it has been contended that the suit is for 
the recovery of damages and is consequently 
cognisable in a Court of Small Causes; on be¬ 
half of the defendants, the contrary view has 
been presented that if the plaintiffs are entitled 
to recover any sum, that sum is in the nature 
of rent, and a claim in respect thereof must 
be enforced in the ordinary Civil Court. 

In a case of this description the essential 
point to be ascertained is the status of tho 
defendants. If the defendants are servants or 
labourers employed by the plaintiffs, tho suit 
must be treated as one for damages. On the 
other hand, if the defendants are tenants: it 
18 conceivable that the claim may be one for 
rent. This fundamental distinction was point- 

ni Sreenath DuH v. Dtoarv 

(3). (Sutherland References from 
the Mofussil Small Cause Courts, p. 113.) In 

that case, it was ruled that where the cultivator 
18 a mere servant of the landlord, a suit for 
damages will he against him in a Small Cause 
Court; but if the cultivator is a tenant to 
whom the landlord has sub-letthe land, a suit 
for non-fulfilment of the contract by tho tenant 
will he under the Rent Act. This principle 

^ recognised in the case 

of Ka^ Manaal v. Ahadali Molla (4), and i 
the distinction is borne in mind it is not diffi. 

Sau vT • n? mentioned in Shoma 
Metha y Raiani Biswas (5). In this case it 

was pointed out that a suit for produce 
thf bI is a suit for rent under 

damages for breach of contract and is. there! 

ft 2. 
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fore, not cognizable by a Small Cause Court. 
The learned Judges observed that this view 
was in accord with that taken by a Full Bench 
of the Allahabad High Court in the case of 
Tajuddin Khan v. Ttam, Parshad Phagatyjo) and 
that the previous decisions of this Court in the 
cases of Lachman Prosad v. Halas Mahtoon{l); 
Mullick Amanutalt v. Ukloo Pasee (8); Mohunt 
Jumna Boss v, Qowsee Meah (9) did not mili¬ 
tate against this view. We, therefore, start 
with the position that the status of the de¬ 
fendants has first to be determined, because if 
they are not tenants, the claim against them 
cannot possibly be for rent, although it does 
not follow that if they are tenants, the claim 
must necessarily be for rent. 

In the case before us the plaint, taken 
as a whole, indicates, we think, that the 
plaintiffs have treated the defendants 
as tenants. Ho doubt, they stated that 
they called upon the defendants to quit the 
land when they found that they omitted to 
cultivate it in due course and that the defend¬ 
ants neither quitted the land nor brought 
it under cultivation. But it is to be ob¬ 
served that the claim has been laid in respect 
of the crops for four years and it has further 
been restricted to the one-half share of the 
whole produce which is explicitly described 
as the malik's share. These circumstances 
indicate that the plaintiffs have treated the 
defendants as tenants. If their case was 
that the tenancy had been terminated, the 
suit ought to have been brought for recovery 
of the value of the entire crop on the foot¬ 
ing that the defendants were trespassers in 
occupation, and in that event the claim for 
any period in excess of three years would 
at once have been met by the plea of limita¬ 
tion. If, then, the defendants are tenants, 
the question arises whether the suit is one 
for rent. 

It has been suggested by the learned Vakil 
for the plaintiffs that the suit is one for 
damages for use and occupation. In our 
opinion, that view cannot be supported. A 
suit for damages for use and occupation can 
be maintained against a tenant who has occu¬ 
pied the premises by the permission or 
sufferance of the landlord, though the terms 
of the tenancy have not been settled with 

(6) 1 A. %vr. 

(7) 11 W. R. 161j 2 B. L. R. 27 App. 

(8) 25 W. R. 140. 

(9) 21 W. R. 124 


precision. [Eochester v. Fierce (10); Konai 
Ball V. Nitai Ohand (11)]. In these circum¬ 
stances, the law implies a contract or pro¬ 
mise by the tenant to pay to the landlord a 
reasonable sum for such use and occupation. 
[^Hellzer v. Sillcox (12) and Churchward 
V. Ford (13)]. In the case before us, if 
the allegations of the plaintiffs are accepted 
the terms of the tenancy have been settled 
with perfect accuracy. Their allegations are 
that the tenants agreed to cultivate the land 
and to pay them a half share of the produce 
that might be raised by due diligence. Con¬ 
sequently, although in the event of the failure 
of the tenant to deliver one-half share of the 
produce, the Court may be called upon to 
investigate the quantity and the money value 
of the crops, there is no uncertainty as to the 
terms of the contract between the parties. 
It follows, therefore, that the suit cannot be 
treated as one for damages for use and occu¬ 
pation. This clears the way for determination 
of the question, whether the suit is one for 
rent. How, the definition of rent* ss given 
in section 3 clause (5) of the Bengal Tenancy 
Act is, whatever is lawfully payable or de¬ 
liverable in money or kind by a tenant to 
his landlord on account of the use and occu¬ 
pation of the land held by the tenant. It is 
clear, therefore, that the share of the crops 
which the defendants are alleged to have 
undertaken to deliver to the plaintiff was 
rent. They have failed to deliver the crops, 
and the plaintiffs seek to recover the money 
value thereof. Is the nature of the relief 
which the plaintiffs seek altered by the failure 
of the defendants to perform their part of the 
contract ? In our opinion, the answer ought 
to be in the negative. The learned Vakil for 
the plaintiffs did not dispute that if the de¬ 
fendants had grown the crops in due course 
and had appropriated them for their own 
purposes, a suit by the landlords to recover 
the value of their share of the crops could be 
treated only as a suit for rent. But he urges 
that the matter is different when the defend¬ 
ants fail to raise the crops. We are unable 
to accept the suggested distinction as well 
founded on principle. The position of the 
landlord is precisely the same whether the 

failure of the tenants to deliver the crops is 

(10) (1803) 1 Campbell 460. 

(11) 7 Ind. Cas. 492; 12 0. L. J. 612. 

(12) 19 L. J. Q. B. 295; 14 Jur. 573. 

(13) 2H. andN. 446; 115 R. E. 631; 20 L. J. Ex, 

354; 5 W. R. 831. 
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due to the fact that they have misappropriat¬ 
ed the crops themselves or have failed by 
reason of want of diligence to raise them at 
all. In either event, the landlords are en- 
titled to be indemnified and the money which 
they recover from the tenants represents the 
compensation paid by the tenants to them on 
account of the use and occupation of the land 
held; that is, it is rent. It is not necessary 
for us to hold that whenever the tenant fails 
to raise the crops contrary to the terms of 
his contract, the sole remedy of the landlord 
is to recover the value of the crops. The land¬ 
lord may, sometimes, have an additional re¬ 
medy. For instance, if by reason of the failure 
of the tenant to cultivate the land, the land 
itself is deteriorated in value, or if it relapses 
into jungle, the landlord may well he entitled 
to claim damages and such damages may, in 
the contingency mentioned, very well repre¬ 
sent the cost of reclamation. The answer to 
the question, therefore, whether the suit is 
one for damages or for rent must depend upon 
the nature of the claim put forward. If what 
the plaintiffs claim, is the money value of the 
crops to be delivered by the tenants to the 
landlords on account of use and occupation of 
the land held by them, its true nature, in 
our opinion, is rent. This view is in accord 
with that taken by this Court in the case of 
Panchu Okakar v. Nogendra Nath Pal 
(14), in which it was ruled that the money 
value of services not performed by the tenant 
IS in the nature of rent and a claim in respect 
thereof can be enforced only in the ordinary 
^vil Courts. The learned Vakil for the plaint- 

upon the case 
of Vira Pillai v. Bangasami Pillai (lo) 

Thatciwe, however, is of no assistance to 

him. There the defendant had ceased to be 

a tenant and the suit brought against him 

was for damages for use and occupation of the 

land held by him as a trespasser. A suit 

of that description is obviously cognizable 

in a Court of Small Causes and a similar 

principle appears to have been accepted in 

Bhoohun Mohun v. Chander Nath (16) 

In the case before us, as we have 

already explained, the tenancy has not 

yet been terminated. The defendants are 

still tenants in occupation and consequently 

the sum claimed by the plaintiffs, if recover^ 

(14) 8 Ind. Cas. 90: 12 C. r, j 400 
(16) 22 M. 149. •Ai.J.430. 

(18) 17 W. R. 69. 


able at all, is recoverable only as rent and 
not as damages for use and occupation. 

The answer, therefore, which we give to 
the reference is that the view taken by the 
Small Cause Court Judge is correct and the 
plaint has been rightly returned for presenta¬ 
tion to the proper Court. 

Order accordingly. 


PUJ^JAB CHIEF COURT. 

Second Civil Appeal No. 229 op 1910. 

June 28. 1911. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Chevis. 

MUHAMMAD BADAR KHAN and othiks 

—Plaintiffs—Appellants 

versus 

CHIRAGH SHAH— Dependant— 

Respondent, 

Landlord and tenant —Sanjidnr, 2>osi7ioa of ^Denial 
of oioner s right by siinjidar— Repudiation—Acquies^ 
cence by landlord—Suit by landlord for ejectment 05 
trespasser —Sanjidar from repudiation—' 

Liability to eviction—Grant oj munti rights by Govern* 
ment—EJfect on landlord's suit, 

sanjidar is a person who performs certain 
services in connection with tafeyas and in considera¬ 
tion thereof is given certain land to hold as a 
tenant under the owners. 

Although a tenant cannot, by any unilateral act 
on his part, dotormino a tenancy that subsists, 
between him and his landlord, yet if the landlord 
acquiesces in the tenant’s repudiation of that rela¬ 
tionship, the landlord is ontitled to evict the former 
tenant as a more trespasser and to apply to the 
Civil Court for his eviction as such. 

Dasseo v. Krishna Chiindcr, C 0. 06; 6 
C. h. K. 376; Ishun Chutidcr v. Shamachurn Duff, 10 

Khushal Singh v, Arjan Sino^, 

Tuhi Ram V, Jhandu, IBQ B. 1888, 

relied upon. 

It is not open to the Court to hold that a con¬ 
tractual relationship which is disowned by both 
parties, still subsists as between thorn, at nil events, 
SO lar (\s tiioso parties coucoriioil* 

A saiijtdar under the plaintiffs was granted certain 
«iua/i rights by Uovornmout. In a suit in 1907, 

the sau^idnr bled a written statomout, in whioU ho 
repudiated the relationship of landlord and tenant 

w no 1 plaintiffs nllogod to subsist between them and 
um, and asserted that ho himself was the full 
proprietor of tho property hold by him. The 
^ ^accepted this repudiation of tho relationship 

w *"''*“*'troapassor. Tho 
thnfn.f ^*^0 position adopted by him in 

present suit admitted 

not liaL fo' 

to ejeot 

nirtinf.-ff ... of notion acorued to tho 

plaintiff upon the ilonial by dofoudant of their 

owners and his belated ropeutanoo oould 
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not put an end to the right which accrued to the 
plaintiffs on that cause of action. 

(2) That the fact that the defendant was granted 
muaj? rights by Government did not debar the 
plaintiffs from suing for his eviction, because they 
were in no way concerned with what occurred bet¬ 
ween Government and the defendant. 

Second appeal from the order of the Divi¬ 
sional Judge, Jullundur Division, dated the 
9bh August 1909, confirming that of the Sub- 
Judge, 2nd class, Jullundur, dated the 16th 
March 1909, dismissing plaintiffs’ claim. 

The Hon hie Mr, MuhaTnmad Shaft, for the 
Appellant. 

Mr. Lakhshmi Narain, for the Respondeat. 

JUDGMENT.—The facts of the case 
are stated succinctly in the judgment of the 
learned Divisional Judge and more fully in 
that of the Sub-Judge. Plaintiffs are admit- 
tedly the owners of the property in suit, 
which comprises 2 takyas and a certain area 
of land of which part is culturable and part 
nsed for purposes of a grave-yard. The 
defendant, Chiragh Shah, is the son of 
one Ohanan Shah and it is admitted that 
the latter was a sanjidar and held the pro- 
perty as such under the plaintiffs. Ohanan 
Shah died in 1906 and there is some dis¬ 
pute as to whether Ohiragh Shah succeeded 
his father as sanjidar. Mr. Shafi was not 
prepared to admit that Ohiragh Shah was 
ever recognised as sanjfdar by plaintiffs, but 
in view of the statements made by the lat¬ 
ter in the p amt, which they filed in their 
suit against Bava Ram Das and others (in- 
eluding defendant) in 1907, we have no 
hesitation in holding that plaintiffs recognised 
Ohiragh Shah as sinjidar on the death of 
hi8 father and that they regarded him as 

suit in 

iyU7. It has not been clearly explained to 
us what the position of sanjidar exactly is, but 
froin what we can gather from the materials 
on the record and the statements of Counsel 
before as, he is a person who performs cer¬ 
tain services in connection with the takyas 
and in consideration therefor is given certain 
land to hold as a tenant under the owners. 

It is clear that up to the date of the suit 
in 1907 the defendant was regarded by the 
plaintiffs as their tenant and as holding the 
land^ in suit upon the terms of rendering 
service as a sanjidar. But in that suit 
defendant filed a written statement in which 
he repudiated the relationship of landlord and 
tenant which plaintiffs alleged to subsist 


between them and him, and asserted that 
he himself was the full proprietor of the 
said property. Plaintiffs were naturally in¬ 
censed at the attitude thus taken up by 
defendant and decided to accept the latter’s 
repudiation of the relationship theretofore 
subsisting between him and them and to 
treat him as a mere trespasser. They have 
accordingly brought this suit upon that basis 
and they now ask the Court to evict de¬ 
fendant on the ground that he is a trespas¬ 
ser. Defendant has thought fib in this case 
to give up the position which he adopted 
in the former suit, and he now admits plaint¬ 
iffs* proprietary rights and claims to be a 
sanjidar only, though not liable to ejectment, 
as he has acquired occupancy rights in the 
land. 

Mr. Shafi contends that the defendant’s 
denial in 1907 of plaintiffs’ rights as owners 
gave the latter the right to determine the 
relationship of landlord and tenant and that 
when once the plaintiffs had accepted de¬ 
fendant’s repudiation of that relationship, 
the parties no longer occupied the position 
of landlord and tenant, plaintiffs thereafter 
being at liberty to treat the defendant as 
a mere trespasser, and to sue for his evic¬ 
tion in the Civil Courts. The learned 
Oouosel further argued that the mere fact 
that in this suit defendant had thought it ad¬ 
visable to repent of the position which he 
defiantly adopted in the former suit could 
not affect plaintiffs* rights to claim his evic¬ 
tion as a trespasser. After careful consider¬ 
ation of the arguments of Mr. Shafi for the 
plaintiffs and of Mr. Lakhshmi Narain for 
the defendant, we are of opinion that there is 
force in the former’s contention. It is true 
that a tenant cannot, by any unilateral act 
on his part, determine a tenancy that sub¬ 
sists betweeu him and his landlord, but if 
the landlord acquiesces in the tenants’ re¬ 
pudiation of that relationship he is, we think, 
entitled to treat the former tenant as 
a mere trespasser and to apply to the 
Civil Court for his eviction as such. 
Sutyahhama Dassee v. Kreshna OKandra (1) ; 
Ishan Ohander v. Shamacharan Dutt (2) ; 
Khushal Sivgh v, Ar}an Singh (3); Tulsi Ram 
V. Jhandu (-i). In such a case both parties 

(1) 6 C. 55; 6 0, L. R. 375. 

(2) 10 0. 41; 12 C. L. R. 414. 

(3) 41 P. R. 1894. 

( 4 ) 186 F. It. 1888. 
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are afc one in treating the former relationship 
as no longer in existence and it cannot be 
open to the Court to hold that a contractual 
relationship which is disowned by both par¬ 
ties, still subsists between them, at all 
events, so far as those parties themselves 
were concerned. Upon this view of the case, 
it is clear that plaintiffs, who were the 
admitted owners of the property must sac- 
ceed in the present suit as defendant is a 
mere trespasser with no rights. We cannot 
agree with the Divisional Judge that be¬ 
cause the defendant, as a sanjidar was grant¬ 
ed certain muafi rights by Government, 
plaintiffs are thereby debarred from suing 
for his eviction. Plaintiffs are in no way 
concerned with what has occurred between 
Government and defendant, and so far as 
affects them, the fact that defendant may 
hereafter be unable to perform duties in 
respect of which Government recognised him 
as a muofidar, is entirely irrelevant. 

Nor, again, can the fact that defendant 
has now seen the error of his ways and is 
anzions to resile from the position taken' 
up by him in 1£07 deprive plaintiffs of their 
rights to ask for his eviction. Their cause 
of action accrued upon the denial by de¬ 
fendant of their title as owner and his sub- 
8eq,uent belated repentance cannot determine 
the right which accrued to them upon that 
cause of action. The case might, perhaps, 
have been different if defendant had by a 
hona fide mistake been inadvertently led 
to dispute plaintiff’s title. But in 1907 
when he boldly asserted himself to be the 
owner of the property, he was fully aware 
of the falsity of his assertion, and he had 
no possible justification for taking np the 
position he did. We accordingly hold that 
plaintiffs are entitled to treat defendant as a 
mere trespasser and to pray for his evic 
tion as such. We, therefore, accept the ap¬ 
peal and grant plaintiffs the decree prayed 
for with costs throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 58 of 1910. 

November 8, 1911, 

Preaent: —Mr. Justice Karamat Husain and 

Mr. Justice Cbamier. 

Lala GANPAT RAI— Dependant— 

Appellant 

versus 

MUNNI LAL AND ANOTHER — PLAINTIFFS— 

Respondents. 

Hindu Lato^ Joint family—Joint family business-^ 
Hatiager's power to contract debt — Presumption as to 
the debt being for benefit of family •^Burden of proof 
—Family necessity. 

There is no presumption that a debt contracted 
by the Manager of a hrm or family is contracted for 
the benefit of the firm or family, and a plaintiff 
who seeks to bind the other members of the joint 
family will have to prove that it was a debt con¬ 
tracted for their benefit, or with their consent, or 
that there was an urgent family necessity therefor. 

Soiru Padmonabh Rangappa v. Narain Rao bin 
Vithal Rao, 18 B. 520; Sunkar Pershad v. Ooury 
Pershad, 5 C. 321; Nagendra Chandra Dey v. Amar 
Chandra Kundu, 7 0. \V. N. 725; Krishna Ramaya 
Naik V. Vasudev Venkatesh Pai, 21 B. 808 at p. 816, 
followed. 

Sheo Prashad v. Sahib Lai, 20 C. 453, distingniahod. 

First appeal from the decision of the 
Additional Judge of Agra, dated 24th Novem¬ 
ber 1909. 

The Hon’ble Mr. Moti Lai Nehru, Messrs. 
^[ohan Lai Sandal and K, Dar, for the 
Appellant. 

The Hon’ble Mr. Sunder Lai, and Dr. Satieh 
Chandra Banerji, for the Respondents. 

JUDGMENT,—The following pedigree 
will show the relation of some of the parties 
to this case:— 

Gordran das. 

I 

r - 


Bam Prasad, 

I 

I_ 


r 


Khairati Lai, 

^ I 

Keshah Deo, 

I 

Kashi Nath. 
1 


Raghunath Das. Manohar Lai. 

The plaintiffs Munni Lai and Ohhedi Lai 
instituted this suit against Ram Prasad, 
Raghunath Das, Manohar Lai, 

Kashi Nath, Ganpat Rai and 
on the following allegations: 


Keshab Deo, 
Pnraa Chaod 
Ram Prasad, 
was the proprietor and 
styled Gordhan l)as*Ram 
In order to carry on the 
business of the said firm he borrowed from 
the plaintiffs Rs. 16,000 by hypothecating 
the family property known the Pataria 


defendant No. 1, 
Manager of firm 
Prasad at Agra. 
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Mabal in the city of Agra under a registered 
bond dated the 25th of January 1903. Out 
of the amount of principal and interest due 
on the mortgage, Rs. 13,170 were paid by 
Babu Puran Ohand defendant No. 6, on the 
4bh of September 1906. The balance 
amounting to Rs. 6,585 has not been paid 
by the defendants. Keshab Deo, after the 
execution of the mortgage-bond dated the 
25th of January 1903, in order to defraud the 
plaintiff and other creditors, sold a portion 
of the hypothecated property to Ganpat Rai 
by a deed dated the l4th of July 1905 
alleging himself to be the adopted son of 
Klhairati Ijal, Keshab Deo and his re- 
presentative-ininterest Ganpat Rai are 
bound to pay the balance due on the mort¬ 
gage-bond inasmuch as the property of the 
family was mortgaged for the payment of 
debts contracted in the ordinary course of 
the business of the firm and for the benefit 
of Keshab ^ Deo and his representative 
Ganpat Rai, The plaintiffs on the above 
allegations prayed for the recovery of the 
balance by sale of the property hypothecated. 
The pleas put forward by Ganpat Rai were 
to the effect that Keshab Deo was the 
adopted son of Khairati Lai; that the mort¬ 
gage-deed dated the 25bh of January 1903 was 
a fraudulent transaction; that no consideration 
passed for it; that the debts for the payment 
of which the mortgage-deed was executed 
were not contracted for any legal necessity nor 
were they of such a nature as to be binding on 
Keshab Deo or his representative, that Ram 
Prasad at the time of the execution of the 
mortgage-deed was not the Manager of the 
firm, and that he had no authority to 
transfer the joint family property nor did he 
in that capacity execute the mortgage-deed 
in question. The Court below framed the 
following issues:—(1) whether Ram Prasad 
was the Manager and working agent of the 
firm Gordhan Das-Ram Parsad and whether 
he in the same capacity executed the mort¬ 
gage-deed, dated the 25th of January 1903, 
and whether the said deed was executed for 
consideration; (2) whether Keshab Deo is 
an adopted son of Khairati Lai and how far he 
and his representative Ganpat Rai are bound 

by the mortgage-deed in suit; (3) whether 

the plaintiffs are entitled to the interest 
claimed. Is there any mistake in the 
calculation of the amount? (4) whether two- 
thirds of the house purchased by defendant 


No. 6 are not liable for the plaintiffs* claim > 
(5) to what reliefs are the plaintiffs entitled. 
The Court found as a fact that Ram 
Prasad was the Manager and working agent 
of the firm Gordhan Das-Ram Prasad; that 
he executed the mortgage-deed in his capacity 
of a managing member of the firm; that 
the deed was executed for consideration; that 
Keshab Deo was the adopted son of Khairati 
Lai; that there was no sufficient evidence of 
the fact that the debts for the payment of 
which the mortgage deed was executed were 
gambling debts, and that Ganpat Rai, the 
representative of Keshab Deo, was bound 
by the mortgage in suit. On these findings 
the Court below decreed the plaintiffs’ suit, 
Lala Ganpat Rai, the vendee under the deed of 
14th July 1905, has appealed and the plaintiffs 
have filed objections. The substance of the 
pleas taken in the memorandum of appeal is 
that the mortgage-deed was executed without 
consideration; that it was a fraudulent transac¬ 
tion; that Ram Prasad was not competent to 
borrow the money; that he was not the 
Manager of the firm at the time of the exe¬ 
cution of the mortgage-deed; that the mort¬ 
gage-deed was not executed for the benefit 
of the firm or for legal necessity or for the 
benefit of Keshab Deo or with his consent, 
and that the share of Keshab Deo now iu 
the possession of the appellant as a bonct 
fide purchaser was not liable for the pay¬ 
ment of the debt contracted by Ram Prasad. 
The substance of the objections taken by 
the plaintiffs is that the adoption of Keshab 
Deo is not proved nor is it proved that 
Khairati Lai authorized his wife to adopt 
a sou. For the reasons stated by the learned 
Additional Judge in his judgment, we agree 
with him that Ram Prasad was the Manager 
of the firm styled Gordhan Das-Ram Prasad; 
that the mortgage-deed dated the 25th of 
January 1903 is not a fraudulent transaction, 
and that it was executed for consideration. The 
only points which remain for determination 
are the following: Is Keshab Deo the adopted 
son of Khairati Lai? Are the debts for the 
payment of which the family property in 
question was mortgaged gambling debts? Is 
the share of Keshab Deo which was purchas¬ 
ed by the appellant Ganpat Rai liable for 
the payment of the mortgage-debt? The 
finding of the Court below on the question 
of adoption is that Keshab Deo is the adopted 
son of Khairati Lai. The niost importi^at 
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piece of documentary evidence on that point 
is a copy of the arbitration agreement dated 
the 10^h of July 1903 paper No. 46 (c) 

which is to be found in the paper book of 
First Appeal No. 302 of 1905. The opening 
words of that agreement are as follows:—“ We, 
Ram Prasad, son of Gordhan Das, the first 
party and Keshab Deo, adopted son of Khairati 
Lai, the second party, caste Bania Agarwal, 
residents of Belanganj, Agra, declare as 
follows:— A reference to this agreement 
is to be found in the judgment of the High 
Court dated the 18th of February 1908 in 
First Appeal No. 35 of 1906.’ The learned 
Judge of this Court in that judgment says 
The suit was instituted ou the 2nd of May 
1904. Before its institution differences 
appear to have arisen between the members 
of the family as regards their interests in 


the ancestral property of Gordhan Das for 
we find that on the 10th of July 1903 Ram 
Prasad the head of the family and Keshab 
Deo, who claims here to be the adopted son 
of Khairati Lai, agreed to refer to arbitration 
all matters in difference relating to the move- 
able and immoveable property of the family. 
Id that document Keshab Deo is described 
as the adopted son of Khairati Lai and in it 


is a recital that the parties to the agreement 
dealt in merchandise and hundis, in a shop 
called Lalji Mal-Gordhan Das at Kumer in 
the Bharatpur State, and another shop at 
Bharatpur Khas and another at Belanganj 
in Agra, and that they were equal partners 
in these shops.” Keshab Deo in his state- 
ment dated the 26th of February 1909 in 
respect of the arbitration agreement already 
referred to says as follows:^‘l bad a dispute 
with Ram Prasad. Then wo executed an 
agreement for arbitration. I do not know 
where that agreement is. The witness looked 
at the copy of agreement filed with the 
record of the said case paper No. 46 (c) and 
fltated:™An agreement was executed but I 
do not reraeniber no«r the terms thereof. 
Shankar Lai, Ohhote Lai and Khnh Chand 
were the arbitrators. Two agreements for 
arbitration were executed but only one was 
registered. The agreement which was re. 

gis ered was executed before the suit was 

instituted The other was filed in the suit. 
This statement of Keshab Deo is, in our 

the recital m the agreement that he was the 
adopted eon of Khairati Lai at a time when 


[1»18 

there was no collusion between the parties 
is, in our opinion, a very strong piece of evi¬ 
dence in favour of the adoption of Keshab 
Deo by Khairati Lai. The mere fact that 
the mortgage-deed which is the basis of the 
suit, is of a prior date is, in our opinion, no 
sufficient reason for disregarding the recital 
in the above-mentioned document. In addi¬ 
tion to that piece of evidence we have the 
entries in the accounts for Sambat 1947 to 
be found on pages 16 and 23 R. of the 
paper book in F. A. No. 35 of 1906. The 
entry on page 16 is as follows:—Debited 
io the account relating to Tika (marking of 
forehead) ceremony of Chiranjin Keshab Deo. 
The entry on page 23 is in the following 
terms: A detail of the expenses relating to 
Tika (ceremony) and adoption is given at 
page 102 of the cash book under date Magsar 
Badi 5th. The statement of Badri Prasad, 
a witness for Ganpat Rai, dated 23rd March 
1909, proves, that the accounts from which 
the above entries have been extracted belong 
to the shop at Kamehar. He says: My 

father who is dead was a Muni^ of Gordhan 
Das. He worked at the Kamehar shop. He 
used to make entries in the account books. 
I can recognize his handwriting:*’ The 
witness having seen the writing in Bindi on 
page 102 of the cash book marked red for 
Sambat 1946 to 1943 relating to the shop 
at Kamehar stated:—“This is in my father’s 
handwriting. My father was a Afunt6& for 
12 years.” That being the documentary 
evidence of the adoption of Keshab Deo the 
oral evidence of Ohhote Lai and Kanhaiya Lai 
which has been believed by the learned Ad¬ 
ditional Judge is, in our opinion, reliable re¬ 
garding the adoption of Keshab Deo as the 
son of Khairati Lai. Taking into consideration 
the facts that Ganpat Rai is an outsider to the 
family that the adoption took place about 
the year 1889 and that for a party in the 
position of Ganpat Rai it is difficult to 
produce any direct evidence relating to 
the adoption of Keshab Deo by Khairati 
Lai especially when we find that Keshab 
Deo in the case before us is siding with 
Ram Prasad we find that Keshab Deo’a 
adoption is proved. Besides, the treatment 
by the member of the family of Gordhan 
Das extending over 20 years raises a strong 
presuraptiou in favour of the adoption of 
Keshab Deo as the son of Khairati Lai. 
For the above reasons, we agree with the 
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learned Judge of the Court below that Keshab 
Deo is the adopted son of Khairati Lai. 

The next question is as to the nature of the 
debt for the payment of which the family pro¬ 
perty in dispute was hypothecated. After a 
careful consideration of the evidence on the 
record we have come to the conclusion that 
the bulk of the debts for which the mortgage 
was made were gambling debts. The transac¬ 
tions were similar to what Is called ‘‘betting 
on difference in England, i, e,, betting on the 
price of a certain commodity or stock on a given 
date. The entries on pages 13 and 23 of the 
respondents’ hook leave no doubt in our mind 
that they relate to hadni or gambling transac¬ 
tions. The entry on page 13 has been 
translated as follows:—Magh Badi 13th on 
account of loss in buying and selling Bengal 

cotton Rs. 7,824-11*0, Chait Badi 12th on 
account of loss in buying and selling ginned 
Bharaunch cotton Rs. 4,651*3-0. An expert 
who was produced on behalf of the respond¬ 
ents read the original of the 2ad entry as 
follows; Chait Badi haras rui jin Bharaunch 
he differes /ci. The last word differs is 
undoubtedly a corruption of the word 
difference: In substance, it means that on 
account of the difference in the price of 
the ginned Bharaunch cotton (so much will 
be paid), Jeth Sudi 6th on account of loss 
in the transactions of purchase and sale re¬ 
lating to the month of April. The original 
of this has been deciphered by the above- 
mentioned expert as follows;—Jeth Badi 
Ohhathrui Jehun April mahin a he difers hi^ 
that on account of the difference in the price 
of cotton and wheat in the month of April. 
The entry on page 23 is to the same effect 
except that the words leni hechni are to be 
found in the entries of Magh Badi 13th and 
Chait Badi 12th. The entries on pages 13 
and 23 relate to the same transactions. The 
learned Additional Judge is, however, of 
opinion that there is no sufS.cient evidence 
that the debt was a gambling debt. He re¬ 
marks as follows: “The next objection is 
that these debts were gambling debts similar 
to those which I believe are called 
differences in England, that is, gambling or 
betting on the price of a certain commodity 
or stock on a given day. To my mind, there 
is no sufficient evidence of this. It is 
said that the testimony of Goddar Mai and 
the condition of the firm’s books and also 
of the books of the Bombay firm Xhatri 


Das-Lachhman Narain to whom the debts 
are alleged to have been due show this. I 
may remark, however, that if this point was 
intended to be seriously pressed it seems 
curious that no question was addressed in 
cross-examination to Manni Ram the firm’s 
Munieb who was examined on commission 
about the matter.” A reference to the record 
very clearly shows that interrogatories deal¬ 
ing with the nature of the debts were sent 
to Bombay at rather a later date and the 
case was taken up by the Court below for 
argument before the answers to those 
interrogatories came back. The learned Vakil 
for the defendant finding that it was for the 
plaintiffs to prove that the nature of the debt 
was such that it was binding upon Keshab 
Deo and his representatives and also finding 
that the evidence adduced on behalf of the 
plaintiffs fell short of proving that thought it 
was unnecessary to apply for an adjournment 
in order to got answers to those interro¬ 
gatories. We find also that when one of the 
plaintiffs Munni Lai was examined several 
questions were asked in cross-examination by 
the Pleader for Ganpat Rai in respect of the 
so called hadni transactions. Manni Lai in 
his cross-examination says: 1 lent the money 
to Ram Prasad alone and had the house 
hypothecated by him. During the life-time 
of Gordhan Das this firm dealt as commission 
agents for the sale of cotton grain hundis 
and parchas and made time bargains. I do 
not know when Gordhan Das died.” Further 
on he states: There is an agreement as 
regards silver: The rate is Rs. 63. Profits 
and losses are taken into account on the due 
date. Ram Prasad used not to enter into 
hadni contracts. His Oumashta used to do 
so. I do not know if these losses were 
sustained on account of hadni (time 
bargains)”. This statement very distinctly 
shows that the Pleader for Ganpat Rai 
did ask questions relating to hadni transac¬ 
tions. We, therefore, disagreeing with the 
learned Judge of the Court below hold that 
the debts for the payment of which the 
mortgage-deed of 25th January 1903, was 
executed by Ram Prasad were gambling 
debts. That being so, they cannot be re¬ 
garded as the debts contracted by Ram 
Prasad in his capacity of a Manager of the 
firm in the course of the ordinary business 
of the firm, and if the statement of Munni 
Lai that he lent the money to Ram Prasad 
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alone be taken into account it becomes 
evident that Ram Prasad was not raising 
funds for the ordinary business of the firm. 
There is no evidence to show that there was 
any argent necessity for raising that money 
by the mortgage of the family property, 
nor is there any evidence that Keshab Deo 
was in any way benefited by that loan or 
that it was* raised with bis consent. In 
these circumstances, it is necessary to see 
what is the law applicable to the facts of 
the case. In Sotru Padmanahh Rangappa v. 
Narayan Rao bin Vithal Bao (1) it is laid down 
that there is no presumption that a loan con¬ 
tracted by a Manager of a joint Hindu family 
has been contracted for the family purpose. 
In Sunkur Fershad v. Qoury Pershad (2) it is 
laid down: The condition of a Hindu 

family is prima facie joint and, therefore, pro¬ 
perty held by the managing member of a 
Hindu family is prima facie joint; but as 
there is nothing to prevent an individual 
managing member from contracting debts 
on bis own account there is no presumption 
that a debt contracted by him is joint.” In 
Nagendra Ohandra Bey v. Amar Chandra Kundu 

(3) it was held that in order to make the 
brother of the Manager liable it was necessary 
to find (l) whether the trading business 
was a joint family business, (2) whether 
the note given was for the purposes of 
the trading business of the family and 
(3) whether the amount covered by the 
note was appropriated to the purposes of 
such trading business. In Krishna Bamaya 
Naik v. Vasudev Venkatesh Pai (4) it is laid 
down that there is no presumption that money 
borrowed by a Manager was borrowed for 
family purposes. The above cases are 
authority for the proposition that there is no 
presumption that a debt contracted by the 
Manager of the firm or family is contracted 
for the benefit of the firm or family and 
the plaintiff who seeks to bind the other 
members of the joint family will have to 
prove that it was a debt contracted for their 
benefit or with their consent or that there 
was^ an urgent family necessity therefor. 
During the course of his argument the 
learned Advocate for the respondents relied 

(1) 18 B. 520. 

2) 5 C. 321. 

3) 7 0. W. N. 725. 

( 4 ) 21 B, 808 at p. 816, 


on Sheo Pershad Singh v. Sahib Lai (5). But 
that case does not touch the points which 
we have to determine. In that case the 
debt was incurred in the ordinary coarse 
of business and a decree was passed in eze» 
cution of which the family property in dispute 
in that case was sold and the plaintiffs as 
members of a joint Hindu family sued for a 
declaration that their shares were not liable. 
The Calcutta High Court, with reference to 
the facts of the case, came to the conclusion 
that the plaintiffs were not entitled to the 
declaration they sought. As, in the case 
before us, the plaintiffs have failed to prove 
that there was any real necessity for the loan 
or that the loan in question was taken with 
the consent of Keshab Deo or that he in any 
way was benefited thereby and as there is 
evidence that the debts for the payment of 
which the family property was mortg'^ged 
were gambling debts we are of opinion 
that the share of Keshab Dao which was sold 
to Ganpat Rai is not liable for the payment 
of those debts. 

The result is that we allow the appeal 
and set aside the decree of the Court below 
in respect of the property which was sold 
by Keshab Deo to Ganpat Rai. The ob¬ 
jections taken by the respondents are also 
dismissed with costs. The appellant will 
have his costs including in this Court fees on 
the higher scale. 

Appeal allowed. 

(5) 20 0. 453. 


ALLAHABAD HIGH OODRT. 

Sbooxd Civil Appeal No. 246 of 1911. 

November 10, 1911. 

Present :—Mr. Justice Kararaat Hasaia and 

Mr. Justice Oharaier, 

BALA PROSHAD— Plaintifp— Appellant ] 

versus 

PARTAB SINGH —Defendant- 

Respondent. 

Lhnitntion-^Mort'jage suit-^Sons oj mortgagor not 

^mpleadodioithin limitation ^Dismissal of suit 

against tho mortgagor. 

In a suit upon a inortgago tho sons of the morfc- 

pgor wore net inado parties to tho anit within HmU 
tanou: 

Held, that tho auib could not be dismissed against 

tho mortgagor because his sons had not been 
xmploaded m time. 
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Second appeal from the decision of the 
Additional Judge of Aligarh, dated the 23rd 
day of December 1910. 

Mr. Qulzari Laly for the Appellant. 

JUDO-MEITT.—This was a suit for sale 
upon a mortgage bond. The Court of first 
instance found that the defendant's sons 
should have been impleaded, and that as they 
were not impleaded within time, the suit 
must be dismissed. There was an appeal to 
the lower Appellate Court which agreed 
with the first Court in dismissing the suit. 
The plaintiff comes here in second appeal. 
In our opinion the Courts below were wrong 
in the view they took. The sons of the defend¬ 
ant should have been made parties at the 
instanoe of the Court and then the suit 
should have been tried against them as well 
as against their father. Even if the Courts 
below had come to the conclusion that the 
suit against the sons was barred by time, 
they could probably have given some sort of 
decree against the mortgagor alone if the 
claim against him was not barred by time. 
We, therefore, set aside the decrees of the 
Courts below and remand the case to the 
Court of first instance through the lower 
Appellate Court for re-admission and disposal 
according to law in the light of the obser¬ 
vations we have made. Costs will abide the 
event. 

Oase remanded* 


MADRAS HIGH COURT. 

Second Civil Appeal No. 726 of 1910. 

November 7, 1911. 

Present ',—Sir Ralph Benson, Judge, and Mr. 

Justice Sundara Aiyar, 
SBNGODA GOUNDEN— Appellant 

versus 

VARADAPPAN alias RASA GOUNDAN 

AND OTHERS-RESPONDENTS. 

Patta for trees given to one person and that for 
land to another person—Cancellation of patta for 
treeSy effect of—Right of land pattadar to trees. 

Plaintiff held the patta for trees standing on suit 
land for over 20 years and defendants had the 
patta for the land. Government having cancelled 
the trees patta two years before date of suit, 
defendants interfered with the enjoyment of the 
trees by the plaintiff. In a suit by plaintiff for 
recovery of the trees; 

Held, (1) that iu the absence of evidence as to 
resumption by Government and grant of trees to 
defendants, the effect of cancellation of the trees 


patta was not to vest the ownership ot tho trees 
in the defendants. 

(2) That plaintiff was entitled to rely on his 
possession for a preferential claim as against tho 
defendants. 

Narayana Row v. Dharma Char, 26 M. 514 and 
8nharaya Ohetti v. Aiyaswami Aiyar, 33 M. 86; 5 M. 
L. T. 80; 1 Ind. Cas. 749, referred to. 

A pattadar for trees has an interest, during the 
continuance of the patta, in the trees itself and in 
all that is necessary for the growth of the trees, 
including the soil in which they grow. 

Reference under section 39 of the Madras Forest 
Act, 12 M. 203 and Thievu Pandithan v. Secretary of 
State for India, 21 M. 433, referred to. 

Second appeal against the decree of the 
District Court of Salem, in A. S. No. 
188 of 1909, presented against the decree of 
the District Munsif of Namakal, in Original 
Suit No. 1192 of 1908. 

Mr. T, B, Vencatarama Sastri, for the Ap¬ 
pellant. 

Mr. V. Visavanatha Sastri, for the Re¬ 
spondents. 

JUDGMENT.—In this case the plaintiff 
(appellant) held a patta for certain trees on 
land in certain survey fields and the defend¬ 
ants (respondents) held the patta for the 
land. The plaintiff had possession of the 
trees for more than 20 years prior to 1903. 
In that year the Revenue authorities cancelled 
the patta which they had given to the plaint¬ 
iff, The defendants then interfered with 
the plaintiff’s enjoyment of trees and de¬ 
prived him of their possession. The plaintiff, 
therefore, brought this suit to recover posses¬ 
sion of the trees and for mesne profits. 

The District Munsif gave him a decree but 
the District Judge reversed it on appeal and 
dismissed the suit. We think the decree of 
the District Munsif is right. 

The successive standing orders of the Board 
of Revenue, Madras, in regard to tree patta$ 
are found at pages 5, 6 and 7 of Maclean’s Edi¬ 
tion of 1878, and at pages 36 and 40 of the 
Government Editions of 1900 and 1907, res¬ 
pectively. 

The respective rights of parties in the posi¬ 
tion of the plaintiff and defendants who', for the 
sake of brevity, are called tree pattadar and 
land pattadars respectively are discussed in the 
cases reported in Beference under section 
39 of Madras Forest Act{X) and Thievu Pandit 
than V. Se^etary of State for India (2). It was 

(1) 12 M. 203. 

C2) 21 M. 433. 
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tl.ero held that the tree pattadar “has an in¬ 
terest duiing the continuance of his patta 
in the tree itself and in all that is necessary 
for the growth of the tree including the soil 
in which it grows.** 

The District Judge held that the plaintiff’s 
interest in the tree ceased to exist as soon as 
the path was cancelled, and that he could 
not rely on his possession, because it was 
not really adverse to the defendants but was 
rather that of a licensee, and when the tree 
patta was cancelled the effect was to ‘ com¬ 
plete the land pa/^adar*« natural and usual pro¬ 
prietary rights in bis land by cancelling the 
limitation which the existence of the tree 
patta imposed on him.** 

We do not think that this view is correct. 
So far as appears in this case, the only effect 
of the cancellation of this tree patta was 
that Government no longer made any demand 
on the pattadars for revenue in respect of 
the tree. It is not shown, or even contended, 
that Government resumed possession of the 
trees, or made any grant of them to the de¬ 
fendants. The District Judge, no doubt, states 
that when both pattas were in existence the 
land pattadar was credited with whatever 
revenue was collected from the tree pattadar 
and that on the cancellation of the tree patta 
the whole revenue was payable by the land 
pattadar. But this cannot be taken to evidence 
a grant of the trees to the land pattadar^ and 
the District Muusif points out that no revis¬ 
ed patta was issued to the latter enhancing 
the revenue payable by him. The Govern¬ 
ment is no party to the suit, and it is unneces¬ 
sary to consider so far, if at all, the position 
of the tree pattadar Quoad the Government is 
affected by the cancellation of the tree patta. 
For all that appears, the rights of the tree 
pattadar may have been and probably were 
in existence before the land patta was 
granted. Even if it is assumed that Govern- 
ment by cancelling the tree patta could and 
did resumo complete ownership of the treas, 
there was no grant of them to the defendants 
and there is no foundation for regarding ihe 
defendants as the owners of the trees. The 
plaintiff was in possession of the trees until 
dispossessed by the defendant some two years 
prior to the suit. The defendants having no 
title as owners were mere trespassers, and the 
plaintiff was entitled to rely on his posses- 
aion in a suit to eject them: harayano How 

KtAmlr DnW— ’ 


V. Dharama Ohar (3) and ^uhharaya Ohetti v. 
Aiyiswami Aiyer (4). 

On this ground we must set aside the decree 
of the District Judge and restore that of the 
District Munsif with costs in this and the 
lower Appellate Court. 

Appeal allowed, 

(3) 26 M. 514. 

U) 32 M. 86; 5 M. L. T. 80; 1 lad. Gas. 749. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1528 op 1909. 

June 26. 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

NANJI KOER— Defendant 1st partt— 

Appellant 

versus 

UMATUL BATUL— Plaintiff- 

Respondent. 

Interpleader suit—Suit h\j tenant to determine who 
is landlord—Whether sutf maintainablc^Civil Proce* 
dure Code (Act V of WOSJJ, s. 88 —Spccijtc Relief 
Act (I of 1877), s. 4!2^Previousrcnt dccree-^Subsequeni 

suit by tenant for declaration that previous plaintiff is 
not tenant's landlord^lios judicata. 

Tho presoat dofoudaub No. 1 sued tho present 
plaiotiff for recovery of rent of tho disputed pro¬ 
perty. The plaintiff resisted tho claim on the 
ground that she held the laml as tenant not under 
the then plaintiff but under the present defendant 
No. 2. Tho Court found that tho present plaintiff 
hold the land under the present defendant No. 1 
and a decree was made in favour of tho latter. The 
plaintiff has now brought this suic for a deolaration 
that sho was tho tenant under defoudaut Wo, 2 and 
not under the defendant No. 1: 

Held, that, as tho suit w'as in tho nature of an inter¬ 
pleader suit, it was not muiiiUiinablo. 

Koylash Chandra v. Qoluk Chundor, 2 0, W. N. 61 
and K. S. Donnerjeo v. Rnj Chundra Dutt, 6 Ind. One.- 
677; 37 0.652; 14 0. W. N. 781: 11 0. L. J. 677, 
followed. 

Held, further, that tho suit was not maiutainahlo 
under seotiou 42 of tho Spectlio Uoliof Aot, os the 
defendant No. 1 was not intorostod to deny that the 
plaintiff was a tenant in respect of tho disputed laud, 
and as tho plaintiff did not ask for nu injuuotion 
Lo restrain defendant No. 1 from oxooutiug the 
dcureo sho obtained. 

Held, uUo, that tho present suit was bai'rod by tho 
rule of res judicata by tho deeroe in tuo previous suit, 
as it was not open to tho piesout plaintiff to seek 

for a deolaration that she is not tho tenant of 
defendant No. 1. 

Appeal from the decree of the Sub-Jadge 

of Mozaffarpur, dated Juue let, 1909, reversing 

that of the Muusif of that place, dated De« 
comber 14th, 1908. 
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Baba Joy Qopal Ohosha^ for the Appellant. 
Moalvi Shamsul Ruia and Baba Tarakesh^ 
war Pal Ohowdhury, for the Respondent. 

JUDGMENT,—This is an appeal on 
behalf of the first defendant in an action 
commenced by the plaintiff-respondent for 
declaration that she was the tenant of the 
dispated land, not under the appellant, bat 
under the second defendant. It appears that 
in 1906 the first defendant sued the plaintiff 
for recovery of rent of the disputed property. 
The plaintiff resisted the claim on the ground 
that she held the land as tenant not under 
the plaintiff but under the second defendant 
in the present litigation. That defence 
failed on the merits, and the Court found 
that the relationship of landlord and tenant 
was proved to have existed between the 
parties to that suit. The result was that a 
decree for rent was made in favour of the 
present first defendant. On the 5th October 
1907, the plaintiff commenced this action 
and she joined as parties defendants, the 
first defendant, the successful plaintiff in the 
previous litigation, and the second defendant 
who was alleged by her to be her landlord. 
There was also a third defendant added to 
the suit, namely, the transferor of the first 
defendant. But we are not concerned with 
the third defendant at all because, so far as 
we can judge, no relief has been claimed as 
against him. The appellant defended the 
suit on the ground that it was not maintain¬ 
able and that the question raised re$ judicata. 
The Court of first instance gave effect co this 
contention and dismissed the suit upon 
appeal; the learned Subordinate Judge has 
reversed that decision. 

The first defendant has now appealed to 
this Court and on her behalf, the decision of 
the Subordinate Judge has been assailed 
substantially on two grounds, namely, first 
that the suit is in its essence an inter-pleader 
suit and is not maintainable, and secondly^ 
that even if it be conceded that the suit as 
framed is maintainable the substantial ques¬ 
tion in controversy between the parties is 
res judicata and cannot be re-investigated in 
the present litigation. In our opinion, these 
contentions are well founded and must 
prevail. 

In support of the first contention, it has 
been argued that the plain object of the 
plaintiff is to have it established that not the 
first defendant but the second defendant is 


her landlord in respect of the disputed land. 
In other words, the plaintiff has instituted 
this suit to have the controversy between these 
two defendants finally determined. The suit, 
therefore, is clearly in the nature of an inter¬ 
pleader suit and consequently not maintain¬ 
able, in view of the decision of this Court in 
the cases of Roylash Ohondia Dutt v. QoJak 
Ghunder Poddar (1) and K, 8. Bonnerjee v. 
JCajchandra Dutt (2) See also Maclean 
on Interpleader, page 24. The learned Pleader 
for the respondent, however, has contended 
that the real objeot of the suit is to obtain a 
declaration that the first defendant is not the 
landlord of the plaintiff, and that consequently 
the suit is one for declaration within the 
meaning of section 42 of the Specific Relief 
Act. We are not prepared to accept this 
contention as well founded. But, even if the 
suit be taken to have been instituted under 
section 42, it is fairly clear that it is open to 
two fatal objections. In the first place, we 
are not satisfied that a suit of this character 
is maintainable under section 42 of the 
Specific Relief Act. That section provides 
that any person entitled to any legal charac¬ 
ter or to 8ny right as to any property, may 
institute a suit against any person denying or 
interested to deny, his title to such character 
or right, and the Court may, in its discretion, 
make therein a declaration that he is so en¬ 
titled and the plaintiff need not in such suit 
ask for any further relief. Now, the legal 
character which the plaintiff claims in the 
present litigation is that of a tenant in 
respect of the disputed land. The first de¬ 
fendant is not interested to deny that she is 
such a tenant. In fact, the case of the de¬ 
fendant is that she is a tenant and has been 
rightly made liable for rent. Consequently, 
if the suit be treated as one under section 42 
it is clearly one not within the scope of the 
provisions of the law. In the second place, 
the suit, even if framed as one for a declara¬ 
tory decree, is barred under the proviso to 
section 42 which lays down that no Court 
shall make any such declaration where the 
plaintiff, being able to seek further relief than 
a mere declaration of title, omits to do so. 
If the contention of the plaintiff is well 
founded she would be entitled to an injunc¬ 
tion to restrain the first defendant from 

Cl) 2 0. W.N.61. 

(2) 6 Ind. Gas. 677; 14 0. W. N. 784; 37 0. 652; II 
0, L. J, 677. 
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executiDg the decree she has obtained. 
Consequently, a suit for a declaratory decreet 
pure and simple, would not be maintainable. 
The learned Vakil for the plaintiff-respond¬ 
ent, however, has farther contended that the 
suit cannot be treated as an interpleader 
suit, because his client does not profess to 
espouse the cause of the first defendant. 
She espouses the cause of the second defend¬ 
ant and is confident that the first defendant 
has improperly obtained a decree for rent 
against her. On this ground be urges that 
the plaint ought not to be treated as a plaint 
in an interpleader suit because the essence 
of a suit of that description is that the plaint¬ 
iff professes to be in the position of a stake¬ 
holder and merely invites the Court to deter¬ 
mine the controversy between the contesting 
defendants. We are of opinion that there 
is no substance in this contention. In order 
to determine the nature of the suit, we must 
examine its true scope and there can be no 
room for controversy that the real object of 
the plaintiff, which is manifest on the face of 
the plaint, is to have it determined as between 
the first and the second defendants that the 
one is not but the other is her landlord. We 
are of opinion that the suit as framed is not 
maintainable. 

The second objection taken by the learned 
Vakil for the appellant is that, even if the 
suit be treated as maintainable, the question 
in controversy is clearly barred by the doct¬ 
rine of res judicata. In support of this objec¬ 
tion reliance has been placed upon the cases 
of Ekahhar v, Bara Bewah (3J; Bara Ohandra 
Bairagi v. Bipin Behary Das (4) and Panchu 
Mandalv. Ohandra Kant Saha (5). It has 
been contended, on the other hand, that the 
question is not m iudicita, because the pre. 
vious suit was one for rent while the present 
litigation has been instituted for the determi- 
nation of the question of title, and, therefore, 
in view of the decision of this Court in the 
cases of iHityanunda Barhar v. Ram Nnrain 
Das C6): Sahadeh Dhali v. Ram Rtidra Haidar 

Noit/i Royy. Ram Ohand 
Atch (8). there is no room for the application 
of the doctrine of re^ judicata. In our opi- 


(3) 8 Ind. Cas. 660j 13 0. L. J. 1; 16 0 W V a 
4) 6 Ind. Cas. Seo/13 0. L. J. 38. 

(6) 12 Ind. Cas. 9; 14 0. L. J. 220. 

(6) 0 0. W. N. 60. 

(7) 10 0. W, N, 820. 

(8) 26 0. 428j 3 C. W. N. 206. 


nion, this argument is obviously fallacious. 
In the suit for rent, the present plaintiff as 
defendant contended that the relationship of 
landlord and tenant had nob existed between 
the parties. She further alleged that she 
held the land as tenant of the present second 
defendant. This defence was investigated 
and overruled on the merits. Upon the 
evidence, the Court came to the conclusion 
that the then defendant was the tenant of 
the disputed land and held under the then 
plaintiff. That was a decision upon a ques¬ 
tion directly and substantially in issue 
between the parties. In fact, that was the 
only question which required determination in 
that case. The adjudication was by a Court of 
competent jurisdiction [^Bidhumuk?a v. Jiten* 
dra (9) j. Under these circumstancss, it is diffi¬ 
cult to appreciate how upou principle it can 
be seriously coutended that this particular 
deoision is not res judicata between the parties 
{_Kasiswar v. Mohendra (10)]. In the present 
suit, the plaintiff does not allege that the 
relationship of landlord and tenant which 
was found to exist between the parties to that 
litigation has terminated sinoe judgment was 
given in that case; consequently, it must be 
assumed that the relationship oontinues. It 
is clearly not open to the plaintiff to seek for 
a declaration that she is not the tenant of 
the first defendant. If she obtains snob a 
declaration, its effect would be praotioally to 
nullify the deoision given in the previous 
litigation. It may be conceded that there 
are expressions in the judgment of this Court 
in the case of Nityanunda Sarkar y. Ram 
Earain Das (6) which may lend some 
apparent support to the contention of the 
respondent. But, as was fully explained by 
this Court in the case of Panchu Mandal 
V. Ohandra Kant Saha (5), the case of Bitya* 
nund Sarkar v. Ram Narain Das (6) must be 
taken to have been decided upon its special 
facts and the learned Judges could not have 
laid down any general proposition of laif 
inconsistent with the principle recognised by 
their Lordships of the Judicial Committee in 
the case of Radha Madhnh Holdar v, MofinhuT 
Mookerii (11). The case of Sahadeb DhaU v. 
Ram Rudra Haidar (7) was of an entirely 
different character, and there is nothing in 
the judgment of this Court in that case 


0. li. J. 627i 4 Iml. C'aa. 442 

(10) 2c C. 136. 

(11) 15 C. 756: 16 I. A. 07. 
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which lends any support to the contention 
of the respondent. Much reliance, how¬ 
ever, was placed upon tlie decision of the 
Full Bench in the ease of Dwarka Nath Roy v. 
Bam Gh'ind Aich (8); there is, in our opinion, 
nothing in any of the judgments delivered 
by the learned Judges in that case which 
tends to support in the slightest degree 
the contention of the respondent. In 
that case, the plaintiff had brought a 
suit for rent against the defendant upon 
the allegation that he was his tenant. The 
defendant denied the tenancy and contended 
that he held the land under another person. 
This defence was successful and the suit for 
rent was dismissed. The plaintiff then sued 
for establishment of his title against the 
third party (the alleged landlord of the 
defendant in the suit for rent). He also 
joined the tenant as defendant and prayed in 
the alternative that a decree for ejectment 
might be made against the tenant or a decree 
for damages for use and occupation under sec¬ 
tion 157 of the Bengal Tenancy Act, The 
Court held that the decision in the suit for 
rent did not operate as r^isjudicata as between 
the plaintiff and the third party set up by 
the defendant. As between the plaintiff and 
the tenant who had been sued for rent un¬ 
successfully, the matter was treated as res^ 
iudicata. But that was on the ground that 
as the tenant had successfully proved that he 
did not^ hold under the plaintiff he was 
liable either to be ejected or to pay damages 
for use and occupation, It is further worthy 
of note that one of the learned Judges pointed 
out that, according to the decision of this 
Court in the case of Qopal Das v. Qopi Nath 
(12), the matter would be res judicata as 
between the parties to the suit for rent. It 
is thus clear upon an examination of the 
judgments in the case of Dwarka Nath Roy v. 
Bam Ohand Aich (8) that the contention of 
the present respondent cannot possibly pre¬ 
vail, On the other hand, the oases of 
Ekabbar Sheikh v. Hara Bewah (3) and Hara 
Ohandra Bairagi v. Bipin Behary (4) conclu¬ 
sively establish that a decision in a suit for 
rent may operate as res judicata. In fact, if 
the contrary view were maintained and we 
found ourselves obliged to accede to the con¬ 
tention of the respondent, every suit for rent 
in which the defence of the tenant defendant 

has been overruled, would be followed by an 

(12) 12 0. L. E. 38. 


action of the present description, namely, for 
a declaration that the tenant did not hold 
under the successful plaintiff but under a 
stranger to the litigation. 

The result, therefore, is that both the con¬ 
tentions of the appellant must prevail. The 
decree of the Sub-Judge is discharged and 
the suit dismissed with costs in all the Courts. 

Appeal allowed. 


CALCUTTA HiaH COURT. 

Civil Rule No. 1944 op 1910. 

June 27, 1911. 

Presentx —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

KAMINI MONI DBBI— Plaintiff— 

Petitioner 

versus 

KHETTRA MOHUN Q ANGULI— 

Defendant—Opposite Partt. 

Legal Fraciitioners Act {XVIll o/1879), ss. 27, 28 
Pleader and Ghent—‘Fee payable hy party to his own 
Pleader— Agreement to pay fee, how to he made— 
Agreement in contravention of s. 27, if oj avail to Plea¬ 
der either as plaintiff or as defendant. 

Section 27 of the Legal Practitioners Act has no 
reference to the fees payable by a party to his own 
Advocate, Pleader or Vakil. That payment is regu¬ 
lated by the agreement between the parties concern¬ 
ed. Section 28 deals with those agreements and lays 
down that they must be in writing signed by the 
client and filed within a specified period in a proper 
Court. That section is not restricted in its appli¬ 
cation to oases where the agreement is for payment 
of fees in excess of the fees prescribed by section 

27. 

Rama v. Kunji, 9 M. 375; Krishnasami v. Kesava, 14 
M. 63; Anantayya v. Padmayya, 16 M. 278; Sandararja^ 
Ayyangar v. Pattanathasami, 17 M. 306; 8uhba Pillai 
V. Ramasami Ayyar, 27 M. 512; Razi-ud-din v. Karim 
BaTcsh, 12 A. 169; Raghunath v. Sriram, 28 A. 764; 
(1906) A. W. N. 235; 3 A. L. J. 679; 1 M. L. T.242 and 
Channulal v. Asharfi Laly 4 A. L. J. 535, dissented 
from. 

If an agreement set up by a Pleader is in contra¬ 
vention of section 28 of the Legal Practitioners Act, 
it is of no avail whether the Pleader seeks to enforce 
the agreement as plaintiff or relies upon it as defend¬ 
ant in answer to a claim by the client. 

Sarat Chandra Boy Chowdhury v. ChanJi Charan 
Mitray 7 0. W. N. 300, explained and distinguished. 

Rule against the decision of the Small 
Cause Court Judge of Hooghly, dated Febru¬ 
ary 2nd, 1910, 

This Rule was heard ex parte on December 
6 th, 1910, by Mr. Justice Mookerjee and Mr. 
Justice Coxe (See 15 C. W^. N. 681, 11 Ind. 
Cas. 382) and was made absolute. It was 
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heard again, because the opposite party had 

not been represented at the original hearing 
for no fault of his learned Vakil. 

Babu I’robodh Ohandra Bai, for the Be- 

titioner. _ - 

Baba Shiba Prosanna Bh'ittacharyya, for 

the Opposite Party. , j 

JUDGMENT.—This Role was heard 

ex parte on the 6fch December last and was 
made absolate. The opposite party, who was 
the first defendant in the snit. subsequently 
applied to us to allow him an opportunity to 
make bis submissions on the matter, and we 
acceded to his request as it transpired that, 
through no fault of his learned Vakil, he had 
not been represented at the original hearing. 
We have now heard the parties at consider¬ 
able length and examined all the arguments 

addressed to us. 

The petitioner sued to recover from the 
first defendant a sum of money which the 
latter had withdrawn from Court where it 
had been deposited by the plaintiff. He 
resisted the claim on the ground that he was 
entitled to retain the sum withdrawn as he 
had a lien upon the money to the extent of 
Rs. 100, for fees due under an agreement for 
professional services rendered. The Court 
below came to the conclusion that the plaint¬ 
iff was not entitled to succeed because fees 
were due from her to the first defendant and 

the latter was consequently entitled to ap¬ 
propriate the sum withdrawn from the Court 
in satisfaction of his dues. 

This decision has been assailed on behalf 
of the plaintiff on the ground that the agree¬ 
ment set up by the defendant is in contraven¬ 
tion of section 28 of the Legal Practitioners 
Act, 1879, and is consequently of no avail 
whether the Pleader seeks to enforce the 
agreement as plaintiff or relies upon it in 
answer to the claim by the client. In 
support of this view, reliance has been placed 
upon the case of 8arat Ohunder Roy Ohowdhry 
V. Ohundra Kant Bay (1). 

On behalf of the first defendant, it has 
been argued that section 28 is restricted in 
it application to cases where the agreement 
is for payment of fees in excess of the fees 
prescribed by section 27. It has been 
pointed out that the first defendant as the 
Pleader for the plaintiff in a proceeding 
under the Probate and Administration Act 

was entitled to receive at least Rs. 170 an 

( 1 ) 26 0 . 806 . “ 


tl91* 


fees, and that consequently an agreement to 
pay Rs. 100 is not within the scope of sec¬ 
tion 23 of the Legal Practitioners Act, 1879, 
In support of this position reliance has been 
placed upon certain observations in the case 
of Sarai Ghindra Ohowdhry v, Ohandra Kani 
Roy (1) as also upon the decisions of the 
Madras High Court in the cases of Rama v. 
Kun^i (2); Krishnasami v. Kesava (3); 
Anantoyya v. Padmayya (4); Sundararaja 
Ayyangar v. Fattanathusamy (5) and Suhha 
Filial V. Rama Sawmi Ayyar (6) and of 
the Allahabad High Court in the cases 
of Razt-ud-din v. Karim Baksh (7); Raghunalh 
V. Sriram (8) and Ohannu Lul v, AshraH Lai 
(9). It may be conceded at once that 
the observations cootaiued in the decisions 
of the Madras and Allahabad High Courts 
upon which reliance has been placed do tend 
ty support the restricted interpretation of 
section 28 suggested on behalf of the first 
defendant. We are not bound, howevefi 
to accept those decisions as authorities bind¬ 
ing upon us, specially in view of the fact that 
in the most recent decision on the snbjeot 
[^Ohannti Lai v. Asharfi hall (9)] the learned 
Judge who followed the cases of i^aet-ud-din 
V. Karim Baksh (7); Raghunath v. Sriram (8); 
adopted the view previously taken with con¬ 
siderable reluctance and stated that if the 
matter were res Integra he would have been 
prepared to take the opposite view, it is, 
therefore, necessary that we should examine 
and construe the provisions of the Legal 
Practitioners Act on the subject. 

Chapter VI of the Legal Practitioners Aofc 
consists of five sections which deals with the 
question of remuneration of Pleaders, Mukh* 
tiars&nd Revenue Agents. The first of these, 
section 27, authorises the High Court and 


AU 


iruu Kjuwi KjoniTonxug ttevenue Authority_ 

any place to fix tho fees in Civil and Re¬ 
venue Proceedings. These are fees payable 
by any party to his opponent in respect of 
the fees of the Advocate, Pleader, Vakil, 
Mukhtiar^ Attorney employed by his advers¬ 
ary. It cannot be disputed that section 27 

^*( 2)^9 foQs payable by a 

(3) U M. 63 ! 

(4) 16 M. 278. 

(6) 17 M, 806. 

(6) 27 M. 612. 

(7) 12 A. 169. 

(8) 28 A, 704! A. W. N. (1908) 235i 3 A. 

679 (F. B.) 1 M. L. T. 242. * 

(9) 4 A. h. J. 686. 
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party to his own Advocate, Pleader or Vakil. 
That payment is necessarily regulated by 
the agreement between the parties concerned. 
Section 28 deals with cases of this descrip* 
tion, namely, agreements by Pleaders with 
clients for payment for services rendered. 
That section provides that no agreement en¬ 
tered into by any Pleader, MuJchtiar or Revenue 
Agent with any person retaining or employing 
him, respecting the amount and manner of 
payment for the whole or any part of any 
past or future services, fees, charges, or dis- 
bursementin respect of business done or to 
be done by such Pleader, Mukhtiar or Revenue 
Agent shall be valid, unless, it is made in 
writing, signed by such person, and is within 
15 days from the day on which it is executed, 
hied in the District Court or in some Court 
in which some portion of the business in res¬ 
pect of which it has been executed, has been 
or is to be done. It is obvious, therefore, 
that an agreement between a Pleader and his 
client respecting the amount and manner of 
payment for the whole or any part of ser¬ 
vices fees in respect of business done or to be 
done must be embodied in an instrument in 
writing signed by the client and filed within 
a specified period in a proper Court. Section 
29 then authorises the Court to modify or 
cancel such an agreement; that is, an agree¬ 
ment between a Pleader and his client as 
mentioned in section 28. Section 30 provides 
that an agreement of this description excludes 
further claims. Section 31 deals with cases 
of negligence on the part of the Pleaders and 
need not be considered for our -present pur¬ 
poses. Now, it cannot be disputed that section 
28 is, by the very generality of its language, 
comprehensive enough to include every agree¬ 
ment between a Pleader and his client for 
the payment of fees for professional services. 
It has been argued, however, that the scope 
of the section ought to be narrowed and that 
it ought to be applied only to cases in which 
the agreement is for the payment of fees in 
excess of those prescribed under the rules 
framed under section 27. Two objections, 
each of them insuperable, may obviously be 
taken to such a restricted interpretation. In 
the first place, there is no good reason why 
we should construe the words **no agreement*’ 
section 28 as equivalent to the expression 
no agreement for payment of fees in excess of 
those prescribed by the rules framed under 

9CQtion 27”. If we were to accede to the 


contention of the first defendant, we would 
have to insert in the statute words not to be 
found there. In the second place, whereas 
section 28 refers not merely to the payment 
of fees but also to the payment of charges or 
disbursements in respect of business done, 
section 27 deals only with the fees payable by 
a party to his adversary on account of fees 
due to Pleaders, Advocates or Vakils. Conse¬ 
quently, if section 28 is restricted to the case 
of fees in the light of the provisions contained 
in section 27, the same restrictions would 
have to be placed in the case of payments, 
charges or disbursements, although section 27 
does not deal with those matters at all. In 
our opinion, section 28 embodies an extremely 
salutary rule and it would not be right for 
us to restrict its scope and operation in the 
manner suggested by the learned Vakil for 
the first defendant. There is no question of 
hardship when the terms of the statute are 
perfectly, plain. But we are not satisfied at 
all that even the most liberal interpretation 
and stringent application of section 28 would 
really cause any hardship to an honest pro¬ 
fessional man. A Pleader can always protect 
himself by a faithful adherence to the pro¬ 
visions of the law on the subject, which can¬ 
not cause him any inconvenience. We may 
add that section 27 deals only with the ques¬ 
tion of fees payable by a party to his adver¬ 
sary. Those fees have no relation to the 
fees actually paid by the adversary 
to his own Pleader, Vakil or Attorney. 
It is well known that the fees allowed in con¬ 
formity with the rules framed under section 
27 of the Legal Practitioners Act do not by 
any means represent the fees which litigants 
have to pay to their own Pleaders, Vakils or 
Advocates. They are as a rule very much in 
excess of what has been described before us 
as “legal fees” but sometimes they may be less. 
Unless the Pleader agrees with his client that 
he would accept whatever may be allowed 
by the Court as against the adversary, the 
fee is a matter of agreement between the 
Pleader and the client and irrespective of the 
fees allowed by the Court, the Pleader is 
entitled to claim the fees settled, provided he 
carries out the terms of section 28 of the 
Legal Practitioners Act. Under these circum¬ 
stances, in spite of the contrary view accepted 
by the learned Judges of the Madras and 
Allahabad High Courts, we are unable to 
adopt the restricted interpretation suggested 
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by the learned Vakil for the first defendant. 

It has been finally suggested by the learned 
Vakil for the first defendant that some al¬ 
lowance might possibly be made to his client 
in the shape of reasonable fees for the services 
rendered. As was pointed out on a previous 
occasion, no such claim was put 
forward in the Court below, possibly on the 
assumption that a claim in respect of an 
unascertained sum could not have been urged 
by way of defence to a suit for recovery of a 
specified amount. It is, therefore, not neces¬ 
sary for us to consider whether if such a 
claim had been put forward, the defendant 
would have been entitled to succeed. The 
oases of Raghunnth v. Sriram (8), Razi- 
ud-din V. Karim Bakhsh (7), and the deci¬ 
sions of the learned Judges of the Madras 
High Court to which we have already refer¬ 
red, seem to support the view that, under such 
circumstances, a Pleader may be entitled to a 
reasonable remuneration for the services 
rendered. But it is worthy of note that the 
contrary view has been maintained by the 
learned Judges of the Punjab Chief Court. 
[Ha^an Lai v. Tilok Ohand (10)]. 

It is worthy of note that the decision of 
this Court in the case of Sarat Ohandrc Roy 
Ohowdury v. Chandi Charan Mitra (11), is not 
contrary to the view we adopt. In that case, 
the learned Judges came to the conclusion 
that there was no agreement for payment of 
any fees by the client to his Pleader and that, 
consequently, the only amount which the 
Pleader could legitimately claim was the 
amount paid by the adversary of his client in 
conformity with the rules framed under sec¬ 
tion 27 of the Legal Practitioners Act; and we 
may observe that this amount was directed 
by the Court to be divided equally amongst 
the four Pleaders who had been employed by 
the successful litigant. In the case before 
us, the defence can succeed only upon proof 
of the alleged agreement for the payment of 
Rs. 100 as fees by the plaintiff to the first 
defendant. That agreement is in contraven¬ 
tion of the provisions of section 28 and is, 
therefore, one of which the law will take no 
notice if it is sought to be enforced by the 
Pleader or set up in defence to a claim by the 
client for recovery of her money in the hands 
of her Pleader, Upon a consideration, then, 

of the authorities to which our attention has 

(10) 136 P.R. 1898. 

(11) 7 0.W. N. 300. 


been drawn and upon the true construction of 
the statute, we are clearly of opinion that the 
previous judgment, to which one member 
of this Bench was a party, [Kamim Bebi y. 
Khetter Mohan (12)] is correct, and that deci¬ 
sion will consequently stand. The first 
defendant must pay the plaintiff his costs in 
this Court. We assess the hearing fee for 
the two occasions at two gold mohurs. 

Rule made absolute^ 

(12) 15 C. W. N. 681; 11 lad. Caa. 382. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 178 op 1909. 

November 9, 1911, 

Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. 

RAMNATH ZUTSHI— Plaintiff- 

Appellant 

versus 

The SECRETARY op STATE for INDIA 

IN COUNCIL —Defendant—Respondent. 

Contract Act (IX of s. 1^—Tenalty—Breach 

of contract—Actual loss not proved — Amount of compenm 
sation. 

Where a contract provided for a penalty in the 
event of its breach, the party complaining of the 
breach is entitled to conipousation oven though he is 
unable to provo actual loss. The amount of com¬ 
pensation is to bo such sum ns the Court shall, under 
tho oiroumstances of the case, think reasonable, 
limited, of courso, to tho amount spooified in the 
contract. 

First appeal from the decision of the Sub¬ 
ordinate Judge of Jhansi, dated the 5th March 
1909. 

The Hon'ble Mr. Motilal Nehru^ for the 
Appellant. 

Mr. Ryves, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff against the 
St^cretary of State on foot of a oontraob of the 
18th of March 1904 for the construction of 
certain buildings at a place called Mahoba in 
the Banda District. The buildings were re- * 
quired as the residence and Officeofthe Survey 
Officer and are situate in a place somewhat 
out of the way. According to the terms of 
the contract, the works were to be completed 
on or before the 30th of September 1904, 
As a matter of fact, the contract was not ful¬ 
filled until March 1905. The contract provid¬ 
ed also that in the event of any part of the 
work nor. progre8S.ing satisfactorily the Public 
Works Department were entitled to take 
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fcway that portion of the work and g^ive it to 
other oontraotors. There was also provision 
for a penalty of Rs. 5 for every day that the 
work remained uncommenoed or unfinished 
after the proper date, the maximum amount 
of such penalty being a sum of Rs. 870. 

It is common case that portion of the work 
was taken away from the plainfcifE on 
the ground of unsatisfactory progress. It 
is also common case, as stated above, that the 
work remained uncompleted until the time 
we have mentioned. The plaintifiF claimed the 
sum of Rs. 8,713-13.10. The defendant ad¬ 
mitted the claim to the extent of Rs. 2,555* 0- 6 
after taking credit for Rs. 870 the maximum 
amount of the fine for the delay. 

n below gave a decree for 

Rs. 4,254.7-2, giving against the plaintifE 
tor the penalty mentioned. 

The plaintiEE not being satisfied with the 

oredi^t decree has appealed to this Coart. 
invite/*^our attention was 

V r«“111 ri- 

defendants 

»a s r “Ltd ””a”: 1 "S 

.r s.; Sd l“““' ““ 

neglects to oonriLr thr*^®*^'- 

tract as to f r . ® Provisions in the con- 

anite trno * 1 . “°*‘‘®°niplotion. It is 

Ln as to oontraot had no provi- 

of non payment of a fine in the event 

LsenoeTf^‘°“ “oO of 

failed fo * contract and the defendant 
tailed to prove loss he would be entitled to no 

74of ri^ *5®“>P0nsafcion. However, section 

whoFfl fi. expressly provides that 

th« contract provides for a penalty in 

thft K ° *be party complainant of 

thnnt^vf sntitled to compensation even 
n.m« V® *0 prove actual loss. The 

tKo ^ compensation is to be such sum as 
Ai . 1 shall, under all the circumstances, 
^c^sonable, limited, of course, to the 
amount specified in the contract. We think, 
therefore, that the defendant was entitled to 

Claim compensation. 

The next question is as to th© amount. 


The learned Judge, finding that the defendant 
did not prove actual loss says, the correspond¬ 
ence on the record shows that the urgency 
of the work was throughout insisted on*'. 
Under these circumstances, we are unable to 
say that the learned Judge was wrong in 
awarding the full amount of the penalty. 

Before we leave the question of the penalty, 
we may mention one other matter. The 
plaintiff contended that the delay (which he 
has to admit took place) was due to the ob¬ 
struction he suffered at the hands of the 
Public Works Department OfiScials, The 
learned Judge has found that, even assuming 
that obstruction was given to the plaintiff, he 
has entirely failed to show that such obstruc¬ 
tion was the cause of the non-completion of 
the works. This finding has not been seri¬ 
ously controverted and, of course, is a complele 
answer to this part of the plaintiff’s case. 

It was further contended that there had 
been a wai^^er of the penalty. The only 
ground for this suggestion was that after the 
plaintiff had furnished his claim in full the 
defendants put forward their claim where the 
only mention of the fine is in pencil. In our 
opinion there is no evidence whatever of any 
waiver. The document relied upon by the 
plaintiff clearly does not in any way show 
that the fine was waived, in fact rather the 
contrary. There are two entries relating to 
the fine, one shows what would be due if the 
fine was exacted, the other shows the amount 
if the fine was not exacted. Such entry could 
not in any way be regarded as a waiver of 
the claim. 

On the general merits of the case it has 
not been sbown to us that the learned Judge 
has made a mistake, in fact, as to any parti¬ 
cular item of the claim of the plaintiff which 
he disallowed but it was suggested that he 
made a mistake in law in throwing the onus 
probandi on the plaintiff. At one period of 
the argument we were inclined to think that 
perhaps such a mistake of law had been 
made. It appears that during the course of 
the work memoranda were from time to time 
signed by one of the officials in the Public 
Works Department, namely a Sub-Overseer of 
the name of Ram Ghander. These memoranda 
purport on the face of them to give in detail 
the amount of work done up to date. At the 
end is a certificate to the effect that the 
works have been satisfactorily executed and 
all materials delivered, that the necessary 
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measurements have been made by the «ub- 
Overseer and are clearly recorded in the 
measurement-book. These memoranda are use¬ 
ful for two purposes Hrst of all they are eougrht 
lo be at least a prima facie admission by both 
sides as to the state of the work on a particu¬ 
lar date, and secondlu, they enable the contract¬ 
or to receive payments on account of his con¬ 
tract. It is difficult to understand how claims 
in respect of contract of such a nature could 
be satisfactorily adjusted between the parties 
without such periodic settlements. It must 
often happen that examination of the earlier 
work becomes impossible later on as the work 
proceeds. We were inclined to think that 
after the production of these memoranda the 
plaintiff should be absolved from provingr any 
of the items specified in the memoranda and 
that the onus ought to lie upon the defendants 
of showing that any such item was incorrect¬ 
ly certified. Under ordinary circumstances, 
we consider that memoranda of this descrip¬ 
tion ought to be deemed strong prioia facie 
evidence of the completion of the contract as 
stated therein and that the onus should lie 
strongly on whichever side disputed the cor¬ 
rectness of the entries to prove that they 
were wrong. We find, however, in the present 
case that both sides gave the go-by to these 
memoranda. They were disgracefully kept. 
The learned Judge says that they were wholly 
unreliable and incorrectly prepared, that there 
was 'great laxity of procedure and that the 
rules of the Public Works Department were 
neglected. The plaintiff did not come into 
Court relying, as he might have done, upon 
these memoranda as proving prima facie the 
case which entitled him to succeed unless the 
defendant proved the contrary. He came 
into Court on an independent case without 
any documents of any kind to support it, nei¬ 
ther books nor accounts or even slips of 
paper. The consequence was that the Court 
below had to take the evidence of both sides 
and to weigh and consider that evidence as 
best as it could. As the result the plaintiff 
failed as to a large part of his case. The de¬ 
fendants were also punished for the laxity 
and neglect of their official. A large amount 
of the items claimed by the defendants for 
materials which were alleged to have been 
supplied to the plaintiff were disallowed. 
The learned Judge appears to have given the 
case great care and consideration and no at¬ 
tempt has been made to show that he has made 


any mistake upon the evidence. For the rea¬ 
sons we have already stated, and having re¬ 
gard to the way the case was conducted by 
the parties both on their pleadings and in the 
Court below we are clearly of opinion that no 

mistake in law was made. 

The result is that the appeal fails and is 
dismissed with costs including in this Court 
fees on the higher scale. 

Appeal dismissed. 


ALLAHABAD HIHH COURT. 

First Civil Appeal No. 197 op 1909. 

November 3, 1911. 

Present'.— Richards, K. 0., Chief Justioe, 

and Mr. Justice Banerji. 

JANKl DAS— Plaintiff—Appellant 

lersus 

TiKA RAM AND OTHERS— Defendants — 

Respondents. 

Arhitraiion-'Award given after a ■vary long time— 
Notice to revoke submission—Validity of atoard— Effect 
oj delay. 

Tho plaintiff and defondnnts entered into an agree¬ 
ment submitting their disputes to arbitratioQ on 29bh 
of September, 1905. Shortly after the roferenoo, the 
arbitrators mot and did something in that connection. 
Nothing, however, was done after that for a long 
time. On 16th of August 1906, plaintiff served a 
notice to revoke tho arbitration. After the notice 
tho arbitrators mot again on the 20th of August and 
continued to sit for several days. No one took 
tho least notice of the notice of revocation. The 
award was given on 24th of August 1908: 

Heidi that under tho ciroumstauoos the award was 
nut invalid and could not besot aside. 

First appeal from the decision of the 
Subordinate Judge of Agra, dated the 5th 
of June 1909, 

Mr. Byves (with him Dr. Bahadur 
SaprUi Messrs. Qotind Fershad and CMtati 
Lal)i for the Appellant. 

Mr. OJtoudhri (with him Hon’ble Dr, Sundar 
Lali Hon’ble Mr. Moti Lai Nehru andDr, SaHsK 
Chandra Baherii)^ for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit to set aside an award dated the 
24th of August 1906. Three brothers Janki 
Das, Tika Ram and Baldeo Das had a dispnte 
about certain property, moveable and immove¬ 
able, belonging to their common ancestor. 
Accordingly, on the 29th of September 1905, 
they submitted their disputes to arbitration. 
Two of the brothers joined hands together and 
Janki Das, the plaintiff in the present Bait| 

was the opposite party. Two arbitrator* 
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were appointed for Janki Das and two 
arbitrators for Tika Ram and Baldeo Das. 
An Umpire Chandan Lai was also appointed. 
The award which is sought to be set aside 
is alleged by the defendant to be the award 
of these arbitrators and the Umpire. The 
plaintiff attacks the award on three grounds. 
He says, first, that there was such gross delay 
on the part of the arbitrators that ^ he was 
justified in serving a notice on the 16fch of 
August 1906 withdrawing from the arbitra¬ 
tion and that the submission must be taken 
to have been revoked. His second ground 
IS that, in point of fact, no valid award was 
made, and that the so-called award was not 
even signed by the Umpire. There was a 
third ground, which has not been pressed in 
the argument, namely, that the award did 
finally dispose of all the matters in dispute. 

The learned Subordinate Judge came to 
the conclusion on the evidence that the arbi¬ 
tration was a genuine arbitration and that the 
award was good. 

We have come to the same conclusion. 
With regard to the alleged delay, we find 
upon the evidence of Chandan Lai, who was 
examined on behalf of the plaintiff that 
shortly after the submission was signed the 
arbitrators^ all met, they framed rules for the 
due carrying out of the arbitration, the 
parties were required to make their differ¬ 
ent cases in writing, they were examined, 
questions were put to them both by the 
arbitrators and by each other and oppor¬ 
tunity for cross-examination was allowed. 
It seems to us that the arbitration was 
carried out, in a much more business-like way 
than proceedings of this kind usually 
are. After these meetings (which would 
appear to have been amply sufficient to 
have decided the somewhat trivial dispute 
between three brothers concerning their 
family matters), not much appears to have 
been dene until the 20th of August 
1906, This is not altogether surprising; the 
tribunal consisted of five persons and there 
may have been some difficulty in getting 
them together. They did not all reside at 
the^ same place, and one of them at least was 
an invalid. Furthermore, the probabilities 
are that, as the result of the investigation of 
the matters in dispute which took place in 
October and in November 1905, it was pretty 
clear to all the parties what the result of 
the arbitration would be. However this may 


be, the plaintiff does appear to have served 
a notice attempting to revoke the arbitration 
on the 16th of August 1503. After that, the 
tribunal met again on the 20bh of August and 
continued to sit for several days. No one 
appears to have taken the least notice of the 
notice served by the plaintiff. Chandan Lai, 
hisown witness, althoughhe deniesnowhaving 
signed the award, admits that the arbitrators 
met and he sat with them, though he says he 
took no part in the proceedings and formed 
no opinion. The other two arbitrators Badri 
Parshad and Jamna Prasad, who were ex¬ 
amined, give a totally different version of the 
affair. They say that the arbitration conti¬ 
nued in August, that the award was the work 
of the arbitrators and that it was dictated 
by the Umpire and signed by them all. The 
learned Subordinate Judge has accepted 
their evidence and we think he was amply 
justified in doing so. The evidence of 
Chandan Lai is improbable to the last decree. 

It is said that further delay took place 
between the date of the award and its re¬ 
gistration, and that this circumstance 
supports the plaintiff’s case and suggests 
that the award was not bona flic and 
the name of the Umpire, Chandan Lai, 
was forged. We cannot find that there was 
any extraordinary delay. After the award 
was drawn up by non-professional persons it 
had to go to a Pleader to advise as to what 
was to be done therewith. After his advice, 
it had to go to the Collector in order that the 
amount of the stamp should be adjudicated 
upon. In all probability the Collector sent 
it to the treasury. We can well believe that a 
considerable amount of time was taken up 
in making the usual and necessary inquiries. 
The award could not be registered until all 
this was done and the duty actually paid. 

We, therefore, think that the plaintiff’s 
case fails upon the two main grounds, namely 
the delay on the part of the arbitrators in 
completing the award, and also on the allega¬ 
tion that it was not signed by the arbitrators 
and Umpire. 

The third ground was not urged by learn* 
ed Counsel and, so far as we can see, the 
award was a perfectly valid one and, there¬ 
fore, the appeal fails. We accordingly dis¬ 
miss the appeal with costs including in this 
Court fees on the higher scale. 

Appeal dismissed^ 
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PUNJAB CHTBP COURT. 

Second Civic Appeal No. 1094 of 1909. 

November 28, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

MEHR SING-H and others—Plaintiffs— 

Appellants 


versus 

DEVI DYAL and others—Defendants— 

Respondents. 

Custom—Succession —Sehgal Khafcris of Oujramoala 
and Eminabad—Hindu Law—Joint undivided pro¬ 
perty—Separation of two branches of a joint Hindu 
family—Separate and exclusive enjoyment of dijjerent 
portions of property by each branch for above 40 years 
•—Presumption — Partition—Party sued unnecessarily — 
Costs. 


The onus of proving that Sehgal Khatris^ residing 
in a town, who do not own agricultural property and 
hare never carried on agriculture as a means of 
livelihood, are governed by custom, at variance with 
Hindu Law, in matters of succession to non agricuL 
tnral property situate in a town, is on the party who 
sets up such a custom. The Riwaj-i-am as well as the 
Wajib-ul-arz which govern agricultural Khatris do 
not apply to nou-agricultural Khatris. 

Where the following facts are proved;— 

(1) that the two branches of a joint Hindu family 
separated in food and residence more than 40 years 
ago; 

(2) that each branch hold and enjoyed separately 
for over 40 years the two portions of a family pro- 
perty; 

(3) that during the said period each branch treated, 
as its exclusive property the share in its possest;ion; 

(4) that each branch alienated from timo to time 
some fractions of the share in its possession and the 
other branch acquiesced in such alienations; 

And there were also certain documents which taken 
together were inconsistent with the continuance of 
the family as joint: 


Beldf (1) that there is a justifiable inference that 
there was an agreement to partition the property in 
interest and right; 

(2) that there was a disruption of the joint family* 

(3) that, though there was no actual division of 
the property by metes and bounds, a separation in 
interest and right as regards the property did tako 
place, and that thenceforth it was the subject of 
ownership m certain defined shares with the result 
that the character of undivided property and joint 
ownership was taken away from it, and; 

(4) that such partition in law is ns ofleotiial ns 

a partition by metes and bounds of undivided pro- 

perty held by the members of a joint Hindu family. 
Where a defendant is sued unnooossarily and 

^ respondent in 

the Co°urVs" 


Appeal from the order of the Distriot 
Judge of Gojranwala. dated 19tb Juno 1909 
dismissing plaintiffs’ claim. 

Rai Bahadur Lala Lai Ohand, for the Appel- 


Lala Dwarka Das, for Respondents Nos. 

1 and 2. 

Khwaja Zia-ud-Din, for Respondent No, 3. 

JUDGMENT.—This is an appeal from 
the decree of the District Judge of Gnjran- 
wala dismissing the suit brought by the 
plaintiffs-appellants for possession of 2/3rdB 
share of a haveli known as haveli Mal- 
wian, situated in the town of Eminabad, 
Tahsil and District Gujranwala. Attached as 
an appendix to this judgment is a pedigree* 
table which shows the relationship of the 
parties. The common ancestor, Sardar Mihan 
Singh, had three sons, Sahib Singh, Sukha 
Singh and Mahtab Singh. Sahib Singh died 
aboutSamfea^ 1890 leavingason GurditSingh. 
Gurdit Singh had two wives. Musammat 
Ganesh Devi and Musjmmnt Nand Kaur, 
By his first wife, AjMsamma^ Ganesh Devi, 
he had a son, Partab Singh, who predeceased 
his father leaving a widow, Musammat Jal 
Kaur and two daughters, Musimmat Jahan 
and Musammat Lachhmi. Musimmat Ganesh 
Devi had also a daughter, Mu$ immat PLakhm 
Devi, who left a son, Devi Dial, who 
is defendant No. 1 in this case. Musammat 
Gaban, daughter of Partab Singh, left a son 
Sant Ram who is defendant No. 2. 

Sukha Singh, the second son of Sardar 
Mihan Singh, had four sons, Jodh Singh, 
Wir Singh, Sham Singh and Ganda Singh. 
Plaintiff No. 1, Sobha Singh, is a son of 
Sham Singh and plaintiffs Nos. 2 and 3, Sher 
Singh and Natha Singh, are the son and 
grandson respectively of Wir Singh. Jodh 
Singh has left descendants some of whom are 
pro forma defendants in tlie case. 

Mahtab Singh, the third son of Sardar 
Mihan Singh, had two sons, Dal Singh and 
Gurmukh Singh, of whom the latter ia 
said to have left Eminabad more than 40 
years ago and settled in Gujranwala. His 
sons have been impleaded as pro forma de« 
fendants. 

It will be seen from the above that the 
plaintiffs are from among the descendants of 
Suklia Singh, while tlefendants Nos, 1 and 2, 
who nre the principal defendants in the case, 
are descended from Sahib Singh defend¬ 
ant No. 3. Ram Singh is a brother of Afiwaw- 
mni Nand Kaur, widow of Gurdit Singh, and 
he ia the only party who is not a mem-'' 
her of Sardar Milian Singh’s family. The 
plaintiffs sued defendants Nos, 1 to 3 for 


INDIAN OASBS. 


51 


Vol. xili] 

HEHR SINGH V, DEVI DTAL. 


a 2/3rds share of the haveli in dispute 
substantially on the following allegations: — 

(1) That the haveli in question had been 
built, owned and left by Sardar Mihan Singh, 
the common ancestor of the parties. 

(2) That the three sons of Mihan Singh 
were members of a joint Hindu family 
and as such were joint owners of the said 
haveli*. more than 40 years ago, Gurmuhh 
Singh, son of Mahtab Singh, exchanged his 
l/3rd share in the haveli with the l/3rd 
share held by Sahib Singh, son of 
Gurdit Singh, in another ancestral haveli 
situate at Gujranwala with the result that 
Gurdit Singh became owner of 2/3rd3 share 
in the hav>eli in question, while the des¬ 
cendants of Sukha Singh became owners of 
the remaining l/3rd share. The descendants 
of Gurdit Singh and Sukha Singh, however, 
continued to reside in the haveli as members 
of a joint Hindu family. 

(3) That Gurdit Singh before his death, 
more than 35 years ago, executed a Will 
in respect of his property in favour of his 
two widows, Musammat Ganesh Devi and 
Musaramat ^nd Kaur, and his widowed 
daughter-in-law, Musammat Jai Kaur, and 
under that Will the said widows held the 
estate left by Gurdit Singh in lieu of their 
maintenance one after the other. The last 
^rviving widow being Musammat Nand 

Rur, who died a few months before 
suit. 

^ (4) That the haveli in dispute was the 
^int property of the descendants of Sahib 
oingh and Sukha Singh who constituted a 
joint Hindu family and had always been 
^Id and treated as suob; that according to 
Hindu Law and custom the plaintiffs, who 
are the collaterals of the late Gurdit Singh 
and cO'sharers in the haveli in question, 
were entitled to the possession of the 2/3rds 
share left by the above-mentioned widows, 
and that defepdants Nos. 1 to 3 had no 
right in the presence of the plaintiffs to 
the said haveli and were in unlawful pos¬ 
session of the same. 

In answer to the plaintiffs’ claim Ram 
Singh, defendant No. 3, pleaded that he was 
not in possession of any part of the haveli 
and that he had been sued without just 
cause. Defendants Nos, 1 and 2, who have con- 
^tested the suit throughout, filed a written 
statement traversing the material allegations 
contained in the plaint and pleaded iu 


effect that the haveli in dispute had been built 
not by Sardar Mihan Singh, the common 
ancestor of the parties, bub partly by 
Sardar Sahib Singh and partly by his son, 
Sardar Gurdit Singh; that the portion of 
ihehaveli occupied by the descendants of Sakha 
Singh had been given to Sukha Singh by Sahib 
Singh for purposes of residence, that Gurdit 
Singh and Sukha Singh and after their res¬ 
pective deaths their heirs and descendants 
were nob members of a joint Hindu 
family holding the haveli in question 
in joint ownership as co-parceners; that 
under the Will of Gurdit Singh executed 
by him in 1862 his widows and his daughter- 
in-law had become exclusive owners of the 
portion of the haveli in suit, their possession 
nob being merely in lieu of maintenance 
for their respective lives; that the widows 
had from time to time alienated certain 
portions of the haveli in exercise of their 
rights of ownership; that the plaintiffs and 
their predecessors-in-infcerest had by their con¬ 
duct recognised the widows’ exclusive owner¬ 
ship in the haveli in dispute and were, there¬ 
fore, debarred from claiming the same as 
part of the property of a joint family; that 
the parties were bound by Hindu Law 
under which defendant No. 1 as daughter’s 
son of Gurdit Singh and defendant No. 2 
as his great-grandson succeeded to the haveli 
in dispute in preference to the plaintiffs. In 
replication the plaintiffs varied their original 
allegations in the plaint as to the construe- 
tiou of the haveli by saying that it was 
built jointly by Sardar Sahib Singh and 
Sardar Sukha Singh with the money of 
Musammat Maina Devi, widow of Sar¬ 
dar Mihan Singh. They, however, reiterated 
their original allegations to the effect that 
the haveli as the ancestral property of the 
parties iu which Gurdit Singh had a 2/3rda 
share and Sakha Singh l/3rd share; that 
the whole haveli had been held and occu¬ 
pied as the undivided property of a joint 
Hindu family; that though shares in the 
haveli had been allotted as aforesaid there 
had been no separation of those shares by par¬ 
tition; that the Will of Gurdit Singh had 
not affected the joint character ofthe^are/i, 
the widows having bad only a life-interest 
in the same under that Will; that under 
Hindu Law and the custom applicable to the 
parties the plaintiffs had a preferential right of 
saooession to the haveli in dispute as against 
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the contesting defendants, and that the plaint¬ 
iffs had not abandoned their rights in the 
lifetime of the widows. 

Upon the pleadings of the parties, the Dis¬ 
trict Judge framed eight issues which are 
set forth in bis iudgmeut. 

The more material of those issues are the 
first four, which run as follows: — 


(1) Did any portion of the haveli known 
as haveli Malwian belong to the late Sukha 
Singh, son of Sardar Miban Singh? And, 
if so, in what capacity? 

(2) In case he owned it as heir to Sar¬ 
dar Mihan Singh, did he not get his l/3rd 
share partitioned in the life-time of Sahib 
Singh? 

(3) Are the parties governed by custom? 

(4^ If they are governed by Hindu Law, 
cannot the defendants, Devi Dial and Sant 
Ram, be given priority to the plaintiffs ? 


On the Ist issue the District Judge hel 
that the haveli Malwian had been built b 
Sahib Singh and not by Mihan Singh; ths 
the portion of it which was occupied b 
Sakha Singh’s descendants had been gifte 
to Sukha Singh by Sahib Singh; and tha' 
therefore, the 2/3rd9 share of the haveli i 
dispute could not be treated as part of th 
undivided property of a joint Hindu familj 
He further held that, on the facts found b 
him, the principle of survivorship could nc 
apply to a case of this kind, and that plain! 
iffs as descendants of the donee, Sukha Singl 
could not claim possession of any portion of th 
haveli from the defendants. On this view < 
the case, a finding on issue No, 2 wg 
unnecessary and was not recorded. On th 
3rd and 4th issues the District Judge held ths 
the- parties, who wore high caste Rhatri 
and residents of a town, were governed i 
matters of succession by Hindu Law and n( 
by custom, and that under Hindu Law tli 
defendants excluded the plaintiffs from 8u< 
cession to the property in suit. Ou the 7t 
issue, which related to the alleged acquie, 
oeuce of the plaintiff in the exclusive tit] 
of the widows to the Wit in suit, tl, 
District Judge found in defendants’ favoi 

^f fwii 7* f diSerent portioi: 

to the knowledge of the plaintiffs an 

their predecessors in-interest. On these fine 

mgs, the plaintiffs’ suit has been dismissei 



In appeal, the points raised before the 
District Judge have been argued before ns 
at considerable length on both sides, and, 
after giving our best consideration to the 
arguments advanced, we think that the decree 
passed by the District Judge is correct and, 
must be upheld. On the view that we 

take of the case, it is unnecessary to decide 
definitely whether the haveli in question was 
built by Sardar Mihan Singh, the 
common ancestor of the parties, or by 
his eldest son Sardar Sahib Singh, 

though we are inclined to agree with 
the District Judge that it was built by Sahib 
Singh. In our opinion, even if the haveli was 
built by Sardar Mihan Singh and, therefore, 
his three sons. Sahib Singh, Sukha Singh, 
and Mahtab Singh inherited it as 
joint property in their capacity of mem¬ 
bers of a joint Hindu family, there was 
a description of the joint family followed by 
a division of the haveli between the co-owner 
in the life of Gurdit Singh, more than' 40 
years before the date of suit; and everything 
on the record points to the portion of the 
haveli now in dispute having been treated 
ever since a& the separate and exclusive pro¬ 
perty of Gurdit Singh and of his heirs and 
descendants. The plaint and the plaintiff’s 
replication go a great way to support this 
view. In para. ^ of the plaint it is admitted 
that more than 40 years ago Sardar Gurmnkh 
Singh, the only son of Mahtab Singh, (who 
was third sou of Sardar Mihan Singh), aban¬ 
doned his own share in the haveli in question 
in favour of Gurdit Singh after taking in ex¬ 
change one-third share of the latter in the 
ancestral haveli at Gujranwaln; and it is 
stated that, in consequence of this exchange, 
Gurdit Singh became owner of a two-tbirde 
share in the haveli^ Sukha Singh's desoend- 
ants becoming owners of the remaining one- 
third. Reference is also made in the plaitit to 
the Will made by GurditSiugh in favonrof his 
widows, which is dated 16th November 1862 
(page 15 of the paper-book), and though 
Gurdit Singh died admittedly more than 36 
years ago, his widows and his daughter-in- 
law have admittedly remained in possession 
of the said two-thiids share daring their 
respective lives, the plaintiff and the other 
descendants of Sukha Singh, who are fairly 
numerous, being content with the one-third 
share which Sukha Singh occupied in the 
life-time of Gurmukh Singh. In their rap- 


Vol. XIII] 


INDIAN CASES. 


MBHB SINGH V. DEVI D7AL. 

hcaiiion also, the pIainti£Fa concede that 
Gurdit Singh gave his one-third share in the 
haveli at Gnjranwala to Gurmnkh Singh and 
took hia one-third share in the haheli, in ques¬ 
tion, as a result of which he became owner of 
two-thirds share in the latter ^aieh’ while the 
descendants of Sukha Singh became owners 
of the remaining one-third share (page 46 ). 
They further admit that they had all along 
been in possession only of the said one-third 
Bbare, and though they add that “shares were 
allotted on account of a large number of family 
members,” they do not make any attempt to 
explain why, after the death of Gurdit Singh, 
his two widows and his daughter-in-law 
al^one continued to occupy two-thirds share of 
the hateh as before, and why their own 
ranc , consisting as it did of a large number 
o mem ers, oontented itself with occapying 
the one-third share which Sukha Singh had 

Pkinr doubt, both in the 

fnsist^no^ the plaintiffs 

throughon't * Saveli having remained 
hroughont as the undivided property of 

i in'theTr reph! 

Gurdit SiL^h*°and *^8^ kb**® 

been In „ • . Singh have 

haveli Possession of the 

But the fanf°** .1 specification of shares.” 

teresti in I ®' separation of in¬ 
is ample eS question and there 

we TaS ‘'’® to which 

em-ovminf T k ‘he actual separate 

Gurdit Singh aid o^’s ^°‘^„‘?®®®®"<^^"ts °f 

l£® ‘f ^td!ir 

of the ffl the two branches 

both in leaving been also separate 

since the residence, at least ever 

Thl of Sahib Singh, 

of f^ which govern the partition 

HiLn belonging to an undivided 

deniain ^ down in several 

0011^0^ oMheir Lordships of the Privy 

caflen Question for decision in 

wifli ' present is whether or not, 

of fli *^bose principles, the facts 

int ^ 1° band establish a separation of 

interests between the various members of 

join amily as regards the particular piece 

Of property in dispute which would amount 

T^o the same without actual 

Rartition of it by metes apd bounds. In the 
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leading case of Appovier v. Eama Suhha 
Aiyar ( 1 ) their Lordships of the Privy 
Council laid down the law in effect as 
follows:— When the members of an un¬ 
divided family agree among themselves 
with regard to particular property, that it 
shall thenceforth be the subject of owner¬ 
ship in certain defined shares, then the char¬ 
acter of undivided property and joint 
.enjoyment is taken away from the subject- 
matter 80 agreed to be dealt with; and in the 
estate each member has thenceforth a definite 
and certain share which he may claim the 
right to receive and enjoy in severalty, 
although the property itself has not been 
actually severed and divided,” There may be 
a division of title, without division of the 
subject to which the title is applied: a divi- 
sion of the right without a division of the 
property by actual partition by metes and 
bounds. In the later case of Doorga Pershad 
V. Musammat Kundun Koowar ( 2 ), their Lord¬ 
ships say that the fair inference from fhe 
decision in Appovier"s case ( 1 ) seems to be that, 
inasmuch as there may be a division of the 
kind there spoken of, m’z., a division which, 
though not carried out by a partition by 
metes and bounds, would nevertheless alter 
the status of the family, the question in every 
particular case must be one of intention, 
whether the intention of the parties, to be in¬ 
ferred from the instruments which they have 
executed and the acts they have done, was 
to effect such a division. 

In a recent case in Bala Bux v. Ruhhmahai ( 3 ) 
in which the plaintiff, a Hindu, claimed to 
be entitled on the death of his uncle in 1882 
to the property of a joint family by right 
of survivorship, one of the members of whiqh 
had separated himself in 1869 , and no agree¬ 
ment by the other members to remain united 
or to rennite bad been proved. The Judicial 
Committee laid down the law as follows:^ 
Thereis nopresumption whenone co-parcener 
separates from the others that the latter 
remain united. Where it is necessary, in order 
to ascertain the share of the outgoing co¬ 
parcener, to fix the shares in which the others 
are, or would be entitled to the separation 
of one may be said to be the virtual separa¬ 
tion of all. And an agreement amongst the 

remaining co>parceners to remain united or 

(1) 11 M. 1. A. 75; 8 W. R. 1 (P. 0.). 

(2) 13 B. L. R. 235; 21 W. R. 214; 11. A. 56. 

(3) 30 0. 725, 5 Bom. L. R. 46Sj 7 0. W.N.84J. 

30 I. A. 130, 
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to reunite must be proved like any other fact. 

In another case reported as Balkishen Das 
V. B'lm hnrain Snhn (4) their Lordships of the 
Privy Council were of opinion that an iqrnr- 
nama executed by the members of a joint 
Hindu family, which stated in clear terms 
that defined shares in the whole joint property 
had been allotted to the several co-parceners, 
had the effect in law of causing a separation 
in estate and interest between all the co¬ 
parceners: and, following the principle laid 
down in Appovier's case (1), they ruled that 
the property of the joint family had been 
divided by the allotment to them of defined 
shares by the iqrarnama. The whole 
question of the partition of joint property 
held by an undivided Hindu family by allot¬ 
ment of defined shares to its members 
without actual partition by metes and bounds 
was again considered by the Privy Council 
in a very recent case reported as Parhati v. 
Nav.nihol Singh (5). In their judgment 
in that case, their Lordships reiterated the 
principles laid down in Appoviet'a case (1) and 
in the case of Balkishen Dus v. Ram Narain 
Sahu (4) above referred to, and held that 
an agreement between the members of a 
joint Hindu family, whether oral or in 
writing, to hold and enjoy their joint property 
in certain defined shares, which agreement 
was duly acted upon as evidenced by the 
transaction and conduct of the members of 
the family with respect to the management 
of their property, has the effect of partition¬ 
ing the same, though no actual division by 
metes andbounds,i8 established. Referringto 
Appovier's case (1) and the case of Balkishen 
Dos (4), their Lordships observed in their 
judgment: In both these cases the members of 
a joint Hindu family, some of them being 
minors, acting by and through their parents, 
executed iustruraents in writing providing, 
in the first case, that part, and, in the second 
case that the whole, of the joint family 
property should belong to and be enjoyed by 
the different members of the family in speci¬ 
fied shares. The effect of this was held to be 
that, as to the property so dealt with, there 
was a division of rights; the status of the 
family was changed; the tenancy of the pro¬ 
perty severed and converted from something, 

(4) 30 C. 738; 30 I. A. 139; 7 0. W. N. 678. 

(6) 31 A. 412; 3 Ind. Cas. 195; 11 Bom. L. R. 878- 
10 G. L. J. 121; 13 C. W. N. 983; 6 M.L. T. 4271 
0 A. L. J» 697t 


to use the language of English law, like a 
ioint tenancy into a tenancy in common, and 
the previously undivided family became by 
operation of law divided” (see page 421 of 
the report). After quoting some passages 

from the judgments in the above-mentioned 
cases, their Lordships observed: There is 

not a suggestion in either of the above men¬ 
tioned judgments that the agreement to 
partition the joint family property in interest, 
and right must be embodied in a deed or 
instrument in writing. It might be a parol 
agreement.” In another part of the judg¬ 
ment, in discussing the docnraentary evidence 
adduced to show that there had been a dis¬ 
ruption of the joint family and a separation 
of interests as regards the property held by 
it, tbeir Lordships say: “but of the numerous 
documents given in evidence many are abso¬ 
lutely inconsistent with the continuance of 
the family as a joint Hindu family owning 
the family property jointly: none are incon¬ 
sistent with the partition in interest and 
right of that property in the manner indicated 
in the petition; and some are inexplicable on 

any other assumption.*’ 

“If there be one thing more than any other 

inconsistent with the existence of a joint 
Hindu family, it is that the eldest male and 
manager for the family, should treat one 
member as the owner of his share of the 
entire property, and account with that mem¬ 
ber for the income of the property on that 
basis.’* 

Again, at page 428 their Lordships say: 
“It is unnecessary to examine all the other 
documents in the case. Few, if any, of them 
are inconsistent with the defendant’s oase; 
many of them are quite inconsistent with 
that of the plaintiff. The High Court ex¬ 
amined them in great detail. They deal 
with them, however, in what, in tbeir Lord- 
ships’ opinion was an erroneous method* 
They apparently only considered whether 
each document was by itself sufficient to 
rebut tlie pnmo focie presumption that, as 
the plaintiff’s family were admittedly a joint 
Hindu family before 1861, it continued to 
be joint, and oraitttd to take into account 
the cumulative effect of all these documents.** 

We now proceed to consider whether or 
not, with reference to the principles laid 
down and the observations made by the 
Judicial Committee of the Privy Oounoil in 
the above-ipentioued cases, the twQ«thirda 


Vol. XIII] 


INDIAN OASES, 


HEHB SIKGH V, DETI DTAL. 

share of the haveli in dispute can be held to 
be the separate property of Gardit Singh’s 
branch, for it is obvious that, if it can be so 
held, the plaintiffs who are descended from 
Sukha Singh, would have no right to succeed 
to the said share in the presence of Gurdit 
Singh’s daughter’s son, defendant No. 1 , unless 
the latter were excluded from succession by 
some custom at variance with Hindu law. 
As we have already observed, according to 
the plaintiffs’ own admission, the frds share 
of the nateli in suit has been in possession 
of Gurmukh Singh’s branch ever since Gur- 
mukh Singh exchanged his Jrd share in the 
GujranwaJa haveli with his 3 rd share in this 
haveli and it is admitted that after the death 
m Gurdit Singh his two widows, Musammat 
Ganesh Devi and Musammat Nand Kaur and 
IS widowed daughter-in-law, Musammat Jai 
Kaur, occapied the portion in dispute and 
■f ^ the death of thelast surviving widow, 

^ has been in the possession of defendants 
08 . and 2. There is important evidence on 
e rewr to prove that Gurdit Singh and 

'v widows treated the 

■nrnnat ^dveli as their exclusive 

nniear!'J* * plaintiffs have ac- 

owTio oxercise by them of rights of 

Ifith ^ same. On the 

a Will 1362 Gurdit Singh executed 

wirln of his two widows and his 

(page 15 of the 

Dorh'n refers to the 

- 1 . ^ ^ AaveZz which is now in dispute 

thAr property. No doubt, 

on f ^ way binding 

notA * ^ot the important point to 

dopnm ^ Will, which is the only 

hn executed by Gurdit Singh in which 

i j ® ^^0 nature and extent of his own 

- in the haveli a,i Eminabad, and of the 

tliA^ o which, as appears from the plaint, 

he plaintiffs were fully aware, the 2/3rd8 

^*^^^*^'00 is claimed by Gurdit 
1 separate property, and no steps 

that claim. The only 

reasonable inference that can be .drawn from 

iL plaintiffs in relation to 

. 'in question is that they were aware 

that a separation of interest had taken place 

thA if ™®^bers of the family as regards 

the Eminabad haveli which amounted to a par- 

ition of the same, though no actual division by 

mqtes and bounds had taken place. After the 

• * • * 



death of Gurdit Singh, they allowed the widows 
to hold and enjoy the 2/3rd9 share in dispute 
in accordance with the directions contained in 
the Will, and both the members of the family 
and outsiders treated the widows as exclusive 
owners thereof and dealt with them on that 

basis. On the 6th September 1875, Musammat 
Ganesh Devi, Musammat Nand Kaur, and 
Jai Kaur sold to Nihal Singh, brother of plaint¬ 
iff No. 1, (who is defendant No. 4 in this case), 
a portion of the haveli in their possession 
known as Mastgarh and the vendee Nihal 
Singh subsequently sold that portion to one 
Lala Amar Nath. Tn the sale-deed the 
widows claim to be owners of Mastgarh 
by right of inheritance, and the boundaries 
of the property sold, as contained in the 
deed, show that they also claim to be ex¬ 
clusive owners of the big deorhi to the north 
and refer to the southern portion of the haveli 
as belonging to Sardar Sukha Singh. No ob¬ 
jection whatever to this sale was made by any 
member of the family and the sale in ques¬ 
tion remains unchallenged up to the present 
moment. On the 24th December 1876, Sobha 
Singh, plaintiff, executed a written lease in 
favour of Musammat Nand Kaur in respect of 
a portion of the haveli consisting of one 
dalan and two kothris on an annual rental 
of Rs. 2-0-0. In that lease, Sobha Singh 
refers to Nand Kaur as owner of 

the house and agrees to vacate the same on due 
notice being given by her for the purpose. 
The execution of this lease is admitted by 
Sobha Singh (page59). 0nthe3l8t Baisakh 
Samhat 1935, A. D. 1877, Sobha Singh 

plaintiff sold a l/12th share of a taioeh, 
which was admittedly part of the haveli^ to 
his own brother, Nihal Singh, and in the 
sale* deed he refers to himself as the owner 
of the share sold, one of the boundaries of 
the same being entered as the tawela of 
the heirs of Sardar Gardit Singh, deceased. 
On the 17th May 1879, three sale-deeds 

were executed by different members of 
the plaintiffs’ branch of the family in 
respect of different shares in the tawela, 
viz., l/6th share by Nihal Singh, |fch 
share by Sher Singh, (plaintiff No. 2), and 
l/i2th share by Hakim Singh, son of Jodh 
Singh, the vendees in each sale being Diwan 
Anant Ram and Amar Nath, Each vendor 
refers to the share sold by him as the share 
to which he is entitled as owner in his 
Qwn right: and it is noteworthy that th^ nor- 
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them and the southern boundaries of the 
shares sold are put down in each deed as 
respectively the house of the heirs of Sardar 
Gurdit Singh and the deorhi of the said house, 
On the 9ch September 18S2 one Islam took a 
lease from Musammat Jai Kaur and Devi 
Dial, defendant No. 1, of a portion of the 
hareli known as dharamsala (page 14), and 
Sobha Singh, plaintiff, admits that he wrote 
the deed of lease on the record (page 48). 
Lastly, Ganesh Das, witness, proves that he 
wrote a lease dated the 4th July 1888 on be¬ 
half of one Jumma in favour of Mtisammat 
Nand Kaur, Musammat Jai Kaur and Devi 
Dial in respect of a koihri in the big deorhi 
of the haveli which Jumma had taken on rent. 

The above«meutioned documents, taken to¬ 
gether, lead irresistibly to the conclusion 
that there had been a disruption of the joint 
family of the parties in the life-time of Gurdit 
Singh, and that though there may have 
been no actual division of the Eminabad 
haveli by metes and bounds there took place 
a separation in interest and right as regards 
this haveli between Gurdit Singh and Sukha 
Singh and that thenceforth it was the sub¬ 
ject of ownership in ceitain defined shares 
with the result that the character of un¬ 
divided property and joint ownership was 
taken away from it. On the one hand, the 
widows and daughter-in-law of Gurdit Singh 
held, enjoyed and dealt with the portions 
of the haveli included in their 2/3rd8 share 
which they have always been in possession 
of, as their exclusive property, and, on the 
other hand, the descendants of Sukha Singh 
treated their own l/3rd share including 
parts of the tawela attached to the haveli 
as their exclusive patrimony and dealt with 
it on that basis. From the circumstances and 
the facts of the case we are, therefore, justi¬ 
fied in concluding that in the life-time 
of Gurdit Singh there must have been an 
agreement between him and Sukha Singh 
and Gurmnkh Singh, eon of Mahtab Singh, 
to partition the Eminabad haveli in interest 

and right; and, as laid down by their Lord- 
ships of the Privy Council, such partition 
is in law as effectual as a partition by metes 
and bounds of undivided property held by 
tbe members of a joint Hindu family. 
Further, in the words of their Lordships 
in Parhati v. Naunihal Singh (5), "of the 
numerous documents given in evidence 
many are abeolutely inconeietent with the 


continuance of the family as a joint Hindu 
family owning the family property jointly, 
none are inconsistent with the partition in in¬ 
terest and right, of that property ****** and 
some are inexplicable on any other assump¬ 
tion.” As their Lordships observe in the same 
case, each document discussed above may not 
be sufficient by itself to rebut the prima fade 
presumption that as tbe parties’ family was 
originally a joint Hindu family it continued to 
be joint, but tbe cumulative effect of all these 
documents is overwhelming, and the only 
conclusion that can be reasonably drawn 
from the facts proved in this case is that 
there was a disruption of the family more 
than 40 years ago accompanied by a divi¬ 
sion of the haveli in question in interest 
and right which took away from it tbe 
character of joint property. On tbe death 
of Gurdit Singh, therefore, the plaintiffs were 
not entitled to the 2/3rds share in suit by 
right of survivorship under Hindu Law and 
they were excluded from succession by Qur- 
dit Singh’s daughter’s son, defendant No. 1. 

It now only remains to oonsider whether, 
in matters of succession, tbe parties are 
governed by any custom at variance with 
Hindu Law, for, if no such custom is es¬ 
tablished, Hindu Law must govern this case. 

In this connection we have to observe 
that in their plaint the plaintiffs have re¬ 
lied on both Hindu law and custom as 
furnishing the rule of decision as regards 
their alleged right to succeed to the haveli 
in dispute, and in their replication they took 
up the same position, appealing both to 
the principles of Hindu Law, as expound¬ 
ed by Mayne in his Hindu Law and 
Usage, and to the Riwaj-i^atn of tbe Qujran- 
wala Tahsil prepared at the Settlement of 
1867 (page 46 of the paper-book.) On the 
other hand, the defendants, both in their 
written pleas and in their oral statements, 
said that they were bound by Hindu Law 
and not by custom. On the issue 
framed in this connection, the District 
Judge has held that the parties are governed 
by their personal law and not by custom; 
and we have no hesitation in agreeing with 
him in that view. Tlie parties are Sekgal 
Kliatris residing in a town, they own no 
agricultural laud and have never carried on 
agriculture ns a means of livelihood, and the 
property in suit is a haveli situate iu a 

town. Under these oiroumstanoeB, the 
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lay heavily on the plaintiffs of proving that 
they were governed not by Hindu Law but 
by custom, and we do not think that that 
onus has been discharged by them. The 
Bmaj’Uam of the Gajranwala district, pre¬ 
pared at the Settlement of 1867, on which 
the plaintiffs rely, governs agricultural Ekatris 
and not the parties who have no connection 
whatever with agriculture and live in a town, 
and, for the same reasons, the Wanh-ul-arz 
of Mauza Eminabad prepared in 1855 cannot 
be held to govern the succession to the 
property in question. No instances of any 
value in support of the applicability of 
custom to the Sehgal Khatris regarding 
right of succession to non-agricultural pro¬ 
perty, such as the haveli in suit, have been 
cited, the balance of oral evidence on the ques¬ 
tion under consideration being, on the whole, in 
favour of the contestiug defendants’ position. 

On behalf of defendant-respondent No. 3, 

Kam Singh, it has been urged by Khawaja 

Zia-ud*din that his client was impleaded as 

APPENDIX. 


a defendant in this case quite unnecessarily 
as he had never been in possession of any 
part of the haveli. We notice that Ham 
Singh disclaimed all interest in the subject- 
matter of the suit in his pleas and no 
evidence whatever was adduced by the plaint¬ 
iffs to show that he had any interest in 
the same, and that it was necessary for 
them to sue him as a defendant. lu the 
appeal also he has been made a respond¬ 
ent without just cause and, therefore, apart 
from the merits of the case, the appeal as 
regards him must fail and is hereby dismissed 
and he will get his costs in both the Courts. 

For the above reasons, we hold that the 
plaintiffs-appellants have failed to prove 
that they are entitled to succeed to the 
2/3ids share of the AareZi in dispute to the 
exclusion of defendants-respondents Nos. 1 
and 2, and, maintaining the decree of the 
lower Court, we dismiss this appeal with 
costs throughout. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Secdnd CrviL Appeal No. 46 of 19C9. 

November 16, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Sliah Din. 

UMAR DIN alias BAGGA —Plaintiff— 

Appellant 

versus 

BUDHE KHAN and others—Defendants — 

Respondents. 

Custom — Alienation — Necessity—Duty of nlieyice to 
inquire iliat an antecedent debt is a just debt — Aniece* 
dent debt a decretal debt—Alienee an outsider—Rule 
as to inquiry. 

Where an alienee, who is an outsider, finds that 
the alienor’s debt, rejrardin" which he must make 
inquiry, is a decretal debt he need not make any 
further inquiry, and the reversioners will not he 
allowed to P '0 behind the decree. But this rule will 
not apply where it is clear that the alienee’s sus¬ 
picions should have been aroused by the surroundinpr 
circumstances, or where it is proved that he actually 
had knowledge of the bad faith of the decretal 
transaction. 

Second appeal from the order of the Di¬ 
visional Judge, Hoshiarpur, dated 20fch 
October 1908, reversing that of the Subordi¬ 
nate Judge, 2nd class, Hoshiarpur, dated 
20th June 1908, decreeing plaintiff’s claim. 

Bakhshi Tek Olnnd, for the Appellant. 

Sheikh Umar Bakhsh^ for the Respondents. 

JUDGMENT.—Two appeals have been 
filed by Umar Din alias Bagga in connection 
with alienations by his father, defendant 
No. 1. In both the Courts below the two 
suits have been dealt with together. 

The history of the case is as follows:—On 
11th May 1897, Nabi Khan and Wadhu Khan 
mortgaged to Danlat Ram 91 kanah and 12 
TwaWcfi of land for Rs. 700. On 1st March 

1900, they executed a further mortgage deed 
of- the same land for an additional sum of 
Rs. 212. These mortgages were without 
possession, but, inasmuch as the mort¬ 
gagors failed to pay munafa, Daulat Ram 
brought a suit for possession on 20th May 

1901, putting down Rs. 1,212 as the burden 
on the land. On 26th June 1901, the mort¬ 
gagors put in a written statement contending 
that undue influence had been exercised and 
that, as a matter of fact, mnnafa had been 
paid; bat on 2nd July 1901, the parties 
filed a compromise in which the mortgagors 
agreed that a decree for possession might be 
passed in lieu of Rs. 1,375, Rs. 150 of which 

was the money due to one Shiv Nath on 
another mortgage. 


Next, on 14th September 1904, Nabi Khan, 
Wadhu Khan and Musimmat Viro sold 
59 kanah and 14 marlas out of the aforesaid 
land to defendants, Basanta, Rupa and others, 
for Rs. 1,452 and upon this sale a pre-emp¬ 
tion suit was brought, the plaintiffs being 
Budhe Khan and Babu Khan, defendants, 
reversioners of the vendors, the suit was 
contested; but ultimately, on 11th May 1905, 
the pre emptors obtained a decree for pre¬ 
emption on payment of Rs. 77 to the vendee, 
the sura of Rs. 1,375 being left with them 
to pay to Daulat Ram, mortgagee, at their 
pleasure. Finally, the present suits were 
brought on the 3rd February 1908. One 
suit is for a declaration that the sale-deed of 
14 September 1904 should not affect the 
reversionary rights of the plaintiffs after the 
death of the vendees, and the other suit 
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the mortgages aforesaid. The first Gout 
drew up issues and gave plaintiff a deore 
subject to payment of Rs. 924-6, to the morl 
gagees and Rs. 77 to the pre-emptors, bn 
the lower Appellate Court dismissed th 
plaintiff s suit on the short ground tba 
Rb. 77 was certainly paid in good faith b; 
the vendees and that the item of Rs. 1,37^ 
could not be impugned, because it had beoom 
merged in a decree of a competent Court. 

The plaintiff now comes up to this Goar 
with further appeals, and we have beard a' 
able argument upon the point decided by th 
learned Divisional Judge. We need not g 
into the question of the passing of oonaidera 
tion or the existence of "necessity*’ for th 
various items in the mortgage-deeds. for w 
agree with the Divisional Judge that th 
plaintiff cannot contest the mortgage-deed 

in these suits of his against the vendees am 

the pre-emptors. We need only refer t 
Devi Din, I V. Saudagar Singh (1) (middle 

and to recall to mind the numerous dic<a o 

Judges of this Court ns to the duty that lie 
upon an alienee, who is taking anoestra 
property on sale or mortgage from a pro 
prietor who is subject to Punjab oustoni 
out, shortly, tho two principles with wbiol 
we are concerned are ti.eso. The paymen 
of a lust antecedent debt is "necessity; 
secondly the nhenee must make in good fait' 
reasonable inquiry into the question wheshe 
the aUeged debts due by the alienor were fo 
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\rifcli ihese principles, there is, at the page 
quoted above, in the Punjab Record for 1900 
an apt illustration by Mr. Justice Chatterji 
in the course of which he says that, when a 
vendee is an outsider and the debt in question 
is a decretal debt, the reversioner cannot go 
behind the decree. This is, of course, obiter 
dictum hut we agree that it is correct; and 
the meaning of it, put in other words, is that, 
when a vendee or a mortgagee in cases like 
the present finds that a debt regarding which 
he must make inquiry is based upon an un¬ 
satisfied decree, he need make no further 
inquiry regarding it. Of course, if it can 
he shown that the alienee actually had 
knowledge that there was bad faith in the 
transaction, or if it is clear that the alienee’s 
Buspicions should have been aroused by the 
surrounding circumstances, then, perhaps 
Mr. Justice Ohatterji’s dictum would require 
qualification; but if a genuine outsider pro¬ 
poses to buy a land from a proprietor and in 
good faith undertakes to pay off a decree due 
by the alienor to a previous creditor, we think 
that the matter is concluded and that the 
reversioners cannot be allowed to interfere. 

But in the present case arguing for the 
plaintiff Mr. Tek Ohand contends that there 
is reason to believe that the vendees in the 
case were aware that the original mortgage 
debts were not for *^necessity.” He based 
this contention upon two propositions; firsts 
that the vendees are residents of the same 
village Bahadurpur in which the land is 
situated and in which the vendors live; 
secondly^ that although some seven years 
have passed since the purchase, the vendees 
or the pre-emptors have not yet redeemed the 
land. We do not think that these two con¬ 
siderations prove Mr. Tek Ohand’s point. In 
the plaint itself, the vendees are stated to be 
living at Ranchi in Ghota Nagpur and not in 
the Punjab. There is no evidence as to how 
long ago they went to live at Ranchi but this 
much is clear that the vendees are not agri¬ 
culturists but contractors and traders, and 
that all their interests appear to be in other 
and distant places. It cannot, therefore, be 
presumed that they were aware of the real 
facts concerning the mortgages of 1897 and 
1900. Then, it is quite natural that the 
vendees or pre-emptors should not yet have 
redeemed the land from the mortgagee. The 
Bujn of money to be paid is large, and litiga- 
bi^ been going on. Jt is easy to under¬ 


stand that the vendees or pre-emptors would 
not like to pay Rs. 1,375 to the mortgagee 
until they were quite satisfied that all possible 
attacks upon their title had come to au end. 
The onus of proof that the vendees did not 
act in good faith is certainly on the plaintiff 
in the circumstances of the case and we do 
not think that he has discharged that onus. 

We, therefore, dismiss both the appeals 
with costs. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 279 of 1911. 

November 4, 1911. 

Present :—Mr Justice Chamier. 
GOKUL CHAND— Defendant—Appellant 

versus 

SHTB CHAR AN —Plaintiff—Respondent. 

Transfer of Property Act (IV of 1882^, s. 103—Lessee 
for a fixed term—Notice io quit delivered at a shop 
where defendant did not reside ^Validity of notice to 
quit—Lessee holding over—Noticey whether necessary. 

A notice to quit, sent by post and delivered by the 
postal peon to a person other than the defendant at 
the shop from which the defendant was sought to be 
ejected, but where; the defendant did not reside, is 
not a good notice within the meaning of section 106 
of the Transfer of Property Act. 

If a lessee for a fixed term of years remains in 
possession of a house after the expiration of the 
term of the lease in defiance of the authority of the 
lessor, he is not entitled to a notice to quit under 
section 106 of tji© Transfer of Property Act. 

Second appeal from the decision of 
the Additional Judge of Moradabad, dated 
23rd December 1901. 

Mr. Haribans Sakai, for the Appellant. 

Mr. Ghaudhri, for the Respondent. 

JUDGMENT.—This was a suit by the 
respondent for the ejectment of the appellant 
from the southern portion of a shop situated 
in the town of Moradabad. The shop was 
originally the joint property of the re¬ 
spondent and the appellant. The respondent 
in 1900 sued for partition of the shop and 
separate possession of his share of it. The 
suit terminated in a compromise, according to 
which the shop was divided between the 
parties, the respondent getting the southern 
portion, and the appellant the northern 
portion of it. But it was agreed that the 
respondent should give to the appellant a 
lease of the sontbern portion for eight years. 
It was part of the compromise that the re¬ 
spondent should give the appellant a registered 
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lea!4e. No lease was ever given but the 
appellant; occapied the soathern portion of 
the shop as the tenant of the respondent and 
it has been found by the Courts below that 
the term of eight years for which the appellant 
was to hold possession as tenant terminated 
on the 20ih September 1908. Immediately 
after the expiry of the term, the respondent 
endeavoured to get the appellant to vacate 
the southern portion of the house. But the 
appellant resisted all efforts to dislodge him. 
Ultimately, on the 2l8t February 1910, the 
respondent brought the present suit. The 
appellant resisted the suit in the Court of 
Grst instance on the ground that the re¬ 
spondent’s next friend agreed to allow the 
appellant to remain in possession of the 
respondent’s share of the house until the 
respondent attained majority. That 
defence failed. In appeal to the District 
Judge, the appellant took two points nei¬ 
ther of which has been discussed before me. 
At the hearing he was allowed to raise a 
third point, namely, that the respondent wag 
not entitled to maintain the suit as no notice 
to quit, as required by section 106 of the 
Transfer of Property Act, bad been served on 
the appellant. The lower Appellate Court 
called on the Court of first instance for a 
finding on the question whether any notice 
to quit had been given by the respondent to 
the appellant. The first Court then found 
that the tenancy terminated on the 20th of 
the month and that due notice to quit on the 
20th of February 1910 had been given to the 
appellant through the post. That finding 
was affirmed by the lower Appellate Court 
In second appeal to this Court it is contended 
that the notice which was given does not 
comply with section 106 of the Transfer of 

it was not given 
either personally to the appellant or to any 

of his family, or servant at his residence, or 

affixed to a oonspicuons part of the house. 

It appears that the notice was sent by post 

and was taken by the postal peon to the shop 

now ,n question. The appellant says that 

he does not reside in the shop. This point 

does not seem to have been taken in the 

lower Appellate Court, but there is good 

reason for thinking that the appellant does 

hflTf /u respondent 

himself described the appellant in the plaint 

as resident of another part of Moradabad It 

eeenjs to me that it must be held that the 


notice does not comply with section 106 of 
the Transfer of Property Act. The respondent, 
however, contends that section 106 has no 
application to the present case. The relevant 
portion of that section is as follows:—*In the 
absence of a contract, a local law or usage to 
the contrary, a lease of immoveable property 
for any other purpose (which includes a lease 
of the kind now in question) shall be deemed 
to be a lease from month to month terminable 
on the part of either lessor or lessee by fifteen 
days* notice expiring with the end of 
the month of tenancy.’ It is quite 
clear that between 1900 and September 1908 
this was not a lease from month to month. 
It was a lease for eight years by virtue of the 
compromise, notwithstanding that the parties 
mtended that there should be a registered 
ocument, for the compromise was incorporate 
ed in a decree. It is contended that the 
appelmnt remained in possession after the 
20 ch September 1908 and from that date waa 
a tenant from month to month. But the 
evi ence shows that the respondent endeavour¬ 
ed to get the appellant out of the house as 
soon as the lease terminated. There is no 
ground for holding that the appellant remain- 
ed in possession with the consent of the 
respondent. The appellant retained posses¬ 
sion in defiance of the respondent and was 

not entitled to any notice to quit before the 

suit wa^ brought. In my opinion, section 106 

of the Transfer of Property Act does not 

apply to this case. Therefore, the respondent 

was entitled to a decree for possession of the 

southern portion of the shop, notwithstanding 

that the notice to quit does not comply with 

section 106. The appeal is dismissed with 
costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 181 op 1911. 

November 9, 1911. 

P'^esent: Mr. Justice Ivariimat Husain and 

Mr. Justice Ohamier, 

QUDRAT ULLAH— Plaintiff—A pFBLLiNT 


«... 

of thi3 piirUcs^ hat los$ ho£ ^ 
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Q. sued (7. to redeem a mortgage on payment 
^ portion only of the raort^a^e-money* 
The balance, Q. stated, having been paid to the 
mortgagee. lie further stated that some of the pay¬ 
ments would be proved if the mortgage-deed were 
produced as they were endorsed on that document. 
C. did not produce the mortgage-deed but stated 

that it had besn lost* He could not, however, prove 
the loss: 

Seldf that under the circumstances the presump¬ 
tion under section 114 of the Evidence Act could 
not be pushed to the extent that the mortgage-deed, 
It produced, would have proved that only Rs. 115 
remai^d due on the mortgage, the rest having been 
paid off to the mortgagee. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated the 

fifch November 1910. 

Mr. Surendo Nath Sen^ for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respondent. 


, JUDGMENT. 

Chamier, J. —This was a suit by th 
fi-ppellant for the redemption of a mortgagi 
Dia e by one Ohajju Khan in favour of thi 

. , * ^Cbajja Khan transferred all hi; 
K 8 m the property to the appellant oi 

November the 16th, 1908. The deed seemf 

nan before the Courts below, but ii 

^onnd on the record. It it 
ft statement that the araouni 
Tho the mortgage was Rs. 115 

tinn prayed for a decree for redemp- 

alln ^ P*’opsrty on payment of Rs. 115 

remaining amount claimable 
^ ® Mortgage had been paid to the 

respondent Chunni Mai 
tn h; ^ i ^11 Pftynaents had been made 
thft ^ 11 ^ * paragraph 3 of the plaint 
had original mortgagor 

thfi that some of the amounts paid to 

were endorsed on the docu- 

l^enc and others were proved in other ways. 

to Chunni Mai was called upon 

he h d T mortgage.deed. He said that 
Mnn«ff /September 1909. The 

doenmo proved that the 

the ^ ^ost. He also found that 

DavTnn^f^ had failed to prove that any 

decrfip° f passed a 

Ra '71 « * 7 ^^ ^demptiou on payment of 

^^..***® Additional Judge with a 
leied Bat the 

«ge da the mort. 

8 ge-deed. He found in effect that Chunni 


Mai had invented the story of the loss of the 
document. He evidently thought that Chunni 
Mai was keeping back the mortgage-deed. 
In second appeal it is contended that the 
lower Appellate Court ought to have presum¬ 
ed that, if the mortgage-deed had been pro¬ 
duced, it would have proved that all the sums 
alleged by the appellant to have been paid 
were in fact paid, leaving only Rs, 115 due on 
the mortgage. It is suggested that the 
learned Judge failed to notice that he was 
entitled, under section 114 of the Indian 
Evidence Act, to make this presumption 
against Chunni Mai. It is rather difficult to 
say with certainty whether the learned Ad¬ 
ditional Judge had or had notin his mind 
section 114 of the Evidence Act. But there 
is one passage in his judgment which suggests 
that whether he had that section in his mind 
or not, he realized that the non-production 
of the mortgage-deed by Chunni Mai was a 
strong point against him, for after discussing 
the appellant’s evidence and other matters, 
he says, the only circumstance against the 
contesting defendant is that the loss of the 
bond is not proved in my opinion.” Speak¬ 
ing for myself, I am not satisfied that the 
learned Judge bore in mind the rule contain¬ 
ed in section 114 of the Evidencs Act which 
permitted him to presume that the mortgage- 
deed, if produced, would have been unfavour¬ 
able to Chunni Mai. But, under the present 
Code of Civil Procedure this Court is entitled 
in second appeal to find the facts where the 
lower Appellate Court has failed to record 
a proper finding and it seems to me useless 
to send this case back in order that this 
presumption of fact may be dealt with. On 
the question whether the presumption should 
be pushed to the extent desired by the appel¬ 
lant, namely, that it should be presumed 
that the mortgage-deed, if produced, would 
have proved that only Rs. 115 remained 
due on the mortgage, I think that that 
would be going too far. It is quite clear from 
paragraph 3 of the plaint that it was not 
the case of the appellant in the Court of 
first instance and that he never was led to 
suppose that all the payments to that extent 
were endorsed on the mortgage-deed. If it 
was never his case that all the payments 
were endorsed on the mortgage-deed, it is 
impossible to presume that the deed, if pro¬ 
duced, would have proved payments. The 
probability is that neither side has told the 
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truth. One party has alleged that a much 
larger sum has been paid than has in fact been 
paid, and the other party has met the allega¬ 
tion with the false statement tliat nothing 
has been paid. On the pleadings, and with 
reference to the other circumstances of the 
case, I am not prepared to push the presump¬ 
tion to the extent desired by the appellant 
who has failed to prove that any sums 
were paid on account of the mortgage. I am 
of opinion that the decree of the Court below 
is right and I think it should be aefirmed. 

K^ramat Husain, J. — I agree in the order 
proposed by my learned colleague. 

Bt the Court. —Order of the Court is, that 
the appeal be dismissed with coats including 
in this Court fees on the higher scale. 

The objections are dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Case No. 700 op 1911, 

November 30, 1911, 

Present: —Mr. Justice Chevis. 

PREM SINGH AND another—Defendants— 

Petitioners 

versus 

MOKAND SINGH— Plaintiff— 

Respondent. 

Custom — Succession^Religious institution —Dliarm- 
fiala—Mahantship— RtUe of successioti — Necessity to 
ascertain—Right of owner’s descendant to oust trespasser 
—Ejectment suit — Trespasser—Plaintiff hound to prove 
his own title. 

A plaintiff mustprove his own title before ho can oust 
a trespasser, even though the defendant has no title. 

In a dispute about succession to tho mahant^ 
ship of a Dharmsala or other wahf property, tho first 
duty of a Court is to ascertain tho rule of succession 
which obtains as regards the particular shrine. 

Bhai Bhagat Singh v. Harnam Singh, 49 P. H. 1892; 
Cyan Parkash v. Uazura Singh, 3 P. R. 1899, followed. 

The mere fact that plaintiff is a descendant of tho 
original owuer of the Dharamsala does not ontitlo him 
to oust a trespasser. 

Petition, under section 70 (1) (a) and (6) 
of ActXVIlIof 1884 as amended by Act 
XXV of 1399, for revision of the order of 
the Divisional Judge, Amritsar Division, 
dated the 24th February 1911, affirming 
that of the District Judge. Amritsar, dated 
the 30th May 1910, decreeing plaintiff’s claim. 

Messrs. Pestonji Dadabhoy and Arthur Qrey, 
for the Petitioners. 

Lala Huham Ohand, for the Respondent. 

JUDGMENT.—Thissuitrelatestoa Dharni* 
eala at Amritsar. According to plaintiff, who 
Baes for possession, the Dharmsala belonged 


to Quru Bhag Singh who put in Rangi Ram 
Siugh as Manager, and plaintiff claims on 
two grounds,— 

(1) As nearest heir of Rangi Ram Singh 
(propounding a genealogical tree according 
to which Quru Bhag Singh is plaintiff’s spiritu¬ 
al grandfather and is also Rangi Ram Singh’s 
spiritual uncle), and (2) as being now the 
owner in succession to Quru Bhag Singh. 
The plaintiff’s claim is utterly denied, and 
the defendants plead that Prem Singh, de¬ 
fendant, was nominated by Rangi Ram Singh 
as bis successor and that Rangi Ram Singh 
left a Will in Prem Singh’s favour, and that 
Prem Singh was chela of Rangi Ram Singh. 

The lower Courts have found that the 
defence is groundless and that Prem Singh 
has no rights. But as the Courts rightly 
observe even though defendants have no title, 
plaintiff must piove his title before he can 
oust even a trespasser. 

The Courts have presumed to be genuine an 
old ikrarnama professing to have been executed 
on 30th April 1860 by Rangi Ram Singh, 
in which he acknowledges that the Dharm¬ 
sala belongs to Quru Bhag Singh and that 
he has been put in by Bhag Singh to do 
service. 1 see no sufficient ground for holding 
in revision that this deed is not a genuine 
one. But 1 do not see that it necesaarily 
follows that everything stated in the doon- 
meet is correct. The first Court holds that 
the property is waqf. The Divisional Jnd^e 
holds that the Tna/ianf^/itp reverts on the death 
of Rangi Ram Singh without leaving a chela 
to Quru Bhag Singh, and that the latter is 
plaintiff’s grandfather and that the spiritual 
succession is the same as natural suooeBsioD, 
going from father to son as in the case 
of a Patiala shrine to which this Dharmsala 
is subordinate. 

A good deal seems to me to have been 
taken lor granted which has not been proved 
nor even put in issue. 1 understand that 
the Divisional Judge has not granted plaintiff 
a decree on the strength of the Dharmsala 
being private property, but on the ground 
that he has now succeeded to the mahantship* 
But what the rule of succession is as regards 
this particular shrine has never been pttfc 
in issue. The rule of succession has to be 
a^scertained in such oases [vide Bhai Bhagat 
Singh v. Harnam Singh (1); G(/an Parkash Y* 
Hazura Singh (2)]. The shrine in Question 
(1) 49 P. H. 1893. (3) 3 P. 1899, . 
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may or may not be subordinate to some shrine 
in Patiala (thoug^h no Patiala shrine was even 
mentioned in the pleadings), and the rule 
of succession here may or may not be the 
same^ as in the Patiala shrine; what the 
rule is in the Patiala shrine is also a mat¬ 
ter which has never been put in issue. A 
rule of succession which is fairly common 
iu^ cases in which the last mahant has no¬ 
minated no chela to succeed him is, that a 
successor is nominated by the hhzk and 
duly installed, but it is not claimed that 
plaintiff has succeeded by this method, and 
this rule is by no means the universal rule. 

^ E'er the plaintiff it is contended that this 
13 a suit by a man who has succeeded to 
he mahantship to oust a trespasser, and, 
urther, that even if plaintiff has not re- 
gularly succeeded to the mahantship he is 
8 1 entitled as being a descendant of the 
original owner to oust a trespasser. But 
or defendant it is urged, in reply to the 

p point, that even taking it that Rangi 
ttam Singh was only agent of Bhag 

^'3 i^elatiouship ceased on Bhag Singh’s 

thL Rangi Ram’s possession was 

s-dverse to any successor of Bhag 
tn ^ I and that plaintiff’s claim as owner 
8 efendanta is, therefore, time-barred. 

harfl necessary points 

intno^jT 1° issue and inquired 

thft n the case for inquiry by 

(f\ following issues: — 

*/ Has plaintiff succeeded to the mahant- 
ship^ according to the rule of 
succession governing this shrine? 
Onus 01 a plaintiff. 

vU; If not, is plaintiff the owner of the 
shrine and is he, as such, entitled 

to take possession in the absence 
of a mahant ? 

On«s on plaintiff, 

Kut) Is plaintiff’s claim qua owner time- 
barred ? 

Onus on defendants. 

Uetnrn to be made through the Divisional 

Judge, who should record his opinion, within 
four months. 

Execution of decree to be stayed meanwhile, 

Oase remanded. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 4S0 of 1910, 

June 22, 1911. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

BiROO GORAIN and others—Judgment- 

debtors—Appellants 

versus 

JAINURAT KOBR— Decree-holder_ 

Respondent. 

Civil Procedure Code (Act V oj 1908), s. 47, 0. XX 
r. 2, els. (2) and i{i)—Adjustme7it of decree out of Court 

—Not certified to Court-Fraud oj decree-holder, whether 

Court can enter into investigation of—Limitation Act 

(XV of 1877), s. 18—'Keptfrom knowledge ofrighV' _ 

Exercise of right—Difference hetioeen^Substantial com¬ 
pliance with cl. (2), r. 2, 0. XXL 

If the adjustment of a decree out of Court has 
not been certified as required by rule 2 of Order 
XXE of the Code of 1908, the Court executing the 
decree cannot take notice of it. In such a case it is 
not open to the Court to investigate, under section 
47 of the Code, allegations of fraud made by the 
judgment-debtor against the decree-holder. 

Gadadhar Panda v. Shyam Churn Naih, 12 C. "W. N. 
485, explained. 

Ramayyar v. Ramayyar, 21 M. 356, dissented from. 
Periatamhi v. Vallaya, 21 LI. 409; Qanapathy v. 
Changa, 29 M. 312, referred to. 

Kamini Dehi v. Aghore Nath, 4 Ind. Cas. 402; 11 C. 

L. J. 91; 14 C. W. N. 357; Nistarini Dassi v. Kazim 
AH, 12 C. L. J. 65; 7 Ind. Cas. 258; Man Mohan Kar- 
makar v. Dwarkanath Karmakar, 7 Ind. Cas. 55; 12 0 
L. J. 312 and Hiramony Bisioas v. Musa Khan, 7 Ind. 
Cas. 625, followed. 

Even if it is established that the conduct of a 
decree-holder is fraudulent, the judgment-debtor is 
not entitled to obtain an extension of the time with¬ 
in which to make an application to the Court 
under clause 2 of rule 2 of Order XXI, because the 
judgment-debtor is not, by means of fraud, kept 
from the knowledge of his right to make the ap¬ 
plication, within the meaning of section 18 of the 
Limitation Act, but from the exercise of his right 
to make the application. 

In such a oase it is open to the judgment-debtor 
to institute a suit for damages for the fraud. 

Poromanand Ehasnahtsh v. Khepoo Paramanik, 100. 
354, followed. 

While an appeal from a decree was pending, 
the decree-holder applied for execution. The judg¬ 
ment-debtor appellant obtained an ad interim stay of 
execution. After that the jnlgment-debtor made an 
application to the Court of Appeal stating that the 
case had been adjusted and that he wanted to with¬ 
draw the appeal. Accordingly, the appeal was dis¬ 
missed and the decree-holder respondent waived his 
right to costs. An application for execution 
which was pending in the Court below was also 
dismissed. Subsequently, the decree-holder again 
applied for execution of the decree: 

Meld, that, under the circumstances, the judgment- 
debtor by his application to the Court of Appeal had 
in substance complied with the requirements of clause 
2, rule 2, Order XXI of the Code. 
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Appeal from tbe order of the Sab-Judge 
of Patna, dated August 6th, 1910. 

Baba Karunamoy Boce, for the Appellants. 

Babus Dwarka Nath Ohakrvarti, Lalit Mohan 
Banerji, and Smritish Ohandra Qhose^ for the 

Bespondent. 

JUDGMENT.—We are invited in this 
appeal to set aside an order by which the 
’Coart below has summarily refused to en¬ 
tertain an objection of the judgment- 
debtors that the decree under execution has 
been completely adjusted out of Court. The 
circumstances under which this objection 
was taken are patent on the face of the record. 
The decree under execution was made in a 
suit for rent on the 24th of September 
1903. An appeal was referred to this Court 
on the 8th January 1909. Three days later, 
the appellants applied for a Rule to stay 
proceedings in the execution which had 
already been commenced in the Court be* 
low. The Rule was granted and an ad interim 
stay was directed. On the 5th February 
1909, the appellants presented an application 
to this Court in which it was stated that 
the matter in difference between the parties 
had been adjusted and that, in pursuance 
thereof, they had agreed to withdraw the 
appeal. This application was directed to be 
heard on the 8th of February. On that 
date in the presence of the Vakil for 
the appellants and the Vakil for the 
respondents the Court granted the applica¬ 
tion. The appeal was dismissed and the 
rule discharged ; the respondent also waived 
her right to the costs of the proceed¬ 
ings in this Court. On the 22nd of Feb¬ 
ruary, the Vakil for the respondent address¬ 
ed a letter to the Deputy Registrar in which 
he prayed that as the appeal had been 
withdrawn, the order of this Court might 
be sent down to the Court below as the 
records were required for the purpose of 
another case. Five days later, the order 
of this Court was communicated to the 
Court below and the records were also re¬ 
turned. In the order which was drawn up, it 
was stated that the appellants had intimat¬ 
ed to the Court that the matter in dif¬ 
ference between the parties had been ad¬ 
justed and on that footing the appeal had 
been dismissed without costs. 

On the 2nd March 1909, the Comt below 

recorded an order to the effect that the record 
bad been received back and directed the 


decree holder to take proper steps. On the 
8 fch March the application for execution was 
dismissed as no steps had been taken in that 
behalf by the decree-holder. In this manner 
the application for execution which had been 
presented on the 4th November 1908 was 
disposed of by the Court below. It now 
transpires that on the 18th March 1909, the 

decree-holder presented a second application 
for execution, but it was dismissed ^for 
non-prosecution on the 11th May following. 
On the 6th of June 1910 the decree-holder 
presented the application on the basis of 
which the proceedings now before us were 
initiated. The decree-holder ignored the 
settlement alleged by the judgment-debtors 
in their application to this Court on the 
5th February 1909 and prayed that execution, 
might proceed on the footing of the applica¬ 
tion of the 4bh November 1908. Notice was 
served upon the judgment-debtors who 
promptly preferred objections on the 25th of 
July 1910. These objections were of a 
two-fold character, namely, Hrat^ that the 
execution could not proceed because the 
decree had been adjusted in full, and, 
secondly^ that if the execution could proceed, 
the decree-holder was bound to proceed 
against the properties mentioned in the 
prayer clause of the plaint before she could 
be allowed to proceed against the other pro¬ 
perties of the judgment-debtors. The Sub¬ 
ordinate Judge overruled these contentions 
and held that as the alleged adjustment 
had not been certided, it was not comps* 
tent to the Court to take notice of iti 
The Subordinate Judge farther held that 
upon the face of the objections the adjust¬ 
ment, if true, was between the deoree-bolder 
and persons who were not parties to the 
execution proceedings, and consequently the 
adjustment could not be of auy value to 
the judgment-debtors. The Subordinate 
Judge also held that the discretion of the 
decree-holder to proceed in execution of her 
decree in any manner she chose, was not 
restricted by the facts stated in the prayer 
clause of the plaint. 

The judgment-debtors have now appealed 
to this Court. On their behalf the decision 
of the Subordinate Judge has been attacked 
substantially on three grounds, namely, fltitt 
that although the adjustment has not boon 
certified iu the manner contemplated by rule 

2 of Order XXI of the Code of 1908, as the 
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conduct of the decree-holder is fraudu¬ 
lent, it is open to the Court to investigate 
the allegations of fraud under section 47 of 
the Code of 1908; secondly, that the pro¬ 
visions of rule 2 of Order XX [ of the Code 
have in substance been complied with; and 
thirdly, that if it is open to the decree-holder 
to proceed with the execution, she cannot 
sell the properties of the judgment-debtor 
. in any manner she ohoses, but must pro¬ 
ceed first against the properties mentioned 
in the prayer clause of the plaint. 

In so far as the first of these objections is 
concerned, reliance has been placed upon the 
cases of Oadadhar Panda v. Shyam Ghurn Naik 
(1); Ramayyar v. Ramayyar (2) and Trimhak 
Ramkishna Ranade v, Harz Laxman Ranade 
^3). In our opinion, there is no foundation 
for this contention. Order XXI, rule 2, of the 
Code provides in clause (3) that payment, 
which has not been certified or recorded as 
aforesaid, (i.e., as explained in clause 1 
or 2, at the instance of either the decree- 
holder or the judgment-debtor), shall not 
be recognized by any Court executing the 
decree.” The contention of the learned Vakil 
for the appellants in substance is that in 
cases where the conduct of the decree-holder 
is fraudulent, it is open to the Court, 
in fact it is incumbent on the Court, to 
investigate . the allegation of fraud under sec¬ 
tion 47 of the Code of 1908, notwithstanding 
the clear and specific provisions of clause (3) of 

rule 2 of Order XXf. This argument is obvious¬ 
ly fallacious. A proceeding under rule 2, Order 
XXI, is a proceeding under section 47 of the 
Code, inasmuch as it decides a question 
between the parties to the suit and relating to 
the execution, satisfaction or discharge of the 
decree made in the suit. If the contention 
advanced on behalf of the appellants wore to 
prevail in all cases where fraud is imputed to 
the decree-holder, the provisions of clause (3) 
of rule 2, Order XXI would become nugatory; 
in other words, the provisions of rule 2, would 
be superseded by the wider provisions of 
section 47, We are, therefore, unable, upon 
the clear provisions of statutory law, to give 

effect to the contention of the learned Vakil 
for the appellants. 

As regards judicial decisions to which our 
attention has been drawn, Oadadhar Panda 

(1) 12 0.W.N. 486. 

(2) 21 M. 866. 

(3) U B. 576,12 Bom. t,. E. 686, 7 Ind. Gas. 940. 


V. Shyam Ghurn Haik (1) does not, when 
analysed, support the contention of the ap¬ 
pellants. Xo doubt, there are isolated ex¬ 
pressions in that judgment which would sup¬ 
port the view that it is competent to the 
Court to deal with a case under section 244 
of the Code of 1882 when an allegation of 
fraud is made in relation to a case of pay¬ 
ment or adjustment of a decree. But it is 
worthy of note that no question of limitation 
arose iu that case. It cannot be held that 
the learned Judges intended to lay down that 
although the period of limitation within 
which an application by the judgment-debtor 
under clause (2) of rule 2 of Order XXI is to 
be presented to the Court has expired, it is 
still open to him to secure an investigation 
of the very same matter by apolicatioa 
under section 47 of the Code of 1903. Ths 
only case which supports the contention 
of the appellants is the decision in Ramayyar 
V. Ramayyar (2). It is sufficient, however, 
to point out that a contrary view was taken 
by the learned Judges of the Madras High 
Court in Periatamhi v. Vallaya (4) and ths 
decision in Ramayyar v. Ramayyar (2) was 
expressly dissented from in Qanapathy v. 
Ghenga (5). On the other hand, a series of 
decisions of this Court, amongst which may 
be mentioned Kamini Behi v, Aghore Natk 
Mookerjee fG); N'istarini Dasi v. Kazim AU 
(7); Monmohan Karmkar v. Bwarkanath 
Karmakar (8) and Hiramony Biswas v. Musa 
Khan (9), show conclusively that the conten¬ 
tion of the appellants ought not to prevail. 
The authorities on the subject were fully 
reviewed iu the case of Monmohun Karmakar. 

V. Divarkanath Karmakar (8) where it was 
pointed out that iu a case in 
which an application under clause (2) of 
rule 2 of Order XXI would be successfully 
met by the objection of limitation, the 
judgment-debtor was not entitled, under 
the colour of section 47 of Code of 1903, 
to obtain an investigation of the objection 
that the decree had been satisfieJ or ad¬ 
justed out of Court. We adhere to the 
view taken iu that casfe. We are also cleirly 
of opinion that the decision in Trimbik Rirn 

Krishna Ranade v. Harz Laxman Ranade f3) 
•(4)2LM.409. 

(5) 29 M. 3^2. 

(6) 11 G. L. J. 91; 14 0. W. N. 357; 4 Ind. Gas. 402, 

(7) 12 0. L. J. 65; 7 Ind. Gas. 258. 

C8) 12 O.-L. J. 312; 7 Ind. Gas. 65. 

(9) 7 Ind. Gas. 625; " ^ 
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is of no assistance to the appellants. We 
may farther point out that even if it is 
established that the conduct of the decree- 
holder is fraudulent, the judgment'debtor 
is not entitled to obtain an exclusion of 
the time within which an application is to 
be made to the Conrt under clause (2) of 
rule 2 of Order XXT. Section 18 of the 
Ijimitation Act, which deals with the effect 
of fraud, is clearly of no avail to the 
appellants. That section provides that 
**wben any person having a right to 
make an application has by means of fraud 
been kept from the knowledge of such right 
or of the title on which it is founded or 
where any document necessary to establish 
such right has been fraudulently concealed 
from him, the time limited for making an 
application against the person guilty of the 
fraud or accessory thereto ♦ # # * ♦ 

shall be computed from the time when the 
fraud first became known to the person 
injuriously affected thereby, or in the case 
of the concealed document, when be first 
bad tbe means of producing it or compelling 
its production." It is not suggested on be¬ 
half of tbe appellants that they were kept 
by means of fraud from tbe knowledge of 
ibeir right to make the application mention¬ 
ed in clause (2) of rule 2 of Order XXI. 
Their grievance is that they have been kept 
by means of fraud from the exercise of 
their right to make this application. Con¬ 
sequently, if we were to accede to the con¬ 
tention of the appellants, we should have 
to substitute for the phrase "from the 
knowledge of such right.” the phrase "from 
the exercise of such right.” But, clearly, 
the knowledge of a right and the exercise 
thereof are fundamentally distinct things. 
We are, therefore, of opinion that, in so far 
sA the first contention of the appellants is 
concerned it must fail, notwithstanding the 
earnest appeal which the learned Vakil for 
the appellants made to us that the view we 
propose to take might involve considerable 
hardship to innocent persons. But if the 
judgment-debtor, notwithstanding the ex¬ 
press provision of clause 2, rule 2, Order 
XXI, still enters into an adjustment with 
the decree-holder out of Court and omits to 
take the necessary precaution of making 
an application within the time allowed by 
law, be has no just ground of complaint 

when the decree-holder takes advanlags of 
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his omission to seek the protection of the 
law. Further, it is not by any means clear 
that the judgment-debtor in a case of this 
description is really without any remedy, 
because it is well settled, as pointed out in the 
case of PoTomnnotid Knasnahtsh v. Khepoo 
Paramanick (10), that it is open to the 
j udgment-debtor who has been defrauded 
in this manner to institute a suit for damages 
for the fraud. It is also clear as laid down ‘ 
in Madhuhy. Novodeep (11); Queen^Entpreae 
v. Bapu\i Dayaran (12); Queen-Empreaa v. 
Mutthu Bamon (13) and Queen-Empreea v, 
Pillala (14), that the decree-holder, who has 
recourse to such a fraudulent act, renders 
himself liable to proceedings under the 
Criminal Law. In the present case, there¬ 
fore, even if the appellants were to fail in 
their contention, they would not be wholly 
without a remedy. The first contention of 
tbe appellants, therefore, fails. 

In BO far as the second contention is con¬ 
cerned, it raises the question whether the 
judgment-debtor has not in substance com¬ 
plied with the requirements of caluse (2), 
rule 2, Order XXI. The learned Vakil for 
the appellants has contended that the peti¬ 
tion of objection presented to the Oonrt 
below on tbe 25th of July 1910 may be 
treated as in oontinuation of the applioation 
made to this Court on the 5th of February 
1909 in whioh the fact of the alleged ad¬ 
justment was notified to the Court. In our 
opinion, this contention is well founded and 
must prevail. No doubt, an applioation 
under clause (2), rule 2, Order XXI, ought 
to be presented to the Court in which the 
decree is under executiou; and it ought to 
call upon the Court to issue a notioe to 
the decree-holder to show oause why the 
adjustment should not be recorded as cer¬ 
tified. Tested from this point of view, 
the'applioation of the 5tb February 1909 
might, at first sight, be deemed open io 
objection. But the oircumstanoes of thia 
case are of a very special character. No 
doubt, an application for execution of the 
decree of the Court below was pending be* 
fore the Subordinate Judge, but tbe decree 
itself was under appeal to this Oonrt; and 
the only decree whioh could ultimately be 

(10) 10 0.864. 

(11) 16 0. 126. 

(12) 10 B. 288. 

(13) 4 M. 826. 

(14) 9 M. 101. 
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enforced by the decree-holder against the 
jndgment-debtor would be the decree of this 
Court, whether that decree be one of 
affirmance, reversal or modification. Conse¬ 
quently, when the judgment-debtors notified 
to this Court that the decree had been ad¬ 
justed, it could not be said that they had 
not acted in accordance with law. No doubt, 
that application did not call upon the decree- 
holder to certify the alleged adjustment, 
but it was not necessary to take such a 
step at that stage. In fact, although the 
allegation of adjustment was made, it was 
not repudiated by the learned Vakil for the 
decree-holder respondent. On the other 
hand, the Vakil for the respondent gave up 
his costs not only in the rule but also 
in the appeal. The fact undoubtedly points 
to the conclusion that there must have 
been some arrangement between the parties. 
It is also inconceivable that if no arrange¬ 
ment had been entered into between the 
parties, the judgment-debtor after having 
paid BiS. 365 as Court-fees on the memoran¬ 
dum of appeal presented on the 8th of 
January 1909 should have voluntarily 
‘ asked for leave to withdraw the appeal on 
the 5th of February 1909. It was only 
after the decree-holder had applied to the 

Court on the 6th June 1910 to execute the 

decree, ignoring the alleged adjustment, that 
it became necessary for the judgment-debtor 
to apply to the Court to compel the decree- 
holder to certify the adjustment in question. 
We, therefore, hold,'under the circumstances 
of the case that, treating the application 
of the 5th February 1909 presented to this 
Court and the petition of objection pre¬ 
sented to the Court below on the 25th July 
1910 as parts of the same transaction, there 
was sufficient compliance with the provi¬ 
sions of the law. The Court is never astute 
to impose a technical bar so as to give 
effect to a scheme of fraud, and it would be 
lamentable if we were constrained to hold 
that the application of the 5th February 
1909 in which the allegation of adjustment 
was made, was of no avail to the judgment- 
debtor for the purposes of proceeding under 
clause (2), rule 2. Order XXL In our 
opinion, the Subordinate Judge ought to 
have entertained the objection taken in the 
application of the 25th July 1910 and in- 
'TOBtigated it on the merits. The second 



contention of the appellants must, therefore* 
prevail. 

In so far as the third contention is con¬ 
cerned it is not necessary for us to deter¬ 
mine whether it is well founded. But we 
must point out that the decree now under 
execution is a perfect specimen of the mode 
in which a decree ought never to be drawn 
up. The decree as it stands is unintelligible 
and cannot be executed without reference to 
the judgment, possibly also without reference 
to the pleadings. If the question arises later 
on as to whether, in the event of execution 
of the decree, the decree-holder is in any 
way fettered as to the manner in which sha 
should proceed against the properties of the 
judgment-debtors, the question must be 
re-investigated by the lower Court with 
reference to all the proceedings in the suit. 
The question, therefore, will be left open for 
future investigation. 

The result, therefore, is that this appeal is 
allowed, the order of the Sub-Judge set aside 
and the case remanded to him in order that 
the objections taken by the judgment-debtors 
in their application of the 25th July 1910 may 
be investigated as evidence. 

Appeal allowed. 

We must add that the Subordinate Judge 
took a very narrow view of bis duties in 
this matter, when he held that as, upon the 
face of the pleadings the alleged adjust^ 
ment purported to have been entered intb 
between the judgment-debtors on the one 
hand and persons who are strangers to the 
proceedings, on the other, the adjustment 
couW not be of any avail to the judgment- 
debtors. But the allegation of the judgment- 
debtors is that the adjustment was entered 
into for the benefit of the decree-holder 
with her husband and her father-in-law. 

If this be so, the Court will discover the 
real nature of the transaction, and not im¬ 
pose technical bars to effectuate a scheme 
of fraud; that is, in a matter of this descrip¬ 
tion, the Court is bound to look to the sub¬ 
stance and not to the mere form of the 
transactions placed before it. 

The appellants are entitled to their costs 
in this Court. We assess the hearing fee at 
five gold mohurs, ^ 
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BALMOKAND V. AYA 8INGH, 

PUNJAB CHIEF COURT. 

Civil Reyisio.'i No. 320Ii of 1910. 

November 19, 1911. 

Present: —Mr. Justice Robertson. 

BALMOKAND and others—Creditors— 

Petitioners 

versus 

AYA SINGH AND others—Applicants— 

Respondents. 

tnsolvency Act (IIIof 1907J, a. ^7— Transfer to give 
prejerencc—Mortgage in favour oj a creditor discharg¬ 
ing hia debts—Debtor tinable to pay his debts at 
the time—Annulment of tratisfer—Transjer of Property 
Act (IF oJ 1882), s. 63. 

A debtor, who was clearly anable to pay his debts, 
executed a mortgage of what appeared to be liia whole 
valuable assets in faroar of some of his creditors by 
which their own debts were discharged, some of these 
debts being on account of hundis which had not then 
become due. A po tio.i of the mortgage-money 
was to be paid in cash to the debtor before the Sub* 
Begistrar. Within three months from the date of 
the alienation, the other creditors applied that the 
debtor be declared an insolvent. Eventually, the 
debtor was declared an insolvent on this applica¬ 
tion: 

Beld, that the transfer was made with a view to 
^ive preference to some creditors over the others and 
should be annulled under section 37 of the Insol* 
Tenoy Act. 

The terms of section 53 of the Transfer of Property 
Act and the terms of section 37 of the Insolvency 
Aot are not identical. There is this material differ¬ 
ence that in the case of transfers to bo sot aside 
nnder the provisions of section 63 of the Transfer of 
Property Act, actual fraud must be proved; whereas, 
under section 37 of the Insolvency Act, it is only 
necessary to show that the transfer has been made 
with a view to show preference to one creditor, to 
whom a debt may -be validly due, over another 
creditor. 

Petition, under section 47 of Act III of 
1907, for revision of the order of the Divi* 
ffional Judge, Rawalpindi Division, dated* 
the 15th June 1910, confirming that of 
the District Judge, Rawalpindi, dated the 5th 
March 1910, adjudioating in the matter of 
the insolvency of the firm of Aya Singh and 
Sons, Rawalpindi, and annulling the mort* 
gage executed by the insolvent in favour of 
Balmokand and others on Ist March 1909. 

Mr. Pestonjt Dadabhai, for the Petitioners. 

Babn Sewa Ram Singh, Messrs. Nand Lai 
ftod Nanak Chand, for the Respondents. 

JUDGMENT.—This application for re* 
Tision, for it is no more, has been argued at 
groat length before me, but it will not be 
necessary to dispose of it in a long judgment. 

As regards the first point, whether or 
not the Disttiofc Judge was right in declaring 
the debtors’ firm to be insolvent, there is 


no doubt whatever, Harnam Singh’s own 
statement is clear, and in Balmokand peti¬ 
tioner’s own evidence ample reason for snob 
an order was shown. It is not now seriously 
contended that that part of the order was 
wrong, and I accordingly hold that the firm 
of Aya Singh and Sons was correctly declared 
insolvent. 

As regards the second point whether the 
mortgage executed by the debtors in favour 
of Balmokand and other petitioners should 
be declared to be valid, the case rectnires 
a little farther consideration. It appears 
that on Ist March 1909 a mortgage-deed was 
executed by Aya Singh and Harnam Singh 
for Rs. 13,000 in favour of three per¬ 
sons, Balmokand, Ram Narain and Gokal 
Chand, the present petitioners. The 
debts due from the mortgagor to Balmokand 
and Ram Naiain and to Fakir Chand, a rela¬ 
tion of theirs, were paid off by this 
mortgage*deed and the balance in cash, a 
sum of Rs. 6,600, was to be paid before 
the Sub* Registrar on registration. It is to 
be noted that some of the debts to Bal¬ 
mokand and others disoharged by this deed 
were on account of hundis, the payment of 
which was not yet due, the property mort¬ 
gaged constituting the whole immoveable 
property and practically the whole of the 
valuable assets of the debtors. Immediately 
on hearing of this, a petition was presented by 
certain creditors of Aya Singh and Harnam 
Singh on the 4th May 1909, i.e., within 
three months of the alienation, upon whioh 
an order declaring the debtors to be insol¬ 
vent was finally passed by the District Judge 
on the 5th March 1910. In that order the 
matter of this alienation by mortgage was 
dealt with in the following words:— 

**There can be no doubt as to the insol¬ 
vency of the firm of Aya Singh and Sons 
or that Aya Singh having mortgaged the 
greater part of his immoveable property in 
favour of some of his creditors has absconded* 
He has, therefore, given undue preference 
to some of hia creditors and has nnder sec-' 
tion 4 (c) committed an act of insolTenoy* 
For the reasons given I order that the firm 
of Aya Singh be declared insolventi and 
under section 37 of the Act that the mort¬ 
gage deed dated the 1st March 1909 be 
deemed fraudulent and void and that ife is 
hereby annalled| the petition baying bteQ 
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presented within three months of the said 
date; u e., on the 2ad May 1909”. 

The main contention in argument before 
me has been that, admitting that the order 
declaring the debtors to be insolvent may 
have been correct, the order annulling the 
mortgage was not so inasmuch as the 
mortgage was a bona Ude transaction intended 
to benefit the creditors. The section of 
the Act which deals with this point runs 
M follows:— 

(1) Every transfer of property or of any 
interest therein, every payment made, 
every obligation incurred, and every 

judicial proceeding taken or suffered by any 
person unable to pay his debts as they be¬ 
come due from his own money in favour 
o any creditor with a view of giving that 
^ preference over the other creditors, 

® u I, if such person is adjudged insolvent 

^ PQl'ition presented within three months 
Vq j thereof, be deemed fraudu- 
■Kali against the receiver and 

the Court. 

1 his section shall not affect the rights 

Tftlnrui in good faith and for 

thrnn u ®®°®J^®*'®tion has acquired a title 
g or under a creditor of the insolvent.” 

mortgage was not 
tora a ^ "View to give certain credi- 

wiflii erence over the other creditofs 

course, to see into the 
to ^ alienor and we are only competent 

aVo5«" It is argued that 

resnnnf ^ should have been framed in 

ffivAn * iu mortgage and opportunity 

on fTi ^ ““crtgagees to produce evidence 
on the subject.” 

We will deal with this point first, 
it appears that on the 15th July a gener- 
**6garding the insolvency of the 
an ^as drawn up but no specific issue 

^ oaortgage. Balmokand was, 

. and on that day he was 

to produce evidence on the 27th 

nrnA 27th July no evidence was 

Hor at any subsequent stage nor 
m^A ®’PPtication appear to have been 

.® Court for the production of 
viaence. It is, however, contended that the 

0 a ention of the Court and the parties 
as concentrated on the necessity of pro- 

uoing Aya bingh who had absconded and 
j^GTer appeared, There wepe two changes 


of Officers during the progress of the case. 
On the 5th March 1910, the case came 
before Captain Frizelle. On that occasion 
Harnam Singh was present and was exa¬ 
mined and it would have been open to the 
petitioners to have subjected him to any 
cross-examination which they considered 
necessary and desirable. On that occasion 
Balmokand was represented by Counsel and 
the first Court records that he admitted the 
execution of the mortgage-deed dated the 
1st March 1909 in favour of his client but 
claimed that it should be secured. There ie 
nothing to show that he desired to pro* 
duce any evidence on the point nor is it 
very easy to see what evidence he could 
produce. The facts are patent on the record. 
Nor does he allege in his grounds of appeal 
to the learned Divisional Judge that any 
specifio application was made for an oppor¬ 
tunity to call evidence or any applicatioii 
made to frame a specific issue as to the 
validity of the mortgage-deed. The cir¬ 
cumstances, therefore, appear to bo theae:-T- 
Aya Singh and Harnam Singh were clearly 
unable to pay their debts. They executed 
a mortgage-deed of what appears their whole 
valuable assets in favour of Balmokand and 
other petitioners by which their own debts 
were discharged, some of these debts being 
on account of hundis which had not then 
even become due. It is urged that the 
balance was to have been used for the liquida¬ 
tion of the debts of other creditors, but 
it was not necessary to effect any such aliena¬ 
tion as this, in order to divide the purchase- 
money among the creditors. The authori¬ 
ties quoted in favour of Mr. Pestonji’s con¬ 
tention in support of the validity of this 
alienation in all cases deal with transfers in 
which section 53 of Transfer of Property Act 
is concerned. The terms of section 53 of 
Transfer of Property Act and the terms of 
section 37 of the Insolvency Act are not 
identical; there is this material difference that 
in the case of transfers to be set aside under the 
provisions of section 53 of the Transfer of 
Property Act actual fraud must be proved, 
whereas under section 37 of the Insolvency 
Act it is only necessary to show that the 
transfer has been made with a view to show 
preference to one creditor to whom a debt may 
be validly dae over another creditor. Ihis is 
marked distinction between the cases and 

it appears to me that the oiroumstanoes 
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under which this alienation waa made make 
it perfectly clear that it waa made with a 
▼iew to give preference to one creditor 
over another and that the order annaliing 
it under section 37 waa perfectly correct. 

I accordingly reject the petition with coats 
throughout. 

Appeal rejected. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 1713 and 1714 

OP 1909. 

August 7, 1911, 

rresenU —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SITAL PROSAD— Appellant 

versus 

BAJRANGI SAHAI —Respondent. 

Civil Procedure Code (Act V of 1908h s. 2, O. XXlIt 

5 —Legal representativey determination of question 
as to decree — Appeal—Death of party before new CiviZ 
Procedure Code -Order after new Civil Procedure Code 
.—Application of new Code. 

An orJer under rule 5 of Order XXII of the Code 
of 1908 determining the question as to who is the legal 
representative of a deceased party, is not a decree 
and is not appealable under the now Code, though it 
was appealable under the old Code. 

Where the party died in 1908 but the order was 
passed in 1909 under Order XXII, rule 5: Heldy that, 
the order mast be treated as one under the new Code 
and it is not appealable. 

Appeals from the order of the District 
Judge of Darbhanga, dated June 2Qd, 1909, 
affirming that of the Sub-Judge of that place, 

dated May 4th, 1909. 

Babas Jogesh Ohundra Eoy and Suredra 
Nath Qhoshal^ for the Appellant. 

Baba Karunamoy Bose, for the Respondent. 

JUDGMENT. 

Second Appeal No. 1713 op 1909. 

The only question of law which calls 
for decision in this appeal is, whether an 
order under rule 5 of Order XXII of the Code 
of 1908 IB liable to be questioned on appeal 
as if it were a decree. Seven persons as plaint¬ 
iffs commenced a suit against eight persons 
as defendants for a declaration that they were 
the reversionary heirs of one Phekulal and 
that certain alienations made by the widow 
of Phekulal were unauthorised and did not 
bind the estate in their hands. During the 
pendency of the suit in the Court of first 
instance, the first plaintiff Sheo Sahai died. 
Thereupon, on 2l8t September 1908, the other 


plaintiffs applied to have it noted that they 
were the representatives-in-interest of the 

deceased. On the 20th February 1909, the 
appellant before us, Sital Proaad, made 
an application to have it recorded that he, 
as the son of the daughter of Sheo Sahai, 
was entitled to carry on the suit. The result 
was that a question arose between Sital 
Prosad and the other plaintiffs as rival claim¬ 
ants to the interests originally vested in Sheo 
Sahai. The Subordinate Judge on the 4th 
May 1909 held that Sital Prosad had failed 
to satisfy him that he was the representa- 
tive-in-interest of Sheo Sahai, and accord¬ 
ingly dismissed his application, Sital Prosad 
then appealed to the District Judge. Objec¬ 
tion waa taken at once that the appeal was 
incompetent and this objection prevailed. 
Sital Proaad has now appealed to this Court 
and on his behalf it has been contended that 
the order in question must be taken to have 
been made by the Subordinate Judge under 
the Code of 1882 and that consequently the 
appeal to the District Judge was competent. 
In the alternative it has been argued that the 
order was in the nature of a decree and that 
consequently a first appeal and a second 
appeal are both competent. In our opinion 
there is no foundation for either of these 
contentions. It will be observed that although 
Sheo Sahai died in 1908 before the new 
Code of Civil Procedure came into force, the 
application by the other plaintiffs for sub¬ 
stitution was made on the 2l8t September 
1908 while the application by Sital Prosad 
was made on the 20th February 1909. They 
were, however, both considered and disposed 
of under the new Code and the order of the 4th 
May 1909 must he treated as an order under 
rule 5 of Order XXII of the Code of 1908. 
Now, it has not been disputed that, although 
an appeal was allowed against an order 

under section 367 of the Code of 1882 by 
clause (18) of section 588, an order under 
rule 5 of Order XXII, is not appealable as an 
order under Order XLIII. But it has been 
argued that the order is in theuatureof adeoree, 
A reference to section (2) of the Code, however 
shows that there is no foundation for this con¬ 
tention. The term *'deoree*' as defined in that 
section means the formal expression of an ad¬ 
judication which so far as regards the Court ex¬ 
pressing it, conclusively determines the right 
of the parties with regard to all or any o£ 
the matters in controversy in the suit. Tbf 
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matter in controversy in the suit is the 

validity of the alienation made by the 

widow of Phekulal. Whether Sital Prosad 

or any of the other plaintiffs is the legal 

representative of the first plaintiff, Sheo 

Sahai, is obviously not a question in 

oontroversy in the suit. Consequently, it 

cannot be suggested that an order under 

rule 5 is in the nature of a decree. In fact, 

it is plain that an order under rule 5 really 

embodies a summary investigation in so far as 

the contesting claimants are concerned. It is 

not intended that such determination should 

have any operation beyond the scope of the 

suit itself; the rights of the confiloting 

claimants must, if necessary, be determined 

in a separate suit properly framed for that 
purpose. 

The result is that this appeal is dismissed 
with costs. 

It is conceded that this judgment will 

(Second Appeal No. 
of 1909) which is also dismissed with 

costs. 


Appeals dismissed. 



madras high court. 

Second Civil Appeals Nos. 444 to 456 

OP 1910. 

September 20, 1911. 
re$en . Mr. Jostice Sundara Aiyar an 

P. B. VEDACHBLLA MUDALIAR 

another—Appellants 

■VIJAYARAGHAVACHARIAR and 

(I of 1908), 77 a«<i 

Z * includes interest^ Suit /oi 

of Revenue Courts 

intr TirnwiQ* sectiou 77 and the corresj 

wS A^f ^ Madras Ea 

Land Act (I of 1908), includes interest due and 
able on arrears of rent. 

jurisdiotion to entertain 
for interest due on arrears of rent. 

Serond appeals against the decrees of 

in A.S. Nos. 3 

to 379 of 1909, respectively, against the d. 

Sion of the Sub-Collector of Chinglepnt 

1132, 134, 17, 26, 
145, 14 , 16, 24. 36, 42, 46 and 131 of 1901 


Mr. B» Suhramamania Aiyar^ for the Appel* 
lants. 

Mr. 0, F. Ananthakrishna Aiyar, for the Re¬ 
spondents. 

JUDGMENT,—In this case the Sub- 
Collector and the District Judge concurred in 
holding that a suit for interest on arrears of 
rent is not cognisable by the Revenue Courts 
under the provisions of Madras Act I of 
1908. The definitions of rent and of arrears 
in the Act no doubt, przma facie, support that 
view, rent being defined in section 3 as 
whatever is lawfully payable in money or in 
kind or in both to a landholder for the nse or 
occupation of land in his estate for the pur¬ 
pose of agriculture” and arrear being defined in 
section 60 as an instalment of rent not paid 
on the day on which it falls due.” Section 
61 then enacts that “an arrear shall bear sim¬ 
ple interest at the rate of one half per centum 
per mensem from the date on which the 
arrear fell due until it is liquidated.” Sec¬ 
tion 77 (clause 1) lays down that at any 
time after an arrear of rent has become due 
the landholder may institute a salt before the 
Collector for the recovery of the arrear. It 
does not say of a suit for “arrear and interest” 
though sections 60 and 61 taken together 
would, prima facie, tend to show that the word 
**arrear” does not of itself include interest. 

4 

Clause 2 of section 77, in stating what other 
remedy is open to the landholder for the 
realisation of arrears, says that he may dis¬ 
train the moveable property of the ryot. It is 
clear from section 78 that the landholder is 
entitled to distrain unless both the arrear and 
interest which it says he is entitled to in¬ 
clude in his demand are paid. This is 
made clearer by section 127 which refers to 
the sale of the immoveable property for arrears 
of rent and interest. On going carefully 
through the sections of the Act, we cannot 
bat come to the conclusion that the word 
“arrear” was intended to include also the in¬ 
terest due on it (Seesections 78 (2) (a), 87,112 
and 122). We can see no reason for suppos¬ 
ing that the Legislature intended to give 
jurisdiction to the Revenue Courts exclusive¬ 
ly to try suits for arrears of rent and to ex¬ 
clude from their jurisdiction claims to inter¬ 
est and arrears. Prima facie. Revenue Courts 
were regarded as best fitted to try claims for 
rent between landholders and ryots.^ Al¬ 
though the language of the sections is by 
DO means as clear as might be desired, we 
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»re satis6ed that the intention clearly was to 
inclode interest in the expression arrear’’ in 
section 7 7 and in the corresponding provision 
in Schedule A. The decrees of the lower 
Courts must, therefore, be reversed and the 
suit, remanded to the Sub-Collector for dis¬ 
posal on the merits. Each party will bear his 
own costs throughout upto date. 

Second Appeals Nos. 445 and 456 of 1910 
follow. 

Second Appeals Nos. 446 to 455 of 1910. 

For the reasons given in our judgment in 
Second Appeal No. 444 of 1910, the decrees 
of the lower Courts in so far as they disallow 
interest on the arrears of rent claimed up to 
the date of plaint will be set aside. The 
decrees will be confirmed in other respects. 
The suits mast be remanded to the Sub-Col¬ 
lector in so far as the claim for interest up to 
the date of plaint is concerned, for disposal 
according to law. No order about costs in 
this Court, 

Decree modified. 


PUNJAB CHIEF COURT. 

• Civil Appeal No. 444 of 1910. 
November 27, 1911. 

Present'. —Mr. Justice Chevis. 
Musammat SAHIB— Defendant— 

Appellant 

versus 

USMAN AND OTHERS — PLAINTIFFS— 

Respondents. 


Biloch Khosae of Sanghar Ta 
Mil, DMrict Dera Qhazi Kharx—CollaicraU of 6th degr 
^oheihei exclude a daughier —Burden of -proof. 

The Biu'nj.i am of a village provided as follows:- 
‘*No limit has been observed in the past as to the dei 
ree of relationship, but the 3rd degree has now be< 
fixed in consultation as the limit up to which coll 
terals can exclude a daughter: 

Beldf that such an arbitrary mlo can have i 
weight. 

Civil Appeal No. 76 of 1896, followed. 

■Where among Biloch Khosae of Tahsil Sanghar, Di 
tnct Dera Ghazi Knan, the contosb was between tli 
doughter of a late owner and his collaterals in the 6t 
degree, and the daughter admitted that collaterals u 
to the drd degree only could exclude her: Ucld, that i 
was for the daughter to prove that collaterals of th 
6th degree did not exclude her. 


Second appeal from the order of the Dii 
Bional .Judge, Multan Division, dated 
17th November 1909, affirming that of i 
Munsit, Ist class, Dera Ghazi Khan, dated t 

14th September 1909, decreeing plaintif 

•IfilzaT 


Mr. Nand Lai, for the Appellant. 

Mr. Raushan Lai, for the Respondents. 

JUDCMBNr.—The parties are Biloch 
Khosas of the Sanghar Tahsil of 
the Dera GJ-hazi Khan District. The 
contest is between the daughter of the 
late owner and the collaterals in the 
6 th degree. The lower Courts have, 
decided in favour of the collaterals and the 
daughter appeals to this Court. 

The collaterals rely on ordinary onstom. 
The daughter relies on an alleged custom 
whereby collaterals up to the 3rd degree 
and DO further exclude a daughter, «. 

Reliance is placed on the Riioaj-i-am of 
1372-73 in support of the daughter's oonten- 
tion, but though the rule is here laid down 
as stated by her it is not worded as an exist¬ 
ing custom, but frankly owns that no limit 
has been observed in the past as to the 
degree of relationship, and that the 3rd degree, 
has now been fixed in oonsultation as the 
limit up to which oollaterala can exolnde a 
daughter. Such an arbitrary rale oan have 
no weight, as has been laid down in Civil 
Appeal No. 76 of 1896, which is a similar 
case though not relating to Khosas. 

And the Riujij i am of the later Settle¬ 
ment lays down that a daughter gets no 
share, except that she can get a share up to 
that allowed by Muhammadan Law if her 
father has left it her in writing. Counsel 
for appellant quotes a ruling dated 20bh 
December 1893 of an Honorary Civil Jndge 
holding powers of a 2nd grade Munsif; there 
was no appeal in this case and 1 oannot 
take it as binding on me, nor oan I oonsider 
a single judgment of this sort as sufficient 
to prove a custom. 

As to the instanoes cited by the witnesses, 
Counsel calls my attention to one cited by 
Ghulam Hussain but as it relates only to a 
case of one daugliter succeeding to the whole 
property to tiie exclusion of the other daugh¬ 
ters 1 fail to see what nso it is. Other 
instances Counsel admits are not in point. 

It is for the daughter, having admitted 
that collaterals exclude a daughter, to prove 
that only collaterals, up to the 3rd degree 
can so exclude and this she has fAiled to do. 

^ Then it is alleged that she aucoeeda by 
gift. The deed of gift has been excluded by 
the lower Courts for want of registration 
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Counsel relies on Imam Bakhsh v. Karim 
Shah (1) but bere the deed is a sim¬ 
ple deed of gift to take effect at once, 
80 the ruling cited is inapplicable. Counsel 
then argues that the daughter held possession 
even prior to the writing of the deed, which 
was merely the record of an already accom¬ 
plished fact. The deed, however, does not 
say this, and the plea seems to me a new 
one. hiven if ground No. 6 of appeal to the 
Divisional Judge meant to plead this, the 
plea was apparently never raised in the first 
Court; had it been raised, an issue could 
have been framed and the matter inquired 
•into. I think the Courts have rightly held 
the deed to be inadmissible in evidence. I 
uphold the decree of the lower Courts and 
dismiss the appeal with costs. 

Appeal dismissed. 

(1) 16 P. E. 1895. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 756 op 1903, 

November 24, 1911. 

Fresent: —Mr, Justice Johnstone and 
Mr, Justice Shah Din. 

SHADI KHAN— Defendant—Appellant 

versus 

Musammat BEBBBE UMDAN BBGAM_ 

Plaintiff—Respondent. 

}£uhammadan Law—Dower—No dower named at 

marriage—Excessive amount named in earnest _ bxces^ 

$ive amount named for “sAow ”—^‘Proper dower^* tests 
for determining ^Limitation Act- flX of 1903), s. 5— 
Pauper appeal harred technically^^Sujgicient cause”, 
for extending time. * 

Where no dower is proved to have been named at 
marriage, “proper dower” according to Muhammadan 
Law should be allowed. 

Where a dower, excessive in respect of the means 
of the husband, was promised in earnest, it cannot be 
reduced in the absence of custom allowing reduc¬ 
tion. 

Where an excessive dower was promised but only 
for “show”, “proper dower” should be allowed, and 
in estimating the amount of such dower the status of 
the husband should be taken into account. 

Obiter —“Proper dower” varies according to social 
position of the woman’s family, the wealth of her 
husband, her own personal qualifications, the circum¬ 
stances of the time and- the conditions of society 
surrounding her. 

Against a decree dated 18th May 1908, the de¬ 
fendant applied to the Chief Court on 16th June 
1903 for leave to appeal as a pauper. An inquiry as 
to his financial condition having been ordered on 
24th February 1909, the District Judge reported 
that he was a pauper. After that his father died 
l«l^vin£p property which he inherited. TJpon this the 


Chief Court held that he was not a pauper and in 
compliance with the Court’s order be paid the neoes- 
sary Court-fee on 21st June 1909: 

Held, that under the circumstances, the appellant 
was entitled to the benefit of section 5 of the Limita¬ 
tion Act. 

Intzam Begam v. Waziran, 4fJ P. R. 1899j Durga 
Charan v. Dookhi Ram, 26 C. 925, followed. 

Second appeal from the order of the Dis¬ 
trict Judge, Perozepore, dated 18th May 1908, 
decreeing plaintiff’s claim in part. 

Shaikh Taj-ud-Din, for the Appellant. 

JUDGMENT. 

Johnstone, J. —We have postponed con¬ 
sideration of our judgment in this case for a 
week because respondent, though served, did 
not appear and Counsel for appellant intimated 
that he had not heard from his client, these 
circumstances raising a suspicion that the case 
had been settled out of Court. We have now 
ascertained from respondent who appeared 
in person, that no compromise had taken 
place and we, therefore, proceed to judg¬ 
ment 

The first point for decision is, whether the 
appeal is or is not barred by time. The 
lower Court’s decree bears date 18th May 

1908, On 15th June 1908 defendant- 

appellant applied for leave to appeal as 
a pauper. Inquiry into his financial con- 
dition was ordered and on 24th February 

1909, the District Judge reported him 
a pauper. After that, however, his father 
died leaving property which he inherit¬ 
ed and this Court then held that he was not 
a pauper, Gn 2l8t June 1909, obeying this 
Court’s order, he paid the necessary Court- 
fee, Rs, 125. We have been referred to 
Intizam Begam v. Waziran (1), Bmga Oharan 
V. Dookhi Kam t The latter case beiog very 

similar to the present in its facts in this con¬ 
nection and it seems to us impossible to dis¬ 
miss the appeal as time-barred, Technically, it 
may be time-barred, but it seems clear to us 
that the case is eminently one in which section 
5,Limitation Act, should be invoked. Appellant 
was really a pauper until his father died and 
after that he carried out the order of this 
Court to the letter. We hold, therefore, that 
the appeal is within time. 

The claim was against a husband for 
“prompt dower.” It is said that Rs. 30,000 
was claimable as such but that on account of 
poverty plaintiff would confent herself with 
asking for Hs. 10,000. Plaintiff impleaded 

Cl) 47 P. R. 1899. 

(2) 26 C. 925, 
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Ii 0 r father-in-law as well as her husband. 
The former according' to plaintiff having stood 

as surety. The promise to pay Rs. 30,000 
prompt dower was admittedly oral. Father 
and son put in a joint written statement in 
which they urged that it was never intended 
that such a promise as that of Rs. 60,000 as 
dower should be enforced, sums of that sort 
being stated among Fathans merely for pur¬ 
poses of ostentation, that in this caseidower was 
fixed **according to Muhammadan custom’*; 
that dower should only be allowed according 
to the position of the parties”, that defendants 
are poor and so forth, and that the suit should 
be dismissed with costs. 

Issues were drawn up thus,— 

(1) Was plaintiff’s prompt dower on her 
marriage fixed at Rs. 30,000? 

(2) Did defendant make a verbal contract 
with plaintiff for payment of this dower? 

(3) Did defendant No. 2 contract with 
plaintiff to be surety for payment of such 
dower by defendant? 

(4) If plaintiff succeeds in her claim for 
dower is defendant No. 2 jointly liable with 
defendant No. 1, therefore, (whatever its 
amount) by reason of their being joint owners 
of property? 

(5) If plaintiff is entitled to dower from 
defendant No. 1, what is the proper amount 
of it? 

The onus was laid on plaintiff in respect 
of the first four issues and “on the parties” 
in respect of the fifth. 

The last issue was— 

(6) Is plaintiff in possession of any pro¬ 
perty taken from either or both defendants 
which should beset off as part of that amount? 
Onus on defendant. 

The District Judge finally decreed 
Rs. 2,000 against defendant No. 1 alone with 
costs. Defendant No. 2 having died, we need 
not go into the question of his liability at all. 
The reasoning of the District Judge may be 
briefly summarised thus: — 

The engagement to pay Rs. 60,000 was 
entered into but only “for show” and is not 
enforceable. Defendants have failed in their 
attempt to prove that Rs. 53 was all that was 
promised. In the early part of the case de- 
fendants never thought of alleging that a 
small sum like this had actually been pro¬ 
mised. Defendants tried to compromise the 
claim by offering Rs. 1,750 and this fact 


should be used in estimating what is a 
reasonable sum to award. 

Defendant No. 1*8 eldest brother actually' 
paid Rs. 2,000 as prompt dower to his bride. 
The circumstances to be taken into account 
are “the social position and wealth of the par¬ 
ties, the custom prevailing in their families 
and the status of the bride.” The bride¬ 
groom belongs to a well-to-do family, but the 
bride does not. Therefore, Rs. 2,000 is a 
fair amount. 

The appeal is based on the contentions that' 
the Court below erred in estimating the “pro¬ 
per dower”, and that the amount alleged 
being found a mere sham, Rs. 13-4, the 
minimum shB.7&i “prompt dower” should have 
been decreed. There having been no appear¬ 
ance for the plaintiff-respondent and, there¬ 
fore, no arguments on her behalf, we must 
take it that she simply supports the view of 
the Court below. 

The first question then is, what was actual¬ 
ly mentioned at the marriage as the dower to 
be paid? Lower Court says Rs. 60,000. De¬ 
fendants said in their pleadings that dower 
was promised “according to Muhammadan 
custom” and they attempted to prove by evi¬ 
dence thoit Rs. 53 was named. In my opi¬ 
nion the lower Court is right in holding that 
this attempt was a complete failure and on 
the other side we have plaintiff’s witnesses 


INos. 1, 2,3, 5 and 6 who swear that Rs. 60,000 
was named. Whether this was named in 
earnest or not, I am convinced it was named 
and I would hold accordingly. 

The next question is, whether the parties 
intended this large sum should be paid, a 
question to be answered in the light of sur¬ 
rounding circumstances. As defendant 
promised the sum, it is for him to show the 
promise was known by the opposite party to 
have been a mere sbam. There is no direct 
evidence that this was so, and the indirect 
indications in the file are these. in a 

suit filed In the same year in which this mar- 

rmge took place (1902), between Paihana of 

the adjoining District of Perocepore, it was 
held that a dower of Rs 60,000 had been pro- 
raised probably in earnest and the oontraot 
was enforced—See page 2, papeivbook. The 
only essential difference between that case 
and this IS that there the husband was a 
wealthy man, while here he is said to be ‘not 
wealthy but merely well-to-do. Saoctidly, 
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plaintiff’s witness No. 2 says Rs. 60,000 is 

customary'‘amongst ns Fathans" and adds that 

at the wedding Rs. 1,000 or 1,100 worth of 

jewels and clothes were given. This implies 
no inoonsiderable opulence in the husband 
and is recognition that the bride was a 
woman of some importance. Thirdly^ plaint¬ 
iff’s witnesses, Nos. 3, 5, 6 and 7 all corro¬ 
borate this account of marriage gifts to plaint¬ 
iff, What witness No. 3 gave his own wife 
who was of an unknown tribe, nob Poihan^ 
is neither here nor there. Fourthly, plaint¬ 
iff’s witness No. 5 says defendants were worth 
Rs. 20,000 or Rs. 25,000 and plaintiff’s father 
Rs. 8,000 or Rs. 9,000. Fifthly, witness No. 3 

says defendant-appellant was first married to 
his daughter and promised her Rs. 60,000 as 
dower, but, when she was dying, got her to re¬ 
mit it. If this is true, defendant-appellant did 
not oonsider the promise a mere sham; and 
I see no good reason to doubt the statement. 
What plaintiff’s witness No. 6 actually 
paid as dower to his wife is immaterial as we 
do not know she was one of plaintiff’s female 
relatives. 

Turning to defendant’s evidence, the first 
witness does not help. What his sister got as 
dower proves nothing. A similar remark 
applies to the fourth witness and the dowers 
of his wives and to defendant No. 2 examined 
as a witness page 24, as regards the dowers of 
his wife and defendant No. I’s second wife, 
neither being stated to be a female relative of 
plaintiff. 

My oonclusion from the above is that defend¬ 
ant *No. 1 has not proved that the promise to 
pay Rs. 60,000 was a mere sham in the proper 
sense of the phrase. The District Judge has, 
however, found that this sum was named 
"simply for show,” and I am, therefore, perhaps 
precluded, in the absence of argument by plaint¬ 
iff against the District Judge’s finding, from 
holding the opposite; but I consider that I 
am not precluded from holding, on the above 
evidence, that the parties though they may 
have recognised that Rs. 60,000 was an 
exoessive amount did not have in their 
minds any idea that plaintiff, as the price 
for surrendering her person to defendant 
No. 1, was valued at a nominal sum like Rs. 53. 
The third question is what is the proper 
dower” in the present case on the hypothesis 
that Rs. 53 was not named and that 
Rs, b0,000 was named only for show. In con¬ 
nection with this I have consulted several 


text-books on Muhammadan Law and all the 
rulings I have been able to find bearing 
directly or indirectly on the question. These 
rulings I have noted below*. 

The gift of Shah Nazam~ud’din Ahamad 
V. Btbt Husaini (3) that, if dower is to be esti¬ 
mated, the amount should be based on what 
it is customary for the wife’s family to re¬ 
ceive and not for the husband’s family to give, 
though the means and position of the husband 
must nob be wholly excluded from consider¬ 
ation. 

In Sugra Bthi v. Masuma Bibi (4) the 
Judges refused to reduce the dower actually 
promised, even though payment might 
swallow up the whole estate. 

In Ahmad Hoosein v. Ehadjia (5) it seems 
to have been recognised that dower mi^ht 
have to be estimated. 

In MuUhh Do Alum Nawab Tajdar v. Mirza 
Jehan Kudr (6) the Privy Council pointed out 
that under the Punjab Civil Code, held to be 
in force at the time in Oudh, the Courts could 
reduce dower to a reasonable figure. 

But in Suleman Kadr v. Mehdi Begum (7) 
the same authority ruled, apart from the 
Punjab Code, that Courts in Oudh could nob 
reduce dower below what was actually pro- 

mised. 

In Ladoo v. Mahumdee (8) it was ruled 
that a Court need not award full amount 
mentioned at marriage but could award a 
reasonable sum in accordance with the hus¬ 
band’s position and the facts of the case. 

In Sahibzadi Begam v. Said-ul-Nisa Begam 
(9) half a lakh had been claimed. Two princi¬ 
ples were laid down, first, the Court cannot re¬ 
duce to a “reasonable” figure a sum proved to 
have been promised, except on proof of custom 
allowing such reduction; secondly, but if 

(3) 4 W. R. 110. 

(5) 2 A. 673. 

(5) 10 W. R. 369. ^ N « 

(6) 10 M. I. A. 252? 2 W. R. (P. 0,) 65. 

(7) 21 0. 135; 20 I. A. 144. 

(8) 49 P. R. 1867. 

(9) 123 P. R. 1880. 


*Sihah Naxant’ud-din Ahmady-Bihi Hussainx, 4 W, 
n nO'Sugra Bibi y. Masuma Bthi, 2 A. 673: Ahmad 

Bool^n yMija, 10 W. K. MMah Do 
Nawab Tajdar v. Mxrza Jehan Kudr, 10 M. LA. 2o2; 2 
w u C ) E 5 1 Suleman Kadr v. Mehdi Begam, 21 
P 20 L A. 144; Ladoo y. Mahumdee, 49 P. R. 
1867- Sahihuadi Begam v. Snid-ul-nissa Begam, 123 P. 
n 1880- Muhammad Wazir Beg v. Fatxma BeguM, 7 P. 
B. 1^1- 0. A. No. 980 of 1894, (Chief Coort Pnnjab.) 
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Coarfc finds the sum promised was ^ merely 
nominal, the woman should get the proper 
dower” under Muhammadan Law. 

In Muhamindd IrVuzir Beg v. Fatiman Begum 
(10) the facts were peculiar. Rupees 7,000 
was found to have been promised and not 
to have been unreasonable at the date of the 
promise. Much less was claimed and still less 
awarded by the Court below and accepted by 
plaintiff. 

Lastly, in the unpublished ruling C. A. No. 
980 of 1894 of this Court, it was laid down 
that, where no dower was found to have been 
fixed at marriage, no reduction from an un¬ 
reasonable” to a ”rea9onable”8nm was possible, 
and so Rs. 26-8 was awarded. It is pointed out 
that according to the evidence in that case 
the custom among the Vathans of Kasur, to 
which tribe the parties in the present case 
also belong, the custom was not to reduce 
large dowers but to pay nothing at all. It 
cannot be said that in the present case any 
such custom has been established. 

It seems to me that the apparent conflict 
between the authorities is of a superficial 
kind, if we leave out the Chief Court case of 
1837, as we can safely do in view of the two 
later rulings. There are three possible 
eases: — 

(а) where no dower is proved to have 

been named at marriage; 

(б) where a dower, excessive in respect 
of the means of the husband, was 
promised in earnest: 

(c) where au excessive dower was pro¬ 
mised but only for show. 

As regards (a) we can, for the purposes 

of the present case, rule out C. A. No. 980 
of 1894 because there a special custom 
that nothing is paid was found established; 
and we are left with Shah Nazam-ud-din 
Ahamad v. Bihi Huzaini (3) which in effect 
lays it down that “proper dower” according 
to Muhammadan Law should be allowed. 

As to (6) we have Sugra Bibi v. Mastma 
Btbi (4,) and Suleman Kadr v. Mekdi Begum (7) 
forbidding reduction of dower promised in 
earnest. The Privy Council ruling in Mulltah 
Do Alum Nimab Taidar v. Mirza Jehan Ktidr 
to.) need not be taken into account as it is 
based on the Punjab Civil Code. Sahib, 
zudt Begam v. Said-uUNisa Begam (9) 
lays It down that reduction is inadmissible in 
the absence of custom allowing reduction- and 
(10) 7 P. R. 1881, 
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Muhammed Wazir Beg v, Fatima Begam 
(10), as shown above, is not in point and 
is not in conflict with the Allahabad or 
Calcutta case. 

As to (c) we have really on the second 
principle laid down in Sahihzadi Begam r. 
Said-uUNisa Begam (9) that in snob cases 
“proper dower” should be allowed. 

1 have gone into this detail because I tbink 
an attempt should be made to classify and 
so to show clearly the principles on which 
Courts in this Province should act. The 
present case comes under class (o); and 
we must allow “proper dower”, ■ if it oan 
be ascertained, and in default zharai 
dower, which is quite a different thing and 
may be taken as Rs, 26-8-0. 

As regards the manner of estimating 
proper dower,” we have the aforesaid dictum 
in Shah l^azam^ud-din Ahmad v. Bt&t Huzaini 
(3); at first sight there seems to be a oonfliot 
between this dicium and the rules laid down 
in certain commentaries on Mahammadan 
Law, but I am of opinion that the oonfliot is 
only apparent. In effect, I take the Weekly 
Reporter ruling to mean that the hnaband’s 
status is to be taken into account. Thus, thongh 
in Mulla's Principles of Mahammadan Law 
(1905) page 155, it stated that the '^proper 
dower” for a woman is the average dower given 
to her father’s female relatives, this a bald 
statement and evidently incomplete. Bailie's 
Digest of Imamiea Law, p. 71, gives as the 
criteria nobility of the woman, beauty of her 
person and custom of her female relatives. 
Nothing is said one way or the other as to 
husband’s sfafus, and the rule laid down, as 
we shall presently see, is clearly imperfect. 
Next, in his Digest of Anglo Muhammadan 
Law, 3rd Edition, page 120, Sir Roland Wilson 
says it is doubtful” whether the hasband*! 
means should be taken into account at all. 
But when we turn to the other and more 
detailed commentaries we see that the bus* 

band’s status cannot be left out of oonsidera* 
tion. 

In Boyle’s Manual of Law relating to Mn« 
hamraadans (1873), page 61, there is ahintthat 

it is not right only to take into account the 
dowers given to females of the woman's 
father’s family, for it is said that those 
dowers should be taken into account when 
those females are on a footing of equality 
with her. In B. N. BailHe’s Digest, page 96. 
while it is said that the dowers of her fnther't 
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female relatives bat not of her mother are to 
be taken into account, yet, when comparison 
is made between her and for instance her 
sister, the sister’s husband’s status as com¬ 
pared with her husband’s status must be 
considered. Turning to an authority pro¬ 
bably greater than any of these, Amir Ali’s 
Muhammadan Law, 3rd Edition, Volumo II, 
page 476, the learned author notes that 
Radd-ul-Muhtar allows consideration of the 
mother's position, and that both R'-dd ul 
Muhtar and the Patawa-i-Alamgiri lay it 
down that* in comparing a woman to her 
sister or other relatives, the latter’s husband 
must be of similar standing to her husband; 
and, therefore, page 477, “proper dower” 
varies according to “social position of the 
woman’s family, the wealth of her husband, her 
own personal qualifications, the circumstances 
of the time and the conditions of society 
surrounding her.” Finally, Abdur Rahman in 
his Institutes of Musalman Law (1907), 
Article 77, includes “the condition of the 
husband” as one of the tests of proper 
dower,” 

Basing my opinion on these authoritise, I 
would overrule the contention of defendant’s 
Pleader that in estimating “proper dower” 
the husband’s status is not to be taken into 
aooount. 

There is no evidence as to actual dowers 
paid in plaintiff’s father’s family to females 
of that family. Neither party has been able 
to give any instances, and we are left to the 
other indications detailed in the account of 
the evidence of the parties given earlier in 
this judgment and to the circumstance that 
defendant’s father, late defendant No. 2, tried 
to compromise the case by offering some 
7j ghumaos of land or Rs. 1,700 cash in 
lieu of dower—See P. W. 4 and the judg¬ 
ment of the Court below. Taking all this 
into account, it seems to me that plaintiff has 
shifted to the shoulders of defendant the 
ontfff of showing that Rs. 2,000 is more than 
the * proper dower”, and this onus is undis¬ 
charged. 

For these reasons I would dismiss the ap- 
pe'al’with costs. 

Shah Din, J.—I agree generally in the fore¬ 
going judgment and in dismissing the appeal 
with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 972 of 1910. 

November 28, 1911. 

Present: —Mr. Justice R^^rfcson. 
FATEH DIN and others—Defendants — 

Appellants 

versus 

ALL AHA DITTA AND others —Plaintifts-- 

Respondents. 

Custom — Alienation— YergaX or Bargal Jafcs o/ 
Jhelum District—Will by a sonless Vargal. 

A Bargal sonless Muhammadan Jat of the Jhelum 
District cannot validly bequeath his property by Will 
to his daughter’s sons in presence of agnate col¬ 
laterals. 

Second appeal from the order of the Di¬ 
visional Judge, Jhelum Division, dated the 
6 th June 1910, affirming that of the Munsif, 
Ist class, Jhelum, dated the 9th March 1910, 
decreeing plaintiff’s claim. 

Mr. Ifiand Lai, for the Appellants. 

Bakhshi Qohal Chand, for the Respondents. 

JUDGMENT.—The parties are Vargjl 
of Bargal Jats of the Jhelum District. 

The question for decision here is simply, 
can a Bargal sonless proprietor validly be¬ 
queath his property by Will to his daughter’s 
sons in presence of agnate collaterals? 

Now, it appears that the deceased Atar 
made several previous attempts to alienate 
this land in favour of his daughter’s sons and 
there is no question of his desire and inten¬ 
tion to bequeath the land to him. He 
endeavoured to do so firsl; by means of an 
alleged adoption. The parties are Musalman 
Jats and it was held that amongst this tribe 
such an adoption is not valid. Then he 
endeavoured to alienate part of this l^nd by 

sale to his daughter’s sons Feroze, etc. That 
alienation was contested by the same re¬ 
versioners who are plaintiffs in this case and 
it was then decided inter partes that Atar 
had no power to alienate his property even 
by sale with possession in presence of the 
collaterals. It is now sought to establish in 
a suit in which some, at any rate, of the 
parties are the same that although it has 
been decided that Atar had no power to 
alienate by adoption and further he had no 
power to alienate by sale, he has the power 
to bequeath his land by Will, 

None of the instances produced of aliena¬ 
tion by Will are cases which have occurred 
amongst this actual tribe of Vargal Jats except 
one which is of too recent a date to form a 
precedent. Some of the other cases are cases 
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ocoarrha^ amongst other gots of Jats and these 
Cannot be excluded from consideration as Jats 
of the Jhelum District probably follow prac¬ 
tically identical custom, thongh they could 
not be held of the same value in cases of the 
same got. The answer of the Jats recorded 
at pape 54 of Talbot’s Customary Law of 
Jhelum District is vague and unsatisfactory. 
In the ordinary course of events the right of 
alienation by Will follows upon the creation 
of the right to alienate inter vivos^ but it is 
impossible to hold in this case that it can 
be said to exist in this tribe. It is, however, 
very significant that it has been decided in 
a suit in which some of the parties were 
indentical with those in this suit, (in which 
the broad issue of the power of Atar to alien¬ 
ate was drawn) that he had no power to 
alienate in any way in the presence of his 
collaterals without proving necessity. I 
prefer to base my judgment, that of a single 
Judjze, largely upon this precedent and the 
actual evidence on the record rather than 
npon any broad consideration of the question 
of custom of the Vargal jats. 

I accordingly dismiss the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revisioet Petitions Nos. 741 to 743 

OF 1910. 

November 16, 1911. 

Present: —Mr. Justice Abdur Rahim. 
RAMANATHAN CHETTIAR and another 

—PSTITiONBRS 
versus 

SOKKANATHA GOUNDBN and another^ 

Respondents, 

Civil Procedure Code (Act XIV oj 18S2), s. 232 - Oral 
assignment of decree^-^Wlxether application in accordance 
with law^8tep‘in-aid of execution—Lvnitation. 

The effect of section 232, Civil Procedure Code, 
1882, is that no application for execution baaed on an 
oral assignment of the decree, can bo entertained at 
all by Courts. Such an application is not one in 
accordance with law, nor is it a stop-in-aid of exeou. 
tion. The assignee of a decree under an oral assign- 
ment has no locus standi at all to apply for execution 

ParvaU v. Digambar, 16 B. 307, followed, 

Haftzudin Ghowdhuri v. Abdul Aziz, 20 0. 765. not 
approved. 


Petitions, under section 25 of Aot^IXof 
1897, praying the High Court to revise the 
orders of the District Muusif of Erode, dated 
6th August 1910, in E. P. Nos. 4311, 4312 
and 4313 of 1907 respectively in S. C, S. Nos. 
3121, 3128 and 3135 of 1902 respectively. 

Mr. T. M. Krishnaswamy Aiyar, for the 
Petitioners. 

Mr. 8. S. Vencatramana Iyer, for the Re* 
spondents. 

JUDGMENT. 

In 0. R. P. No. 741 op 1910. 

The question of law involved in this case 
is, whether an application for execution of a 
decree made by a person who purported to be 
assignee of the decree by oral transfer can be 
regarded as an application in accordance with 
law or as a step-in-aid of exeoutiou, the as* 
signee having, after the dismissal of the ap¬ 
plication and after the period of limitation 
had lapsed, obtained an assignment in writing. 
Section 232 of the old Code of Civil Proce¬ 
dure, 1882, says that if a decree be transferred 
by assignment in writing or by operation of 
law from the decree holder to any other per¬ 
son, the transferee may apply for its exeon- 
tion; this means that the Court cannot, for 
purposes of section 232, recognise any other 
mode of transfer, such as an oral transfer. 
As pointed ont in Parvati v. Digambar ( 1 ), 
as assignee of a decree under an oral assign¬ 
ment has no foou5 standi at all to apply for 
execution. Then, bow can it be said that an 
application by such an assignee may still be in 
accordance with law, or a step-in-aid of execu¬ 
tion. I think the position of the petitioners is 
clearly untenable; and their learned Vakil has 
not been able to adduce any autboiity in 
its support. OF the oases cited, those 
nearest to the point are the oases 
which lay down that an application by a 
representative of a deceased decree-holder 
for execution of the decree might be re¬ 
garded as being in accordance with law 
or a step-in-aid of execution, even if the 
application is not accompanied with a 
succession certificate. Bat section 4 ( 1 ). 
clause (6) of the Succession Oertifioate Act 


Brojonath y. Iswar Chundra Dutf, 19 0. 432 and 
UheT^ Sah'muUa Khan, 10 A. 26. diatingu- 

Where an application by a verbal assignee for exe¬ 
cution of the decree has been dismissed it will not 
have the effect of enlarging the time even if written 

assignment is subsequently obtained after the exoirv 
of limitation, 


(VII of 1889) merely lays down that 

the Court shall not proceed to exoonta 

the decree until the certificate is prodnosdi 

and not that the representative cannot 

make the application until he has obtained 

the certificate. [See Brojonath Surma T» 
(1)15B. 307. 
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Iswar Ohundra Dutt (v) and Mangal Khan v. 
Salimullah Khan (3)], The effect of section 
232, Civil Procedure Code, 1882, however, 
is that no application based on an oral trans¬ 
fer can be entertained at all, and it would, 
therefore, be impossible to treat such an appli¬ 
cation as being in accordance with law, or as 
having the effect of furthering execution. 
The Court not having the power to recognize 
such an application, this application must be 
regarded in law as having no sort of efPec*'-, 
I may mention that the Vakil for the peti¬ 
tioners very rightly refrained from contend¬ 
ing that I should ignore the provisions of the 
Civil Procedure Code in considering whether 
an application for execution is in accordance 
with law or is to be regarded as a step-in-aid 
of execution, because the Civil Procedure Code 
of 1882 was enacted after the Limitation Act 
came into force. Such a view seems to have 
been taken in Hafizuddin Okoudhri v. Abdul 
Aziz (4), but it is contrary to a series of deci¬ 
sions and is obviously untenable. I hold, 
therefore, that the order of the District Munsif 
is right. The petition is dismissed with costs. 
In C. E. P. No3. 742 and 743 op 1910. 
These petitions follow C. R. P. No. 741 of 
1910 and for the reasons recorded in the judg¬ 
ment therein 0. R. P. No. 743 of 1910 is dis¬ 
missed with costa and C. R. P. No. 742 of 
1910 is dismissed. 

Petitions dismissed, 

(2) 19 0. 482. (S; 16 A. 26. 

(4) 20 0. 765. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No, 1050 op 1910. 

November 21, 1911. 

Present’, —Mr. Justice Banerjee and 
Mr. Justice Tudball 
JAOAR NATH OJHA and others— 
Plaintipfs—Appellants 

versus 

RAMPHAL AND others—Dependants— 

Respondents. 

Oivil Procedure Code (Act V of 1908), 0. XXI, r. 35— 
Suit and decree for joint possession. 

An action for joint possession is maintainable and 
a decree for such possession must be given unless the 
Court deems it unreasonable in the interests of all 
the parties concerned to pass such a decree. 

Phani Singh y, Natodb Singh, 28 A. 161; A. W. N. 
(1905) 233, dissented from. 

Bhairon Rai v. Saran Rai, 26 A. 588, followed. 
Bahmat Chaudhri v. Salamat Chaudhri, A. W. N. 
(1901) 48; f^atson and Company y. Bam Chand Dutt, 
180* 10; 17 I. A 110; Bhola Nath y, Busken, A. W. N, 
(1894) 127» referred to. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 27th 
June 1910. 

Mr. Surrendro Nath Sen, for the Appellants. 

Mr. Ahmed Kareem, for the Respondents. 

JUDGMENT.—The only question in this 
appeal is whether a plaintiff who had never 
been in possession but was entitled to posses¬ 
sion jointly with other persons could be 
granted a decree for joint possession. The 
facta of the case are fully set forth in the 
order of our brother Chamier by which he 
referred this case to a Bench of two Judges. 
They are briefly these:—The property in suit, 
which is a share of zemindari originally 
belonged to one Lachbmi Ojha. It passed 
on bis death to his widow, and on the widow’s 
death to the plaintiff, to the respondents and 
to others. As the plaintiff did not obtain pos- 
Bession of the property, be brought the 
suit out of which this appeal bas arisen, 
for possession jointly with the defendants. 
He also claimed damages but that part of the 
claim has not been pressed in this Court, 
Other reliefs were asked for with which we 
are not concerned in this appeal. The Court 
of first insance decreed a part of the claim 
but refused to grant a decree for joint pos¬ 
session. This decree was affirmed by the 
lower Appellate Court. The contention before 
us is that a decree for joint possession ought 
to have been passed in the plaintiff’s favonr. 
For the opposite contention reliance is placed 
upon the decision of a Bench of this Court in 
Phani Singh y,Naioah Singh (1). That case, 
no doubt, supports the view taken by the 
Courts below but, with great deference, we are 
unable to agree with it. In the Full Bench 
caseof BhairanBaiy, Saran ifat (2), it was held 
that where the plaintiff had been ousted from 
joint possession by the defendants, a decree 
could be made in his favour for restoration to 
joint possession. We fail to see that on prin. 
ciple there is any distinction between the case 
of a person who was in joint possession but was 
subsequently dispossessed and the case of a 
person who was entitled to joint possession 
but had not obtained such possession. As 
pointed out by our brother Chamier, an 
action for joint possession is a well known 
form of action both in England and in this 
country and, before the decision of the case of 

Bahmai Ohaudhri v. Salamat Chaudhri (3) 

(1) 28 A. 161, A. W. N. (1905) 233. ’ 

(2) 26 A. 588. 

(8) A. W. N. (1901) 48. 
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dearees were always made for such posses¬ 
sion. There may, no doubt, be cases in 
which the Court may not deem it reasonable 
in the interests of all the parties concerned to 
make a decree for joint possession. An 
instance of snch a case is that of and 

Oompany v. Ham Ohand Butt (4). Another 
case of the same kind is that of Bhola Nath 
V. Buskin (5). That a decree for joint pos¬ 
session can be made has until recently in this 
Court always been regarded as settled law 
but if any doubt existed on the point, it has 
beeqifcmoved by the clear provisions of Order 
XXn rule 35 of the present Code of Civil 
Procedure. In our opinion the circumstances 
of the present case are such as to entitle 
the plaintiff to a decree for joint possession. 
The Courts below were, therefore, wrong in 
not granting hiip such a decree. We ac¬ 
cordingly allow the appeal, and vary the 
decree of the Courts below by adding to the 
decree made by those Courts a decree in the 
plaintiff’s favour for joint possession of the 
property decreed. The appellant will have 
bis costs in this Court und in the Courts 
below. 

Appeal allowed, 

(4) 18 C. 10} 171. A. no. 

{$) A. W. N. (1894) 127. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 150 op 1910, 
November 13, 1911, 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

SHAMINATH CHOUDHRI— Plaintiff— 

Appellant 

versus 

RAMJAS AND OTHERS—DEFENDANTS_ 

Respondents. 

Compromise decree-^Compromise obtained under un¬ 
due inJiuenceSuit to setaside the decree whether main¬ 
tainable. 

A suit to set aside a consent decree obtained under 
undue influecce is maintainable. 

Hadders Field Banking Company^ Limited v. ifenrw 
Lister and Son, Limited, (1895) 2 Ch. 273; 64 h. J. Ch. 
623; 12 R. 331; 72 L, T, 703; 43 W. K. 567; 

Qolab Koer v. Badshah Bahadur, 2Ind. Caa. 129' 13 0. 
W. N. 1197; Sarvesh Chandra Basu v. Uari *Dava'l 
Singh, 5 Ind. Gas. 236; 14 0. W. N. 461; 11 0. L. J 
346, referred to. 

First appeal from the decision of the 
Additional Subordinate Judge of Gorakhpur. 

Dr. Tei Bahadur Sapru (with him Mr! 
Mamakant Malviya), for the Appellant. 


Mr. Ohoudhri (with him Messrs. Qovtnd 
Pershad and Purshottam Das), for the Re¬ 
spondents. 

JUDGMENT.—This appeal arises out _ 
of a suit brought by the appellant to set 
aside a decree for partition of a joint family 
property which was passed upon compromise 
between the parties. The ground of suit 
is that the consent of the appellant to 
the compromise was obtained by undue infla- 
ence exerted on him by the defendant-respond¬ 
ent Ramjas Chaudhuri. The suit has been 
dismissed by the Court below on the ground 
that no such suit is maintainable. The Sub¬ 
ordinate Judge was of opinion that a decree 
could not be set aside by suit except on the 
ground of fraud or collusion. In the course 
of his judgment, be refers to section 44 of 
the Evidence Act. But that section does 
not purport to enumerate the grounds on 
which a decree can be attacked by a separate 
suit. There are cases, no doubt, which sug¬ 
gest that where a decree is attacked by a party 
on any ground other than that of fraud, he 
should proceed by way of motion or appli¬ 
cation for review of judgment. But all the 
recent authorities are to the effect that 
whether or nob a party may proceed by way 
of motion or application for review of judg¬ 
ment he may proceed by suit. In the case of 
the Huddersfield Ban)^%ng Company, Limited 
V. Henry Lister and Son, Limited (1) a consent 
order bad been made for the sale of some 
power looms. The Banking Company after¬ 
wards ascertained that the power looms bad 
been affixed to certain mills so as to become 
part of the property comprised in a mortgage 
security. At the time of the consent order 
it was supposed that the machinery was not 
affixed to the mills and, therefore, was not 
part of the security. The Company brought 
an action to have the order set aside. The 
action was resisted on the ground that 
the arrangements having merged in an order 
of the Court could not be set aside. Vaugbau 
Williams, J., said * The real truth of the matted 
is that the order is a mere creature of the 
agreement, and to say that the Court oau . 
set aside the agreement and it was not dis* 


puted that this could bs done if a common 
mistake were proved but that it oannot set 
aside an order which was the creature of 
that agreement seems to me to be giving 

J' Ch. 523j 13 R. 831 

72 L. T. 703; 43 W. R. 667. 
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dated or. not. 

meat cannot 

0 

order is good. 


the branch an pxis‘-,e ioo which is in i so^n loot 
of tbe'liee. iTnder the circumetances I have 
come to tVe ooitoln^ivin that. 1 can set aside 
the Older and give effect to what aie the 
trueiighia ot tne par(^e^^.*’ His views ware 
affirmed by the Court cf Appeal. Liudley, 
L. J., said 1 have not the slightest donbc 
that a consent ord*r can be impeached not 
,only on the ground of fraud but on any 
grounds which invalidate the agreement 
which it impresses in a mere formal way 
than usual. In my mind the only qieslion 
is whether the agreement on which the 
consent order wan based can be invali- 

Of course, if that agree- 
bo if. validated, the consor.t 
jf it can be, the cmsent order 
is bad,” Lopes and Kay, L. JJ., expressed 
themselves to the same effect. The decision 
in that case was followed in Micsi’nm'Ji GoLh 
Koer V. B>idfk<ih H th dur (2) and in Sa hssh 
Ohandra Bust v. liiriDoyil Si>,gh (3). The 
judgment of the Ot)art. ia the last mentioned 
case contains an exhaustive review of the 
authorities both as to the grounds on whic'i 
a decree obtained by consent or upon a com* 
promise can be attacked and as ro the pro¬ 
cedure to be adopted in such cas^s. In our 
bpinion the deoisiou of rhe Court below is 
wrong. We allow the appeal, set aside the. 
decree of ibe Subordinate Judge, and lemand 
the suit in orvlei that it may be restored to 
the file of pending cases and disposed of 
according to Jaw. Costa which in this Court 
will include lees on the higher scale will be 
costs in the cause. 

Afp>*nl alhiccd, 

(2) 13 C. W. X. r97: 2Tnd. Cae. 129. 
t3U4C. W. N.45ii 6Iucl. Cae. 2wG; 11 C. L. J, 
843. 


MADRAS HIGH COURT. 

Civil Apfeal against Oiid-r No. £8 cp 1908. 

October l9, 19 i. 

Tresenix —Sir Ralph Benson, Judge, and 
Mr. .lustire Abdor Kahim 

SRIRAXGa BLPaLa BaLAI RAO 
GARU A.\p ANorufiK—An Illani3 

versus 

RAJAH DAMARV KUMARA THIMMA 

nayanim Bahadur varUand 

A^o h«:r—Rbsfondenis. 

Civil Procedure Co le f'Act XIV of 1882^, s. 375 d— 
^tmj^omissin effseuiion^Suhse^uent application jor 


4 

expcviton on basis of compromise—Estoppel^Question 

of law 

In evecntion of a decree n 00*71 promi<© wa^ effect* 
fd oy the parties as to the mode tf sati.^fring the 
dniT. 0 nnd accepted bj* tiio Court wh ch di.-missed 
the e<eciitio:i ■tppH-nrioa the i peailing ani directed 
t lat if D’le p.irtie-H dirl not adh-^re to the comprotni!3o 
ji fresh applicar.ion for execution would have to be 
filed. ThereaHer, several piymcnts were made ia 
accordance with the co nproaiise b it the whole 
amount due not having been paid it was sought to 
realiz ; the balance in execution when the defendant 
contended that the terms of the compromise could not 
b * en'or^ed in e.xecution: 

Held, that the defendant was estopped from 
contending’that ilie terms of the arrangement could 
not be enforced in execution. 

Heldj further, that Ihe question wVelhcr estoppel 
arises on certain facts is a question of 1-vw, and th.it 
whatever its other effects may be, secti m 375 A of 
the Civil Procedure Code, dues not ia any way affect' 
the rule of estoppel. 

Appeal agaiusfc the order of the Dlstriob 
OonrtofN^rth ArOitt, dafed 2lnd October 
liO; in E. P. No. 16 of 1903 ia 0. S. No. 

12 of 1810. 

The Hon’ble Mr, T, V. Seshogiri Aiyir^ for 
the Appellants. 

Thn Hou’ble Mr. L. A. Govlnlarogxvx 
for the Respondents. 

JUDGMENT.—As regards one of the 
grounda on which the judgment of the lower 
Court is based, namely, that the decree is 
not exf^cntable against the successor of the 
seniid r who was party to the suit, it ia 
enough to point out that thi.s view cannot be 
supported in view of the decision of this Court 
in z-mindur of Kcrvetnrg v. Trustee <f Tiru- 
rnuliii Tirupati (1) which is followed in 
Depani Kalappa Eeddi v. Akkhappa Ncrowu- 
i.irn (2). 

We also think that the contention of the 
learned Vakil for the appellant that the 
respondent is estopped from contending that 
the terras of the compromise as evidenced by 
the pelifion dated the 16th February 1907 
cannot be enforced in execution. The decree 
was one for partition of certain family jewels 
and one of the decree-holdeis assigned his 
interpst in the decree to tlie appellant. Then 
Ibe parties agreed before the execuiirg Court 
that, ihe appellant instead cf having a. share 
of the jewels would get a certain sum of 
money as their value, and they turther ag* ecd, 
as we read the petition, that the money was 
10 beiealised in execution. The Court there¬ 
to 32 M. 429; 19 M. L. J. 401; 2 Ind. Cag. 18. 

C2) 8 it. L. T. 297} 2 H. \V. N. TSjIS Ind. Cag. 392. 



82 


INDIAN CASES. 


[1919 


PROMODA NATH V, ALAL'GTR KHAN. 

vpon pfiFped an ordpi' apceptin^r the terms of 
the comproraise and directed that the nppli* 
cation then peTicling- for execution be struck 
cfF. and in case the parties did not adhere to 
the agreement, a fresh aoplication for exfcu- 
ticn w< uid } ave to be filed. Then we find 
that several payments were made in accord¬ 
ance with this agreement, and afterwards 
the decree was ordered to be transmitted to 
another Coart h r execution for the balance 
of the money. Upon these facts, it seems 
to us ttat the defendant is estopped from 
center ding that the terms of the arrangement 
cannot be enforced in execution. In so 
holding, we act upon a principle which had 
been well established in many cases [see 
f^adn$ita I'illui v. Jiama Lj'vgh TiUn (d), 
Qonree Sunkar Trtbedee v. Aman Alt Chow- 
dh'iy (4); Lakghmari'i v. Suh'ya Fni (5); Shro 
Oolam Lall v. Beta (6).] It is true 

that the matter was not presented in this 
light before the lower Court, but these facts 
which we have stated are not disputed, and 
it is really a question of lavr whether estoppel 
arises on these faote; and there can be no 
question in such a case of the respondent 
being prejudiced because estoppel was not 
pleaded against him in so many words. We 
may roention that much reliance has been 
placed by Mr. Goviuda Raghava Iyer, the 
learned Pleader for the respondent, on see* 
tioD 375A of the Civil Procedure Code which 
be contei ds has the efieot of preventing any 
compromise such as this being enforotd in 
fxecutioa. Bat the section, whatever its 
other effects may be, does not in any way 
affect the rule of estoppel, and the learned 
Vakil for the respondent is unable to con¬ 
tend that it does. 

We, therefore, set aside the order of tho 
District Judge and remand the case. He 
will dispose of the Execution Petition No. 16 
of 1903 according to law. 

The costs will abide the result, 

« -r A « .V Arpenl fiUmred, 

(3) 2 I. A. 219 pp. 232, 233; 15 B. L. R. 383; 24 W. 

W.R.309. 

(6) 7 M 4ro. 

16; 6 C. 27; 4 C. L. R. 29. 


CALCUTTA HIGH COURT. 

Misckllaneocs Civrn Appeal Nc. 492 

f F 1909. 

November 2^, 1911, 

Prcsenfi — Mr, Justice Casper^z and 
Mr. Justice T) Chtterjee. 
PROMODANATH ROT— Dsobee holdbb 

—Appellant 

AL\MGIR KHAN CHOWDHURY and 
QjfjPRq — JrLO 'ENT n'<B’'OTH — R R-*'"ONDRNTS. 

Landlord and ft'nanf - Co-'ihnrei‘*s «ui> ior cnHre rent 
m'tkimj other co-nharcrA parties—Decree for hie ehare of 
rent ontu — It hether decree n rent decree or tnoney decree 

_ **f)err'e*\ fti'^aaing of—Rejerence to pleadingi aod 

judgment, if alhirnble 

A co sharer lutifllord brought a suit for the entire 
of rent making his oo sharers pro/ormi defend¬ 
ants and prnying for a decl\ration that the decretal 
amount sho iM be a charge upon th» tenure in arrears. 
The Court held that as the plaintiff’s share of the rent 
was separately collooted, his co.sharers woro not neoea- 
parv parlies and that tho ol um f>>r th dr share of the 
rent was untotiablo. A decree was passed for the pi tint- 
iff’s share of the rent to be realised from the assets 
(•f the tenant who had in tho moautiine died. Taia 
decree was not apocaled against: 

//eld, thdt, nlthongh the euit was rightly framed as 
n suit for rent and a decree properly passed would be 
capable of exeontiou under tho sp'^oial procedure of the 
B 'ttgil Tenancy Act, yet in the present case the Court 
passed a money decree only and it was inaapable of 
execution as a rent decree under the Act. 

A Court can refer to the pleadiugs nod jndgpueut 
in order to ascertain the real meaning of a decree. 

Appeal from the order of tbe Sab-Jadge 
of Rftjshaye, dated August 14t.h, 190’1. 

Dp. Rash Feh'iry QhosBj Btbaa Ett'nar 

Mitra and Sotish Vhandra Ghose^ for the 

Apoellaut. 

Babos Vw'irk-t Nath Chakrcvorti, J. Bagehtf 
Shyiima Ch- r-tn hoy and Htra Ftosad CAaWer- 
jee, for the Hnspoiidenta. 

JUDGMENT.—The main qaeafion in 
oontroversy in this case is whether the decree 
obtained by the appellant can be ezeonted 
as a decree for rent under the Bengal Ten¬ 
ancy Act. Tbe learned Subordinate Judge 
has held in the l egative, and the decree- 
holder appeals. The decree-holder is the 
owner of aix arnaa and the opposite party 
defeudanis Nos. 2 to f> are the owners of two 
annas of an pight n'mns mekal which was let 
out in p. /ij to the ancestor of the judg¬ 
ment debtois opnosite parties. The decree- 
holder, as such G annas owner brought a suit 
to recover arreaia of rent against the pifnf* 
dor making the owners of tbe remaining two 
annas proforma defendants, praying for a 
decree for the entire rent, as also, fora depla? 
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ration that the decretal amount should be a 
charg*o upon the tenure in arrears. Tasno 
No. 7 in the suit (“Are the plaintiffs «ntirlbd 
to havp a lien on the tenure in aui P”) was 
evidently frampd in consequence of the last 
prayer beini? objected to. The learned S ibor- 
dinate dudffe who tried the suit held that 
as the rent for the 6 annas had been sepa¬ 
rately collected, the co sharers wpre not neces¬ 
sary parties and that the claim f»r their 
share of the rent ^ras untenable. He held 
cn the 7rh issue, that the plaintiffs as part, 
owners could not enforce a lien on the tenu'e 
and ultimately passed a decree f r a sum 
which was to be realis-d from the assets of 
the po/wi/ar Nur Mahomed Khan who had 
died in the meantime, his heirs being sub- 
stifnted on the record in his place. This 
decree was made in April 1907, and there 
was no appeal against it. When the decree- 
holder sought to execute this decree as a rent 
decree under the Bengal Tenancy Act, r bj-c- 
tion was preferred by the judgment-debtor. 
Sbamsunmssa Khanom, that the decree was 
a money decree anci must be executed as 
ench. The Conrt of execution, reading the 
decree by the light of the judgment in the 

Original suit, held the objection to be well 
foucded. 

It is contended in appeal before us that 
the decree is a decree for rent; that the Court 
below was wrong in referring to the judg- 
raent f.>r the proper construction of the 
deore"; that, even if the judgment could be 
referred to, the 7(h issue was in'niateiiMl 
and should not have been raised or tried 
so that the matter cannot be 7 es fiudicjta, 
and that, in any case, the decree-holder is 

entitled to sell the tenure under section 153B, 
of the Bengal Tenancy Act. 

Reliance has been placed on the case of 

Rajah hromoda Nath Roy v, Rameni Kantm 
Roy (1). 

We have no doubt that the suit was right¬ 
ly framed as a suit for rent, and a decree 
properly passed therein would be capable of 
execution under the special procedure of 
the Bengal Tenancy Act. The law on the 

point, however, had not as yet been quite 
B.ettled, and the plaintiff was advised to make 
his special prayer f »r the decUration of a 
charge on the tenure. Inasmuch as the 

that prayer, an iasne 

'r r T^T Bom. L. R. 66; 

7 C, h. J. 139} 3 M. b. T. 151; \s if. L. J. 43. 


wus framed and decided agtinsfc the pUiut- 
iff and a dpcree was passed for the amount 

i-iarrearto be realised from the assatg of 
the d ceased putnidir. Even without the 
I'ght thrown by the jadgmeot. thi^ last 

mentimed portion of the decree indicates 
that the Court meant to pass a money decree, 
i no judgment, however, makes the whole po¬ 
sition clear and there is ample authority for 
the Court to refer to the pleadings and judg¬ 
ment in order to ascertain the real meaning 
of a decree. See Jrjgatnt Singh v. Sarabiit 
{2}; Magniram v. Mehdi Hossein (3), 
The decree in question was not appealed 
against, and has became final and is binding 
b-^tween the parties in execution. See Rim 
Nirp I Singh V. Rup Kuiri (4). No question of 
rpsjud'catx can arise, as the question is raised 
n»tin another suit but in execution of the 
decree psssed in the same suit. Again, the 
decree not being, in our opinion, a decree for 
arrears of rent, as contemplated by t he Bengal 
Tenancy Act, the provisions of section 
1588 of that Act have no application. 
Mireover, the decree was passed before that 
peotion was enacted. We think, therefore, 
that fhe learned Subordinate Judge wes right 
in his estimate of the nature of the decree, 
and we accordingly dismiss the appeal with 
cjs^s 5 gold moliurs. 

r 2 M 90 i.-; 3 . Appeal dumissei. 

(3> 31 0. 9>. 

(4J 11 I. A. 37} G A. 2G3. 


ALLAHABAD HIGH COURT. 
SacjND Civil Appsal No. 332 of 1911. 

November 22, 1911, 

Mr. Justice Bauerjiaud Mr. Justice 
Tudball. 

ABDUCj HAKIM KHAN avd ANOiasR_ 

Defendants—Appsliants 

versus 

CHANDAN AND ANOrHs-^—P laint.ffj - 

REvSPO JOFINTS. 

RegUtritim Act {XVI of 199^), 73, 74, 77— -f 

eaUo'ihr rev^traflyn^Inixirg -Ni evidence prodlced 
— O'der of reiUAxl. 

Wnere, owing to the absence of the parties who 
were to attend for the purpose of an inquiry under 
section 74 of the Indian Registration Act, a Registrar 
dismisses an application made under section 73^of the 
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Act to have the flocnment re^rietorccl, the orc]er of Iho 
Beffi^^trar ip an order of refasal witliin tlie meaning 

of foction 77 of tlie Act. , ,, , i o- ? 

[^ojibnllih Sir nr v. Iloji Kho'h JJaAomccZ Sirka^^ 

13 • h 261, f'dio.ved. 

U it Upnd^iia v. Imatn Bandi Bihit 21 A. 4C-., re* 


ferred to. . . i? iv 

Second appeal from the decision of the 

Diafrict Judge of Saharanpur, dated the 27ili 


of January 1911. 

Mr. Bra n> th Vyas, for the Appcllantfl. 

Mr. S. A. Jlaz-ef, for the Respondenrs. 

JCDGMEiV r.— This appeal arises ont of 
a suit brought by the plainlifFs-reepondents 
under section 77of the Eegisiralion Act to 
fipcure registration of a Bale-deed ^vhich was 
admittedly < XHCiited hy defendant No. 1 as 
general attt/iney of defei'dant No 2. The 
puit was contested hy both the defendants. 
Registration was refused by the Sub Registrar 
on tbe 20ch of December 1908. Within the 


period of thirty days from that date the plaint- 
iff.H-respondents applied to the Registrar 
under section 73 of the Act. A date wis 
fixed by the Registrar for an inq »iry to be 
made under section 74. On the date fixed 
the parties did not appear* and the R^^gistiar 
recorded an order dismissing the application. 
The plaiutiffa then brought the present suit. 
The suit was resisted chiefly on the ground 
that there had been ro inquiry by the 
Registrar under section 74 of the Act and 
that, therefore, there had been no such 
refnaal to register as is contemplated by S:C- 
tion 77. A plea has been raised in this 
Court that the application to the Registrar 
had not been made within the time allowed 
by law. There is no substance in this plea 
as it was admitted by tbe parties in the 
Court b^low that that application was 
made Within thirty days of tbe order passed 
by the Sub-Registrar. This is manifest 
from the opening lines of the Appellate 
Court's judgment and it has not been shown 
to us that the statement contained in tlie 
judgment is incorrect. Both (he Courts 
below decreed the plaintiff's suit relying upon 
the ruling in Sa^ihuUoh Sirkar v, HtJ hhos'i 
Mahomfd .Sirknr il). They have held that 


the order of ihe Hegistiar is a lefusil within 


the meaning of section 77. Tbe point taken 
before ns is that tbe applicants, i. e , the pre* 
sent plaintiffs, not having appeared bs'foro 
the Regiarrar and not having addneed 
evidence, the inquiry which is ordered by 
0) 13 0.261. 


^ * 

4 

.cpcMon 74 WAS not made, and, therefore, thi 
order of tho Registrar is not a refusal such 9$ 
is contemrdated by the law. ^ Reliance is 
placed npon certain ohsprvsHons in UHt 

Upaahtfi V. T^nm B ndi Bihi (2). The ques¬ 
tion for decision in that case was 
not that which is now before ns. In that 
case the plaintiff Mnmmmnt Imam Bandi 
Bibi, had made an application to the Registrar 
to obtain an order for registration more than 
thirty dai a after the order of the Sub-Regis- 
tier refusing registration. Tt was, therefore, 
held that she had not fulfill-^d one of the 
condirions prer^dent to the bringing of a suit 
under SPC'ion 77. To the course of the j idg- 
inent certain observations were made by one 
of the learned Judges. On pages 40o and 407 
Burkitt, J., says “the words ‘refoses to order 
t>>e document to be registered under section 
76' imply.in my opinion, that the application 
mnsthavebeen presented in lime under section 
73, and that after if quiry the Registrar has 
refused to direct it to be registered”. Stress 
IR laid upon the words that after iiquiry the 
Registrar has refused to direct it to be regis¬ 
tered. At tbe bottom of page 403 the 
judgment continues—* finally I would point 
out that the right, of suit given hy section 77 
of the Act is aright coDsequentiul on a refusal 
under section 76, which refusal is based on 
the inquiry directed by section 74, and if there 
be no such refusal no right to sue aooraes 
under seoMon 7?*’. In so far as those obser¬ 
vations touch on the quesHon of tbe inquiry 
made after an Application, they' were quite 
nnnepessnry for a decision on the point in issue 
in that case In the case now before ua there 
is no matei ini on the record to show to us what 
fxrcrtly happened in the present case, and 
we are not prepared to hold that where the 
District Registrar on an application duly pre¬ 
sented within time has fixed a date for the 
purposes of an inquiry and has then refused 
to register the document because no evidence 
has been adduced before him no such lefusal 
hnsbeen madeas it contemplated byseotion 77* 
There is nothing in the oiroumstanona of the 
CRse to show that, the applicati m under seoMoA 
73 was not a 6oni fide application which the 
pluintiffh did nor. inu nd to prosecute. It 14 
clear that they neitlur withdMW not 
(tbindoned their applicaiion. The Regis¬ 
trar’s order diarai‘*siug the application waa 

One merely refusing to regiater thf; 

(3)24A.402. 
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docamenti b<=}caa«?fl no evidenc^^ fhe execa* 
tion thereof had been plac‘»d before him. 
We ajjree with the remarks in Saiihit lah 
Sirkar v, Tlnii Kho^^h Mahomed f^irkor (1), 
In o\ir opinion the decision ot the Coart bel >w 
is correct. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


OALOUTTTA. HIGH COURT. 

Segjnd CiViL Appeat. Nx 2276 of 1903. 

July 21, 1911. 

Fresentx —Mr. Justice Mook»rjee and 
Mr. Justice Caroduff 

Mohunt JAGARNATET DAS—Plaintiff— 

AfP2rL\NT 

versus 

BTBI RUPA—Defemdant—Rfspovdent. 

I/tnda Law —Shebaifc —Alienniio'ihy Mohanfc -Saiffo 
set (liide nli nition-^B tt'dsn of proof -Pow^r of ahebait 
^Aliennfion when to b». jaitijied^What has to he es- 
tahlixht^d tojusHfy alienation. 

The question as to the party on whom th^ onus of 
proof lies iu a suit to set aside an alienation of en¬ 
dowed property, w one not oapable of a geaeral 
and inflexible answer. 

Hnnoon'inpeysau l Panday v Bahoooe Manraj Koon. 
weree, 6 il. I. A. 393 at p. 419; Id W. R. dl, referred 
to. 

Where, at the tim? of suoH alienation, the plaint¬ 
iff was j )int Manu^ir of the properties of the 
endowment an 1 had speoial means of knowledsfo 
as to the funds available for the purpose of t ie 
maca^eraenfc, it was for him. to prove thifc there 
was no necessity for the alienation mvd» by the 
^ohont in possession. Tlie power of a »h'!hait in 
respect of an alienation of en lowed p.operty is 
analogous to that of the Manager of the property of 
an infant. 

Prosn'^nn Knmari y.Oohh Oh%nd,'Zl, A. H5: 14 
B. L. R. 450; 2H W. R. 251, D'y^rfjnn-yth v. R tmehinde>\ 
4 I. A 5i; 2 C. 34il, 8heo ^%ankar Gir v Ram ShetoaJe^ 
21 0. 77, l^fawai Sir Sye l fh^Kain Khan v. Mohant 
Phagwan Dns, 11 C. VV. N. 26l: 34 J. 249; 3 C. L .1. 
442; and Madho Purshad v. Ram Ratan, 11 Tnd. Cas. 
607; 14 0. \j. T. 264; 15 0. W. N 83d; (1911) 2 M. 
W. X 66; 13 Bom. L. B. 780; 21 M. L. J. 933; 10 M. 
L. T 4S1, relied upon. 

, The alienation of the corpus ought only to be resorted 
to as an extreme measure in the absence of ocher 
reasonable means of providing for the means of the 
endowment. 

Nafanja Desikar v. Paltniappa Ghe^hf, 9 lul. Cas. 
281: 20 M L. J. 969; 9 M. L. T 8 », referred to. 

What has to bo established to justify su^'h an alien- 
cation is that, for the needs of the enJowm^mt, n? other 
means wad available short of an absolute alienation of 
the property. It is n)t enough to find tnat the sum 
paid by the transferee was apolied for the purposes of 
the endowment Where there was no finding that 
4he needs of the endowment at the time the aliena- 


tion was made might not bare been met by other 
mf»nns than an absolute transfer of a portion of the 
endowed property, the sale was held to he void. 

Appeal from rhe decree of the Sec md Sub- 
Judge of MrzafFarpur, dated Jane 3rd, 19 j 9, 
modifyirg that of the Additional Munsif of 
that place, dated February 15 h,l!^09. 

Babus Lichmi Narain 6tnQhf for the Ap¬ 
pellant. 

Babu Unankali Mukherjee and Manmotha 
^icth Mnf^heriee, for the Respondent. 

JUDGMENr.—The subject-matter of 
the litigation which has given rise to this 
appeal is a parcel of 4 bighasoi Fikirana land 
which admittedly formed part of the endowed 
properties belonging to the Panapur Muth. 
It appears that Mohant Siaram Das, the 
spirifual head of this endowment, died on 

the 12th August 1905. Upon his death, 
disputes arose as to the succession to the 
office of Mohentf and on the 27th June 1906, 
these dispute.s were settled among three 
rival claimants bynameBtldeo Dis, Jagar 
Nath Das and Saligrara Das. The parties 
agreed that Baldeo Dis would continue to 
be the Mohant daring his life-time and that 
upon his death, Jagar NathDis would sac* 
ceed as Mohant of the two Asth'ds at Panapur 
Nariar and Bdrhampura while Saligram Das 
would succeed as the Mohant of the Asfhol 
at Chapra Rupnath. It was further arranged 
that, during the life-time of Bildd), Jagar 
Nath would b 0 .i>int manager with him in 
respect of the two Asthals to whioli he would 
be entitled to succeed upon his death, while 
Sal'gram would be the joint manager of the 
Asthal at Chapra Roopoath to which he 
would be entitled ultimately to succeed. 
This eferam m'l was duly registered on the 
27th June 19C6 and contained an express 

provision that BildeoDas would not 

have any right of aiieuaiion of ihe properties 
of the endowment. The deed further re¬ 
cited that the properties of the endowment 
were subject to considerable ancestral debts, 
that is, debts incurred dmiug the manage* 
ment of the preceding Mohants^ that if pay¬ 
ment of the said ancestral dr b s necessita-ed 
the sale of any property. J tg^irnath and 
Ssligiam, by jnning with Bild«o in execution 
of deeds of sale in respect of > he properties 
appertaining to the AsthaU at Panapur 
Nariar and Berhampura and Cuapia Roop- 
nath respectively, would pay off the ancestral 
debts, and that if Jagar Nath and Saligram 
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did Doh join in Uie execuHon of ^ the deeds of 
salp, Bildeo U iS would •be eiifitleJ, up^n 
giving nolicp, to execute deetls of sale an lei* 
his own signature a id p ly olf t.ne a’iC3srral 
debts tho ‘ebe. It) appears that, on the 9th 
April 1907, B ildeo Das executed a c inveyauc.) 
in favour of the defendant resp nidr*ru. in 
respect of the disputed property. The pliiut- 
iff coraraeoced this action on the 8 h April 
1908 for declaration that the transfer was 
void and that he was entitled to recover 
possession. The defendant resis^etl the 
claim on the ground that the transfer ha I 
been executed for justifying necessiry and 
that she had cmseguently ac:iairel an in- 
defeasib'e title to the property transferred. 

The Court of first inscance found that 
out of the consideration^mouay of 
Rs, 8D0 paid for the onveyanca, it had 
been established that Us. 25i had b.)ea ap* 
plied in satisfaction of a debt incurred to 
meet the expenses of the sradk cerera my of 
Mohant Siarara Das that, as to tlie re¬ 
mainder, there was no satisfactory evidence 
to show that it was needed for the benefi'^. 
of the endowment. In this view, the C)uit 
of first instance gave a decree to the plaintiff 
for recovery of possession upon paymeun of 
Rs. 25with interest thereon. Beth parlies 
were disjatiafied with this decision and 
appealed to the Subordinate Judge. The 
plaintiff contended that he was entided to 
recover the property without payment of any 
sura at all. The defendant ontenJed, on the 
other hand, that the plaintiff was not entitle 1 
to recover the property under any circu u- 
stances. The Subordinate Judge has affirme i 
the finding of the first Court that Ri. 25 i 
was needed for payment of the deb*, incurre l 
at the time of the stucI/^ of Siaram Das. As 
regards the remainder, he hus found that 
it was also needed to meet the expenses of 
the management of the endowment. Upon 
these findings, the Subordinate Judge has 
held that tue whole of the consideration- 
money was applied for the benefit of the 

endowment and that the plaintiff was conse- 

quentdy nob entitled to impeach the tiile of 
tne defendant. 

The plaintiff has now appealed to this 
Court and, on his behalf, the decision of rhe 
bubardiuate Judge has been assailed on three 
grounds, namely.that the finding or tho 
bub-Judge upon the question of i.eoessity 
cannot be supported, inasmuch ns he had 


errone'^usly thrown the burden of proof upon 
the plaintiff; secondly, that the facts found do 
not sh >w that there was any justifying ne- 
cessily for the alienati'm »n 1, thirdly, that 
even if there was any jasrif>ing necessity for 
t he alienation, the transfer was void as it 
was in contravention of the provisions of the 
c'r.irnamah by which the transferor was 
bonnd. 

In so far as the first of these contentions 
is concerned, there is, in our opinion, no 
subitai C 0 in it. No doubt, ordinarily when 
a person takes a property from a limited 
owner and his title is impeached, the burden 
is upon him to show thar. he has acquired the 
property under oiroumstaooes which mike bis 
lifle nnimpeaohable. Ic was explained by 
their L irdnhips of the Judicial Committee in 
the case *>f TI >noo nan t‘er3>ul t^andiy v, 
Musammat H booee Munrnj Koonwtree (1):— 

* No hard and fast rale cau be laid down in 
cas^s of this deacripiion. The question, on 
whom d *68 the onus of proof lie in each salts 
is one not capable of a general and inflexible 
ans-ver. The presump im proper to be made 
will vary with oircuiusranoes and must ba 
reguia'ed by and dependent on them.** The 
bubordinare Judge has pointed out that, at 
the time the alienation took plao*, (be plain* 
tiff was joint roan •get* of the properties of the 
endowment. He had special means of know¬ 
ledge as to the funds available for the pur¬ 
pose of the management at the time. It was 
for him to prove that there was no neoessity 
for the alienation made by the Mo'tanf in 
possesbiou. The fiist ground, tberefoie, must 
fail. 

In 80 far as the second ground taken by the 
plaintiff uppi lUur. is concerned, it is, in oup 
opinion, well founded. No doubt, as has been 
laid down by their Lirdshipn of the Judioial 
Committee in tbe oabes of P osuuno Kwnati 
V, Qihb Chund (:) and I’oorgunoth v. Eatth 
Chn7ider (d) and uRo by this Court in the 
cases (»f Shea :Shn7ikar Gir v. Itani c^hewak ( 4 ) 
and S* w b Mr :>ye>l Hossoin All Khtn v. 
Mohani rhogicnn Uas C'K the power of the 
in lesptut of abenaiion of endowed 
pioperry is analogous to that of t.he manager 
of the properly of an iniaut, [ duciAo f rwsuil 

(l) G M, I A. non at p 4'0. 18 W. R, 81. 

- 1 A 14:>; 14 li h a. 4>0} W. K. 253. 

b'B 4 1. A. 2 C. ;i4l. 

(4 24 t'!. 7?. 

Koj n U. W, X, 201; S4 C. 240, C C. L. J. 412. 
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V. Kam Rotan (6)]. It must be reraerabereu, 
hoveever, as pointed out by the learned Judges 
of the Madras Hi^h Court in the ca«(o of 
Stpenath Devastgamani Rtiyidfiroso^nodhi alias 
Nataraja Dpsihar v, Pnlanitppa Ghetfy (7), 
that the needs of an etidowmeot may be 
very different from the needs of a human 
being and the test to be applied to determine 
what is justifying necessity in the case of an 
endownaent may not be the same as in the 
case of a human being. Mr, Justice Krishna- 
swami Ayyar observpd in the case just 
mentioned: The shehnit is in a position 

analogous to that of the guardian of an in¬ 
fant heir and he cannot alienate the corpus 
of the estate except for su0icieot necessity, 
A decree can also be passed against the 
corpus of the property. A necessity justify¬ 
ing alienation of rent and income will not 
be such as will justify an alienation of the 
corpus* Alienation of the C'TTpus ought only 
to be resorted to as an exfreme measure in 
the absence of other reasonable means of 
providing for the needs of the endowment.” 
In the case before ns, there is no finding by 
the Subordinate Judge that the needs of the 
endowment at the time the alienation was 
made might not have been met by other 
means than an absolute transfer of a portion 
of the endowed property. It is not enough 
to find that the sum paid by the transferee 
was applied fop^ the purposes of the endow¬ 
ment, What has to be established to justify 
the alienation is that, for the needs of 
endowment, no other means was available 
short of an absolute alienation of the pro¬ 
perty, We are, therefore, of opinion that 
upon the facts found by the Subordinate 
Judge, the sale cannot be snpported. But 
as the sum advanced by the defendant has 
been applied for the ben^-fio of the endow¬ 
ment, ordinarily the plaintiff' would be 
entitled to ask the Court to vacate the sale 
only on condition that the sum paid is re paid 
-to the vendor. Ib has been contended, 
however, by the learned Vakil for the ap¬ 
pellant that he is not bound to psy this 
money, because the sale is not merely void¬ 
able but void because it was made in con¬ 
travention ot the provisions of the Q'irarnaynn, 
This leads us to the coasideration of the 
third ground. 

(6) 15 0. W. y. 833: U C. L. J. 254; 11 lad. Cas. 
507: (1911* 2 itf. W. N. 63; 13 Bom. L. E. 780; 21 M. 
L. J. 938; 10 li. T. 491. 

(7) 20 M. 1/. J, 989; 9 L. T. 83; 9 Ind, Cas. 281. 


In support of the third ground, our atten¬ 
tion has been invited to the clan^ie in the 
e'kr^irnama that Mohant Baldeo Das had 
no right of alienation. The learned Vakil 
for the respondent has contended with o >n- 
siderable force that this implies that there 
was to be no right of alienarion except for 
j isrifying necessity. He has argued that, 
if this view is not adopted, the result would 

be that the endowment might be hopelessly 
embarrassed in cases of necessity where the 
necessity could not be met for the income 
of the properties endowed. We are unable 
to accept this contention as well founded. 
If the construction suggested by the learned 
Vakil for the respondent be accepted, we 
have to insert in the deed words not to ba 
found there. At the same time, if the words 
proposed are inserted in the deel, the danse 
in question becomes superfl loua. Ib wouM 
then merely provide that the \^fo\ant would 
not have any right of alienation except for 

justifying necessity. In other words, the 
effect of che deed would be what the ordinary 
law is in cases of alienation by MohanU. On 
the other hand, it is clear tha\ in exceptional 
cases of the description suggested by the 
learned Vd.kil for the respondent, ib would 
be open to the parties to bring a suit for 
administratioQ of the eudowed proparties, and 
part of the endowed properties could be 
alienated under the direction of the Court 
so as to save the endowment. We are, there¬ 
fore, clearly of opinion that the alienation in 
this case was contrary to the express pro¬ 
visions of the e^^rarnama and as ib has bsen 
found that the defendant at the time of her 
purchase had notice of the provisions of the 
instrument, she is clearly bound by the 
terms thereof. The deed in favour of the 
defendant is, therefore, clearly void and the 
plaintiff is entitled to have the sale cancelled 
without re payment of the consideration. 

The resuU is, that this appeal is allowed, 
the decrees of the Courts b^low discharged 
and the suit decreed. Bat, uader the cir¬ 
cumstances of the case, we are of opinioti 

that each parry should pay his o.vt) cjsba in 

all the Courts. We further declare that the 
plaintiff will not ba entitled to any /nesae 
profits up. to the dace of this judg neat. 

Appsxl allowj'J* 
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BAGHTJNATn PROSAl) t'. ITASHI PROSAP. 

CACUTTA HTGFT COURT. 
Mjscellaneol-8 Civil Appeal No. 117 

t F 1 1. 

A ngusfc 15, 1911. 

Fiescni:^ Mr. Jufetice Mc( kerjee atd 
Mr. Justice CftrridufT. 
RACnUNATH PROSAD—JCDOMEM- 

PELTOE—AfPZLLA^.T 


versffs 

KASHI PROSAU AND ANOTHER—Decree- 

11'U.DFRS— Kpsro.SD'^NTS. 

Cj'rtt Prorcdure Code {Act V of s. 4;^— Frond, 

inter {'relation ot — J udjmentdehtor'^i objection tn valid- 
itij oj sale, ij Jroud f)ytn C'l-~ *'Dote of decree*^ -- Order by 
Apf eliate Court-^Dicrce-holder’a power to add to period 
C) lunitation. 

Stctioii 48, sub section (2) clause (o'), Civil Troce- 
duie Code rtquires not only that there should bo 
fraud on the part of the judgment-debtors, but also 
that the fraud should be of such a clia'-acter as to pre¬ 
vent the decree-holder from executing the decree. 

Scshacl.alatn Clulti v. Ilajam Chetti, 8 AJ. L. J. 20^^, 
relieti upon. 

Oho term “fraud” in section 43 should be int'^r- 
pre-ttd in a wirier sense than tliat in wliich it is 
generally used in English law. 

PatUikora v. Kaugasumi Cheiti, fi M. 365, followed. 

The coruJuct ( f a judgment-dob'.or cannot bo 
deemed fraudulent simply because his ohjection tu 
the validity of the sale of liis property in execution, 
nltimutedy pioves unsuccessful. And that objections 
caurot bland in tho nay of further execution of the 
dsciee. 

In the course of execution procecings iu connec¬ 
tion >\i'h a ceitain decree, an Appellate Court 
directed that tho judgment debtor sliould pay a 

certain amount every month in eatisfaction of the 
decree: 


held, that it was rot the intention of (ho Appellate 
Crurt to supersede tho criginul decree .oud that *ho 
order rneiely defennined tho mode of pavmoiit fi r 
the satisfaction of the decree, and that if 'clause i6) 
of sub-stclion (1) of stetion 48 of the Code bo not 
aipHcable to the case, tho decrce-holdor cannot 
cxeiute the decico after 12 years from the dnlo of 
the original decree though tho'appiicaiion foi exc 
cation IS made witfiin J2 years of tho Appellate 

tcurt’s erdd-aforesaid. 


A decree-ho'dor cannot, by binding himself not to 

execute a decreo for a certain period, add to tho 
t)in6 V hicii ilie Iciw allows him tocxcciito it 

dbe judgment of Hiv iimnes Pcncnck in Kristo 
Jiotncl t>tr)gh v. lluree Sirdar, 13 \V, .p u j 44 
referred to. '' * 


^Fptal from )l,e order of the Sub Judiro 
Fati.a, dated Merch lltb, 1911. 

Muhamviad Mustofu Khun, for tlio 

Appellant. 


Babufi Umohvli Muherjee and Mc 7 imQti 
Aath MuKet'ep, for the ReFcondenta 

JLEGMiLnT.—T his appeal is diiect* 
Ggaittt an cider by which iho Court 1 el, 

li&s tllowcd the execution to prccccd Lii t 



basis of a decree for money made on hhe ISfhr 
August-. 1897 against threo person** by name 
Rna Pcjsad, Th^kar Prosad and Rtghanath- 
Prosad. Ram Prosad died on the lat 
April j90d aud rhakur Pro.sad on Feb¬ 

ruary 19.i0. An anplication was made OQ the 
lab September 1 :^10 and was mob at once with 
the objection that no order for ex ciition 
could he made on the basis thereof nnder seo* 
(i-wi 4B of the Code of Civil Procedure of 
1903. The Subordinate Judge has overrule! 
the objection and has held that the o.ise is 
covered by sub s-'Cti »n (i) cliu-ie (o) of s^o* 
t.ion 4h The jadgTDeot debtor ha-t no v ap¬ 
pealed to this Court, and on his behalf it has 
been argued that the view takao by the Sub¬ 
ordinate Judge is manifestly erroneous. 

Section 4) provides that where an applioa*. 
tion to ex-'oate a decree, not bei^'g a decree 
granting en injunofioo has been made, no 
order for the execution of the samo deoiee 
shall be made upon any fresh application 
pre.sented af^er the expirati >n of twelve years 
from one of two dat( s, namely, firsts the date of 
the decree sought to be ex muted, and 830ondly^ 
the dvte of default io making payment 
when the decree or any subsequent order 
directs any payment of money to be made at 
a certain da'-e or at recurring periods. Sub¬ 
section (2) lays d >wn that nothing in the 
section shall be dr>en3ed to preclude r,he Court 
from oi dering the execution of a decree npon 
an application presented after the expiration 
of the terra of twelve years when the judg¬ 
ment-debtor has by fraud or force, prevented 
the execution of the decree ab Rome time 
within twelve years immediately before the 
date of the application. In view of tho date 
of the dt-cree and the date of the present ap¬ 
plication for execution whioh, it is not sug¬ 
gested, is in coniiruation * f any previous 
urpl-catior, it is rannifest that the objeotion 
under sicHon 48 p i.no f eie is well fenoded. 
Ill the Court, below the d*-or<'e-h'Ideia at¬ 
tempt* d to biirg tl e case within edanse («) 
of sub F(otinn (2) and ilie Subordinate Judge 
has belli that the decree hi Iders a ere pre¬ 
vented by finnd from * xecutii g the decree at 
f( mo time vNiihin tndvejeHTR immediately 
W ff re thti dntn *1 pieseiit application* He 
l.as lelud iip,>n tht>e ciicuinHianceR in sup- 
pfit, if I ia \iew I bat iln-ie wap fi,aud on the 
pni^t ( f ti e jv.dgmelit-debtor8 of »lhe desorip- 
tiGii n.tnti^utd iu the Ktotiuu. ' Hd baa point* 
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efl ouf, in the first place, that after the pro¬ 
perties of the jatierrnpnt-debtors have been sold 
in exftCiiM’on of tbis very decree on the l?th 
June 1893, they took objecrin to tbp validity 
of the sale under sections 214 and 311 of the 
Code of Civil Procedure of 18-2. The ob¬ 
jection was disallowed on the 4bh April 139Q 
and an appeal was preferred to this Court bab 
was ultimately dismissed on the 22nd February 

1901. The Subordinate Judge appears to 
have thought that as the objection of 
the jadgment'debfcors to the validity of 
the sale ultimately proved unsuccessful, their 
conduct must be deemed frandulent. The 
second circumstance upon which the Subor¬ 
dinate Judge relies, is the fact of the institu¬ 
tion of a suit by one Makiinda Bibi who claim¬ 
ed title to the property on the foot of a mort* 
pge, dated the 27th January 1897. The suit 
instituted by her ultimately proved unsuc¬ 
cessful and whs dismissed on the 17bh May 

1902. The Subordinate Judge is of opinion 
that this suit was instituted by Mukunda Bibi 
at. the instance of the judgment-debtors 
who had created in lier favour a fictitious 
mortgage. The third circumstance upon 
■which the Subordinate Judge relies is the 
institution of a suit against one Radha 
Krishna in respect of a house which was sold 
in August 1903. After the decree-holder 
had purchased I his property Radha Kissen pre- 
ierred a claim, which was allowed on the 5fch 
September 1909, The decree-holder as pur¬ 
chaser instituted a suit for declaration of title 
which was decreed on the 15th N'ovember 

1903. An appeal preferred against that 
deo'^ee was dismissed on the 17i:.h May 
1907. 

In our opinion, none of the three circum- 
Btances upon which the Subordinate Judge has 
relied in support of his view is sufficient to 
show that there was fraud on the part of the 
judgnient-debtors within the m'aning of sec¬ 
tion 48, Code of Civil Procedure. It is worthy of 
note, in the first place, that the objection which 
was taken by the judgment-debtors was to 
the validiiy of an execution sale or of the title 
acquired by the d^'Cree• holder as purchaser. 
In other words, the decree-holder had to face 
an objection by the judgment-debtors not in 
his character as a decree-holder but in his 
character as an execution purchaser. In the 
Becoiid place, it is obvious that the objection, 
whether groundless or well-founded, could 
not dtand in the way of farther exeoation of 


the decree. There was nothing to prevent 
the decree-holder from proceading with 
furcher execu^im daring the pendency of tha 
inye3fcigi^.ionint)the validir.y of the objection, 
Indaed, the history of the lirigatioa shows that 
the decree-holder did proceed to executi the 
decree notwithstanding the proceedings for 
inquiry into the objections mentioned. Sec¬ 
tion 43 requires not only that there should bo 
fraud on the part of the judgment-debtor 
bat also that the fraud should be of such a 
character as to prevent the decree-holder 
from proceeding with execution of the 
decree; that this is essential is .-thown by the 
dec'sion in Seshac\alain Ohetti v. Hajam 
CheMy (1). 

The only question which remains is, whe* 
ther the oircurastanoes mentioned by the 
Subordinate Judge can be treated as consti- 
luting fraud on the part of the judgment- 
debtor. The term “fraud” as'used in section 
43 is not defined in the Code. But the learn¬ 
ed Judges of the Madras H'gh Court point¬ 
ed out in the case of Paitakarra v. Rangasami 
CheUi (2) that the term “fraud” in that eectiou 
should be interpreted in a wider sense than 
that in which it is generally used in English 
law. This view has been adopted in subse¬ 
quent decisions and it has been ruled that 
where the judgment-debtor has eluded arrest 
in executirm of the decree or has prevented 
the execution of attachment processes, hia 
conduct is fraudulent within the meaning of 
seation [akagu Jeihi V. Male's Saw isahe\ 
(3) and Ven'iayya v. Ragh'ivi Oharlu (4-] 

[ Viialitchi v. aivi Sankara (5); Rai Skamkissea 
V. Damar Kwnari (6).] It is nob necessary for 
US to consider whether some of these decisions 
upon their epecial facts, may not be open to 
legitimate comment. The true rule appears 
to have been laid down by the learned Judge 
of the Allahabad High Court in Beni,Prasad 
V. Kashi Nath (7), where it was held that 
when a judgraenb-debtor keeps out of the 
way when warrants are issued for his arrest 
and pu!^s in false objections in bad faith and 
thereby dishonestly evades payment of 
money justly due to the decree-holder and de¬ 
termines bo take advantage of the delay which 

( 1 ) 8 M. L J. 233 . 

(2j6M. 365. 

(3> 9 B. 318. 

U) M. 320. 

(5) 4 M. 292. 

(6) 11 0. W. N. 440. 

(7) 6 A. L. J. 401} 2 Ind. 0a«, 223. 
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he has dishonestly and frandalently created, 
when an applicatijn for execah'on is made 
bejond 12 years from the date of fche decreo, 
the execution of the df-cree ia nofc barred. 
In the case before us, it is impossible to liold 
that the conduct of the judgment-debtor was 
Buch as to prevent the decree-holders by fraud 
from proceedincr with execution of their dec¬ 
rees. The inference, therefore, follows that 
the grounds upon which the decision of the 
Subordinate Judge is based cannot be sup¬ 
ported. 

The learned Vakil for the deoree-hoMer 
has next endeavoured to support the order of 
the Subordinate Judge on a different ground. 
He baa contended in substance that the case 
falls within clause (6) of sub-section 1 of flec¬ 
tion 4S. That clause provides that 12 years 
may be taken to commence from the date of 
default in making a payment of money where 
the decree or any sabsequent order directs 
payment of money to be made at a certain 
date or at recurring periods. The learned 
Vakil has, in this connection, invited our at¬ 
tention to an order made by this Court on 
fche 7th April 1908 in fche course of proceed¬ 
ings in execution of this very decree. It ap¬ 
pears that Thakur Prosad, one of the judg¬ 
ment-debtors, bad on a previous occasion 
agreed to pay Rupees 10 every month towards 
fche satisfaction of the decree. Subsequently, 
the position of Thakur Prosad in life improv¬ 
ed and the decree-holder contended that he 
ought to be compelled to pay a larger sura. 
The result was that the Court directed Tha¬ 
kur Prosad to pay Rupees 25 every month. 
The order of the Court was iu the^e terms: — 
"The judgmect debtorappellant (Thakur Pro¬ 
sad) will pay to fche decree-holder respondent 
Rupees 25 in satisfaction of the balance of the 
decretal amount with costs from this date 
until the whole amount is paid off. The 
amount most be paid by the 12th of each 
month. The appellant will pay the respondent 
the costs of this Court. In default of payment 
of any one instalment, the whole of the 
balance of the decretal amount will become 
due." It may be conceded that this older is 
an order of the description oontemplated by 
clause (b) of sab-section (1) of section 43 in- 
aemnch as it directs the payment of money 
at a certain date or at rcouning periods. 
Bat the question still remains whether the 
present application for execution of the dec. 
ree is made within 12 years from the date o£ 


default in making the payment directed. 
Now, it is obvious that; there has been no 
default by Thakur Prosad in carrying out 
this order, because it is conceded that up 
to fche 13r.h February 1910 when Thakur Pro¬ 
sad died he had regularly made the pay¬ 
ments on the dates prescribed. Bat it is 
contended by fche learned Vakil for the re¬ 
spondent that default was made by the 
other judffmenfc-debtors R.ighunafch Prosad 
and the sons of Thakur Prosad after bia 
death. In our opinion, this argument is based 
upon the fallacy that fche undertaking to 
make the payment was nob by Thakur Prosad 
personally but by him as the representative 
of the family to which he himself and the 
other jadgmenfc-debtors belonged. Bub the 
other judgment debtors w.^re nofc even par¬ 
ties to the appeal in which this order was 
made and fcheie is no room for controversy 
in our opinion that the undertaking was by 
Thakur Prosad alone and that there was no 
default from the date whereof the decree- 
holder is entitled to claim fche benefit of clause 
(6) of sub section (1) of seobion 48. 

The learned Vakil for the respondent has 
finally suggested that the decree which he 
was seeking to execute was nofc fche original 
decree, but the order of this Court made on 
the ^th April 1908, This oontention also is 
clearly unfounded. It was not fche intention 
of this Court to supersede fche original dec* 
ree. The order of this Court merely deter¬ 
mined the mode of payment for fche satisfac¬ 
tion of that decree. We are further of opinion 

that it was nofc open to the decree-holder and 
the judgment-debtor by any agreement to 
extend the period prescribed by section 48 
of the Code, In support of this proposi¬ 
tion we may refer to fche judgment of Sic 
Barnes Peacock in Kn.to Komnl b^tngh v. 
Iluree Sirdar (8), where the learned Chief 
Justice observed as follows: ^"The Court 
of execution has no power to alter the decree 
of fche Court which passed it, and fche parties 
cannot alter fche law or a decree of Ojurt 
even by consent, A man may bind himself 
not to execute a decree of Court within a oer- 
tain period, but bo cannot, by binding himself 
not to execute the decree for a certain periodi 
add to the time wliioh the law allows him to 
execu e lb. In our opinion, it was nob open 
to the decree-holder to claim an emensiua of 
the time prescribed by saotiou 43 by virtue 

(8) 13 \V. It. 41 (F, B.). 
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of the arrangfement which was made on the 
7th April 1908. The Iparned Vakil for the 
respondent has in conclmioa urged that the 
case is very hard and that the decree- 
holder now dnds liimself in this dilHcnlty 
because he consented to accept payment 
from the judgment-debtor by instalments. 
But it is incumbent on us to remember 
as was observed by hird Garapbell in the E -st 
India Company v. Odit Churn Pal (9), it is 
the duty of all Courts of Justice to take care 
for the general good of the community that 
bard cases do nob make hard law. 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below discharged. The appellant is entitled 
to his costs both in this Court and in the 


Court below. We assess the hearing fee in 
this Court at two gold mokurs* 

^ Appeal allowed, 

(9) 5 M. I, A. 43 at p. 63. 


MADRAS HIGH COURT. 

CiviD Appeal ag.vinst 0,ioer No. 15i of 1910. 

November 16, 1911. 

Fresenl:—Mv. Justice Abdur Rahim and 

Mr. Justice Spencer, 
NATARAJA JYlilR —Defendant— 

Appellant 

versus 

The south INDIA BANK at 
TINNEVELLY and another— 
Plaintiffs—Respondents. 

Civil Procedure Code {ActVofy 908 0. XXI, rr. 46, 

64t — CirU Procedure Code {Act XIV of 1882>, se. 268, 
274,-Attachment of debt—Debt secured by a hypotheea- 
ii'm bond -~M)vei'jle property — Immtveubls property-^ 
General Clauses Act fX oj 1897J—Transfer of Property 
ActaVof\H82}, S.58. 

A debt secured by a hypothecation bond is move- 
able property within the meaning of rule 4 j of Order 
XXr, Civil procedure Code, 1908. 

The provisions of rule 54 of Order XXI, Civil pro- 
cedure L/ode, are not meant to apply to property of 
the nature of a debt secured by a hypothecation 
bond. The provisions seem to contemplate that the 
immoveable property should bo in the nature of 
tangible property. 

K(trim-un-nisHa r. Phul Chand, lo A..l3t, TarioadC 
Sholanuth v. B-ii Kashi, 20 3. 305, D-ibendra Kumur 
Uandal v. Rup Lil Dus, 12 C. 640, Kasinatk Das v. 
Sadasio Patn7ich,20G.80o, Baiinalh Loh^a v. Bino. 
yend'anath Palet, 6 C. W. N. 5, Bui Deo Dharup Mar- 
irurfi V, Rum Chandra Bdioant Kulkarni, 19 3.121 
MurCippa Nuick v. Subrumznya Iyer, 18 51. 437* 
Achainma v. Basappa, 8 M. L. J. 1, followed. * 

Appusaiomi v. Scott, 9 51. 6; Sanii Iyer v. Krishna 
S^mi, lO^M. 169, not followed. 



. Security must follow the debt and if tb® debt is once 
a^tmhpd, the banotit of the security would accrue 
to the attaching creditor, if his remedy against the 
property s ill exists. 

Appeal against the order of the Subordi. 
nate Judge of Negapatam, dated 6th July 
1910, in Execution Application No. 271 of 
1910 in 0. S. N ). 30 of 1908 on the file of 
the Subordinate Judge of Tinnevelly. 

Mr. T. R. Eamachanira Aiyar, for the Ap. 
pellant. 

Mr. Jf. Suhrcimanya lyer^ for the Respond¬ 
ents. 

JUDGMENT.—The question in this appeal 
is, whether the sale in execution of a decree of 
a debt doe to the judgment-debtor under a 
hypothecation bond is liable to be set aside on 
the ground of irregularity. It cannot be so set 
aside if it is to be regarded,as held by the lower 
Court, as moveable property within the mean¬ 
ing of Order XXI, rule 46, corresponding to 
section 268 of the old Code. The language 
of rnle 46 which treats as moveable property a 
debt not secured by a negotiable instrument," 
is undoubtedly wide enough to cover a debt 
secured by a hypothecation bond on a simple 
mortgage. 

Bat, it is contended, that such a debt is 
immoveable property within the definition of 
such property as given in the General Clauses 
Act, as including a benefit arising out of land. 
It may be that a security of this character 
is a benefit arising out of land, but supposing 
that this definition would show that a simple 
mortgage-debt would, generally speaking, be 
regarded as immoveable property, stilT we have 
got to see whether the meaning is really 
what is contemplated by tlie provisions of the 
Civil Procedure Code relating to the execution 
of decrees. 

It seems to us that the provisions of rule 

54, Order XXI, corresponding to section 274 
of the Code of 1882, are not meant to apply 
to property of the nature of a debt secured 
by a hypothecation bond. For instance, as 
pointed out in Karim-un nissa v. Phul Chand 
(1), if the property to be attached is a mort¬ 
gage-debt, where the mortgagee is not in 
possession nor is entitled to possession of tbe 
mortgage property, the requirements as to 
the proclamation of the order at some place 
or adjacent to the property, and the affixing 
in a conspicuous part of the property, could 
not be applied. These provisions seem to 

contemplate that the immoveable property 
(1) 16 A. 134. 
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pT^onld be in the nature of tanf?ib>e property. 
Further, the tn:)rtgagee, noh being enii-led 
to posee^pion, decree holder vvouM not 

be entitled to go upon th« Und for the pur- 
pose of ptoclairaing or affixing the order. 
Then, there is another difficulty in the way 
of holding that mortgage-debD is to be treated 
as iminovreable property for the purpose of 
attachment. Rnle 54 does not provide for 
any order prohibiting the mortgagor, that is, 
the person owing the debt, from paying the 
debt to the mortgagee whose right is sought 
.to be attached, and without such an order, 
the object of attachment might be frustrated. 

Rale 46, on the other hand, provides for 
Buch prohibiting order being passed. Tho 
fact is. as pointed out in Ti it tv id'- Bhohtnfith 
V. B‘ii Kashi (2) and other cases, the security 
must follow the debt and if the debt is once 
attached, the benefit of the security would 
accrue to the attaching creditor, if his remedy 
against the property still exists. 

Much reliance, we may also mention, baa 
been placed on behalf of the appellant on 
the definition of mortgage as an interest in 
immoveable proper ty as given in the Transfer 
of Pioperty Act. Bat the real question, as 
we have said, is, whether io is immoveable 
property within the meaning of rule 54, 
Civil Procedure Code, and, for the reasoDB 
we have stated, it is difficult to regard it as 

each. 

There is some diverf-ity of judicial opinion 
on the quesiion under die-cussion, but we are 
satisfied that the weight of opinion is, nn- 
doabtcdly, in favour of the view we have taken. 
See Ve'endia Kumar Mondal v, Fup Lai 
Dn$8 (3), Kasinath Das v. Sadasto Pr.tnaick 
(4); Tirwadi Blolinath v. Bai Kashi (2), 
Karim‘un nissav, Phul Chand (1); Haimath 
Lohea v. Binnyendranath Pulet (5) and Pal 
Dev Dharup Martoadi v. Ram Chandra Balwir.t 
Kulkarni (6). As regards this Court, opinion 
seems to have flnctoated. While Turner, 
C. J., in Apptsawmi v. Scott (7) was inclined 
to adopt the view which has the support of 
the majority of the High Courts, tho other 
two learned Judges favoured a different view. 

In Sami Iyer v. Krishna Sami (8) the in- 

(2) 23 B ?i05. 

(8) 12 e. 6 Ui. 

{^) 20 C. fcO». 

t6) 6 a W. X.5. 

(6) 19 B. 121. 

(7j 9 M. 5. 

(9) 10 M. 159. 


cl-nation was to support tho view taken by. 
the majority of the .Tudg38 in Appcs wmi v,’ 
Scott (7). in Munioppa Naic.k v. Stihramany t 
Iyer the vitwad^p^ed in Deleudra Kumar 
Mandul V. Hup Lai Das (3) and Kasinath DuS 
V. Sadasiv Patnaic\{4) is expressly approved, 
though the learned Judges seem to imply that 
a pale under section 268 of tho Code of 1882 
might be irregular, v. Basifpi (10) 

simply follows Muniappa ^aick v, ^'ubra^ 

moTjya Iyer (9). There is thus some un¬ 
certainly as to the exact view held by this 
Court cn the point under diecuPSion. But, 
as the conclusion at which we have unhesi¬ 
tatingly arrived is undoubtedly supported by 
prepoi derance of authority of the other 
High Courlfl, we do not think it necessary 
to refer the matter to a Full Ranch. The 
appeal will, therefore, be dismissed with 
costs. 

Appeal dismissed, 

(O' 18 M. 437. 

(10; 8 M. L- J. 1. 


PUNJAB CHIEF COURT. 

Second Civ.l Ap-eal No. 799 cp 1910, 

December 1, 1911, 

\ 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

BISHNA AND 01HBK8—Plaintiffs— 

Appeilants 

versus 

Musammot UA'ITANI and otbfcs— 
Defendants —Kksp NDKN13, 

Agent ——PoK’i*r-e/.fif/or»«y — Construe- 
1 i 0 *i of deed ords giving general poxoars — Ejusdeiu 
goueris —Power to compromise ttot similar to pow€r to 
rt'fer to arbtlration ^Agcnt not signing on hahilf cf' 
priadixtl^One plaintiff signing for the other though 
n< t appointed agent. 

Tbroo brotliLTji, .1, B. and C. were plaintiffs in a suit. 
A arul U. Imil given a spacijil powor»of«atfOJ'ney for 
tho case to C'., autliori/iing the latter to oogngo a 
praetitionor oi* to proso.'utu tho case hiiuselfi to 
present applirntions to Court and to refer to arbitra¬ 
tion. Tho power of attornoy thou rocitod the follow¬ 
ing wonli?: -“(/ai zj ko kni sakhta %)nrdakhtn muSAtar 
mazhar ko muuznr wa mnkbul hrga** “In ehurt,tvory- 
thing ilouo hy tho mnkhUtr will bo bindiog on mo.” 

A compiomiso in writing was put iu; U 
was eigneU hy ami (7- hut }i. noithor signed tho 
compronuKQ nor appeared iu Court to nS'^out to it. 
C. Eigacd ihn coiuproniiso only for himself and not 
on hohiilf of J5. A. hignod to tho following effdbti ** 
“lor myself nnil ns mnkhtav for tho other plaintiff 
tbiough CJ. uMilWar.*' 
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told, on the presentation of eomproraisp, to 
3. on a given date C. appeared on that d ito 
that B. had not come thongb told to do so, 
C was then acting only for himself 
(1) that the compromise did not bind Tt ; 
at che words pn-po^'ting to express acceptance 
rs liane by the nmkhffV' must be interpp 'ted 
'>rht of the poweis previously specifically set 
The power to compromise, like the po.ver to 
iw the suit or confess judgment, was not 
1 generis with the powers specifically set forth 
iower of attorney. Power to refer to arbitra- 
lid not be likened to the power to compromise; 
Begam v. Piari Begam^ 50 P. R. 1898, fol- 

C. never acted in the master of the com¬ 
promise on behalf of B. and A *s signature on behalf 
of the other plaintiff could not bind B as A. held no 
power-of attorney from B. 

Second appeal from the order of the Divi- 
Fional Judge, Ludhiana Division, dated the 
25th May 1910, reversing that of the Addi¬ 
tional District Judge, Ludhiana, dated the 

23id February 1910, decreeing plaintiff’s 
claim. 

The Hon’ble Mr. Muhammad Sliaiiy for the 

Appellants, 

Mr. De'd for the Respondents. 

JTJDQMEJ^T.—The parties to this case, 
as finally arrayed, are Bishna, Nikka Singh, 
and Dhanua Singh, sons of Samand Singh 
plaintiffs, and Musammat Ratni, Musammat 
Rani and Shera, minor defendants. The claim 
^as for a declaration that a certain decree 
obtained by Shera against the two other de¬ 
fendants by collusion should not affect plaint¬ 
iffs’ reversionary rights. The suit having 
been instituted in December 1907, a compro- 
mipc in writing was put in on 24t.h February 
1908. Bishna did not sign that compiornise 
or appear in Court to assent to it, and the 
first Court, therefore, while holding the other 
two plaintiffs bound by the compromise, 
found Bishna not bound and then on the 
merits granted him the declaration prayed 
for. Both Dbanna Singh and Bishna had 
given a special power-of-attorney for the 
case to Nikka Singh, but the first Court 
finally ruled that the powers given did not 
include authority to compromise, and further 
thaf. it w>i8 more than doubtful whether 
Nikki Singh purported to act hr Bis'na 

in signing the compromise. On appeal, how¬ 
ever, the leained Divisional Judge held that 
Bishna was bound and, therefore, decreed as 
to all the plaintiffs on the basis of the com¬ 
promise. 

I. -Tbe plaintiff Bishna has appealed against; 





this finding, and Mr. Shafi on his behalf has 
had an ea^y task in showing that the first 
Court’s decision is the correct one. The 
lower Appellate Court haq misunderstood the 
face’s of the ca>e in at least one irap^rfant 
particular. It is wholly wrong in writing 
tliat. “Ntkka distinctly asserted that he was 
acting as Mukhtar of Bishna and reported 
that Bishna would not attend Court as ha 
accepted the compromise in full.* In reality, 
Nikka Singh, when told to produce Bishna 
on a given date appeared on that date and said 
that Bishna had not come, that he had told 
him to come and had warned him that he 
(Nikka Singh) was not acting for him, and 
ihot now he (Nikka Singh) la^s (:cting only for 
him&df. There is thus io this incident 
nothing to support the idea that Bishna was 
bound by anything Nikka Singh said or did. 

Next, the lower Appellate Court is not 
right in saying that the compromise was 
entered into by Nikka and Dhanna on behalf 
of Bishna. In the first place, Dhanna was 
not agent for Bishna at all; and secondly 
Nikka expressly signed the compromise only 
for himself, while Dhanna wrote “for myself 
nnd as Mukhtnr ior the other plaintiff through 
NikkaSingh” Mu-xhtarf' The oV erpl .iniiff^ no 
doubt, meant B shn^i, but even so we cannot see 
that Nikka Singh, the only agent Bishna had, 
has, judging by the above words, acted as 
Bishna’s agent in executing this compromise 
whatever he may have thought he was* 
doing, 

Thirdly, we cannot agree with the Division- 
al Judge when he holds that the power-of- 
aHornty overs the power to compromise. 
It nnthor)Z33 Nikka Singh to engage a legal 
practitioner or to prosecute the case himself 
and to prfsent applications in Court and to 
refer to arbitration. Then follow the words 
garze he knll sakhta pardikhta Mukhtar 
mniharko manzur wi kahul hogaf* We think 
that such words as these must be interpreted 
in the light of the powers previously speoifi- 
cnlly set forth, and, in our opinion, the tnwep 
to compromise like the power to withdraw^ 
the suit or to confess judgment, is not e/z/?- 
Pern generic with those powers. Toe Divisional 
Jadg*», we think, i.a wrong in likening, 
arbitration to cjrapromise because in both 
the case is settled ‘out of Court,” for, in 
arbitration, the case once instituted, is finally 
settled bp the Oour^. ' 
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Tfc is uDcecessary to pursne tlie argrurnenfc 
further, for in Wazir Begnm v. Fiyari 
Tfg m (1) we have an anfrhority very 
ranch in point. There the wording of the 
power of attorney was ranch the same as 
in the present case, and it was held that the 
power to corapromise had not been conferred. 
Another indication the same way is, that 
Nikka Singh himself hardly thought himself 
empowered to compromise for Bishna. 

We may note, as an episode in the case 
with which we are not new concerned, that 
the first Ooort first simply dismissed Bishna’s 
claim for default of appearance, and that 
this Conrt. set aside that order and remanded 
for re-decision. 

For the reasons stated above, we accept the 
appeal, set aside the judgment and decree 
of the lower Appellate Court and remand 
the ease to the lower Appellate Court to 
dispose of the remaining questions raised 
in the appeal to the lower Appellate Court. 

Stamp on appeal refunded. Other costs to 
be ersts in the case. 

Appeal accepted. 

(1) 50 P. R. 1899. 


ALLAHABAD HIGH COURT. 

^ Second Civil Appeal No. 385 CP 1911. 

November 23, 1911, 

Present: —Mr. Justice Karamat Husain 
" and Mr. Justice Chamier. 

GANPAT PRASAD and anotrer—Defend¬ 
ants—A ppellantj 
t ersus 

A R JTT— Plaintiff —Respondent. 

Contract Act {IX of 1872), 2^^^-Agent and princi^ 
pal—Agent representing untruly the extent of hin an* 
ihority to third person^Brearh of contract-Liahility 
oj agent to third pergon—Agent acting beyond the scope 
of his authority. 

Section 235 of tho Contract Act applies to n enso 
where on agent untruly represents the extent of the 
authoiity given to him by big principal. 

If a man makes a contract as agent, ho promises 
that he is what he reprceenls himself to be and ho 
is liable for tho breach of his contract whether or 
not he is aware that he U acting beyond tho soopo of 
his authority*. 

Second appeal from the derision of tho 

District Judge of Banda, dated tho 25th of 
March 1911. 

Dr. Tei Bahadur Bapru (with him Mr. 
Benode Behari)^ for the Appellants. 

Mr. Al. L. Agarwala (with him Mr. Guhari 

jiaOi lor the Respondent. 


JUDGMENT.—There has been some dicus- 

sion in this Court as to what the lower 
Appellate Court intended to find, in oar 
opinion, the findings are perfectly clear. Tho 
appellants here weie commission . agents 
carrying on business at Karwi in the Banda 
District. One Mannn Lai, the proprietor of 
a shop at Katri in the Central Provinces, 
had five hundred bags of grain stored at 
Badausa in the Bar.da District. On the 
25th of December 1907, the defendants, act¬ 
ing as commission agents on behalf of Manna 
Lul, sold the five hundred bags of grain to 
the respondent at the rate of 9 seers 6 chitaks 
to a rupee and the respondent paid them 
Rs. 51 ns earnest money. Delivery of the 
grain was to be given in eight days. But 
Manna Lai, (he owner of the grain, refused 
to allow the appellants to deliver it to the 
respondent on the ground that he had not 
author'z?d them to sell the grain at the rate 
at which it was sold. The learned Judge 
finds distinctly that the appellants were 
authorized by Manna Lai to sell the grain 
at the rate of 9} seers to a rupee and 
were not authorized to sell it as they did 
at the rate of 9 seers 6 chitaks to a rupee. 
He also finds distinctly that the appellants 
did not inform the respondent at the time 
of the sale that they were nob authorized to 
sell the grain at the rate of 9 seers 6 
chitaks to a rupee. He says “it follows from 
this finding that they untruly represented 
themselves to be authoriz?d agents of Manna 
LhI tj sell his grain at the rate of 9 seera 
G chitaks to a rupee and'are, therefore, liable 
under section 235 of the Indian Contraofc 
Act to compensate the respondent for tho 
damages sustained by him." He gave the 
respondent a decree for Hs. 425 bub refused 
to give him the costs spent by him in a 
previous suit against Alnnnu Lai, on the 
ground that he uiiglit have impleaded the 
appellants in the previous suit and so have 
saved the expense of the present suit. 
The rispoiidfiit. has filed crosa-objeotioDS 
with regard to the refusal of the learned 
Judge to give him tho costs (f the previous 
suit. The objections were filed beyond time 
and the reason given for not filing them 
within time is unsatisfactory. We decline 
to consider the cross objections. On behalf 
of the appellants it is contended that seo 
tion 235 of the Contract Act does not 
apply to the case. Dr, Tej BM^adur argae9 


INDIAN OASES. 


Vol. XIII] 

GOPAL ROW t;. VEEBAPPAN SERTAIEARAN. 

thati if; was intendei to apply to only the 
oase of a. person who represents himself 
to be the aarent of another when in fact 
he has no authorit-y from him whatever, 
but not to the case of a person who un¬ 
truly represents the extent of the anfhority 
fifiven to him by another. Dr. Ttj Bahadur 
concedes, that the case of Collen v. Wn'ghi (1) 
on which section 235 is obviously based has 
been apolied (o both classes of cases in En?- 
land.^ It seems to us clear that section 235 
was intended to apply to both classes of cases. 
There is no distinction in principle between 
the cise of a man who represents that he has 
authority from another when he has no 
authority whatever and the case of a man 
who represents that he has certain authority 
from another when he has authority of 
another description. In neither case can the 
man who makes the representation bj 
said to be the authorized assent of the 
other with reference to the matter on 
which he has no authority. We a^ree 
also with the learned Judge of the Court 
below that the appellants must be taken to 
have untruly represented themselves to he 
authon'zad by Manna Lai to sell his grain at 
the rate of 9 seers 6 ohitaks to a rupee. For, as 
it was said in the case of Collen v. Wright fl), 
if a man makes a contract as agent he 
promises that he is what he represents 
himself to be and he is liable for the breach of 
his contract whether or not he is aware that 
he is acting beyond the scope of his authority. 
In our opinion the decision of the Court 
below is perfectly right and we dismiss the 

appeal and cross-objections with c^sts. 

^ „ Appeil dismusei. 

557; B lal; ^ ) 


MADRAS HIGH COURT. 

Civ.L Revision Petition No. 543 cv 1910, 

November 10, 1911. 

Preser.t:—Mr. Justice Abdnr Rahim. 
GOPAL ROWGADYRAM SAHIB— 
Plaintiff—Pstit.o.ieb. 

VEERAPPAN SBRVAIKARAN— 
Dffcndant—Re-poxdsnt. 

rromissory-note, suit on—Promisee’s name inserted in 
erroneous manner-suit by real promisee-Marntain. 
abiUty of su,t-Rectification of instrument, suit for, 
•{^heiher necessary, * ' * 



A suit oa a promissory-note can be mafatained by a 
pev^on intondci as tho roal promisee of tlie pote, al- 
tho igh a wrong made is mentione I bv mistake in 
the note, as p.-omisea. T’ha real promisee is entitled 
tn produce evidence to show that the name given is a 
mistake. 

JzroVx V. Bin<on, 61 Am. Deo. 603; 3) Miino I3iand 
V. BiirreU, 3 Report }i9, relied upon. 

Siibbi Niriy'ini Vanthiar v. Ra^niswim’f [ycr 30 

M. 8S, 1 M. \j. T. 377; 13 M. L. J. 503, explained and 
disting'iiihed. 

It is not necessary to bring a suit for recti- 
fication of the instrument before a suit on the promis. 
sory.note can be instituted. 

Petition, under section 25 of Act IX of 1857, 
praying the High Court to revise the decree 
of the S ibicJinate Judge of Taojore, ia S 0 
S. No. 673 of 1910. 

Mr. P. S. Subr^manya. lysr, for the Peti¬ 
tioner. 

Mr T. R. Venzitirami Sastrl.fov the Re¬ 
spondeat. 

.llTDGMENr.—What happened in this 
case was this. The plaintiff was entitled to 
seme m-)uey from the defendaot on settlement 
of accounts, and the defendant to secure the 
amount due. executed the promissory.note 
sued on. By a mistake of the writer, the 
name of the plaintiff’s father was written as 
the person in whose favour it was executed in¬ 
stead of the plaintiff’s name. The plaintiff’a 
father was dead aud his name was inserted 
by mistake, the parties intending all the time 
that the plaintiff was to be the promisee The# 

Subordinate Judge has non-suited the plain- 
tiff on the ground that a suit for rectifieatiou 
of the promissory.note must bo first brought 
and the instrument rectified before he can in¬ 
stitute the suit, A suit for rectification of do¬ 
cument is not cognizible by the Small Cause 
Court, bat I do not see the necessity for such 
a suit. The ease of the plaintiff is, that he is 
in fact the promisee and was intended to be 
such, but only his father ’s name has been en¬ 
tered by mistakes as if it was his own name. 
Evidence can be given to show that there was 
such a mistake. See Halsbury’s Laws of 
England, Volume 11, page 473. section 797, 
Jacobs V. Benson (1), and WilUs v. Barrett (2):’ 
aud there i.s no reason why the Small Cause 
Court cannot recetvesuoh evidence Section 87 
of the Negotiable Instruments Act, 18 <1, also 
seems to confirm the view, because, if a party 
to a negotiable instrument is entitled to make 
an alteration to carry out the common iuten- 

(1) 63 Am. Dec. 609: 39 Maine 132. 

(2J 2 Starke’s Hep. 29- 
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(ion of the parties it atands'to re'a3'>n that, evi¬ 
dence can hft adduced t.o show that there has 
bpen a mistake. T do nor. thii k Suhb f Nnmtrna 
V'iihinynr v. Ramasw tmi Iyer f 0 dncid^s 
anything bo the contrary. Here, what is 
BODghb to be proved is not that the partie.s 
intended that the benefit of the promissory- 
note should accrue to a pers>n not named in 

the instrument, but that, by the promisee 
named in the proniis&ory uote. the real pro¬ 
misee was intended. 

The judgment of the Subordinate Judge is 
reversed and the suit will be remanded to him 
for trial on the merits. Costs will follow the 

result. 

Vfir.^ee oftiae, 

(3^ 30 M. 88; 1 M. L. T, 377; Id M. L. J. 503. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 755 cp 1910. 

November 7, 1911. 

Tresentx — Sir Ralph Benson, Judge, and 

Mr. Justice Spencer. 

CUDDAPARA ANANTARAZU 

GARU AND OTHERS — Pl*INTIFP3 — APPELLANTS, 

versus 

OUDDAPPARAZU NARAYANARAZU 

GARU AND OTHERS—DePENDANTA — 

^ Rrsfondents. 

LimifaiionActiXVo} 1877),Sf?i. If, Art.\20-niegnl 

attachment and sale^8nit jor reatitution and declara- 
iion —Limitation^Cause of acticyi. 

Where property has been wrongfully attached in 
execution of a decree and has subsequently been sold 
in pursuance of such attachment, a suit for a decla¬ 
ration that the attachment was illegal and for resti¬ 
tution is within time if brought within 0 years fro.n 
the date of sale, though more thin firo years from 
the date of attachment. Though tlie attichmont 
gives a cause of action for a declaratory suit, the 
sale gives a fresh cause of action ns, till tlion, tho 
title in the property does not pass from the owner. 

jRoberf Skinner v. Shankar 31 A. 10 7i; 5 A h, 
J. 633 «; 1 Ind. Cas. 630 and Narasimha Rao v. Oanja 
Ram, 18 M. L. J, 590; 4 M. L. T. 271, roUod upon. 

Second appeal against the decree of the 
District Court of Cuddapah, in A. S. No, 
159 of 1908, presonffd avainst the decree 
of the Distiict Munsif of NanJalur, iu O. S. 
No. 550 of 1903. 

The Hon*bl« Mr. P. S, SCvasivimi Aiyir^ 
Advocate-General, for the Appellants. 

The Hon’ble Mr, L, A, Qovindarvg iVii lyer^ 
fov the Respondents. 

JUDGMENT,—We think that the decree 
pf thp lower Appelli^te CoiArt cannot ko 


sustained. The learned Ad voc-ite-General’ 
for thfl appellant, though admitting that 
the attachment of 29-.h Nivemher 1393 was 
an invasion of the pI:tintifF*s right and gave 
a cause of noiou for a declaratory suit, has,' 
we think rightly, contended rhat the sale on 
the SOch June 190 » was a fresh invasion of 
the plaintiflhs right, and gave a fresh cause 
of aoti)n. The Dis^^icb Judge hpa referred 
to a .second attachment, but apparently the 
first attachment was not di-oharged, and tho 
Advocate General doas not base his argu¬ 
ment on any allegation that the sale was nob 
in pursuance ol the original attachment of 
the 29bh Novembu- 1 = 98, nor is it ontended 
that the af lachraent is a continuing wrong, 
but we think that the sale ought properly to 
be regarded as a fresh and grea'er invasion 
of the plaintiff’s right so as to give a fresh 
CHUse of action. The sale, though held iu 
pursuance of the attaohment, was not a neces¬ 
sary consequence of it. The plaintiffs, no 
d >ubt, miglit then have sued, but we do not 
think thfy were bound to s ie. [See Eoberi 
NA/nwer V. Shankar Lai (1).] The] attach¬ 
ment gives the judginsnt-creditor certain 
right in f xecul it>D, but the title to the pro¬ 
perty continues in the owner notwithatand- 
ing the attachment an i it so oonticuss even, 
if the owner’s objiotion to the attachment ba 
disallowed, iSarisimhi Row v. Qang^ Ram 
(2).] Bat when a sale takes plaoe and is 
0 mfirmed, the title p.asses to the purchaser 
from the d it.e of the sale (section t5. 
Civil Proceduie Code). The owner’s title 
is affested by a sale in an altogether differ¬ 
ent and greater d**greo than it is by an at- 
tachmetit. We think this give.s the owner of 
the property a fresh cause of action. In tke 
present case, the suit was brought within 6 
years from the date of sale, and was, there¬ 
fore, not barred by Article 120, Schedule II of 
the Limitation Act of 1377, 

We must, therefvire, set aside the decree 
of the District Judge, and direct hitn to 
restore the appeal to his tile and dispose of 
it aco jiding to law. 

'I'lie COSTS in this appeal will abide and 
foiljw tho rcsulK 

a^lowB.h 

(0 31 A. 10 5 A. T. J 03'? ti; 1 Ind. Uis. 6i0. 

(2> 18 Al. L. J. 5.10; 4 ,M. b. T. 271. 

\ 
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CALCUTTA HIGH COURT. 

Civil Rule No. 2793 op 1911. 

August 3, 1911, 

Present: —Mr, Justice Mookerjee and 
Mr, Justice Carnduff. 

RAGHUNANDAN PROSAD SINGH and 

OTHERS—Petitioners 

versus 

RAM NARAIN SINGH and others— 

Opposite Party. 

Sanction to prosecute—Whether application in vn-iU 
ing necessary—Inquiry—Sanction after great length 
of time—Criminal Procedure Code {Act V of 1898), s, 
195, 

Sanction under section 195 of the Criminal Proce¬ 
dure Code should ordinarily be given only on an 
application made by some person who may desire 
to complain of any of the particular offences specified 
in the section but whose complaint cannot be enter¬ 
tained without such sanction. 


Durga DasRukhit v. Queen-Empress^ 27 C. 820; In r 

Banam Das, 18 A. 213; Baperam Surma v. Oour 

Na^ Butt, 20 C. 474 and Mufat Ali v. Emperor, 1( 

O.W. N. 222; 3 Or. L. J. 112; 2 C. L. J. 619, re- 
ferred to. 


It must be observed, however, that section 195 
does not expressly provide that an application must 
be made for the grant of sanction. The rule 
stated above may be justified to this extent that 
before sanction is granted, the Court must be 
satisfied that there is some person who is willine 
to avail himself of it and carry on the prosecution. 

An application for sanction need not to be made 
in writing nor need it be made before an inquiry is 
held under section 195. 


An application was made to a Munsif for sanction 
to prosecute under sections 209, 210, 193 and 465 
Indian Penal Code: the Munsif refused the appli- 
cation on the ground that it was undesirable to grant 
sanction to a private prosecutor, and his order was 
upheld on appeal: 

Held, that in the circumstances of the present 
case it would be improper to grant sanction to the 
private prosecutor. 

Rule ^against the order of the Distriofc 

Judgeo£Shahabad,dafcedNovember 7th, 1910. 

Babu Baghunath Singh, for the Petitioners. 

Mr, K. Jaiswal and Babu Chandra Sekhar 
Prosad Singh, for the Opposite Party, 

JUDGMENT.—We are invited in this 

rule to set aside an ord^r which purports to 
have been made under section 195 of the 
Code of Criminal Procedure. It appears 
that the opposite party bought at different 
times the interest of Jatadhari and Jagdeo 
Narain in certain estates. Subsequently. 
Jatadhari filed a rent suit against one 
Subhago and obtained ex parte decree. 
On the 13th April 1907, an application was 


made to the Court which had tried the suit* 
for sanction to prosecute the partners, except 
Kuldip. for offences under sections 209, 210, 
193 and 465 of the Indian Penal Code. The 
Munsif refused to grant the sanction on the 
24th August 1907. He held in substance 
that this was an attempt by the petitioners 
for sanction to have by a cheap method an 
inquiry into their civil rights. An appeal 
preferred to the District Judge was dismissed 
on the 10th January 1908. At the same 
time, the learned Judge observed that if 
there was any civil suit or other judicial 
proceeding in which it transpired that there 
had been fraud and manufacturing of false 
evidence, sanction to prosecute could be pro¬ 
perly asked for these. No civil suit or other 
judicial proceeding seems to have been subse¬ 
quently commenoed and on the 11th Sep¬ 
tember 1909, Kuldip, alleging that he was 
the son of the daughter of Subhago, who had 
meanwhile died, made an application for 
return of certain documents. Notice was 
thereupon issued to the present opposite party 
to show cause if there was any objection 
to the return of the documents. They came 
forward and stated that the documents were 
forgeries and ought to be impounded. The 
learned District Judge thereupon refused to 
return the documents and directed the Police 
to inquire into the matter. The Police held 
an elaborate investigation and upon their ^ 
report the learned Judge was satisfied that 
serious offences against public justice had 
been committed. He thereupon made the 
order now under consideration. His order 
was in substance to the effect that Ram 
Narain Singh and Jay Gopal Singh or either 
of them would be entitled to prosecute Kuldip 
Jatadhari and Raghu Nandan for offences 
under sections 193, 209, 211 and 465, Indian 
Penal Code. These persons, subsequently, 
appeared before the learned Judge and re¬ 
presented to him that he had no jurisdiction 
to make the order in question. Thereupon 
the learned Judge, on the 20th February 
1911, held that his order had been made 
without jurisdiction and ho made a reference 
to this Court to have the order cancelled. 
This Court, however, declined to entertain 
the matter, unless an application was made 
in the regular way by the party concerned 
for cancellation of the alleged improper 
order. The present Rule was, subsequently, 
obtained by the petitioners, 
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In support of the Rale it has been argued 
that the sanction granted under section 195 
ought to be revoked because it was granted 
without jurisdiction. It has been contended, 
in the first place, that the proceedings for 
grant of sanction were irregular because no 
application had been made for that purpose 
by the party to whom sanction has now 
been granted. We are of opinion that there is 
no substance in this contention. It may be 
conceded that the cases of Durga Das Rukhit 
y, Queen-Empress (l),7nre Banarsi Da5(2), 
Baperam Surma v. Qouri Nath Dutt (3) and 
Mufat All V. Emperor (4) recognise the 
proposition that ordinarily a sanction under 
section 196, Criminal Procedure Code, should 
be given only on an application made for 
it by same person who may desire to com* 
plain of the particular offence but whose 
complaint cannot be entertained without such 
sanction. It must be observed, however, 
that section 195 does not expressly provide 
that an application has to be made for the 
grant of the sanction. The Rule recognised 
in the cases mentioned may be justified to 
this extent that before a sanction is granted, 
the Court must be satisfied that there is 
some person who is willing to avail himself 
of the sanction and to carry on the prosecu* 
tion for the purpose whereof the sanction is 
granted. It does not follow, however, that 
such application must be made in writing or 
that it must be made before an inquiry is 
held under section 195. In our opinion, the 
objection taken on behalf of the petitioners is 
wholly groundless. 


It has been argued, in the second place, the 
sanction ought to be revoked in view of th 
previous orders made by the Court whio 
tried the rent suit and the learned Judg 
himself. As we have already stated, th 
application of the opposite party for sanctio 
to prosecute the petitioners was refused o 
the 24th August 1907. That order, in ou 
opinion, was, at the time it was made, base 
on good and sufficient grounds. The learne 
Munsif pointed out, upon the authority of th 
decision of this Court in In the matter c 
Ohundra Kant Ohose (5), that in cases of thi 

description, it was undesirable that sanctio 

(1) 27 C. 820. 

(2) 18 A. 213. 

h) 20 0. 474. 

k) 'sc: W. n! r*" 2 . OL. J. G19 


should be granted to a private prosecution. 
The order of the Munsif was sought to be 
assailed by way of appeal to the learned 
Judge, who also declined to interfere. In - 
view of these facts, it is clearly improper 
that sanction should now be granted to these 
very persons for the prosecution of the peti¬ 
tioners. On this ground the sanction must 
be revoked. 

But it does not follow by any means, as 
has been apprehended by the learned Counsel 
for the opposite party, that the ends of 
justice will be defeated. This is clear from 
section 195, Criminal Procedure Code, that 
steps may yet be taken very effectively to 
bring the offenders to justice if an offence 
has been committed, as the learned District 
Judge seems to hold on the result of the 
Police inquiry. The scope and object of 
section 195, Criminal Procedure Code, are 
perfectly plain, but have sometimes been 
misunderstood. The object of the section is 
to bar the institution of proceedings for pro¬ 
secution in respect of certain offences unless 
such prosecution has been sanctioned by the 
Court concerned or action has been taken on 
the complaint of the Court, The policy of 
the law is that in oases relating to offences 
against public justice, the responsibility 
primarily rests with the Court conoerned and 
the Court must decide whether it is neces¬ 
sary, for the sake of the purity of the 
administration of public justice, to have a 
prosecution, and whether such prosecution 
should be conducted by a private or by the 
public prosecutor. In the case before us, the 
application of the intending private prose¬ 
cutor has already been refused; but the Court 
is still at liberty to adopt the other alterna¬ 
tive. It will, therefore, be open to the 
proper authorities, the District Magistrate 
and the Public Prosecutor, to consider 
whether any action should be taken in this 
matter; but before it is decided to adopt such 
a course, one very important element must 
be borne in mind, namely, whether in view 
of the length of time which has already 
elapsed, a prosecution now commenced ie 

likely to be brought to a successful termina¬ 
tion. 

The result, therefore, is that this Rule must 
be made absolute and the order of the 

learned District Judge set aside. The papers 
will be returned in order that farther ap4 
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appropriate steps, if necessary, may be taken. 
The document impounded will be kept in 
custody and will not be returned. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
Civit. Rule No. 2527 op 1911. 

June 27, 1911. 

Tresentx —Mr, Justice Mookerjee and 
Mr. Justice CarndufF. 

KRISHNA PROSHAD MANDAL— 

Petitioner 


versus 

RABINDRA NATH DINDA —Opposite 

Partt. 

Sanction to prosecute—Criminal Procedure Code 

{Act V 0/1898), 8. 195 —Filing forged dociLment though 

not tendering in evidence—Attempt to use Jorged docu- 

ment—Penal Code {Act XLV 0 / 1860), ss. 471,511— 

Proceeding under section 195, Criminal Procedure Code 
— Costs, 


^ The filing of a forged document in a Court with th€ 
intention of relying on it at the trial of a case 
amounts to an attempt to use such document though 
the document itself was not actually used; and the 
person filing it may be prospcuted for offences under 
sections 511 and 471 of the Indian Penal Code 

ArnUka Prasad v. Emperor, 35 C. 820; 8 Cr. L. J, 
oyo, dissented from. 

It is improper to award costs to a person who ap- 

plies for sanction under section 195, Criminal Pro- 
cedure Code. 


Rule against the order of the District 
Judge of Midnapur, according sanction to the 
opposite party to prosecute the petitioner, 
passed in reversal of the order of the Munsif 
of Contai, dated 5th November 1910. 

Babu Khirode Narayan Bhuiyan, for the 
Petitioner. 


Babu Jotish Ohondra Hazarah, for the Op¬ 
posite Party. 

Babu Bum Oharan Ultra, Senior Govern- 
ment Pleader, for the Crown. 


JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of appeal below, in reversal of the 
order of the original Court, has directed the 
prosecution of the petitioner under sec¬ 
tion 195 of the Code of Criminal Procedure 
for attempt to commit an offence punishable 
under section 471 of the Indian Penal Code. 
The circumstances under which the order 
has been made are not disputed before this 
Court. On the 18th August 1909, the plaint- 
iff, now opposite party before us, instituted a 
suit for recovery of arrears of rent against 
the petitioner. On the 7th September, the 
defendant filed his written statement in 


which he pleaded payment of the sum 
claimed to the oflScer of the plaintiff. On 
the 19th December the defendant filed what 
purported to be a receipt for the sum alleged 
to have been paid. On the 3rd March 1910, 
the plaintiff petitioned to the Court not to 
accept this receipt, because it had been filed 
too late. The plaintiff further appears to 
have impugned the genuineness of the docu¬ 
ment. On the 31st March, the defendant 
petitioned to the Court that the document 
then on the record might not be accepted as 
genuine. He asserted that the receipt filed 
by him had been removed from the record 
and in its place had been substituted the 
document which was justly impugned as 
forged by the plaintiff. On the 8th April, 
the suit was decreed, and we have been 
informed that no evidence was adduced by 
the defendant to prove the payment alleged 
to have been made by him. On the same day. 
the successful plaintiff prays that the receipt 
might be kept in safe custody, and on the 
7th May following, he applied for sanction 
to prosecute the defendant. The defendant 
contended that he had not committed any 
offence. He denied that the receipt on the 
record had been filed by him and he reiterated 
his former statement that the document im¬ 
pugned as forged had been substituted by 
some person for the genuine document origin¬ 
ally produced by him. The Court disbelieved 
this evidence and came to the conclusion that 
the document on the record had been origin¬ 
ally filed by the defendant. But the Court 
refused the application under section 195, 
in view of the decision of this Court in the 
case of Amhika Prasad v. Emperor (1) which 
was treated as authority for the proposition 
that the filing of a document in Court was 
not an act which constituted an offence 
within the meaning of section 471 of the 
Indian Penal Code, because it had never 
been tendered in evidence. The plaintiff 
then appealed against this order. The learn¬ 
ed Judge has held, upon the authority of the 
decision of this Court in ^ueen^Empress v. 
Lala Ojha (2), that the defendant is liable cj be 
prosecuted for an offence under section 471 of 
the Indian Penal Code read with section 511; 
he has also directed the defendant to pay to 
the plaintiff the costs of the proceedings under 
section 195, Criminal Procedure Code, 

(1) 35 0. 820; 8 Cr. L. J. 398. 

(2) 3 C. W, N. 653, 
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This decision has been assailed before us 
on two grounds, namely, Urst^ that the peti¬ 
tioner has not committed any offence, and, 
consequently, his prosecution cannot be di¬ 
rected under section 195 ; and, secondly^ that 
no order for costs ought to be made against 
him even if the order under section 195 is 
maintained. In our opinion the first of these 
contentions is unsustainable but the second 
must prevail. 

It is clear upon the facts stated which 
have been determined only for the purpose 
of the present proceedings, that the applicant 
is liable to be prosecuted for attempt to 
commit an offence punishable under sec¬ 
tion 471, Indian Penal Code. The Courts 
below have concurrently found that the 
receipt in question is a forged document and 
was filed by the defendant in support cf the 
allegation previously made in his written 
statement that he had paid to the officer of 
the plaintiff the sum claimed as arrears of 
rent. Two questions, therefore, arise for con¬ 
sideration, namely, iirst^ whether the appli¬ 
cant has used as genuine a document which 
he knew to be forged, and, secondly^ if this 
question be answered in the negative, whether 
he has attempted to use a document as 
genuine which he knew or had reason to 
believe to be forged. 

In regard to both these questions, reliance 
has been placed, as already stated, upon the 
case of Amhika Prasad v. Emperor (1) which 
has been treated as an authority for the pro¬ 
positions that the mere filing of a document 
in Court without tendering the same in 
evidence does not constitute user of it within 
section 471 of the Penal Code. In our 
opinion, the head-note to the report is more 
comprehensive than the judgment, and we 
are not prepared to affirm it as an inflexible 
proposition of law that the filing of a docu¬ 
ment in Court can never constitute an user 
of it within section 471, Indian Penal Code, 
till it has been actually tendered in evidence. 
It has further been argued, on the strength 
of this decision, that the filing of a document 
in Court does not constitute an attempt to 
use it as evidence, and that, consequently 
the petitioner is not liable to be prosecuted 
under section 471 read with section 511 
Indian Penal Code. No doubt, there is one 
isolated sentence in the judgment in the case 
of Ambika Prasad v. Emperor (1) which lends 
^ome apparent support to this contention. But 


if the learned Judges intended to lay it down 
as an inflexible rule that what has been done iu 
the case before us did not in law constitute au 
attempt to use the document, we are not 
prepared to accept that view as well founded. 
Here the petitioner has done everything that 
was necessary to enable him to tender the 
document in evidence at the trial. He bad 
produced it and filed it in Court; and his 
purpose admittedly was to rely upon it at the 
trial with a view to support his plea of pay¬ 
ment of the sum claimed by the plaintiff. 
Upon these facts, we are of opinion that the 
case is, undoubtedly, one of an attempt to use 
the document, though possibly not a case of 
using the document itself. It is not neces¬ 
sary for our present purpose to give a defini¬ 
tion of an attempt to commit an offence 
within the meaning of section 511, Indian 
Penal Code. The line of separation between 
preparation and attempt’ may in some oases 
be very fine and the question whether what 
has been done amounts only to preparation 
or constitutes an attempt must depend upon 
the circumstances of each case. The danger 
which necessarily pursues an endeavour 
to define what constitutes a ‘preparation’and 
an attempt’ is well illustrated by the deci¬ 
sion iu Empress v. Riasnt AH (3) where 
Sir Richard Garth, C. J., relied upon the 
case of Beg. v, Ohaseman (4) and Macpherson's 
case (5) for the purpose of defining what 
constitutes an attempt. The oases relied 


Liuwevor, iittve 

ruled in England {_Q,ueen v. Brown (6) and 
Queen v. Wiliiams (7).] Without undertaking, 
therefore, to define the term ‘attempt,* we hold 
that the circumstances of the case before ns 
show that the prosecution of the petitioner 
lias been rightly ordered and that order will 
stand. 

But in so far as the order of the Court 
below directs the payment of costs by the 
petitioner to the opposite party, it must be 
set aside. A proceeding under section 195 
of the Criminal Procedure Code ought not to 
be treated ns a proceeding between priyate 
parties. The person who applies for sanction 
presumably does so in the interests of the 
administration of public justice, and if that 

**®*''^ point of view, he cannot very 

(3) 7 0. 362; so, L.R. 672. 

(4) Lewis it Oavros 145. 

(5) Dean & Bell 202 

(6) 24Q. B. D. 367. 

(7) (1893) 1 Q. B. 320. 
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well claim costs from the party against whom 
he obtains the order. Besides, the grant of 
sanction does not establish the guilt of the 
person against whom the order is made; if 
ultimately it transpires that the person is 
innocent, the order for payment of costs by 
him to the party who obtained the sanction 
cannot very well be justified. We, there¬ 
fore, make the Buie absolute in part and set 
aside the order for payment of costs. The 
order of the Court below is affirmed in other 
respects. 

Rule made absolute in part. 


ALLAHABAD HIGH COURT. 

Criminat. Repbrence No. 59S op 1911, 
November 16, 1911. 

Present :—Mr. Justice Tudball. 

EMPEROR— Prosecutor 

versus 

BEHARI LAL and others—Accused. 

FerHes Act {IV of 1818), s. 22^Uruiuthori8ed col- 
lection hy servants of lessee—Liahility of lessee—Master 
and servant—Act done beyond scope of duty. 

B. as the lessee of a ferry employed 0. lo attend 
to the ferry and collect the tolls. 0. in contra¬ 
vention of law exDorted unauthorized and excessive 
toll from certain passengers and thereby committed 
an offence under section 22 of the Ferries Act. B, 
was prosecuted for this offence and convicted: 

Held, that the conviction of B., who was not pre¬ 
sent and took no part in the extortion, was bad in 
law. 

Queen-Empress v. Tyab Alii, 24 B. 423, distin¬ 
guished. 

Reference submitted by the Sessions Judge 
of Farrnkhabad, dated the 18th of October 
1911. 

The Government Advocate, for the Crown. 

JUDGMENT.—This is a reference by 
the Sessions Judge of Farrnkhabad. The 
facts of the case are as follows:—The appli¬ 
cants for revision in the Court below, namely, 
Behari Lai and Bashir-ud-din, are the lessees 
of Singhi Rampore Ferry, As such lessees 
they employed certain persons to attend to 
the ferry and collect the tolls. These 
servants in contravention of the law extorted 
unauthorized and excessive toll from certain 
passengers thereby committing an offence 
under section 22 of the Ferries Act. The 
lessees, who apparently were not present and 
took no part in the extortion, have been 
prosecuted for this offence, and have been 
oonvioted and fined, app^ently, on the ground 


that whatever the servants have done in the 
course of their employment that act is the 
act of the masters. The learned Government 
Advocate has called my attention to a ruling 
in Queen-Empress v. Tyab Alii (1). That is 
a case under the Arms Act. The accused 
therein was a licensed vendor of arms and 
ammunition and he employed a certain man 
as a salesman. The latter sold certain 
Military Ammunition to certain persons 
without previously ascertaining that such 
persons were legally authorized to possess 
the same. It was pointed out in the 
judgment of that case that the question for 
decision was whether the accused had or had 
not '‘^delivered** the stores, as section 22 of the 
Indian Arms Act. 1878,make8 penala^deZtrerj/” 
of Military stores et cetra. The learned 
Judges who decided the case remarked as 
follows:—“We fail to see how it can be 
contended that, under these circumstances, a 
delivery of goods by the man in charge 
would not be a delivery by the owner of the 
shop ? It is not a question of intention, of 
mens rea, or of knowledge; it is the delivery 
which the Act makes penal and the delivery 
by the Manager is clearly in this case a 
delivery by the licensee.” The rule laid 
down in Attorney-General v. Siddon (2) runs as 
follows:—“Whatever a servant does in the 
course of his employment with which he is 
entrusted and as a part of it, is the master*s 
act.” The offence in the present case is a 
very different one. It consists of extortion 
of unauthorized tolls from passengers. The 
servants in doing this act did something 
which was outside the scope of their employ¬ 
ment. In this very offence there is decidedly 
a mens rea, a criminal intent. If it were an 
act done by the servant within the scope 
of their employment, then the conviction of 
the master would, in the present case, be a 
good one. But, in my opinion, the principle 
laid down in Attorney-General v. Siddon (2) 
does not apply to the present offence. The 
conviction of the leasees is bad in law. I 
accept the reference and set aside the convic¬ 
tion and sentence. The fine, if paid, be 
refunded. 

Oonvietion set aside, 

(1) 24 B. 423, 

(2) (1830) 1 0. & J. 220; 1 Tyr 41; 9 L. J. (o. ■.) 

Ex. 7. 



102 INDIAN OASES. [1912 

BABU PERSHAD V, EMPEROR. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 510 of 1911. 

November 14, 1910. 

Present: —Mr. Justice TudbaJl. 

BABU PERSHAD —Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V o/1898'', ss. 110,406 
—Judgment of lower Appellate Court very sketchy — Evi* 
dence not examined or weighed carejnlly—High Court’s 
power to interfere on merits — Revision — Practice —i2e- 
putat ion—Evidence —Admissibility. 

The High Court will not ordinarily interfere on 
merits with proceedings under section 110 of the Code 
of Criminal Procedure provided that the Court hear¬ 
ing the appeal under section 406 shows in its judg¬ 
ment that it has really and not merely nominally con¬ 
sidered the evidence on the record. 

Where the judgment of a District Magistrate, decid¬ 
ing in appeal a case under section 110 of the Code of 
Criminal Procedure, is very short and does not show 
that the evidence was at all examined and carefully 
weighed, the High Court will interfere on merits in 
revision. 

Sham Lai v. King^Emperor, 6 A. L. J. 487; 2 Ind. 
Cas. 225; 9 Cr, L. J. 528, referred to. 

In a proceeding under section 110 of the Criminal 
Procedure Code a list of crimes in which the accused 
was suspected by a Police Officer is inadmissible in 
evidence to establish the reputation of the accused. 

Revision against an order of the District 
Magistrate of Meerut. 

Mr, Boys (with him Messrs, R. Alston and 
Sital Prashad Qhosh)^ for the Applicant. 

The Assistant Government Advocate^ for the 
Crown. 

JUDGMENT.—This is an application 
in revision from an order of the District 
Magistrate of Meerut whereby he dismissed 
the applicant's appeal from the order of a 
first class Magistrate binding him over to he of 
good behaviour in his own bond for Rs. 2,000 
with two sureties for Rs. 2,000 each for a 
period of one year. As remarked by Alston, J., 
in the case of Sham Lai v. Emperor (1), the 
High Court will not ordinarily interfere on the 
merits with proceedings under section 110 
of the Code of Criminal Procedure provided 
that the Court hearing the appeal under 
section 406, shows in its judgment that it 
has really and not merely nominally consider¬ 
ed the evidence on the record. In the pre¬ 
sent case some fifty three witnesses for the 
prosecution were examined by the Court of 
first instance. The case was keenly contested 
by the applicant, who called about one hundred 
and twenty witnesses to establiab his good 
character. The Magistrate who heard the 

case wrote a judgment covering some eight 
(1) Q A. L. J. 487; 2 lud. Cas. 226; 9 Or, L. J. 628. 


or nine pages of typed matter. He discussed 
the evidence and came to a conclusion in 
respect thereto. The District Magistrate 
decided the appeal in a judgment of some 
fourteen lines. He has merely stated therein 
that the Suh-Divisionil Magistrate had 
tried the case carefully and conscientiously 
and had given sound reasons for bis conclu¬ 
sions and that be (the District Magistrate) 
agreed with his reasons and considered that 
the evidence on the record warranted the 
order passed. There is no attempt, whatsoever 
in this judgment to show that the evidence 
was at all examined and carefully weighed. 

It is a judgment written as if it were the 
case of a revision and not of an appeal. The 
learned Judge of this Court before whom 
this application was filed, therefore, admitted 
it in order that the evidence might be ex¬ 
amined with the assistance of the appli¬ 
cant’s Counsel. I would, therefore, call the 
attention of the District Magistrate to the 
remarks by Alston, J., in the above mentioned 
case with which I fully agree. 

There are certain facts in this case which 
are either admitted by the prosecution wit¬ 
nesses or clearly proved on behalf of the 
applicant. The latter is a Brahmin by caste 
and a resident of the town of Ghaziabad, his 
father Debi Diyal is a retired Kanungo and 
apparently a well-to-do man. It has even 
been said by one of the witnesses for the 
prosecution that he is worth a lakh of rupees. 
He owns zemindary in several villages, house 
property and also earns an income by money- 
lending, The accused is a man of about 36 
years of age who has aoted as general-attor¬ 
ney on behalf of his father. Income tax has 
been jointly assessed on both father and son 
and there can be no doubt that the son 
has been managing his father’s estate espe¬ 
cially when the latter was in service. The 
accused has two unoles who have served in 
the Police force as Sub-Inspeotora and hie 
cousins are in Government service in the 
Postal Department. He is also a general 
attorney on behalf of these cousius. He ifli 
moreover, the only son of his father. It will 
thus be seen that the surrounding oiroum- 
stances of the accused’s life are not such as 
tend to make a man an habitual thieft receiver 
of stolen property, a harbourer of tbievee 
or so dangerous or desperate a character that 
it IS unsafe to allow him to mix with the 

public. Furthermore, it ia in evidence tha^. 
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the applicant was «a caudidatel for a seat 
on the Municipal Board of Ghaziabad. In 
1902 he very keenly contested with one 
Abdullah Khan the seat which the latter 
had held for many years. He was defeated 
but he contested the validity of the election 
in the Court of the District Magistrate, Sub- 
Inspector Juni Singh, a witness for the 
prosecution, has clearly admitted that there 
is ill-feeling between Abdulla Khan and 
Debi Dayal also over property. There is 
no doubt that the property of Ibadullah, a 
brother of Abdullah Khan and father of the 
witness Siraj Ahmed, was attached and sold 
up by Debi Diyal. The evidence of Syed 
Farazand Ali, Tabsildar, also shows that when 
he became Tabsildar of Ghazlabad in 1903 
the accused made a complaint to him that 
the local Police Officer (who was then Agha 
Sher Ali Khan) was doing his best to dis¬ 
honour him. One Budhu was prosecuted 
under section 110 of the Code of Criminal 
Procedure and was bound over to be of good 
behaviour. This was apparently in the year 
1909, He, I understand, was one of the 
applicant’s servants, who has, however, been 
dismissed since the case. In the course of 
the case against Budhu some of the witnesses, 
who are also witnesses in the present case, 
namely, Sheo Charan Das, Siraj Ahmed, 
Q-okul Chand, Bhagwan Das, Madda Mai and 
Zaharia Mai, stated in their evidence that 
Budhu was an associate of the present appli¬ 
cant and that the latter was a badmashj 
against these six witnesses the present appli¬ 
cant filed a suit for damages for defamation in 
the Civil Cdurt. These suits have been 
subsequently dismissed, I understand on a 
technical point, namely, that the statements 
were privileged. It is in these circumstances 
that the present case was launched against 
the applicant sometime towards the end of 
the year 1910. The charge against him falls 
under clauses (a), (&), (c) and (/) of section 
110 of the Code of Criminal Procedure. It 
is that he is by habit a robber and house¬ 
breaker; that he habitually receives stolen 
property; that he habitually protects and 
harbours thieves, and that he is so desperate 
and dangerous a character as to render his re¬ 
maining without security for good behaviour, 
hazardous to the community. In addition 
to a mass of irrelevant and inadmissible evi¬ 
dence which has been admitted on the record, 
the other prosecution evidence was directed 


to proving the applicant’s reputation. It 
was further alleged that he had committed 
certain specific offences for none of which 
he was ever prosecuted excepting one case 
in which he was convicted of an offence 
under section 232, Indian Penal Code, 
and fined Rs. 25. In the matter of the 
charge under clause (/) of section 110 
this one conviction is practically the sum 
total of the evidence to prove that the 
applicant is desperate and dangerous to the 
community. One witness does, indeed, state 
that the applicant extorted money from a 
man who is now dead. He further stated 
that the accused attempted to extort money 
from a person who is still alive, but who is 
not called to prove the fact. This witness 
is speaking solely from hearsay. Several 
wicnesses have stated that they are so afraid 
of him that they remain indoors after dark. 
They say that they fear for their lives, I 
have examined the record. Not one of them 
can give a reasonable cause for this fear. 
In so far as the charge under clause (f) is 
concerned, there is practically no evidence 
at all. The charge under this clause cannot 
be proved by general repute. The one case 
of assault which has been established against 
the applicant is utterly insufficient to prove 
that he is a dangerous character. I would 
point out that the Magistrate took into evi¬ 
dence the record of a case against the ac¬ 
cused in which on the 13th of October 1909 
he was fined a sum of Rs. 10 for failing to 
attend the police statioi on summons issued 
by the Sub-Inspector. This record is 
perfectly irrelevant. It does not, for a single 
instant, indicate that the accused is a man 
of bad or violent character. It is one in¬ 
stance of the evidence which was inadmissible 
but on which the Magistrate placed great 
reliance. Coming to the charges under 
clause.s (a), (6) and (c), eliminating in¬ 
admissible evidence, there remains a con¬ 
siderable number of witnesses of the town 
of Ghaziabad and neighboaring villages, 
who have testified to the fact that the ap¬ 
plicant has the reputation of being a man, 
who habitually harbours thieves, commits 
theft and receives sboleu property. The 
majority of these witnesses have stated that 
they have seen the accused associating with 
various persona some of whom they declare 
to be persons of bad character, but in the 
majority of these cases, however, beyon^ 
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tho opinion of the witnesses themselves 
there is nothing to show that these alleged 
associates are persons of bad character. In 
the cases only of Mohan Kedarn and Budhu 
have the convictions been established. The 
question remains whether this evidence for 
the prosecution is worthy of acceptance. I 
have gone minutely and with great 
care through both that for the prosecution 
and the defence. Omitting the Government 
servants, namely, the Police OfiBoera and the 
Tahsildar, seventeen of the witnesses are 
residents of the town. Others are of the 
neighbouring villages. As I have noted 
above, the accused is a man of about 36 years 
of age. The majority of witnesses against 
him state that it is only during the last 
three or four years that he has taken to 
evil ways. One or two have stated that he 
has always been such a man. All of these 
witnesses are neighbours, many of whom 
have known him all his life and nearly all 
have known him for a long period. It is 
impossible for the two statements to be 
correct, namely, that the man has been a 
bad character all his life and that he has 
only been a bad character during the last 
three or four years. As I have already 
pointed out, the surrounding circumstances of 
his life are not such as tend to make a man 
become an habitual thief or receiver 
of stolen property. If he had been such all 
hia life it is clear that all his neighbours must 
have heard of this many years ago. We may 
take it, therefore, for granted that of the two 
statements made by the prosecution witnesses 
in this respect one is more likely to be correct 
which goes to show that it is only in later 
years he has taken to evil courses. Bat there 
are ve^ clear indications in the evidence of 
the witnesses themselves as well as from the 

snrroanding circumstances that the witnesses 

have done their best to exaggerate and to make 

Possible against the 
aconsed. I take the case of Sheo Oharan Das 

rendLToif zemindar money- 

of ^ Qhaziab^. He gives the reputation 

states that he associates 
wi^th Mohan, Budhu and certain others who 

were his servants and of whom Bndhn was 

bound over. His statement that Mnrli and 
Ghasi, goldsmiths, are also his associates is 

valneless aseydence. He states that these 

goldsmiths melt down stolen property for 
the accused. The basis of his knowledge he 


caunot give, nor is it established that Murli 
and Gbasi are men of bad character. He 
then states what he must kuow to be a lie, t. e., 
that the accused has no honest occupation, 
although it is proved from other evidence 
that the accused lends money and has obtain¬ 
ed decrees in the Civil Courts. The character 
of this witness is further indicated by a little 
episode in his life, which has been proved. 
Prosecution witness No. 11 is one Ohaudhari 
Bhagwan Das, who like Sheo Charan Das is 
a member of the Municipal Board. On the 
8bh of February 1909, Sheo Oharan Das and 
Madda Mai, Prosecution witness No. 4, and 
Ram Obandar, Prosecution witness No. 7, and 
one other person presented a petition to the 
District OflBcer as against Bhagwan Das. They 
therein gave to Bhagwan Das the very 
character and reputation which they now 
ascribe to the present accused. la his cross- 
examination Sheo Oharan Das admitted having 
made this complaint and stated that at that 
time Bhagwan Das was a man of bad character 
but that he had since reformed and is now a 
good man. Bhagwan Das, when examined as 
a witness for the proseoution in this case, 
stated that Sheo Oharan Das, etc., had filed 
this petition against him because the present 
accused Babu Prasad, being hard pressed by 
the Police had gone to him to seek his assist¬ 
ance and to pray him to intercede on his 
behalf with the Police OflSoer, He says that 
seeing Babu Prasad on several occasions in his 
company these misguided men Sheo Oharan 
Das, etcetera jumped to the oonolaaion that 
he and Babu Prasad were alike and, bhereforoi 
filed the petition of the 8th of February 1909, 
That petition is on the record. An examina¬ 
tion of it shows that while Sheo Oharan Das 
et cetera, set forth thereiu the names of many 
persons of alleged bad charaober with whom 
they said Bhagwan Dos was associating, they 
nowhere in that petition mentioned the name 
of Babu Prasad. Now, Babu Prasad is said 
{vide the evidence of Agha Sher AH Khan, 
bub-Inspector) to have had a hand in every 
crime which was committed in the years 1908 
and 1909 in the town of Ghaziabad. Two 

thefts occurred in the two houses, which ad- 
3om that of the accused on either side. Byen 
in these oases, according to the Sub-Inspeotbr, 
the accused had a baud. Id) nob for a mo¬ 
ment bsheve the siiatemonb of ths Sub-In- 

speobor. It is pUpably gross exaggeration, 
©yea if Bibo Prasal were a mau of bad 
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character. But granting that Babu Prasad 

receiver of stolen 
property and has been so far several years to 
the knowledge -of all these witnesses, and 
p-anting that Bhagwan Das’s statement 
IS true, it is impossible to understand why 
the petition of the Sth February 1909 
contains no mention of the present ac¬ 
cused. As a matter of fact, there is no¬ 
thing to show that Bhagwan Das was ever an 
habitual thief or receiver of stolen property. 
The petition was probably the outcome of 
iH-feeling over some local matter; apparently 
no action was taken on it. It shows how 
persons of Sheo Charan Das’s position and 
character are ready to make a false state- 
ment of this kind and it is a most significant 
fact that the petition mentioned above con¬ 
tains no trace of the present accused’s name. 

In a case like the present one, where a man 

has been for thirty-two years of his life 
aparently a respectable and honest member 
of society and who is said to have taken to 
evil copses without any ostensible reason 
1 would, I think, be dangerous to rely on 
the statement of a man of this description, 
Sheo Charan s credibility is also indicated by 
othp pptips of his evidence. He states 
that Debt Dayal accused’s father is a wealthy 
man and that he owns a small share in “one” 
village. He does not know that Debi Dayal 
IS a mpey-Iender. He knows of no ill-feel- 
mg between Abdul Khan and Debi Dayal 

is a joint zemindar with 
Abdulla Khan in several villages. He must 

know that Debi Dayal is a money-lender. 
Ihe ill-feeling between Abdulla Khau and 
the accused must be a matter of notoriety 
in a small town like Ghaziabad, especially 
mnce the contest over membership of the 
Municipality. The witness is clearly lying, 
ihe remarks I have made in respect of this 
witpss, who 18 one of this most respectable 
of the prosecution witnesses, apply with equal 
force to Zaharia Mai, Madda Mai, Gokal 
Dhand, Sambhu Ram Chauder, Mannu Lai, 
Bhagwan Das, Girdhari and Ohajju Mai. 

Of the other Ghaziabad witnesses, Akhtar 
Buland Khan, a petition-writer, is clearly 
shown by his cross-examination to be inimi¬ 
cal to the accused. The majority of these 
Uhaziabad witnesses are connected with each 
other by relationship or business. One of 
the prosecution witnesses Ho. 16 curiously 
though states that the accused is a man ef 


good character. The witness Siraj Ahmad 
Khan was examined at a late stage of the case. 
He also states that the accused has no oaten- 
sible meansof livelihood, but heis clearly a man 
who is moved by bitter ill-feeling against the 
pcused. In a matter of reputation it would 
be a gross absurdity to place any reliance on 
the evidence of a witness like this. Abdulla 
Khan IS his uncle. He holds a mukhtar- 
nama on behalf of his father. He has been 
cross-examined. He states that he does not 
know whether or not the accused had his 

father s property sold up.He even says 

that he does not know that the accused 
contested his uncle’s seat on the Municipal 
Board. He states that the accused 
thrptened him after he had given evidence 
against Budhu. He adds that he filed no 
complaint in respect thereto as he did not 
know that the accused could be bound 
over. He pretends to be terrified by the 
accused. It is curious conduct for a Pathau. 
Ihe remaining witnesses come from the 
neighbouring villages of Ghaziabad. An 
examination of their evidence will show that 
a large number of them, in fact the majority 
are oo-sharps in villages in which Abdulla 
Khan and &heo Charan Das, et cetera, are also 
co^sharers Mohan Singh is a Thela-wala, 
Bapi and Bhawani are persons who ply 
opts for hire very few of these witnesses 
are persons of any social standing. Most 
of them state that they have known the 
accused only for a few years though he has 

Ev “®>>hbourhood. 

Many of them admit that they obtained 

their information as to the accused’s cha- 

Das. Sheo Charan Das 

^d Madda Mai. The evidence of Salig and 

Hardeo Singh is purely hearsay and is of 
no value in regard to the accused’s cha¬ 
racter. They nearly all mention different 
ppsons as being associates of the accused. 
Ihey say these men are had characters. 
Ihere is no evidence to show this nor are 

there proofs on the record of any conviction 

against them. I take the evidence of Bhag¬ 
wan Singh as a typical example of 
^13 class of witness. He says: I live in 
Karera about two miles off Ghaziabad. I 
am a zemindar paying revenue Rs. 100 on 
my own account and Rs. 1,025 as lambardar. 

1 have known the accused for three years. I 
hpe often seen him with Wali Dad of Mula 

who IS a bad character. His gang was connected 
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with the dacoity in Razapore. Hence, I con¬ 
sider him a hadmash. He admits vh&t 
Abdulla Khan and Ramrichpal are co-sharers 
in his village. Now, the Razapore dacoity 
or robbery was not committed in his pre¬ 
sence so that his statement merely amounts 
to this that he heard certain rumours 
and, therefore, considered the accused a 
hadmabh. As evidence establishing re¬ 
putation, this is valueless. It establishes 
no reputation whatsoever. In this second 
batch of witnesses I also note that one Ohote 
speaks for the accused and states that he is 
a good man. There remains the evidence of 
the Tolice Officers and the Tahsildar. The 
Police Officers are, ot course, not impartial 
witnesses considering the relatione that have 
clearly been existing between them and the 
accused. Their evidence, moreover, on the 
face of it contains gross exaggerations and 
mis statements. The Police Officers state that 
the accused has no means of subsistence 
which is palpably false. I notice that the 
Magistrate allowed the first Police Officer to 
put in a list of crimes in which he himself 
and another Officer suspected the accused. 
This class of evidence is quite inadmissible 
in such a case as this to establish the matter 
ofaraan’s reputation. No doubt, a Police Officer 
is a competent witness to speak to the reputa¬ 
tion of persons who dwell within his circle. 
No doubt, in the course of inquiries his 
suspicion may have been directed against 
certain persons and he may by reason thereof 
have received an impression as to their 
character and their reputations. He, no 
doubt, is entitled, when he has sworn to the 
reputation of a man, to give the basis of his 
knowledge and to point out bow he has come 
to consider the accused a man of bad character. 
But it is quite a difierent thing for the 
Magistrate to take into evidence a list of 
cases in which other Police Officers, who have 
not been called as witnesses, have remarked 
in their diaries that suspicion had fixed 
itself on a certain person. If the local Police 
feel at all disposed to do harm to any resident of 
their circle it is a very simple matter for them 
to enter in their diaries from time to time that 
suspicion has fallen on certain persons and 
then finally to have their names registered in 
the Police register of bad characters and 
ultimately to take steps against them. 1 do 
not say that this is either always or frequently 
done. But it is so easily done that this olasa 


of evidence is of very little value and, un¬ 
less the actual Police Officer^ is called 
who made the inquiry in his diary, a list 
of such cases is totally inadmissible in 
evidence. It is also very easy for a Police 
Officer to say that suspicion fell on the 
accused in certain cases. I note here that 
in the case of one Nanak in which suspicion 
was said to have fallen on the present 
accused, Nanak has himself been called m 
a witness for the defence and has given the 
lie to this statement. There is another 
case in which one Kedaru was convicted 
in 1909, certain witnesses have actually stated 
that the accused joined with Kedaru in 
commiting the offence. The untruth and 
the exaggeration of this statement is evi¬ 
dent from the fact that the Police Officer 
cannot even say why he did not send up the 
accused for trial. Referring to the evidence 
of Agha Sher Ali Khan, Sub-Inspector, I see 
that he makes reference to the capture of a 
gang of men who were carrying arms in a- 
grove in Ghaziabad. The men in that case 
were sent up for trial, were convicted under 
the Arms Act and were also bound over to 
be of good behaviour. I see that in the 
course of the case it was alleged that the 
accused Babu Prasad had sent for the gang 
to commit crime. The untruth of this is 
palpable. For if there had been any evi¬ 
dence whatsoever on the point, the Police 
most assuredly would have prosecuted Babu 
Prasad along with the others. This witness 
showed great bias against the accused and 
was thus led to make incredible statemente. 
He alleged that crime had been very rife 
in 1908 and 1909 in the town, and that 
all investigations showed that the aoonsed 
was concerned in them. He even states 
that the accused was concerned with the 
burglaries in the houses of those persons 
who live next door to him. It is hardly 
possible to believe this. He admits that 
on no occasion has be ever searched the 
aooused*8 house. The Magistrate allowed him 
to give hearsay evidence to the effect that^ he 
had beard that Mohan and Qhasi, goldsmiths 
melted down property for the aconsed. The 
Tahsildar Syed Far/.and Ali Khan has limited 
himself to stating that Babu Prasad did 
not bear a good obaraoter but that his re¬ 
putation was “very bad indeed.*’ He added 
that he had no personal opinion about the 
accused. He admitted that his informantt 
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on the question of Babu Pershad’s character 
were Bhagwan Das and Siraj Ahmed whom 
I have already discussed. He admitted 
that when the accussd made a complaint 
to him about the Police he made no inquiry 
about the matter. It is surprising to me 
that a man of this witness’s position, 
holding the post of a Magistrate, ahou’ i 
have lent himself to a case like the present 
one. The fact that Siraj Ahmed and the 
accused were on bad terms must have come 
to his knowledge. Likewise, the character 
of the other Ghaziabad witnesses. Accord¬ 
ing to himself, he merely swallowed what 
those persons told him and his statement 
18 valueless as evidence. The Magistrate 
took into evidence the record of the case, 
Emperor v. Budhu, under section 110, Cri¬ 
minal Procedure Code, which was decided 
on the 23rd September 190^. Now, the 
record of this case was inadmissible 
except to prove the fact that Budhu, an 
alleged associate of the applicant, had been 
bound over. But^ the Magistrate in his 
judgment ^ says, “from the evidence of 
witnesses in the above case and from the 
Magistrate’s judgment it is fully establish¬ 
ed that the said Budhu was an associate of 
the accused whom the Magistrate styles a 
notorious hadmash according to the witness.” 
To treat this record as evidence in this 
matter was most unfair to the present ac- 
cused who was no party to the former trial 
of Budhu and had no opportunity of de¬ 
fending himself. Practically, the Magistrate 
has taken into evidence against the accused 
the statement of witnesses who were ex¬ 
amined in a case to which the accused was 
no party and whom he had no opportunity 
of cross-examining; next the Magistrate took 
into evidence the record of the case, Emperor 
V. Daltp, under section 109 of the Code of 
Criminal Procedure decided on the 23rd Sep¬ 
tember 1909. This was equally inadmis¬ 
sible in evidence. No evidence what¬ 
soever (except hearsay) has been produced 
to show that the present accused has any 
concern with the accused in that case. The 
Magistrate has clearly taken into considera¬ 
tion the evidence of the witnesses in that 
case, for he refers to it in his judgment. 
He has also taken into evidence the case 
against the same persons under the Arms 
Act and also the record of the case 
against the present accused under section 


174, Indian Penal Code, which I have 
already mentioned. He has also taken 
into consideration the record of the civil 
suit brought by Debi Dayal against other 
persons for recovery of money on the basis 
of a mortgage-deed. Babu Prasad was no 
party to that suit, though his father was. 
It is said that the Munsif came to the con¬ 
clusion that Babu Prasad was guilty of 
fraud. How this evidence is admissible to 
prove that the accused is a habitual robber, 
receiver of stolen property or harbourer of 
thieves I fail to see. The Magistrate has 
taken the MunsiPs judgment as evidence, 
proving that the accused was an extrava¬ 
gant man from whom his father had separat¬ 
ed. The Munsif may on the evidence before 
him have come to that conclusion for the 
purpose of that case. But as Babu Prasad 
was no party to that suit it is clear that 
that judgment was not admissible in evi¬ 
dence to prove that the accused is an habi¬ 
tual thief, robber or receiver of stolen pro¬ 
perty. 

In the view I have taken of the evidence 
for the prosecution, it is unnecessary to 
discuss the evidence for the defence at any 
length: I wish to lay no stress on it, because, 
lu^ my opinion, the prosecution evidence is 
tainted and is unworthy of acceptance. But 
I cannot conclude my judgment without 
pointing out how unjust the Magistrate has 
been in the manner in which he weighed this 
evidence. He divided the witnesses into 
three groups, (a) Brahmins, of whom there 
were sixty-four, (6) Railway servants and (o) 
forty-seven men of different castes. The 
Brahmins he rejected en bloc because they 
were Brahmins. The Railway servants he 
rejected en bloc because the local Police in 
the year 1910 had successfully prosecuted a 
European Railway official named Mr. Roots 
for illicit importation of cocaine. The 
balance of forty-eeven he rejected because 
most of them said that they had no personal 
knowledge of the accused’s character, the 
rest he said were either partizans of the 
accused or were threatened by him. The 
Magistrate did not deign to point out the 
grounds on which he held that some of the 
witnesses were his partizans. He selected 
one witness Niadar as an example of those 
cowed by the accused. Mula Mai, a brother 
of Niadar, at the trial of Budhu, stated 
that Babu Prasad was Budhu’s asso« 
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ciate and a bad character. Niadar has 
in the present case come forward to state 
that the accused is a man of good character. 
The Magistrate (Toncludes that Niadar had 
done this in order to avert the wrath which 
had fallen on the head of his brother, 
because Babu Prasad sued him for defamation. 
There is no presumption that Mala Mai 
stated the truth any more than that Niadar 
has stated the truth, yet for no real reason 
the Magistrate concludes that the latter is a 
liar. The Magistrate has also generally re¬ 
jected the evidence for the defence because 
the witnesses state that they do not know 
other local bad characters. He also says 
that they have not had a sufficient oppor¬ 
tunity of watching the movements of the 
accused. The majority of them are neighbours 
and have had just as much opportunity 
as the witnesses for the prosecution. I would 
point out that the Magistrate had nowhere 
in his judgment even mentioned the fact 
that the present accused had complained 
against the Police to the Tahsildar. In bis 
judgment he even goes so far as to cast 
a slur on the character of the accused’s 
father, though the witnesses for the prose¬ 
cution themselves have almost unanimously 
stated that his character is above suspicion. 
He says in his judgment.—‘ The prosecution 
witnesses put the accused’s father’s present 
worth at about a lakh. How that was ac¬ 
quired I must not discuss hero.” This in- 
uendo is unjust and unfair. A document 
was produced on behalf of the defence to 
show that the father of the accused had made 
adverse remarks against the Qhaziabad Police 
in an application to the Collector of Aligarh 
for leave. In respect to this, the Magistrate 
remarks that it is not shown that the 
Ghaziabad Police had any information of it 
at all. Yet, curiously enough, he omits all 
mention of the other petition presented 
to the Tahsildar which I have already noted 
above. Towards the end of the judgment 
the Magistrate observes,—“Moreover, it would 
appear from the record that the present 
prosecution was proposed as far back as 
February 1910, but it was not sanctioned 
until the authorities had fully satished them¬ 
selves on the point.” This was not a 
relevant fact in the first place, and in the 
second place there is no evidence to es¬ 
tablish it, any more than there is to establish 
be explanation given by the accused him¬ 


self, of this very delay in launching the 
prosecution against him. His explanation 
is that in February 1910 the then District 
Magistrate. Mr. Poster, and the Superintend, 
ent of Police after inquiry into the matter 
decided to take no proceedings against him 
and that the present proceeding was only 
taken on the arrival of a new District 
Magistrate who was ignorant of the true 
facts. It is unnecessary to say any more. 
The evidence against the accused is, in my 
opinion, open to very giave suspicion and 
the case is not one in which a Court would 
be justified in calling on the applicant to 
give security for his good behaviour. The 
appeal was one which, in my opinion, was 
worthy of much more consideration at the 
hand of the lower Appellate Court than it 
actually received. I admit the application, 
the order of the Magistrate is set aside in toio. 

Application allowed. 


MA.DRAS HIGH COURT. 

Criminal Revision Cask No. 135 op 1911. 

Criminal Revision Petition No. 142 

OF 1911. 

November 7, 1911. 

Present: —Sir Ralph Benson, Kt., Judge, and 

Mr. Justice Sundara Aiyar. 

In re THBOPHfLUS RA.MAPPA— 

P BTITION B R 

Petuil Code (Act XLV of 1860^, s. 403—Gfrimiiuil 
breach of trust by servant —Various sums of money 
received by servant from mister at various timoshy false 
representations and not accounted for. 

The aocasod, as the servant of a &i'm, obtained 
various sums of money from the Manager of the 
lirm at various timos by false representations that 
they woro required for paying ooolioa but could 
nob account for thorn afterwards: 

Held, that the uceusod was guilty of orinainal 
broaoh of trust us a servant. 

Queen v. ILimitton 'Ihompson^ 32 L. J. M. 0. 57] 
Qut-’t’u V. Cooke, 40 b. J. M. 0. 03, referred to. 

Petition, under sootions 435 aud 439, 
Crimiual Procedure Code, praying the High 
Court to revise the judgment of the Sessions 
Judge of South Gaunra, in Criminal Appeal 
No. 62 of 1910, confirming the oonviotion, 
but reducing the sentence passed on the 
petitioner by the Treasury Ist Class Mjfcgis* 
trate of South Gauara, in C. 0, No. 3 of 1910« 

Dr. S, Swaminathany for the Petitioner. 

Mr. 0, F, 2>iapiery Publio Proaeontor, fo^ 
the Crown. 
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_ ORDER.—The accused, who was the super- 

intendent of Messrs. KilHck Nixon’s Coffee 
Oasing Works has been convicted of crimi¬ 
nal breach of trust by misappropriating a 
large sum of money made up of amounts 
which he received from the Manager at vari¬ 
ous times on the falsa pretence that they were 
required for paying coolies who garbled coffee. 
1 he point argued in revision is that the re¬ 
ceipt of each sum of money making np the 
aggregate amount hy false representation 
amounted to the offence of cheating; that 
the charge against the accused really was 
that he committed various offences of cheat¬ 
ing more than three in number, and that a 
single charge for all these acts of cheating 
was illegal. It is urged that the subsequent 
appropriation of the amounts by the accused 
to his own use would not amount to criminal 
breach of trust as the criminal intent was 
present at the time of the receipt of the 
money from the Manager. This argument 
IS not sound When the accused received 
he money he did so as a servant of the 
Company for the express purpose of using it 
for hia master 8 beneHt in a particular way. 
He was, therefore, entrusted with the money 
and his appropriating it to himself clearlv 
amounts to criminal breach of trust. 

Ur. Swaminadhan relied on the case of 
Queen v. HamiUnn Thompson (1) where in 
similar circumstances, it was held that the 
offence committed was not larceny but that 
case was disapproved of in the latter ease of 

t^nhl' pointed out 

that the earlier case merely held thaf fK 

».«i ,„i„d fc, it™ • b“; 

o It w^uld amount to larceny wL not ronSr" 

:onvic^:nT Hght^"7e’ 

that, incur opinL. oTunserought to 

““ 

petition IS dismissed. ^ 

(1) 32L. J. M. C 57 P^M^on dismissed. 

(2) 40L.J. M. C.W 


PUNJAB CHIEF COURT. 

Criminal Revision No. 14i0 op 1911, 

November 30, 1911. 

Present:—Ui. Justice Kensington. 
EMPEROR— Prosecutor 

versus 

. , G^DA SINGH-^Accdsed. 

438, 439-^lcciiserf convicted in two separate cases J 
Second sentence ordered to run from date oj order~Di 
rection illegal^Concurrent sentence, when can be 

P^^sed Revision—E^ect to he given to real intention of 
Magistrate—‘Reduction oj sentence. ^ 

The question whether sentences should be con- 
current or consecutive arises only in cases of separate 
convicGions ai one trial. In all othercases, sectS? 
IS operative and should not be disregarded 
On 30th March 1910 M. was sentenced totur years’ 
rigorous impnsonmeDt. On 19th April 1910 hA wna 
coyicted in a separate case by the rate 

i>“Pri3onment° S 

CtrsfSen^r w^s^^edt^^t 

StL^^he il^^atr °Ws di^^aV 

mencement of the sentence in the second caL“as' 

raent, effect should be <^iven to f 

expiry of the arst senteLe °f 

Case reported by the District Magistrate 

Add^SSi!“,~: fi. 

.’S 

ienal Code, and in Case No. 24/7 the same 
accused was sentenced by the said Additional 
Divisional Magistrate, on 19th April 1910^ 
to undergo 3 years’ rigorous imprisonment ’ 

Case No 

ase No. 14/7 the sentence of accused Ganda 
Singh was reduced to 2 years’ imprisonment, 

ed Ih *he appeal was reject¬ 

ed by the learned Sessions Judge. 

latter Case No. 

7h l District Magistrate noted 

that Ganda Singh is sentenced to 3 years’ 

ngorons imprisonment from the date of the 
order, 1 . e., 19th April 1910; this order is con! 
trary to section 397, Indian Penal Code 

The proceedings were forwarded for revi- 
pion on the followings grounds;—- 
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That the order of the Additional District 
Magistrate in Case No. 24-7 dated 19th 
April 1910 regardiog commencement of tne 
sentence, in face of the previous sentence m 
Case No. 14-7, appears to be contrary to sec¬ 
tion 397 of Criminal Procedure Code, and 
those words ought, therefore, to be expunged, 
or the sentence reduced in order to give effect 
to the Magistrate’s wish as, according 
to section 397, Criminal Procedure Code, 
the sentence cannot run concurrently. 

It is, therefore, requested that necessary 
alterations in the order may be made accord- 

^he files of the case are also submitted. 
ORDER.—The Additional District Magis¬ 
trate when sentencing (ianda Singh on the 

19th'April 1910 (Case No. 24-7 oM910). 
overlooked the application of section 35, 

Criminal Procedure Code. ^ _ 

It is only in case of separate convictions 

atone trial that the question arises whether 

aentcuces should be concurrent or conseoa- 

tive. In all other cases, section 397 is im¬ 


perative. . 

Ganda Singh had been previously convicted 
by the same Magistrate on 30th March 1910 
and sentenced to 4 years* imprisonment, since 
reduced to two years on appeal. The Magis- 
trate was not competent to direct that the 
fresh sentence of 19th April 1910 should 
run from the date of his order and that por- 
tion of bis order is set aside. 

It seems to have been the Magistrate’s 
intention that Ganda Singh should undergo 
a total period of 4 years’ imprisonment. To 
give effect to this intention, as near as may 
be, it is hereby ordered on revision that the 
se^nd sentence of 19th April 1910 be so far 
reduced that the period of imprisonment for 
that offence shall be for two years instead of 
three years, to commence on expiry of the 
sentence awarded on the earlier conviction of 
30th March 1910. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 557 op 1911. 

Case Referred No. 107 cf 1911. 
November 23, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

N. POUNUSAWMY NAIDU and othebs 

—Accused 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 349, 
clause 2—Case sent for disposal to higher Magistrate^ 
Power of superior Magistrate to send hack case to 
former—'Pass such order as he thinks fit** meaning of, 

Wliere a case is sent by a Sub-^Ingistrate under 
section 349, Criminal Procodure Code, to a Sab- 
Divisional Magistrate for disposal, the latter has no 
power to return the case to the former for disposal, 
but should dispose of it himself. • 

The provision in clause 2 of section 349, Criminal 
Procedure Code, that the Magistrate to whom the 
proceedings are submitted may pass such order as 
he thinks fit, moans that ho may pass such other 
final order disposing of the case as ho thinks fit. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Tinnevelly, in his letter dated 14th Sep¬ 
tember 1911. 

Mr. Joseph Satya Nadar, for the Accused. 

Mr. P. E, Grant, for the Crown. 

ORDER.—We agree with the District 
Magistrate’s view that the Sub-Divisional 
Magistrate to whom the case was referred 
by the Sab-Magistrate was bound to dis¬ 
pose of the case himself and that he had 
no power to send the case back to the Sub- 
Magistrate for disposal. The provision in 
clause 2 of section 349 of the Criminal 
Procedure Code that the Magistrate to 
whom the proceedings are sabmitted may 
pass such order ns he thinks fit, means, 
when taken in conjunction with the words 
immediately preceding, tiz., (judgment), and 
sentence, that he may pass snob other final 
order disposing of the case as he may think 
fit. We set aside the oonviotion of ^ the 
accused by the Sub-Magistrate and direct 
the Sub-Divisional Magistrate to dispose 
of the case himself. 

OonticHon quashed. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 4125 of 1911. 

August 22, 1911. 

Ptesenti —Mr, Justice Mookerjee and 
Mr. Justice Carnduff. 

BALA PASBAN KULDIP LAL— 

Petitioner 

versus 

GURWAR MISSEIR— Opposite Partf. 

Ciiminal Procedure Code (Act V of 1898), ss.' 195 
47Q—Sanction, granting, revoking or refusing' to grant 
-—Judicial "proceeding—Competency of order under sec- 

lion while hearing appeal under section 195 (6) — 

Sanction to stranger to suit. 

The grant of sanction to prosecute, the revocation 

of sanction already granted, and the refusal of an 
application to grant sanction, are all judicial acts. 

Pistrict Judge in an appeal under sub-section 
(6) of section 195 of the Criminal Procedure Code 
affirmed the order of a Munaif and refused to 
grant sanction to a stranger to a suit, and at the 
same time made an order under section 476: 

Held, that it was perfectly open to the Judge to 
take proceedings under section 476, inasmuch as the 
fact of the commission of an offence had been 
brought to his notice in the course of a judicial pro- 
ceeding under sub-seotion (6) of section 195. 

In re Mathura Das, 16 A. 80, dissented from. 
Queen-Empress v. Sheikh Beari, 10 M. 232; Queen- 
Empress V. Seskadri Ayyangar, 20 M. 383 and Pampa- 
pati Sastri v. Suhbia Sastri, 23 M, 210, followed: 

^ Held, also, that the Judge acted properly in refus¬ 
ing to grant sanction to a stranger to the suit. 


Penal Code. The Court refused the applica- 
tion, mainly, on the ground (hat sanction ought 
not to be granted to a person who was not 
a party to the proceeding and was apparently 
in no way interested in the matter before the 
Court. He then appealed to the District 
Judge under sub-section (6) of section 195 
Criminal Procedure Code. The learned Judge 
held that no sanction ought to be granted to 
a stranger, but upon the facts placed before 
him, he came to the conclusion that pro¬ 
ceedings should be taken under section 476 
Criminal Procedure Code. He, therefore* 
gave notice to the parties, took evidence and 
made an order under that section, because, 
in his opinion, a strong prima facie case was 

established that the offence alleged had been 
committed. 

We are now invited to set aside this order 
on the ground that it was incompetent to the 
earned Judge to make an order under see- 
tion 4i6 inasmuch as the commission of the 
alleged offence was not brought to his notice 
in the course of a judicial proceeding In 
support of this view, reliance has been 
placed upon the cases of Jadunath Mahta v. 

Sr™. “ “■>“• •>' 


Rule granted against the order of the 

District Judge of Mozaffarpur, refusing to 

grant the sanction to prosecute the opposite 
party. 

^ Babu Shoroshi Charan Mitra, for the Pe¬ 
titioner. 

Babu Ram Okaran Mitra, for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order of prosecution 
under section 476, Criminal Procedure Code, 
on the ground that it has been made without 
jurisdiction. The circumstances under which 
the order in question has been made may be 
briefly recited. 

It appears that, in Ihe course of a rent suit, 
process was served upon the defendant. The 
peon learnt subsequently that there had been 
false personation in connection with the 
service. He reported the matter to the 
Court with the result that a fresh summons 
was issued and served on the real defendant. 
An application was thereupon made by a 
stranger to the suit for sanction to prose¬ 
cute three persons under section 205, Indian 


— w ..lese cases it was ruled by 

a Division Bench of this Court that when a 

of a Subordinate Judge has been re! 
sisted in execution of a decree and the Sub¬ 
ordinate t/udge has thereupon taken action 
under section 195, Criminal Procedare Co^ 
he cannot be said to have aoted jndiciallv’ 
It was urther held that a proceeding Se 
the District Judge in the same matter under 
sub-section (6) of section 195 was rmi . 
judicial ptooeeding. In so far as the first of 
these propositions is concerned, it is 
lh.t it b. "of fc 

decision Of a Pall Bench of this Court in the 
case oi Shaikh Bahadur v. Eradatullah Malliok 

m. where It was Pointed oat that an execution 

proceeding IS a judicial proceeding within 
the meaning of section 476, Criminal Proce- 
dure Oode. It is possible that the learned 
Judge who decided the case of Jadunath 
Mahta V. Jagdish Ounder Deh (I) acted on 
the view subsequently adopted in the case of 


(1) 7 C. W. N. 423. 

(2) 16 A. 80. 

(3) 6 Ind. Cas. 801; 37 0. 642; 14 0. W. N. 799- 12 

V# ^ ^ 
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Bar Charan Mukerjee V. Ki»g-Emperor (.4.) 
that an execution proceeding is not a judicial 
proceeding. That view, however, ae we have 
just stated, can no longer be maintained. 
In 80 far as the second proposition is concern¬ 
ed the learned Judges stated their opinion 

with considerable hesitation, and we take it 

that they did not intend to decide the point 
finally. But if the case really involves a 
decision upon that point, we are unable to 
accept it as sound on principle. It cannot 
be disputed that the grant of a sanction 
under section 195, Criminal Procedure Code, 
is a judicial act; consequently, the revocation 
of a sanction already granted is equally a 
judicial act. It cannot, therefore, be doubted 
that the refusal of an application to grant 
sanction is precisely of the same nature as 
the two orders just mentioned. 

In so far as the case before the learned 
Judges of the Allahabad High Court is con¬ 
cerned, [fw re Mathura Das (2)3, it is clearly 
distinguishable, though based upon very 
questionable grounds. There it was held 
that an application under section 195, Crimi¬ 
nal Procedure Code, made to a District Judge 
wee not a judicial proceeding and did not 
entitle the Judge to make an order under 
section 476, Criminal Procedure Code. We 
are not prepared to accept this view as well 
founded. Whether the application ought to 
have been made in the first instance before 
the primary Court or whether it might have 
been properly made before the learned Judge, 
there is no room for doubt that an application 
under section 195, Criminal Procedure Code, 
for grant of sanction is a judicial proceeding. 
The view we take is supported by the deci¬ 
sion of a Full Bench of the Madras High 
Court in the case of QueeU’Empress v. Sheikh 
Beari (5), where it was ruled that sanction¬ 
ing a prosecution for an offence is a judicial 
act. The same view was taken in the cases 
oi Queen-Empress v. Seshadri Ayyangar (6) 
and Parr.papati Sastri v. Suhba Sastri (7). 
In the case before us, the application under 
section 195 when presented to the Court 
of first instance did commence a judicial 
proceeding and the order of refusal was 


a judicial act. Consequently, the proceeding 
before the District Judge, under sub-section 
(6) of section 195 in which he was invited 
to review the propriety of the order of 
refusal of the Court of first instance, was 
also a judicial proceeding. The learned 
District Judge, undoubtedly, acted properly 
in refusing to grant sanction to a stranger 
to the suit. At the same time, it was per¬ 
fectly open to him to take proceedings under 
section 476, inasmuch as the fact of the 
commission of an offence had been brought 
to his notice in the course of a judicial 
proceeding under sub-section (6) of section 
195. The contention, therefore, that the 
order of the District Judge was made without 
jurisdiction cannot be supported. 

It has been argued, in the next place, 
that no order should be made in this case 
during the pendency of the civil suit. We 
are of opinion that there is no substance in 
this contention. The matter in controversy 
in the civil suit has no bearing upon the 
question to be investigated at the criminal 
trial, that question is whether an offence ^ 
has been committed under section 205, Indian 
Penal Code, which has obviously n> bearing 
upon the question to be determined in the 
suit for rent. 

It has finally been suggested that section 
476 should be restricted in its application in 
the same manner as section 195 has some¬ 
times been restricted in other words, as 
the Court does not ordinarily grant sanction 
under section 195 to a person in no way 
connected with the proceeding, the Court 
should similarly refuse to direct a pro¬ 
secution under section 476 when the faot 
of commission of an offence has been brought 
to its notice by a stranger. We are not 
prepared to accept the limitation suggested, 
and are of opinion that the order of the 
District Judge should not be disturbed. 

The Rule is, therefore, discharged. 

Rule discharged. 


(4) 1 0. L. J. 161; 2 Or. L. J. 110; 32 C. 367; 9 0. 
W. N. 364. 

(5) 10 M. 232. 

(6) 20 M. 383. 

(7) 23 M. 210. 
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MADRAS HIGH COURT, 

Civil Appeal No 167 op 1907, 
October 9, 1911. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 

GUJJALAPADI SUBBA NAIDU 

AND OTHERS—APPELLANTS 

VBTSU& 

GUJJALAPADI VENCATASUBBA 
NAIDU, Minor bt mother and guardian 
CHELLAMMA —Respondent. 

I^creej amendment of —Application to correct decree 
to bring it into accordance with judgment—Obvious 
slip or mistake. 

An application to a Court to correct a decree so as 
to bring it into conformity with the judgment can 
be entertained only where the Court has made an 
obvious slip or mistake. Where the conclusions 
arrived at by a Court though they may be wrong are 
clearly set forth in its judgment, objections that 
they are wrong cannot be entertained at the an. 
nouncement of the judgment. 

Application to the Hi^h Court in Civil 
Appeal No. 167 of 1907 to correct the 
decree so as to bring it into conformity 
with the judgment. 

The appeal was originally heard by the 
Hon’ble Justices Abdur Rahim and Krishna- 
aawami Iyer, who delivered the following 
judgment on January 12th. 1911:^ 

Mr. K, Srinivasa Iyengar, for the Appel¬ 
lants. 

Dr. S, Swaminathnn, for the Respondent 

JUDGMENT. 

Krishnasawmi Iter, J.—This is asuitfor par- 
tition The plaintiff’s father, the defendants 
Nos. 1, 2 and 3, the father of the defendants 
Nos. 4 to 9 and the husband of the lOfch 
defendant were brothers and members of an 
undivided Hindu family. The plaintiffs 
claim a fifth share, the ICth defendant’s 
husband having died before suit. The plaint- 
iff’s father also being dead, and the plaint¬ 
iff being himself a minor, he is represented 
by his mother as bis next friend. It is admit- 
ted by the plaintiff that for about three years 
before suit, the several branches have been 
cooking their meals separately and living in 
different houses (vide paragraph 5 of the 
plaint}. On the other side, it is admitted for 
the defendants that certain pasture lauds, 
debts due to the family, an indigo vat and 
certain family jewels are still undivided. 
They made a division, it is said, of the family 
lands except the pasture lands referred to 
above, of the cash and grain belonging to the 
family, of certain debts due on the pledge of 


jewels, and of the moveables generally. 

Part of the division, e., with reference to 
the lands and moveables, is alleged to hare 
taken place about the year 1898. The rest 
of the division is alleged to have taken place 
on the 13th July 1899. Exhibit I, which 
purports to be a receipt to the first defendant 
executed by the othtr five sharers, is relied 
on in support of the second division. It is 
dated the 14th July 1899. 

The first question is whether the division 
evidenced by Exhibit I is true. The case is 
beset with considerable difficulty as neither 
party has told the whole truth. Exhibit 
I purports to bear the mark of ' the 
sharers, the plaintiff being represented by 
bis mother. It also bears the attestations of 
the defence witnesses Nos. 1, 7, 8, 9, 12 and 
13. The 14th defendant who is examined as 
the second witness for the defence, and the 
defence 3rd and 4th witnesses who are not 
attestators of Exhibit I support the partition 
of 1899. The District Judge has discredited 
the evidence of these witnesses as regards the 
execution of Exhibit I and the partition of 
1399. I am^ unable to agree with him. I 
see no force in his criticism of the evidence 
of the defence 3rd and 4th witnesses. He 
has overlooked the fact that on the very first 
day of the trial the 1st witness for the 
defence spoke of the division of the cash and 
the moveables on one day and of the execution 
of Exhibit I on the subsequent day. There 
is nothing, therefore, in the evidence of the 
defence third witness which is calculated to 
throw doubt on the genuineness of Exhibit 
r. It is true the witness has made a mistake 
when he said that the tenth defendant’s hus¬ 
band was dead at the time. But he was 
speaking to an event that had occurred 
about 8 years before his deposition and the 
tentli defendant’s husband having died short¬ 
ly after the partition of 1899. The witness’s 
mistake is easily explained. The defence 
fourth witness referred to in Exhibit las one 
of the mediators, also supports the partition 
of 1899, and nothing has been urged against 
his testimony. The first and twelfth wit¬ 
nesses examined on behalf of the defendants 
are discredited by the District Judge, be¬ 
cause the former has purchased some lands 
from the fourth defendant and the latter 
was indebted to the family. These circum¬ 
stances do not appear to be sufficient for 
rejecting their testimony. The defence wit- 
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piaintiS’s witness Nc. 2 that his father lent 
the money. I have no hesitation in holding 


OUJ/ALAPADI SaBBA NAIDU t’, 

nesses Nos. 7, 8 and 9 and 13 seem to be in¬ 
terested in some pasture lands sold under Ex¬ 
hibit F to one Ohinta Subbiah by the first de- 
fendanta fortnight beforethe institution of the 
suit. It is suggested by the District Judge that 
the conveyance of the pasture lands was pro¬ 
bably a bribe to the witnesses. They deny the 
insinuation and, although there may be some 
suspicion attaching to the transaction, I do 
not think their testimony can be altogether 
ignored. A more important point which the 
District Judge makes against the genuineness 
of Exhibit I is that it does not bear the 

attestation of the plaintiff's maternal uncle 
_ • 

Changamraa Naidu who is alleged to hare 
been present at the time of the partition and 
who is certainly now looking after the 
plaintiff's affairs. 1 agree that this is a 
circumstance of some value against the 
truth of Exhibit I. On the other hand, 
there are several circumstances which make 
in favour of the partition of 1899 and the 
genuineness of Exhibit 1. In the first place 
it does not appear to me that such a large 
number as eight independent persons, viz.^ 
defence witnesses Nos. 1, 3, -A, 7, 8, 9, 12 
and 13, would have entered into a conspiracy 
with the defendants to concoct the document 
against the plaintiff. If Exhibit I was not 
■genuine, it would have included a reference 
to a partition of the lands, and thus made 
out a case of more or less complete partition. 
The defendant’s case being that there was 
a partition in 1898, nothing would have been 
more appropriate than a recital of such a 
partition in Exhibit 1, There is evidence 
of separate dealings by some of the members 
of the family which the District Judge had 
not succeeded in explaining on bis theory of 
no partition. If, on the other hand, the cash 
and debt bonds belonging to the family 
were really divided in 1899, such division 
would afford an adequate explanation for 
the separate dealings of some of the mem¬ 
bers, Exhibit X, dated the 7th of July 1903, 
spoken to by defence witness No. 5. evidences 
a debt of Rs. 200 due to the plaintiff. The 
explanation given by the plaintiff’s mother 
and his maternal uncle that it was money 
which stood outstanding in the name of 
thoir father, although it had been given by 
him as stridhanam to his daughter, is impro¬ 
bable on the fact of it and is inconsistent 
with the evidence of defence witness No. 5. 
That witness did not support the story of the 


that the plaintiff’s version on this matter is a 
pure after-thought, for it was not suggested 
in the cross examination of the defence 
witness No. 5 who was examined before 
the plaintiff’s witness. Again, Exhibit 
XI<x shows separate sales of chillies 
grown by the plaintiff, the fourth defendant 
and the lOfch defendant. Here, again, the 
explanation attempted by the plaintiff’s Ist, 
2nd and 4th witnesses that it was Guruvadu 
that supplied the chillies and not the plaint* 
iff's mother is contradicted by the defence 
witnesses Nos. 4 and 9 and by the document 
Exhibit XI and cannot be accepted. These 
separate transactions of the plaintiff must 
have been due to the possession of separate 
funds and the strong probability is that the 
separate funds came into existence by means 
of the partition of 1899. The 4bh defendant 
has made purchases under Exhibits III, IV 
and V and taken a pro*note Exhibit Q-3 
and a mortgage Exhibit XVII. These trans¬ 
actions would not be inconsistent with the 
plaintiff’s case if the 4th defendant was the 
de facto manager of the joint family. He has 
also made a sale of part of the land pnrohasedt 
but all these transactions are subsequent to 
the year 190J. Some evidence has bsen 
given in the case of separate cultivation. I 
shall, however, deal with it in oonneotiou 
with the question of the partition of the 
lands. Some stress was laid during the 
argument ou the fact that no evidence has 
been adduced to show what has become of 
the large sum of Rs. 2,546 allotted to the, 
plaintiff at the partition. But the plaintiff's 
maternal uncle who is conducting the litiga* 
tiou on bis behalf is a well-to-do man and re* 
sident in a distant village and the defendants' 
inability to trace this money cannot, under 
the circumstances, be urged against the trnlh 
of their case. A more formidable ob* 
jectiou was as to what baa become of the 
money taken by the defendants at the parti¬ 
tion. The answer may, however, be in the 
fact that they took bonds and not 

money in great part at the partition and 
that those bonds are now represented by the 
outstandings in the name of the fourth de*' 
fendants. On tlie whole, I am inclined to 
bold that the balance of evidence and the 
probabilities are in favour of the genuineness 
of Exhibit I and the partition of 1899, 
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The next question is about the alleged 
partition of the lands in 1888. The defend¬ 
ants admit that pasture lands have not been 
divided. They have adduced evidence of 
separate cultivation. Certain keylu and 
estimate accounts for faslis 1311, 1312 and 

1313, viz., Exhibit IV produced from the 
custody of the zernindaTi ICarnam showing 
heaps and measurement in the names of 
sharers separately are relied on. I do not 
thinlr it is safe to accept them when 
the duplicates in the zemindar's office have 
not been produced. These accounts relate to 
the period after misunderstandings must 
have arisen and there is no explanation why, 
if the partition of the lands was in f isli 1308,' 

the accounts of/d'5?2s 1309 and 1310 are not 

forthcoming to show separate cultivation 
accounts. Exhibits A , B., G. and D. which 
show the entire cultivation in the name of 

Ist defendant in/aWYs 1307, 1312, 1313 and 

1314, are against the case set up by the 
defendants. Although it may be, that in 
consequence of the admitted separate living 
and separate cooking and the division of the 
cash and certain of the outstandings in 1899, 
the parties began to cultivate separately, I 
have no doubt that a partition of the lands 
has not been effected. The strongest circum¬ 
stance against the truth of the partition is the 
absence of all reference to it in the receipt, 
Exhibit 1, the lands themselves being the 
villages of the Venkatigiri Zemindari. The 
division is said to have been made by the 
casting of lots and that must have been after 
lists were framed. The lands consist of nu- 
merous items. The original suggestion that 
was made daring the argument that 
such plot was divided into six shares and lists 
would, therefore, be unnecessary is entirely 
against the specification in the schedule at- 
tached to the additional written statement 
filed by the defendants on the 13th of 
March 1906. The defence witness No. 1 
says that lots were cast in six shares. If 
the division was true there must have been 
lists, Bnt none is produced. 1 am clearly 
against the defendant’s case that there was 
a partition of the lands in the year 1893, 

As regards the second issue, no argument 
has been addressed to us. We must, there¬ 
fore, accept the finding of the District Judge. 
We must also accept the finding on the third 
issue. As cattle were divided under Exhibit 
I the cattle now fonnd in the fourth defend- 


ant’s possession cannot be deemed to be 
family property. There is nothing to show 
that there was any cash belonging to the 
joint family at the date of the suit. In view 
of the finding as to the genuineness of Exhibit 
I, the argument of the District Judge 
as to the existence of cash at the date of the 
suit falls to the ground. We mast also hold 
that the house .sites, together with the build¬ 
ings thereon, in the ex parts occupation of 
the plaintiff and the defendants are their 
respective separate property. The common 
family house having been Jong ago burnt 
down and c-ach of the members having occu¬ 
pied separate sites and created his own build¬ 
ing thereon they must be deemed to be sepa¬ 
rate property of each. The plaintiff will have 
decree for a one-fifth share in all the family 
lands with mesne profits except the house, 
together with the house sites on which they 
stand and in the outstandings as per schedule 
filed by the plaintiff and the paddy and ragt 
valued at Rs. 880 and the jewel named Tha- 
lika Pudelu Dauda. The rest of the plain¬ 
tiff’s claim will stand dismissed. The lOih 
defendant and who had got her share under 
Exhibit I is not entitled to claim main- 

tenance. Each parly will bear his or her own 
costs throughout. 

Abdur Rahtm, J.—I agree. 

This appeal having bseu posted to be 
spoken to, and having stood over for consider¬ 
ation till this day the Court (Abdur Rahim 
J. and Spencer, J ) made the following ’ 

ORDER.—In this appeal which was ori- 
gioally heard by one of us and Mr. Justice 
Kriehnasawrai Iyer and was pronounced by 
him as judgment of the Court on the 12fch 
January 1911, at the time he pronounced 
judgment, the learned Vakil for the appellants 
objected to certain conclusions apparently on 
the ground that they were not in accordance 
with the rest of the judgment. 

Mr. Justice Krishnasawmi Iyer noted the 
objection and ordered the case to be sent 
down for being spoken to when we would 
next sit together. The matter was not 
brought up before the same Bench before 
Krishnasawami Iyer, J., ceased to exercise the 
office of Judge of this Court. 

The objection taken is that the direction 
in the judgment that there shall be a decree 
for thre plaintiff for l/5th share in all the 
family lands except certain houses is not in 
accordance with the rest of the judgment 
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but that the lauds which stand in the name 
of the fourth defendant, namely, those men* 
tioned in the third issue should have been 
excluded, inasmuch as it has been found that 
there bad been a partition of cash, outstand¬ 
ings, moveables, etc., and it is not proved by 
the plaintiff that the lands in question were 
bought with the income of such family pro¬ 
perty as was left undivided. Bat this is not 
a case of an obvious mistake or slip which 
could be corrected at this stage. It is found in 
clear terms, that the decision of the lower 
Court on the third issue is correct. It may be 
that the conclusion on this point is wrong 
but even if it be so, we do not see how it can 
be corrected in the * present application. 
The decree must be drawn up in accordance 
with the judgment. 

4 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 117 of 1910. 
November 1^, 1^11. 

Present:—Mr. Richards. K. 0., Chief Justice. 

and Mr. Justice Banerjee, 

ABDUL GHANI— Plaintiff—Appellant 


ABDUL MAJID —Defendant —Respondeni 

lntere^t'~Suit bij co-sharer against lambardar- 

Proylfd interest preceding suit and pondoiite lite- 
Burden of proof. 

In a snit by a co-eharer against a lamhardar fc 
profits, tho plaintiff would ordinarily bo entitle 
to interest for the period during which the lambai 
dar withheld tho profits and also for the porio 
tho suit was pending. It would bo for the lamharda 
to show that special circumstances existed whic 
relieved him of liability for the payment of interest. 

rirst appeal from the decision of th 
Assistant Collector of Benares, dated th 
3rd November 1908. 

Mr. Qokul Prashad, for the Appellant 

Respondent. 

cUDGMENT—This appeal arises on 
ofasmt bronght by the plaintifE-appellan 
for his share of profits for the years 1311 
1312 and 1313 A preliminary objec 
tion has been taken to the hearing of tb( 
appeal on the ground that it is time-barred 
Ihe circumstances under which this objec 
tion has been urged are these. The suit was 
filed m the Coart of the Assistant Colleotoi 

6,000. The Assistant Collector made a decree 


in the plaintifl’s favour for Rs. 1,635-7-0, The 
plaintiff claimed a further sum of sbout Rs. 
1,200, and in respect of this amount he pre¬ 
ferred an appeal in the Court of the District 
Judge In that Court no objection was taken 
on behalf of the defendant that an appeal did 
not lie to that Court, The result was that 
the appeal was heard by the learned District 
Judge and be varied the decree of the Court 
of first instance. Thereupon, an appeal was 
preferred to this Court, aud this Court was 
of opinion that no appeal lay to the learned 
Judge, and that as the value of the suit was 
Rs. 6,000 the appeal should have been pre- 
ferred to this Court. Accordingly, the 
memorandum of appeal was ordered to be 
returned to be presented in the proper Court, 
and has now been presented in this Court, 
No doubt, the appeal to this Court is beyond 
time but the appellant has asked us to ezer« 
cise our discretion under section 5 of the 
Limitation Act and to entertain the appeal 
although it has been filed beyond time. We 
are of opinion that, in view of all the ciroum* 
stances, we should exercise our disoretiou 
in favour of the appellant. It appears that 
there were six suits instituted in the Court of 
first instance for profits against the lambar* 
dar by the same parties and one was brought 
by the plaintiff-appellant against the same 
Ian bardar to recover Rs. 6,000. In all the other 
suits the amount claimed was below Rs. 5,000. 
In two of these suits, appeals were filed in 
the Court of the District. Judge; and as the 
amount claimed by the appellant iu his appeal 
was about Rs. 1,200, his Pleader, through an 

oversight, filed the appeal in the lower Goar^. 
whereas it should have been presented in 
this Court. Wo think that there was a 6ono 
fide mistake, which was not very unnaturali 
and that, under tho oiroumstanoes, we ought 
to allow the appeal to be heard. We have 
accordingly heard the appeal. 

Three qiiesticns have been raised before us. 
The first is that the Court below made a 
decree for an amount wbioh was less than the 
amount due to the plaintiff aooording to the 
account filed by the defeudaut himself in the 
Court below. In the abstract of aoo^anta 
which the defendant filed in the lower Court 
the total amount shown as due to the plaintiff 
for his share of profits was Rs, l,754-7>3. The 
lower Court made a decree for Ra. l,635'7-0 
only so that it awarded a sum of Ra. 119*0'3 
less than what accordiug to the defendant 
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was payable fco the plaintiff. Mr. Gokal 
Fra^ad on behalf of the appellant admits 
that in the defendant’s aooount there is a 

miatakeofRs. 2.15-6. So that the plaintiff 
ought to get Rs. 116 0-9 more than what the 
lower Court has awarded to him. Mr. Agar- 
wala on behalf of the respondent contends 

that the abstract of accounts filed on behalf 

of the defendant was incorrect and that this 
IS due to the fact that shares held by the 
^aintiff in different mahals were mixed up. 
■tie has not shown us in what respects the 
account is erroneous. The document is at 
least a clear admission of the amount actually 
collected by the defendant on account of the 
plaintiff 9 share. So that, prima facie, the 
account must be deemed to be correct unless 
it 18 shown that it is erroneous in any parti¬ 
cular. That has not been attempted to be 
shown, and we see no reason why he should 
not be bound by the figures given by himself. 
Therefore, it is manifest that the plaintiff 
ought to have got a decree for Rs. 116 0-9 in 

addition to the amount awarded to him by 
the lower Oourti 


The next objection is that the Court below 
has not allowed for interest the period 
preceding the institution of the suit 
and for the period of the pendency of 
the -suit. It cannot be denied that in the 
judgment of the learned Assistant Collector 
no reason is assigned for not awarding such 
interest. Ordinarily, a plaintiff to whom 
profits are due would be entitled to interest 
for the period during which the lamhardar 
withheld the profits and he would also be en¬ 
titled to interest for the period of the pendency 
of the suit. It would lie upon the lamhardar 
to show that there were special circumstances 
which relieved him of liability for the pay- 
ment of interest. In his written statement 
the defendant no doubt urged that he offered 
to render an account of the profits to the 
plaintiff and that the plaintiff refused to 
take such an account, but no issue was joined 
in the Court below on that point. There the 
parties agreed that two issues should be tried 
namely an issue as to whether the profibi 
should be calculated on the basis of the gross 

rental or on the basis of actual collections 
and what was the amount payable to 

the plaintiff From this we infer that the 
defendant did nob adhere to the plea pat for¬ 
ward by him in the written statement on the 
question of interest. There is apparently no 


reason why the plaintiff should not get 
interest and we think he is fully entitled to 

it. 

The third point is that the lower Court, 
although it professed to include in the calcu¬ 
lation of profits the income arising from the 
land known as the holding of Zainab Bibi. did 

mu'' include those profits in the account. 

This is manifest from the account prepared 
by the learned Assistant Collector. In his 
written statement the defendant did raise 
an objection as to the profits arising from the 
land mentioned above, but the objection be 
put forward was a very technical one, and it 
was one which, in our opinion, had no founda¬ 
tion for it. The Court of first instance, how¬ 
ever, refused to go into that point solely on the 
ground that the parties had agreed npon the 
questions which were to be determined and 
this was not one of the questions so to be 
determined. From the account prepared by 
that Court and the foot-note appended to it, 
it is manifest that the Assistant Collector 
intended to allow the rent of these lands to be 
included in the account. The plaintiff is, 
therefore, entitled to his proportionate share 
of the profits arising from the holding known 
as the holding of Zainab Bibi. There is 
no dispute between the parties as to the 
figures. They are admitted by the defendant 
in the account filed by him. 

The decree of the Court below should, 
therefore, be varied by adding to the amount 
of that decree Rs. 116-0 9 and the plaintiff’s 
share of the profits of Zainab’s land, and on 
the total amount which will be found due to 
the plaintiff he will be entitled to interest at 
the rate of 12 per cent, per annum up to 
the date of the institution of the suit, and 
thereafter at the rate of 6 per cent, per 
annum. We accordingly allow the appeal 
arid vary the decree of the Court below by 
adding to the amount of that decree the two 
items mentioned above, the latter of which 
is to be calculated and specified in the decree 
and we allow interest as mentioned above. 
The parties will pay and receive costs in the 
Court of first instance in proportion to 
failure and success. In all other Courts they 
will abide their own costs. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3175 of 1909. 

November 28, 1911. 

Present :— Mr. Justice Mookerjee and 
Mr. Justice Carndnff. 

NARSING NARAIN SINGH— Piaintiff— 

Appellant 

versus 

AJODHYA PROSAD SINGH and another 
_Defendants—Respondents. 

Arhiiraiion—Arhiirnior, if honnd hij rules of practice 
adopted hij Courts-- Arbitrator not to go beyond precise 
questions submitted—Right of party in whose favour 
award is given to impeach its validity ^ Award if can 
he filed in part—Civil Procedure Code {Act XIV of 1883), 
s. 525. 

An arbitrator is not bound by mere rules of 
practice which Courts have adopted for p^eneral 
convenience, and ho has jfreater latitude than Courts 
of law to do complete justice between the parties ac¬ 
cording to equity and good conscience. But he can¬ 
not go beyond the precis© questions submitted nor 
can he determine any claims or demands, though 
existing between the parties, save only those which 
they have agreed that he shall decide. 

Therefore, where the question submitted to an arbi¬ 
trator was, whether tho plaintiff had a right of way 
over a specified strip of land; heUlf that tho arbitrator 
had no authority to lay out a now path on a 
piece of land over which neither party alleged a right 
of way. 

The party in whose favour an erroneous action of 
the arbitrator operates, cannot be heard to impeach 
the validity of the award. 

In re Bradshhaio's Arbitration, (1842) 12 Q. B. 582; 
76 R. R. 349; 17 L. J. Q. B. 302; 12 Jiir. 998; Moore 
y.Butlin, (1887) 37 A. E. 595; 2 N. & P. 436; \V. W. 

& D. 638; 7 I*. J. Q- B. 20; Taylor v. Shntlleworth, 
(1840) 6 Bing. (n. s.) 277: 8 Scott 505; 8 1). P. C. 280; 

9 L. J. C. P. 138, relied upon. 

It is not competent to a Court in a proceeding 
under section 525 of tho Code of 1882, to direct that 
an award be filed in part. An application to file an 
award which is open to attack in part sliould be 
refused. 

BondeTcar v. Dondekar, 6 B. 603; Mona Vikrama v. 
Mallichery, 3 M. 08; Thiruvengada Thiengar v. Vaidi- 
naiha^ 29 M. 303, Mustafa v. Phuljn, 27 A. 520, A. W. 
N. (1905) 86; 2 A. L. J. 410, relied on. 

Appeal from the decree of the District | 

Judge of Gya, dated July 30fch, 1909, con- 

firming that of the Munsif of Gja, dated 

March 22Dd, 1909. 

Dr. Bash Bekary Qkose, Babas Urnakali 
Muheree and Qanesh Butt 8ir,gh^ for the 

Appellant. 

Babns Mohendra Nath Boy and Ohendra 
Sekhar f rosnd ssingh^ for tho Respondents. 

JUDGMENT.—This appeal is directed 
against a decree by which the Courts below 
have coninnently ordered the partial en¬ 
forcement of a private arbitration award. 
The parties to the proceeding are related to 


each other, and had a dispute as to a pathway 
for passage from the land of the plaintiff and 
his brother to a village towards the north of 
the property of the first defendant. There 
were also disputes between the parties in 
re.spect of other matters to which detailed 
reference is not necessary for oar present 
purpose. On the I6th July 1908, the matters 
in controversy which were set out in full 
detail in a registered instrument of submis¬ 
sion were referred to the arbitration of a 
gentleman by name Dilkiswar Singh. He 
made his award on the 31st August 1908* 
On the 14th September following, the plaint¬ 
iff applied under section 525 of the Code of 
13B2 that the award be filed in Court. I'he 
defendants resisted the application on every 
conceivable ground; they questioned tho 
validity of tho submission, imputed miscon¬ 
duct and partiality to the arbitrator, alleged 
a revocation of the submission before tho 
award was made, and contended that the 
award had determined a question not included 
in the submission. The Courts below have 
overruled all the objections except one, as 
entirely unfounded and have directed the 
award to be filed in part The result has been 
t hat a modified decree has been made in favout 
of the plaintiff. The plaintiff has appealed 
to this Court, and on his behalf the decree baa 
been assailed in so far as it modifies the 
award. The arbitrator found in sabstanoe 
that the pathway alleged by tho plaintiff and 
denied by the defendants did, os a matter of 
fact, exist, but he held that if the thorough¬ 
fare was allowed to continue, great inooUv 
venienco and injury would be caused to the 
first def€ndan^. In this view the arbitrator 
laid out a new pathway in lieu t)f the disput¬ 
ed thoroughfare. The plaintiff was satisfied 
with the award in this respect, but the de* 
fendanis objected that the award was in 
excess of the authority of the arbitrator, in¬ 
asmuch as the matter covered by the anbiniB- 
slon was the existence or otherwise of ths 
disputed patliway, and it was beyond the 
competence of the arbitrator to subatitate in 
lieu thereof a new pathway. This view has 
found favour with the Court below, and, as 
we have already explained, they have declined 
to direct (he award to be filed in so far as 
the pathway is concerned. The propriety of 
this decision has been assailed before ns on 
two grounds, namely, ftrsi,^that the award 18 
not beyond the scope of the sabmission, as 
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upon a liberal oonstruckion thereof, tha whole 
qnestioD of a rig^hfc of way mast be taken 
to have been laid before the arbitrator and, 
secondly^ that in any view the defendants 
were not competent to take exception to the 
award, as it was essentially in their favour. 

In ^ support of the first ground thao the 
submission should be liberally construed so 
as to enable the arbitrator to do substantial 
justice, reliance has been placed upon the 
cases of Knox v, Simmonds (1); Prosser v. 
Gorringe (2); Belver v. Barnes (3) and Fuller 
V. Fenwick (4). It may be conceded that 
the arbitrator is not bound by mere rules of 
practice which Courts have adopted for 
pneral convenience, and he has greater 
latitude than Courts of law to do complete 
justice between the parties according to 
equity and good conscience. In this view, 
Courts are never astute to entertain technical 
objections to awards. In other words, as 
Lord Halsbury, L. 0.. said in Adams v. Great 
North of Scotland Uawilay Oompany (5), the 
Courts will not review awards upon the 
merits; they will not constitute themselves 
as Courts of appeal to examine whether or 
not the conclusion at which the arbitrator 
arrived was sound, both in point of law and 
m point of fact. This salutary doctrine, 
however, is subject to the fundamental rule 
that an arbitrator cannot go beyond the 
precise questions submitted: it will not do 
for him to determine any claims or demands, 
though existing between the parties to the 
submission, save only those which they have 
agreed that he shall decide. This is sound 
on principle ; the submission furnishes 
the source and prescribes the -limits of 
the authority of the arbitrator. The 
arbitrator is inflexibly limited to a de¬ 
cision of the particular matters admitted ; he 
|fcaDnot take upon himself an authority 
which the submission does not confer. Price 
y. Popkin (6); Pascoe v. Pascoe (7); Baillte v 
Edinburgh Oil Gaslight Oompany (8) and Bug- 


/Q. o S."'®' 1 369. 

(2) (1811) 3 Taunt 426. 

(3) (1807) 1 Taunt 43; 9 K. R. 707 
^oU)(1846;3C, E.7C6;16L.J.O. P. 78; 10 Jiir. 

(6) (1691) App. Cag. 31. 

(8) (1835) 01. and P. 639. 


clench, Duke of v. Metropolitan Board of Works 
(9). In each case, therefore, where a question 
arises whether the arbitrator has exceeded his 
authority and it is urged that the submission 
should be liberally construed and interpreted, 
the question really reduces itself to this, whe¬ 
ther the circumstances of the case bring it 
within the scope of the one or the other of the 
two conflicting principles we have formulated. 
In the case before us, the terms of the sub¬ 
mission are, in our opinion, against the 
contention of the appellant. The matter 
in controversy submitted to the arbitrator 
was not whether the plaintiff should 
have access to the northern village across 
the land of the defendants but whether 
he had a right of way over the specified strip 
of land. The arbitrator was bound to base 
his decision upon an investigation of the 
latter question and he had no authority to 
lay out a new path on a piece of land over 
which neither party alleged a right of way. 
Walker v. Simpson (10); Wyman v. Bamword 
(ll)and RossV.Linder(X2), Weare, therefore, 

not prepared to accept; the first contention of 
the appellant. 

In support of the second coatention of the 
appellant it has been argued that if the 
arbitrator has exceeded his authority, he has 
done so for the benefit of the defendants and 
they, at any rate, are not entitled to assail 
the award which is really in their favour. 
In our opinion this contention is well-founded 
and must prevail. It is au elementary 
principle that only the party prejudiced by 
the exercise of excessive authority by the 
arbitrator is entitled to object to the award 
by reason of it; the party in whose favour the 
erroneous action of the arbitrator operates, 
cannot be heard to impeach the validity of 
the award on this ground. In Bradshaw's 
ArhilrationiVd)yViheihev an award was assailed 
by one of the claimants, Lord Denman, 0. J., 
observed that the error assigned was no 
matter of complaint for him, as it was in his 
favour and to his advantage. Similarly, in 
Moore v. Butlin (14) the learned Chief Justice 


(9) (1872) L. R. 5 H. L. 418; 5 Exoh. 221: 41 L J 
Ex. 137; 27 L. T. 1. 

(10) (1898) 80 Maine 143; 13 Attentie 680 

(11) (1868) 55 Maine 534. 

(12) (ISJil) 17 South Car 693. 

(13) (1842) 12 Q. B. 562: 76 R, R. 349; 17 b J O 

B. 362: 12 Jur. 998. •k.- 

(14) (1837) 7 A. & E- 595; 2 N. and P. 436, W 

and D. 638; 7 L. J. Q. B. 20. ’ 
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observed that the party in whose favour the 
mistake bad been made could not avail 
himself of it to set aside the award. [See also 
Taylor v. ShiMeworthdb)]. A?ain, in Lyman 
V. Arniis (16) a party objected to an award 
because it made certain deductions from 
demands presented against him by his 
adversary and assigned to himself certain 
goods and merchandise. In answer to the 
contention that these acts were beyond the 
authority of the arbitration, the Court said: 

“He has no right of complaint, it was in his 

power.” [Gnlvin V. Thomson ,(17)^, In the 

case before ns the arbitrator found in sub¬ 
stance that the pathway existed as alleged 
by the plaintiff; in this view he ought to have 
made a decree accordingly. But as. in 
his opinion, the existence of a pathway at 
that particular spnt would inconvenience the 
defendants, he laid out another path for the 
use of the plaintiffs. This course was 
adopted for the benefit and convenience of 
the defendants. Ibis difficult to appreciate 
upon what principle the defendants can be 
allowed to question the award on the ground 
that the arbitrator exceeded his authority, the 
position would have been intelligible if the 
plaintiff had sought to assail the award in 
so far as it did not allow him a pathway in 
the precise place alleged by bira. The 
second ground taken by the appellant must, 
therefore, be allowed. 

We may add that it was not corapelont to 
the Courts below in a proceeding under sec¬ 
tion 525 of the Code of lb82, to direct that 
the award be filed in part; the Court was 
bound TO refuse the application if in its 
opinion the award was open to attack in part. 
Bandskar v. Bnndeknr (18); Mana Vihrama v. 
Malltchery (19); Thiruvengnda Thiengar v. 
Vaidinath (20); Mustofa v. Phulja (21). In 
the view we take, however, the question be¬ 
comes immaterial. 

The result, therefore, is that the appeal 
must be allowed and tbe decrees of the Courts 
below discharged. We direct that the award 
be filed in its entirety and a decree drawn up 
in accordance therewith. Tbe plaintiff is 

(15) (1840) 6 Bing. (n. s.) 277; 8 Scott 6G5: 8 D 
P. C. 280; 9 L. J. C. P. 138. 

(16) (1827) 5 Pickering 213. 

(17) (1836) 13 Maine 367. 

(18) 6 B. 663. 

(19 3 M. 68. 

(20) 29 M. 803. 

(21) 27 A. 526; A. W, N. (1905) 86; 2 A. L. J. 416 


entitled to his osts in all Courts from the 
first defendant. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No 1466 of 1909. 

August 29, 1911. 

Present-, —Mr. Justice Mookerjee and 
Mr, Justice Oarnduff. 

IMRIT OHAMAR— Plaintiff—A ppELLANf 

versus 

SRIDHAR PANDAY ANDOTHERii— 

Defendants— Respondents. 

bividence Act (I of 1872^, ss.9, 11,90,130—riffc-dtffld 
— Original not producedby witness on being summoned—• 
Secondary evidence, right to use-^Application for issue of 
warrant — Non-payment of process-fee—Whether right lost 
— Slalemcnt in document as to boundary —Admissibility 
ayain.st stranger^ Document 30 years old —Presumption 
of genuineness—Discretion oj Court — Cess Act(/Xo/1880 

B. CJ, s. 95— Absence of name oJ tenant — Admissibility of 
Road Cess Return in evidence-~Court bound to assign 
reisons for view as to s. 00, Evidence Act—‘Erroneous 
reasons in Laiv—Second Appeal, interference by High 
Court. 

Under soobion 130 of the Evidence Act, a witness 
w)io is not n party to a suit cannot bo compelled to 
produce bis title-deeds to any property. Where» 
therefore, a person is directed by summons to pro¬ 
duce the original of a document, and he does not do 
so tho party who summoned him is entitled to nse 
as secondary evidence a certified copy of the dooa- 
ment. Whoro a party omits to pay tho fee for the 
issue of a warrant against tho person holding tho 
original of a dooumont, ho does not thereby lose the 
right of using a copy as secondary ovidenoe. 

A statement by tho grantor in the sohednle to a 
loaso regarding the ownership of oertain property 
situate on tho boundary of the land demised oan be 
used in ovidouce against persons who were not parties 
to tho transaotion evidonood by the lease. 

Abdulla V. Kunj Bchari Lai, 12 Ind. Oos. 148} 14 

C. Ij. J. 467, followed. 

BrnjVsAiwiro V. Bud/iaaiifii, 6 0. 268; 7 0. Ii. R* 6 
and ATnjioAar Singh v. Sumtrla Ktuir, 17 A. 423, distin¬ 
guished. 

Under soction 9D of tho Evidence Act, it is npt 
obligatory upon a Court to assume that a doonment 
is gonuino merely booauso it purports to be 80 yean 
old and is produced from proper custody. The Oonrt 
has a discretion in tho matter which mast be 
judiciously exorcised. 

Srinath Patra v. Kuloda Prosad, 2 0. L. J. 698, re¬ 
ferred to. 

If it ostablishod that there is internal ovidenoe 
to doubt tho gomiiiieuoss of a document, and if the 
recitals coutiiinod therein are inconsistent with 
admitted or proved facts the Court may call upon 
tho party to produce ovidenoe of exoontion. 

Shajiyunnissa v. 8/iabaa Al% Khan, 26 A, 681 nb p* 
686 (P. C.); 9 C. \V, N. 105, relied upon. 
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A lower Appellate Court is bound to assign reason 
for its views at to the applicability of the provision 
of section 90 of the Evidence Act; and w'here these 
reasons are erroneous in law, it is competent to the 
nigb Court to interfere in second appeal. 

Trailokia v. Shurno, 11 C. 539, relied upon. 

The absence of recitals in a document be used 
in evidence as against a person who is not a party 
to that document, under sections 9 and 11 of the Evi¬ 
dence Act. 

Sagurmullv. Manraj^4C. W. N. ccvii (short notes), 
relied upon. 

Therefore, the absence of the name of a party from 
the category of tenants mentioned in the Road Cess 
Return is evidence against him. 

Qaeen-Empress v. Orees Chunder, 10 C. 1024 and 
In the matter of Jaggun Lai, 7 C. L. R. 356, dis¬ 
tinguished and not approved. 

Appeal from tbe decree of the Sub-Judge 
of Shahabad, dated April 21sfc, 1909, aflB.rm- 
ing that of the Munsif of Arrah, dated August 
27tb. 1908. 

Babus Btraj Mohcn Majumdar ar.d Sarat 
Ohandra Lahirt^ for the Appellant. 

Babas Bwarka Nath Mitter and Bijoy 
Kumar Bhaitackarrya, for the Respondents. 

JUDGMENT.—This appeal is directed 
against a decree of dismissal in a suit for 
redemption of an alleged usafractuary mort¬ 
gage. The defendants deny the title of the 
plaintiff and their contention has found 
favour with the Courts below. Upon the 
present appeal, the decree of the Subordinate 
Judge has been assailed on behalf of the 
plaintiff, on three grounds; namely, that 
a certified copy of a perpetual lease dated 
the 21st December 1874 was improperly 
rejected by the Couit of first instance; 
secondly, that the first mortgage deed was 
improperly excluded from evidence upon a 
misapprehension of the legal effect of 
the provisions of section 90 of the Indian 
Evidence Act; and, thirdly, that the Court 
of first instance ought not to have received 
in evidence a road- cess return produced by 
tbe defendants as evidence ' in their favour, 

■ because it does not show the name of the 
predecessor of the plaintiff as a tenant of 
the disputed property. 

In so far as the first of the grounds is 
concerned, it has been argued that the two 
reasons assigned by the Court below for 
exolnsion of the perpetual lease of the 
21st December 1874, are errouecus in law. 
In onr opinion, this contention is well 
founded. The Subordinate Judge, in agree¬ 
ment with the primary Court, has held 
that as the plaintiff had failed to put in 


process-fee for the issue of warrant against 
the person called upon to produce the 
original of this lease, he was debarred by 
reason of his own default from using the 
certified copy as secondary evidence. Tbe 
Subordinate Judge has further held that 
even if the copy was received in evidence, 
it would not be of any assistance to the* 
plaintiff, because the recitals of the boundaries 
in the schedule to that document are not 
admissible in evidence against the plaintiff 
who was no party to the transaction. 

In so far as the first reason is concerned 
it is not disputed that the plaintiff had 
caused summonses to be served upon the 
witness who had custody of the original 
and was called upon to produce it. The 
witness, however, did not comply with the 
order of the Court. The plaintiff subse- 
quently applied for the issue of a warrant 
against the witness but no process-fee 
was paid for service of the writ. This does 
not, in our opinion, amount to default on 
the part of the plaintiff. As was pointed 
out by this Court in the case of Bhagahat 
Prasad Singh v. King Emperor (1), under 
section 130 of the Indian Evidence Act, no 
witness who is not a party to a suit ’can 
be compelled to produce his title-deed 
to any properly, or any document in virtue 

of which he holds any property as pledgee 
or mortgagee or any document the production 
of which might tend to incriminate him 
unless he has agreed in writing to produce 
them with tbe person seeking the produc¬ 
tion of such deed or some person through 
whom he claims. It cannot be disputed 
that the lessee under the perpetual lease of 
the 21st December 1874 was entitled to 
urge that the document was his title-deed 
and that he was not bound to produce the* 
original except in tbe event contemplated 
by section 130 of the Indian Evidence Act. 

It is not alleged that the lessee had agreed 
with the plaintiff in writing to produce the 
original in Court. Consequently, if, after 
service of summons upon him, he did not pro- 
duce the original, the plaintiff became en- 
titled to use tbe certified copy as secondary 
evidence. The first reason assigned by the 
Subordinate Judge in support of his order of 
rejectiou of the document cannot, therefore 
be supported. ’ 

In 80 far as the second reason is ooncerned 
(1) 14 C. L. J. 120; 11 Ind. Gas. 794. * 
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ifc has been contended by the learned V'akil 
for the defendanfcs-respoodents that as they 
were not parties to the transaction evidenced 
by the lease, no recital in that document 
conld be used in evidence against them. In 
support of this proposition, reliance has been 
placed upon the oases of Bra}eshware v. 
Budhanudi (2) and Manohar Singh v. 
Sumirta Kuar (8). These cases, however, 
are clearly distinguishable, as no question 
of the admissibility of any document in 
evidence arose for consideration in either 
of these cases. What was ruled was that 
the recital in a document as to the payment 
of consideration was not binding upon a 
person other than the executant. [Sisheswar 
V. Barhans (4),] If the document was sought 
to be used against the executant who denied 
receipt of consideration, the burden, prima 
f octet would lie upon him to explain how 
be had executed a document containing 
such recital. In the case before us, uo 

such question arises. The question to be 
decided is whether the statement by the 
grantee in the schedule to the lease, that 
on the boundary of the laud demised 
was the holding of the predecessor of the 
present plaintiff can be used in evidence 
against the defendan'^s, although they were 
not parlies to the transaction evidenced by 
that document; in our opinion the document 
is admissible in evidence on the principle 
explained by this Court on the case of 
Abdulla V. Eunja Behari Lai (5). In fact, the 
case before us is stronger than the case then 
before the Court, because it is alleged here 
that the statement was made by the land¬ 
lord of the plaintiff who might be expected 
to know who was in occupation of the land 
as his tenant. The case is, therefore, com¬ 
pletely covered by the decisions in the oases 
oiNivgawa v. Bharmapp'x (6); Abdul Aziz 
Molla V. Ehrahim Molla{7) and Burha Mandari 
V. Megh Nath (8), The ground assigned by 
the Subordinate Judge for the rejection of 
this piece of docamentary evidence cannot 
be upheld. The first ground urged on be¬ 
half of the appellant must, therefore, prevail. 

(2) G 0. 268; 7 0. L. R. G. 

(3) 17 A. 428. 

(4) 6 0. li. J. 669; 3 M. L. T. 38. 

(6) 12 Tnd. Cas. 149; 14 0. L. .T. 467 

(6) 23 8.63. 

(7) 31 0. 006. 

(8) 2 0. L. J. 4 i\. 


In so far as the sec')nd ground is OOU' 
cerned, it has bsen contended that the Sub¬ 
ordinate .Judga has misapplied the provisions 
of section 90 of the Indian Evidencs Aob, in 
respect of the document alleged to he the 
first mortgage executed by the predecessor- 
ic-ioterest of the plaintiff. It cannot be 
disputed that the Subordinate Judge was 
bound to assign reasons for the view he took 
as to the applicability of the provisions of 
section 90 and if his reasons are erroneous 
in law, it is competent to this Court to in¬ 
terfere in second appeal [Trailo'na. v. Shurno 

(9) ] Under section 90 it i^ not obligatory 
upon a Court to assume that the document pro¬ 
duced is genuine merely bdcause it purports 
to be thirty years old and is produced from 
proper custody. The Court has a disorf.tion 
in the matter but that discretion must be 
judiciously exercised in the manner explained 
by this Court in the case of Srinath Patra v, 
Kaloia Prosad Bansrjfe (10). The Court has 
first to consider whether, in the oircumstauoes 
of the particular case, the document has been 
produced from custody which may be deemed 
proper. When this is found in favour of 
the party who has produced the douumeut 
the question arises whether the Court should, 
in the exercise of its discretion vested iu 
it, raise the presumption of genuineness with 
regard to the document. If, to take one 
instance as pointed out by their Lordships of 
the Judicial Committee in Shafiq-un-nissa v. 
Shaban Ah Khan (11), it is established that 
there is internal evidence to throw d^ubt 
upon the genuineness of ths document, and 
if the recitals therein contained are inconsist¬ 
ent with facts admitted or proved beyond 
the possibility of dispute, the Court may 
call upon the p.irty to produce ovideuoe of 


execution. In t)ie case before us, this pro¬ 
cedure does not appear to have been followed. 
The Subordinate Judge is, moreover, in error 
when he states that the docamenb has not 
been produced from proper custody; the 
case for the plaintiff is that the mort¬ 
gage has been redeemed. If that story 
is believed, the dt)oumenb would properly be' 
found in the custody of the mortgagor. We 
are of opinion, iherefore, that the Subordi¬ 
nate Judge has not dealt with this part of 
the cise properly and it is necessary for him 


(0) 11 0. 539. 
itO) 2 L. I. 592. 

(11) 26 A. 581 at p. 586; 9 0. W. N. lOo. 
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to re consider the question in view of the 
principle explained by this Court in the case 
of Srinath Patra v. Kolada Prosnd Baneriee 
(10). He will first consider whether the two 
elements mentioned in seotiou 90 have been 
established ; if he holds that they have not 
been proved to his satisfaction, he will call 
upon the plaintiff to give evidence of execu¬ 
tion. The second ground will, therefore, 
prevail. 

In so far as the third ground is concerned, 
it has been argued that the Road Cess Return 
is not admissible in evidence under section 95 
of the Bengal Cess Act, 1880. That section, 
however, has no application to the circum¬ 
stances of the present case. The maker of 
the document does not seek to use it as 
evidence in his favour, it is sought to be 
used in evidence by one stranger against an¬ 
other. The real question is, whether the 
absence of the name of the predecessors of 
the plaintiff from the category of tenanis 
mentioned in the Road Cess Return is evidence 
against him. In support of the contention 
that it is cot evidence, reliance may possibly 
be placed upon the cases of Queeu'Empress v. 
Qrees Ohunder Baneriee (12) and In the 
mailer of Jvggun Lai (13). These cases, 
however, if they decide that the absence of a 
recital in a document is not adraissibl-j in 
evidence at all under any section of the 
Indian Evidence Act, cannot be accepted as 
giving a correct exposition of the law. As 
a matter of fact, in neither of these cases 
was the question raised in this broad form. 
What was argued was that section 34 did 
not make the document admissible for the 
purposes stated. It was pointed out, how¬ 
ever, in the case of Sagurmull v. Uanraj (14) 
that under sections 9 and 11 of ihe Indian 
Evidence Act, the absence of recital in a 
document may be used in evidence as against 
the person who is not a party to that docu¬ 
ment ; and the observation of Lord Robertson 
in the case of Ram Pershad Singh v. Lakhpat 
Koer (15) must be taken to be restricted in the 
same manner. We are of opinion, therefore, 
that the Road Cess Return was admissible in 
evidence. What weight ought to be attached 
to the circumstance, however, is a matter 
entirely for the Court of first instance to 

(12) IOC. 1024. 

(13) 7 0. L. 11. 356. 

(14) 4 C. W. N. covii (short note). 

(15) 30 0. 231 at p. 247. 


consider. The third ground urged by the 
appellant must, therefore, be overruled 

The result is, that this appeal is alloved 
and the decrees of the Courts below discharged. 
The case will be remanded to the Court of 
first instance for re trial. The certified copy 
of the lease of the 2lst December 1S74 
will be received in evidence and the Court 
will also consider, with reference to section 
90 of the Indian Evidence Act, whether 
what purports to be a first mortgage-deed 
in respect of this land by the predecessor of 
the plaintiff, is or is not genuine. Both the 
parties will be at liberty to adduce fresh 
evidence, and all questions which arise upon 
the pleadings and the issues, will be open for 
consideration. The costs incurred op to the 
present stage will abide the result. 

Appeal allowed and case remanded. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 92 and 2.^1 

OF 1909. 

September 1, 1911. 

Present'. —Mr. Justice Mookerjee and 
Mr, Justice Caiuduff. 

LAKHI OHOWDHUai AND OTIIERS — 

Plaintiffs—Appellants 

versus 

AKLOO JHA AND OTHERS—DEFENDANTS— 

ReSFONDEiNTS. 

Parly—Non-joinder--Objection that suit lad for want 
oj necessary plaintiff—If can he taken in appeal for first 
lime—Civil Procedure Code (Act V of 1908^, 0. I, r. 9 
— Bengal Estates Partition Act {VIH B. C. of 1876) 
ss. 23, 25, 29, 45, 46, 119— De'laratory suit that defend^ 
ant not tenant, if maintainable during partition. 

Where a defendant omits to take exception in the 
first Court to the frame of a suit on the ground that a 
necessary party has not been joined as plaintiff, it is 
not open to him at the appellate stage to take such 
objection. A Court has power to decide questions in 
controversy under rule 9 of Order I of the Code of 
Civil Procedure, in so far as the parties before it are 
concerned. 

The plaintiff and the defendant No. 2, in this case, 
are the joint owners of an estate which is in course of 
partition under the Estates Partition Acc. The defend¬ 
ant No. 1 claimed that he was a tenant. • The plaint¬ 
iff repudiated that position but his objection was 
overruled by the Revenue authorities. He now sued 
for a declaration that defendant No. I is nob a tenant 
in respect of any land in the estate and it was con¬ 
tended that the suit was not maintainable: 

Held, ll\at section 25 of the Estates Partition Act 
was no bar to the suit. 

/ 

Appeal from the decree of the District 
Judge of Darbhanga, dated November 26th, 


124 


INDIAN OASES. 


L1912 


L4B:HI CHOWDHORI V. AKLOO JHA. 

1908, reversing that, of the first Munsif of 

Darbhanga, dated April 30fch, 1903. 

Baba Atul Chandra Daila, for the Appellants. 

Babu Lahshmi Narayan Singh, for the 
Respondents. 

.lUDGMENT. 

S. A. No, 92 OK 1909. 

This appeal is directed against a decree of 
dismissal in a suit for declaration of title 
to immoveable property and for confirmation 
of possession. The plaintiff and the 2t:d 
party defendants are the joint owners of an 
estate which is now in course of partition 
under the provisions of the Estates Partition 
Act of 1897. In the partition proceedings 
the first defendant put forward a claim that 
he was the tenant in respect of a particular 
parcel of land. The plaintiffs repudiated 
that position but their objection was over¬ 
ruled by the Revenue authorities. They 
thereupon commenced this action for decla¬ 
ration that the first defendant was not a 
tenant in respect of those lands and that he 
bad, as a matter of fact, been set up fraudu¬ 
lently by the second party defendants. The 
Court of first instance went into the merits 
and made a decree in favour of the plaintiffs. 
Upon appeal two objections appear to have 
been urged on behalf of the defendants; 
namely, first, that the suit bad not been 
properly constituted, because the sou of one 
of the plaintiffs had not been joined as a 
party and, secondly, that the suit was barred 
under the provisions of section 25 of the 
Bengal Estates Partition Act. 

In respect of the first objection, the leari;ed 
Judge held that it was well founded but 
that the suit ought not to be dismissed on 
that ground ; he stated in fact that if the 
suit had not been open to any other objec¬ 
tion, he would have remanded the case for 
re-trial. But in so far as the second objec¬ 
tion was concerned, the learned Judge allowed 
it to prevail and dismissed the suit as noE 
maintainable. 

The plaintiffs have now appealed to this 
Court, and on their behalf the view taken 
by the learned Judge upon both these matters 
has been called in question. We are of 
opinion that bis conclusion cannot be 
supported. 

In eo far as the question of defect of 
parties is concerned it is clear that this 
specific objection was nob taken in the Court 
of first ihatanoe, One of the plaintiffs went 


into the witness-box and from his examina¬ 
tion it transpired that he bad a son who was 
jointly interested in the subject-matter of 
the litigation but had not been brought 
before the Court. It was thereupon open 
to the defendants to take exception to the 
frame of the suit. They did nob do so, but 
allowed the suit to proceed as properly con¬ 
stituted. It was, therefore, not open to them 
at the appellate stage to take a teohnioal 
objection of this character. It is further 
clear that it is needless to send back the 
case to the original Court for re-trial, as the 
father may well be deemed to represent all 
the members of the family. In any event, 
it is open to the Court to decide the ques¬ 
tions in controversy under rule 9 of Order I 
of the Code of Civil Procedure of 1908, in 
so far as the parties before the Court are 
concerned. 

With regard to the second point, it has 
been contended on behalf of the appellants, 
that the suit is not barred under the pro¬ 
visions of section 25 of the Estates Partition 
Act of 1897. This argument has not been 
seriously controverted on behalf of the re¬ 
spondent and, in our opinion, there is no 
answer to the contention of the appellant. 
Section 25 provides that no suit, instituted 
in a Civil Court after the lapse of four 
months after the Collector has made a direc¬ 
tion under clause (a) or clause (6) of section 
23, or recorded a proceeding under section 
29 by any person claiming right or title 
in or to a parent estate shall avail to affect 
or stay the progress of any proceedings 
which may have been taken under the Act 
for the partition of the estate. This section 
obviously has no application to the case 
before us. In the first plao?, the defendant 
does not claim any right or title in or to 
the parent estate. He claims the status of 
a tenant under the proprietors iu respect of 
a specific parcel of land. In tho second place, 
the section does not say that a suit of this 
description does not lie; it merely provides 
that a suit instituted after four mouths 
does not affect or stay proceedings for 
partition. In the third place, neither sec¬ 
tion 23 nor section 29 has any application 
to the facts of this case. It has been argued, 
however, by the learned Vakil for the respond¬ 
ent that ihe suit is barred because the par¬ 
tition proceedings have !:ot yet been completed 
and the matter is still under the oonsidera^ 
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tion of the Revenue authorities. But there are 
two obvious answers to this contention. la 
the first place, so far as the question sought to 
be raised is concerned, it has been finally dis¬ 
posed of by the Revenue authorities. In the 
second place, section 119 of the Estates Parti¬ 
tion Act specifies the orders of the Revenue 
authorities which cannot be questioned by a 
suit in any Civil Court. An order under sec¬ 
tion 45 or 46 is not one of the orders men¬ 
tioned in section 119. The reason for the ex- 
wusiou is obvious. The determination by the 
Revenue authorities is of a summary charac¬ 
ter and it cannot be taken to onoliide finally 

one of the pro- 
pnetors and a stranger to the proceeding. 

1 he learned Vakil for the respondent has not 
isputed that if the decision of the Revenue 
authorities had been adverse to the claimant 
who set np a tenancy, the latter would have 
been entitled to maintain a declaratory suit for 
the establishment of the right alleged by him. 
ihe same principle is applicable to the con- 
verse case and has been recognised in a 
senes of decisions of this Court amongst 
which may be mentioned Khoohun v Woon . 
Churn Stngh (1), Kalupnath Singh v 
fiamdeinLal (2), Ananda Kishore Ohowlhury 
T. D.u,e Thakura n (3) and Janaki n 2 
0 owdhup V Kali Naroin Roy Ohowdhury (4). 

in the case ot Zahruny. 

in the t' applied 

is wh fW’' qnestions of this description 

Civn P who.seek relief in the 

vennA affecfc the Government re- 

l^estion which is sought to be 

aised IS of this description, the Civil Court 

has no jurisdiction It cannot be suggested 

with any decree of plausibility that the ques. 

ion sought to be raised in this case is of this 
character. 

The result, therefore, is that this appeal is 

allowed, the decree of the District Judge set i 

aside and the case remanded to him in order 

that the appeal may be heard on the merits. 

the costs of this appeal will abide the re- 
suit. 

Under section 13 of the Court Fees Act we 
direct that the Court-fees paid on the 


memorandum of appeal to this Court be re¬ 
turned to the appellant. 

It is conceded that this judgment will 

govern the other appeal, in which a similar 
order will be d^a^vn up. 

Appeal allowed^ 
case remanded. 


CALCUTTA HIGH COURT. 
Civil Rctle No. 3996 op 1910 
May 24, 1911. 

Present '.^—Justice Mookerjee and 
Mr. Justice Oarnduff. 

DEBBNDRA NATH SARKAR^ 
Dependant—Petition e a 


(1) 3 C. L. R. 453. 

(2) 16 0. 117. 

(3) 1 Ind. Cas. 649j 36 C. 726? 10 C. L. J. 189 

(4) 7 Ind. Cas. 881j 37 0. 662: 15 0. W*. N". 45. 
(50 15 C. 198. 


versus 

BINDHUBALA DASI and oths3s_ 

Plaintiffs—Opposite Partv 

Specify Relief Act (I of 1877), s. ^-Persons dis^ 
possessed, whether must be co-plaintiffs—Possession 
act of—Nature of property—Grazing cattle xaheiher act 
of possession. 

Where a person enters wrongfully upon any land, 
it IS open to any one of the persons dispossessed to 
maintain an action for his ejectment, and it is no 
substantial grievance that all the persons dispossessed 
have not been joined as plaintiffs. Ha is sufficiently 
protected if the persons dispossessed are on the 
record either as plaintiffs or as proforma defendants 

Whether a particular act may be treated as an 
act of possession, depends upon the nature of the 
property and the special circumstances of the case. 

Ra jkrishna v. ATuktaram Das, 7 Ind. Cas. 700- lo n 
L. J. 605, followed. 

The fact that the cattle of a person occasionally 
grazed on a pieoe of land is not by itself suffi¬ 
cient to show that the land was in the possession 
of that person. 

^ Rule against the order of the first Munsif 
or Bolpur, dated August 4th, 1910. 

Babas Btpin Bihari Qhose (Junior) and 
Provash Okandkra Mitra, for the Petitioner. 

Babus Joy Qopal Qhosha and Biraj Mohan 
Majuwdir, for the Opposite Party. 

JUDGMENT.—In this case we are invited 
to set aside the decree made under section 9 
of the Specific Relief Act The subject-mat¬ 
ter of the litigation appears to be a house 
which was at one time the property of one 
Mr. Cheap and subsequently appears to have 
been more or less abandoned. The case for 
the plaintiffs is that they, along with their cj- 
sharers who are made proforma defendants 
were in possession of the disputed property till 
they were dispossessed by the first defendant 
on the 6th November 1909. They alleged that 
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they could not induce their co-sharara to join 
with them as plaintiffs and were consequently 
obliged to place them on the record as pro 
forma defendants. They ask for recovery of 
possession on the ground that the first defend¬ 
ant ought not to interfere with their pos¬ 
session. The learned Munsif, in an exhaus- 
tive judgment, has found that the plaintiffs 
were in possession as stated by them and that 
the first defendant was not in possession of 
the property till be raised the p-rgar on the 
6th November 1909. In this view, he has 
made a decree in favour of the plaintiffs and 
directed the property to be held by them on 
their own behalf and on behalf of their oo- 
sbarers pro forma defendants. 

On behalf of the Brst defendant, this decree 
has been assailed substantially on two grounds, 
namely, first, that the suit has not been pro¬ 
perly framed and, secondly, that upon the facts 
found by the Court below, the plaintiffs have 
not such judicial posseesion of the property 
as would entitle them to ask the Court to 
restore them to possession. In our opinion 
there is no substance in either of these con¬ 
tentions. 

In so far as the first point is concerned, it 
is plain that the suit was properly framed. 
The learned Vakil for the first defendant 
urges that as the plaintiffs were admittedly 
not in exclusive possession of the property, 
but, according to their own case, held joint 
possession along with their co-sharers, they 
ought not to be placed in exclusive possession. 
It is further argued that a suit of this des¬ 
cription could not be maintained, unless all the 
persona in joint possession, who are alleged to 
have been dispossessed, joined as co-plaintiffs 
in the institution of the suit. This position 
is, in our opinion, clearly unsu.stainable. The 
policy which underlies section 9 of the Specific 
Relief Act is to discourage persons from rak¬ 
ing the law into their own hands and enter¬ 
ing by force upon the property in the posses¬ 
sion of other persons. The law will not 
suffer a person to be his own judge and will 
not allow him to take possession of the land, 
unless he has recovered it by legal means. 
‘If the first defendant, therefore, is a person 
who has wrongfully entered upon the land, 
it is open to any one of the persons dispossess¬ 
ed, to maintain an action to eject him, and it 
is no substantial grievance that all the persons 
whom he dispossessed have not bsen joined as 
plaintiffs in maintaining tho action. Ho is 


sufficiently protected if the nersons dispossess¬ 
ed by him are on the record either as plain¬ 
tiffs or as pro forma defendants. If the con¬ 
trary view were maintained, a suit of^ this 
description might easily be defeated if the 
dispossesser could win over one of the persona 
dispossessed to his aide. We must, therefore, 
operrule the first point urged on behalf of the 
petitioner. 

In so far as the second point is concerned, 
there is obviously no substance in it. ^ The 
learned Munsif has found tha^ the plaintiffs 
and their predecessors have for many years 
past exercised, with reference to the land, acts 
which might properly be treated as acts of 
ownership, tie has pointed oat that in 1882 
the predecessors of the plaintiffs took trees 
standing on the disputed property, that later 
on in 1896, they took away cart loads of bricks 
and also another tree, and in 1903, 1906 and 
1908 they sold under-shrubs standing on this 
piece of land. It is p^^feo^ly true that, as 
pointed out by this Court in the case of 
Rajkrishna v. Muhtaram Das (1), whether 
a particular act may be treated as an aot of 
possession depends upon the nature of the 
property and the special oiroumatauoes of the 
case. In the case before us, in view of the 
condition of the property, the Mnusif was 
quite right in holding that the acts mention¬ 
ed were acts of possession. On tho other 
hand, the only act upon which the first de¬ 
fendant can rely is that the cattle of his pre¬ 
decessors grazed .occasionally on the disputed 
property. As the Court below has pointed 
out, that by itself is not sufficient to show that 
the defendant or his predecessor was in pos¬ 
session of the property. In this country 
especially in the villages, persons are often 
allowed to graze their cattle on the property 
of others. It would be impossible, in these 
circumstances, to hold that the plaintiffs were 
not, and that the defendant was, in posses* 
siou. 

The Rule is, therefore, discharged with 
costs. We assess the hearing fee at two gold 
mohurs. 

Rule discharged* 

(1) 7 1ml Cas. 700; 12 0. L. J. 005. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 4607 op 1910. 

May 24, 1911. 

rtesenU —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SITARAM )SWAMI— Dependant _ 

PETiTIONER 

versus 

KALANDI PATRA— Plaintiff _ 

Opposite Pav.it. 

CAvil Procedure Code (Act V of 1908J, O.V r 17— 
Service of summons-Substituted Service-Ordinary re- 
stdence-Leaving temporarily—Due and reasonable 
diligence to find defendant. 

If a person leaves his place of residence only tem¬ 
porarily it cannot be said that the house which he 
occupied IS not where he ordinarily resided 
A peon went to serve the defendant with a sum- 
mens, but could not find the defendant at his place of 
residence, upon inquiry he was told by the defend- 

liad gone to B. a place 
acnnv f Presidency. He thereupon affixed 

‘'’softer door of the de- 

Ihonril® ,J‘*®/efendant returned to his house 

about three months after this: 

all due and reason- 

V of tho^S 17 of Order 

or tho Code, and that service of the summons had 
beeu properly effected. Jiummons Had 

Sakinav. Gauri, 24 A. 302; Sakharam v Pad 

® Subramania Pillai 

Donald Smith, 29 M’32i and Bhoifshl ” 

21 B. 223, distinguished. v. Umabav, 

^Sankavalinga v. BainasabhapaU, 21 M. 324, relied 

of ^attack, dated June 3rd, 1910, dismissing 
the appeal of the petitioner 

Pefitione?''“ for the 

Party*!“* OpPosite 

'hinvited in this 

Rule to discharge an order by wrhioh the 

Court “““cnrrence with the 

Court of first instance, has refused to set aside 

an e® parte decree in a contribution suit at the 

instance of the petitioners' who were the 

second and third defendants. The application 

was made under rale 13 of Order IX which 

provides that an ex parte decree may be set 
aside if the defendant satisfies the Court that 
the snmmons was not duly served or that he 
was prevented by any snfflcient cause from 
appearing when the suit was called on for 
hearing. The case before ns does not fall 
within the second branch of the rule, because 
It has been found by the Court below that-the 
petitioners were aware of the suit and did not 


appear at the hearing. If the petitioners can 
succeed it can only be on the ground that the 
summonses were not duly served upon them. 
Now, upon this part of the case the admitted 
facts are that the peon, as stated in his return 
could not find the petitioners at their resi¬ 
dence at Ichapur and on inquiring from their 
wives learnt that one of them had gone to 
Vizagapatam and the other to Berhampore 
two places in the Madras Presidency, and out¬ 
side the jurisdiction of the Court. He there¬ 
upon attached copies of the summons to the 
outer door of their residence. 4 s regards one 
ot the petitioners it is stated that he had 
gone to Vizagapatam in August 1909 and 
did not return to his usual place of residence 
till Decemhe.r 1909. Summons was served 
on the „0th September 1909, Upon these 

facts, the question arises whether .substituted 

service was properly effected under rule 17 

of Order V of the Code. That rule provides 
that,-we quote only so much of the rule as is 
applicable to tho facts of this case,-where 
the defendant or his agent refuses to sigu the 
acknowledgment or where the serving oflJcer 
after using all due and reasonable diligence’ 
cannot find the defendant, and there is no agent 
empowered to accept service of the summons 
on his behalf, nor any other person on whom 
s^vice can be made, the serving oeScer shall 
afhx a copy of the summons on the outer door 
or some other conspicuous part of the house 
in which the defendant ordinarily resides or 
carries on business or personally works for 
gain and shall then return the original to the 
Court from which it was issued. Two questions 
arise upon this Rule, namely, tirst, whether 
the summonses were affixed on the outer door 
of the house in which the defendant ordinari¬ 
ly resided; and, secondly, whether, before this 
was done, the serving officer had used all due 
and reasonable diligence to find out the de¬ 
fendants. In so far as the first question i.s oon- 
cerned, there is no room for dispute that the 
defendants ordinarily resided in the honse on 
the outer door of which the summonses were 
affixed. They had left their place of residence 
only temporarily and, therefore, it cannot be 
contended that that was not the house in 
which they ordinarily resided at the time 
when the service was effected. In so far as 
the second question is concerned, we have 
to examine whether the serving officer had 
used all due and reasonable diligence to find 
the defendants. His report states that he 
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could not find the petitioners at their place of 
residence, and upon inquiry from their wives 
he learnt that one of them had gone to ber- 
hampore and the other to Vizagapatam. One 
of the petitioners did not return to his resi¬ 
dence till about three months after the date 
of service. Under these circumstances, we 
are of opinion that, in so far as this defendant 
ia concerned, the peon had used all due and 
reasonable diligence within the meaning or 
the rule. We take it, therefore, that the ser¬ 
vice was properly effected. The learned Vakil 
for the petitioner has, however, contended 
that this view is opposed to the decision in the 
case of Sa)it 7 ia v. Qnuri (1) which has been 
accepted as good law in the case of Sakharim 
V. Pad-nakar (2). He has also placed reli¬ 
ance upon the case of Subramania t'lllai v. 
Stthramania Ayyar (3) and Abraham Pillai v. 
Donald Smith (A). These cases, as also the 
decision in the case of Bhomshetti v. TJma Bai 
(5), lay down the proposition that merely be¬ 
cause the peon is unable to find the defendants 
at their residence, be is not entitled to effect 
service in the manner prescribed in rule 17 of 
Order V of the Code. He must take care to 
ascertain where the defendants live, and, if 
practicable try to effect personal service 
upon them. It is possible that in some of 
these cases the rule was too broadly stated, 
and it may be a question whether the deci¬ 
sion in every one of these cases can bo justi¬ 
fied upon the most liberal interpretation of 
rule 17. The case before us, however, is 
reasonably free from difficulty. Here one of 
the defendants had left his residence tem¬ 
porarily. He was absent for several months. 
It was consequently impossible for the peon 
to retain the summons in his custody till the 
return of the defendant, and as the defendant 
had left the jurisdiction cf the Court, it was 
not possible for the peon to effect service upon 
him personally outside the jurisdiction. The 
present case, in our opinion, falls within the 
principle recognized in the case of Sankara* 
linga v. Ratna Sobhapati (6). There the 
learned Judges observed that as it appeared 
from the serving officer’s report that accord¬ 
ing to the information given to him there 
was DO prospect of his being able to serve 
the defendant personally within a reasonable 

time, he was justified in affixing the summons 

(11 24 A. 302. 

(2) 30 JJ. 623; 8 Bom. L. R. 757. 

(3) 21 M. 419. (4) 29 M. 324. 

(61 21 B. 223. (0) 21 M. 324. 


to the door of the house. Ia so far, there¬ 
fore, as the petitioner, who has been examin¬ 
ed as a witness in the case, is concerned ser¬ 
vice was properly effected. In so far as the 
other petitioner is concerned, he has not bean 
examined and there is nothing on the record 
to show under what circumstances or for what 
length of time he was absent. We are unable 
to say, therefore, that the summons was not 
duly served, in so far as he is concerned. 

The result is that the order of the Court 

below is affirmed, andthis Rule discharged with 

costs one gold mohur. 

Rule discharged. 


CALCUTTA HIGH COURT. 

Sbcond Civil Appeal No. 2820 op 1909. 

July 7. 1911. 

Present: —Mr. Justice Mo:ikerjee and 
Mr. Justice Carnduff. 

SRI RANG BBHARY LAL and othkhs— 

Defendants—Appellants 

versus 

RANCHBYYA LAL—Plaixtipp — 

Respondent. 

Pleadings — statement^Inconsistent dejeticea 
in alternative, whether allowable^Civil Procedure Code 
(Act XIV of 1882), s. 112—CVvit Procedure O'de 
(Act V oj 190H^, O. VI, r. 7 —Amemiment of written 
statement, when matj be alloivexi. 

A defendant may in his written staionient raise as 
many distinct and separate, and, therefore, inoon- 
siatont defences us ho may think proper, in the 
alternative. 

Alickjan Bibi v. Ramharan Shah, 7 Ind. Cas. 166j 12 
C. L. J. 357, followed. • 

Hawkestey v. Bradshaiv, (1880) 6 Q. B. D. 302, 49 L» 
J. Q. B. 333, 12 L. T. 286, 28 W. R. 667, 44 J. P. 473 
and Narendra Nath v. Abhog Charan, 34 C, 51, 4 0. h* 
J. 437 B ), 11 C. W. N- 20,1 M. L. T. 364, reUed 

upon. 

An amondmont of the pleadings ought to be allowed 
whenever this can bo doHO without injustice to tho 
opposite side. For tlie purpose of raising the real 
question at issue botwoeu the parties such amend¬ 
ment should bo allow’od, and if tho opposite party 
has incurred oxponso and been caused delay, it should 
bo compensated therefor. 

Australian Steam ^Navigation Co, v. IKt Howard 
Smith and sons, 14 App. Cns. 818, 61 L. T. 134, fol¬ 
lowed. 

Appeal from the decree of the Diaiiiot 
Judge of Mozaffaipur, dated Augaat 28th, 
1909, affirming that of the Sub-Judge of that 
Distiiot, dated June 29tb, 1908. 

Babus Jogesh Chandra Hoi/, Akhoy 
Bonerjee and Lakshmi Narain Singh^ for the 
Appellants. 

Babu Joy Qopal Qhosha^ for the Respond^ 
cnt. 
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JUDGMENT.—This appeal is directed 
againsf a decree ia favour of the plainfcifE ia 
a suit for declaration of title to immoveable 
property and for recovery of possession 
thereof. The case for the plaintiff is, that 
the disputed property belonged to his ma- 
ternal grandfather, JIanyar Singh. Manyar 
bingh died many years ago and left a widow 
Kajrani Koer who died in 1867. According 
to the plaintiff, Manyar Singh also left two 
daughters, his mother Gangabati and her 
sister Sham Dasi, Gangabati died in 1886 

May 

lyo., the plaintiff commenced this action for 
declaration of title and recovery of possession 
of the dispute property from the appellants 

who purchased It from Gangabati and Sham 
iJasi under a conveyance executed on the 
15th January 1890. The defendants resisted 

claim on the ground that the transfer by 
Gangabati and Sham Dasi was for legal ne 

an ind^e’f'‘“^hl consequently fcquired 

Th- 1 ® statement 

m which this plea of legal necessity was 

urged was filed on the 25th March 1907 

The iBsues were framed on the following day 

and the parties are called upon to file the 

documentary evidence. On the 27th June 

the send for 

Poll certain records from the 

Oollejorate relating to mutation proceedings 

m 1847 upon the application of Rajrani 

190^- ‘hs defend 

state^n ' Th*- 

the Zrf n was refused on 

fv trtj The suit was subsequent. 

lersy betw ’ -J^estion in contro- 

was War? was whether there 

rvourof h rr? “'P alienation in 

he burden that lay upon them to establish 
that ! necessity. The result was 

ila?ntiff r® f^^°nr of the 

the defendants conceded that the finding of 

! ® °T° ""’P" “>P <l“®s‘i°n of Tegal 

on thl^^ T ‘"P snccessfully assaifed 

on the evidence. In fact, in view of the cir. 

cumstance that the transaction had taken 

place nearly forty years before the trial of 

n^ ^’'‘^'nely difficult, it 

V, fi: '“P'-^®^-“able for the defence to 
establish the plea. The defendants, however, 

urged before tne District Judge that they 
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ought to have bsen allowed to amend their 
written statement. The District Judge over¬ 
ruled this contention and affirmed the decree of 
the primary Court. Upon the present appeal 
the only point which has been urged on be- 
half of the appellants is that their application 
for amendment of the written statement was 
improperly^ refused. In our opinion, this 
contention is well-founded and must prevail. 

The application of the 16th July 1907, for 
amendment of the written statement was to 
this effect; The defendants alleged that 
they had discovered from the record of the 
mutation proceedings of 1348 that Rajrani 
Koer then alleged that upon the death of 
Manyar Singh he had been succeeded by his 
son Durga Prosad; and that upon the death 

of Durga Prosad, about the year 181,7, Raj 

Ram Koer herself had succeeded to the es- 
tate as the heiress of his son. It was on 
this basis that the application was made by 
Raj Ram Koer in 1848, for mutation of the 
name of Manyar Singh in the records of the 
mllectorate. The defendants in the present 
suit prayed that they might be allowed to 
amend their written statement and set up an 
alternative defence, namely, that if it was 
established that Manyar Singh left a sou 
Durga Prosad upon whose death the proper- 
ties passed to Raj Rani Koer, upon the 
dea h of the latter the estate would pass not 
to the sisters of Durga Prosad, namely 
Gangabati aud Sham Dasi, but to his nephew 

Rrachia Lai, the present plaintiff. In this 

view, the question would arise whether the 

defendants, although they had professed to 
buy the property from Gangabati and Sham 
Uasi, on the assumption that they were the 
heirs to Dhe estate of Manyar Singh had not 
acquired a good title by adverse possession 
and whether the claim of Raohia Lai to sue- 
caed to the estate of Darga Prosad was not 
barred by limitation. No doubt the le^al 
inference which could follow upon the es¬ 
tablishment of the faot that Durga Prosad 
had succeeded to the estate of his father 
Manyar Singh was not explicitly sat out in 
the application for amendment; but it was 
plainly nnnecessary for them to sta'e the 
legal inference in detail; they could at bast 
ask for leave to amend the written statement 
by a recital of the fact which they had dis¬ 
covered. The question, therefore, arises 
whether the defendants were entitled in 
justica to have their written statement 
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amended as prayed. The ansv^er to this 
naestion depends upon two elements; namely, 
first was it open to the defendants to inclade 
in their written statement two inconsistent 
defences; secondly, if it was open to them to 
do so, whether their application of the Ibth 
July 1907, ought to have been granted so as 

to enable them to inclade in the 
statement a defence inconsistent with the 

defence originally taken. ^ ^ 

Now. in so far as the first of these points is 

concerned, there can be no room for o^ntro- 
versy that it would have been open to the 
defendants to includetwo inconsisbentdefences 
in the alternative in their original written 
statement. In support of this proposition, 
reference may be made to the decision of a 
Fall Bench of this Court in the case of 
Narendranath Barary v. Ahkoy Oharan Ghatto^ 
padhyail) which was applied in Alick)an Bihz 
V. Eamharan Shah (2). In the case last men¬ 
tioned, it was pointed out that a defendant may 
raise by his written statement as mauy distinct 
and separate, and, therefore, inconsistent 
defences as he may think proper. This is in 
accord with the rule which prevails in 
England iHawkedey v. Bradshaw {Z).'] 

In so far as the second question is con¬ 
cerned, it is clear that there was nothing in 
the law as it stood at the time of the decision 
of the suit in the original Court, which pre¬ 
vented the defendants from amending their 
written statement. Section 112 of the Coda 
of 1832 provides that the Court may at any 
time require a written statement or an ad¬ 
ditional written statement from any of the 
parties and fix a time for presenting the 
same. Upon a conabruotion of the Cvirre- 

Bpouding section 122 of Act VIII of 1859, it 
was ruled by this Court in Dasimoni Dasi v. 
Srinath Ghose (4), that on an application by 
the defendant to be allowed to file an addi¬ 
tional written statement, the Court mightgrant 
the application even though the additional 
written statement was inconsistent with the 
original written statement. Such an order, 
however, could be made only upon payment of 
costs by the defendant to the plaintiff. The law, 
as it DOW stands, gives a wider discretion to the 


Court, because rule 7 of Order VI of the Code 
of 1908 provides that the Court may at any - 
srage of the proceedings allow^ either party 
to alter or amend his pleadings in such manner 
and on such terms as may be and all 

such amendments shall ba made as niay be 
necessary for the purpose of determining the 
real question in controversy between the 
parties. This rule merely gives effect to 
what has been the recognised practice, ba- 
cause, as was stated by their Lordships of the 
Judicial Committee in the case of Australian 
Steam Navigation Go. v. IV Howard Smith and 
Sons (5), their Lordships are strong advocates 
for amendments, whenever it can be done 
without injustice to the other side, and even 
where they have been put to certain expense 
and delay, yet if they can be compensated for 
that in any way. an amendment ought to be 
allowed for the purpose of raising the real 
question between the parties. The two 
cardinal elements to be borne in mind are, 
first, whether the application for amendment 
is made in good faith, and, secondly^ whether 
the application is made at such a late stage 
of the case that if we grant the prayer, the 
plaintiff may be injured bsoause the defend¬ 
ant would without notice raise a totally 
different and inconsistent case which the 
plaintiff has not sufficient opportunity to 
mset iTiUesley v. Harper (6); Oharapsie v. 
Commercial Union (7); ]\'eldon v, Neale (8) 
and Liird v. Briggs (9), Bullen and Lsake— 
Precedents of Pleading, 6th Ed., p. 16.J It is 
obvious, as we have already explained, that the 
plaintitT.s in the case beiore us would not have 
been embarrassed in any way if tha amend¬ 
ment hsd been allowed. We are, therefore, 
of opinion that the course which was pursued 
by the Court of first instance and has met 
with the approval of the District Judge, oau- 
nob be defended on principle. 

Tlie result is that this appeal is allowed, 
the decrees of the Courts below set aside aud 
tlie case remanded to the Court of first in¬ 
stance in order that the defendants may have 
an opportunity to amend their written state- 


J 



(1) 34 0. 61; 4 C. L. J. 437; 11 C. \V. N. 20; 1 M. h. 
T. 364. 

(2) 12 C. L. J. 367 at p. 360; 7 Ind. Cns. 160. 

(3) (1880) 5 Q. B. D. 302; 49 L. J. Q. B. 333; 42 L. 
T. 285; 28 W. R. 557; 44 J. P. 473. 

(4) 3 B. L. R. App. 11. 


(5) 14 App. Cas. 318; 61 L. T. 134. 

(6) (1778) 10 Oh. 1). 393; 39 L. T. 552; 27 W. IL- 
249; 48 li. J. Oh. 495. 

(7) (1884) 32 W. U. 151 at p. 203. 

(8^ (1887) 10 Q. U. n 394; 35 \Y. R. 820; 60 U. J, 

*^’(9) (1880) 16 Oh. 1). 4K) at p. 446; 43 L. T, 632; 29 


\V. R 197. 50 r.. .1. Oh. 260 
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meut. The defendants are entitled to their 
costs both in this Court and in the Court of 
the District Judge. They will also be al¬ 
lowed one gold mohur as costs of the hearing 
of the 16th July 1907 in the Court of first 
instance. The other costs in the Court of 
first instance will abide the result. 

We may add that, in so far as the question 

of legal necessity is concerned, it will not be 

open for further consideration. The only 

point for examination at the re-trial will be 

whether Manyar Singh left a son Durga 

Prarad, and if so, what is the result of that 

circumstance on the rights of the parties. 

They will be at liberty to adduce evidence 

on the questions which require determina¬ 
tion. 

Appeal allowed: Case remanded. 


ALLAHABAD HIGH COURT, 
Second Civil Appeal No. 456 ov 1911. 

November 28, 1911. 

Present:—Mr. Justice Karamat Husain and 

Mr, Justice Chamier. 

KHAZAN SINGH— Plaintipf^Appellant 

versus 

PANNA LAL—OEPENDANr—R espondent. 

CtvU Procedure Code {Act V of 1908L 0. XLJ r 2‘ 
—Further evidence in appeal. ' ‘ ' 

The provfsions of Order X LI, rule 27, of the Civii 
Procedure Code are not intended to giro a party a 
second opportunity of proving his case but to supply 
a defect in the existing evidence on the record ^ 

Second appeal from the decision of the 

District Judge of Meerut, dated the 2l8t of 
February 1911, 

Mr Rarendro Krishna Mukerii, for the 
Appellant. 

Mr, M, Ishaq, for the Respondent. 

JUDGMENT. 

for r1 71 R Promissory-note 

for Rs. 718, signed on March l.Sth, 1907, by 

Nanrang Mai and Mnrli Dhar, who are ^ow 

represented by the respondent and others. 

The appellant stated in the plaint that the 

borrowed two sums of 
Rs. 150 and Rs. 170 in April and June 1907 
on mortgages and left the money with the 
appellant s brother Mittar Sen (o be paid to 
the appellant on acoonnt of the note hat the 
money had not been paid, therefore, the 
appellant claimed the whole amount for 
which the note was given and interest 


theraon at the rate stated in the note. The 
respondent's defence was that the appellant 
and his brother Mittar Sen were joint in 
estate, that a dispute between the appellant 
and the makers of the note had been re¬ 
ferred to the arbitration of Umrao Singh 
and Newal Singh with the result that it 
was decided that the two mortgages men¬ 
tioned above should be made for sum aggre¬ 
gating Ri. 320, and the bilance Rs. 400 
should be paid in cash; and that, in pursuance 
of the award, Rs. 400 was paid to’the appel¬ 
lant. 

The first Court found that the appellant 
and his brother were joint and that the 
promissory-note had been re-placed by the 

mortgages to the extent of Rs. 320, the p\y^ 

ment of the sum of Rs. 400 had not been 
proved. It gave the appellant a decree for 
Rs. 512 odd, being the amount due on the 
note less the amount secured by the two 
mortgages. The respondent appealed to the 
District Judge, who was inclined to think 
that a passage in the mortgage of June 1907 
showed that the sum of Rs. 400 had been 
paid to the appellant as arranged by the 
arbitrators, but he was puiizled by the fact that 
the note had remained in the hands of the ap¬ 
pellant and no receipt could be shown for the 
sum of Rs. 400 alleged to have been paid to 
the appellant. The respondent urged before 
the learned Judge that Rs. 200 had been paid 
^ Umrao Singh, one of the arbitrators; that 
Umrao Singh had himself obtained another 
sum of Rs. 200 on a mortgage and paid both 
sums to the appellant and got the promissory- 
note back bub the appellant had managed to 
get it from Umrao's widow after his death. 
The learned Judge then remitted three issues 
to the first Court, Neither party having 
produced any evidence, the first Court return¬ 
ed the record to the District Judge. 

What then took place in the lower Appel¬ 
late Court appears from the following extract 
from his judgment: — 

**When the case came before mo on the 
30bh November the reference to arbitration 
was not on the file, and though the balance of 
probability was against the plaintiff I 
thought a certainty was obtainable. 1, there¬ 
fore, framed three issues dealing with the 
alleged proceedings of the arbitrator and 
remanded the case. No evidence was adduced 
on them.....The 
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refereaoe to arbitration had, ho^vever, b33ri 
broaght on the file. 

“To-day was fixed for hearing and the appel¬ 
lants’ Pleader came in with a orapromise 
which the plaintiff repudiated when it was 

read to him. 

Under Order XLT, rule 27, to enable me to 
pronounce judgment, I examined Khazan and 
also Panna Lial and brought the repudiated 
compromise on the record as a paper, its con¬ 
tents not having been proved, it corroborates the 
evidence that the parties came to terms and 
confirms the explanation of failure to bring 
evidence on the issues remanded. It is clear 
that Khazan was willing to compromise 2 days 
ago but to-day is greedy and repudiates his 
agreement, Khazin’s conduct and the 
reference to Umrao Singh’s arbitration give 
me in fact the certainty that was lacking on 
the 30th November when the probabilities 
only were against Kbazan. Now, it is certain 
that Shabzad’s claim was wiped out in 1907, 
by the payment of Rs. 400 to his elder sou 
Khazan and the execution of two morfgages 
in favour of his younger son.” 

In the first place, I think that there was 
no justification for remitting issues to the 
Court of first instance and giving the 
respondent a second opportunity of proving 
his case by producing evidence which he 
might have produced in the first instance. 
Next, I think that when the respondent did 
not avail himself of the opportunity that was 
given to him the District Judge ought to 
have gone cn to decide the case at once. He 
says that the admission of further evidence 
was necessary to enable him to pronounce 
judgment, but the provisions of Order XLI, 
rule 27, are not intended to give a party a 
second opportunity of proving his case [see 
the remarks in Kessoirji Issur v, O. I, p, 
Baihvay Company (1)]. The learned Judge 
let in the evidence not to supply a defect or 
lacuna in the existing evidence but because he 
thought that some further evidence of a differ¬ 
ent kind was available. As a matter of fact, 
the Judge did not get the evidence which he 
expected, the evidence admitted by him does 
not bear directly upon the issues remitted by 
him and the learned Judge says so. He has 
used the evidence admitted by him merely 
for the purpose of imporling prejudice into 


(1) 31 B. 381 at p. 390j 11 C. W, N. 721; 0 0 

t T* ^ ^ L. R. G 

M. J. o47. 


L. J. 
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the case and punishing the appellant for 
refusing to come to terms; in my opinion, 
an improper thing to do. I cannot under¬ 
stand how the learned Judge can have con¬ 
sidered himself justified in using the inchoate 
compromise against the appellant as he did. 

I disregard entirely the evidence admitted 
by the District Judge It is quite clear, and 
the contrary has not been contended here, 
that the learned Judge agreed with the 
Munsif that the oral evidence adduced to 
prove the payment of Rs. 400 is worth- 

Igss# 

There remains the mortgage of June 1907 
which is supposed to prove that the sum 
of Rs. 400 was paid. That mortgage 
purports to have been made to secure a loan 
taken "babat behaqi cV qit'X ruqqi kalmi 
min muqir Naurang Mai toaste dene (qatka) 
Shahzad Bar.” It appears to me that these 
words do not necessarily mean that the 
mortgage was made in full discharge of the 
amount due on the rtiqqi. The arrangement 
was that Rs. 400 should be paid in cash and 
payment of the balance (Rs. 320) secured by 
mortgage. The words quoted above do not 
necesEHrily mean more than that the mortgage 
is made on account of, in the sense of towards, 
the discharge of the sum dne on the 
or promissory-note. It was contended that the 
finding of the lesrned Judge was a finding 
of fact binding upon this Oourtiu second appeal 
and could not be oballenged because the ap¬ 
pellant had not certified that there was no 
evidence to support the finding. But the finding 
that the ruqqi has been discharged rests upon 
the construction of the above quoted passage in 
the mortgage-deed and other evidence and I 
have found that the other evidence is not 
admissible. The evidence which remainfli 
namely, tlie mortgage-deed, did not satisfy the 
learned Judge that payment had been made, 
for he called for other evidence. Therefore, 
upon the evidence properly admitted, there la 
no finding which can be said to be binding 
upon this Couit in second appeal, upon tha 
question of the construction of the deed, tbw 
Court can in second appeal revise the finding 
of the Diatrieb Judge. In ray opinion, tU6 
mortgage-deed of June 1907, does not prove 
the payment of Rs. 400 to the appellant. 
It appears to mo to show nothing more than 
that the mortgage was made in pursuance of 
the award. I would allow the appeal, set 

ft_ 


11] A 


1 1 . ^ 


I__ 



VoL XIII] 

OUNNIAH VENOATAOHALAPATHF AITAR U. PEROMAt, lYEa 


INDIAN CASES. 


133 


Courfe and restore the decree of the Court 
of first instance. 

Kabamat HosAiy, J.—I agree. 

By the Coort.— The order of the Court 
is that the appeal is allowed that the decree of 
the lower Appellate Court is set aside, and 
that the decree of the Court of first instance 
IS restored with costs which in this Court 
will include fees on the higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1011 op 1910. 

November 24, 1911. 

Presentx Mr, Justice Sundara Aiyar and 

Mr. Justice Spencer. 

GUNNIAH VBNCATACHALAPATHY 

A1T A R—A PPELLAK T 
versus 

PBRUMAL ITER and others— 

Respondents. 

Code (Act V of 1908)^ s. 4.7-Dues. 
hons reZahnt? to OonsfrucOori of decree and 

validity of sale are such questions. 

The question whether a sale held in execution of a 
decieeis valid or invalid on the ground that it is 
not warranted by the decree is one relating to the 
Execution of tne decree and must bo contested under 
section 47, Civil Procedure Code, 190S. 

The question of the construction of a decree is one 
relating to execution. Therefore, the question whether 
the actual execution of a decree is in pvpaco r.# 
decree itself relates to execnt^n ' 

Kattama Miar v Bothagurusami Therar, 

eSrr^i to.^- N- (1905) 

Second appeal against the decree of the 
f ^ono Madura, in A. S. No. 792 of 

n-.f • ; ‘’i® decree of the 

Distaot Mnnsif of Madura, in 0. S. No. 143 

la^^ ■S’j'eenrsasa Aiyangar, for the Appel- 
Mr. Ananthakrishna Iyer, for the Respond- 

Gnt Se 

JUDGMENT—The defendants No.», 1 

to 6 in this suit were the usufructuary mort- 
gageeB of certain properties. The first de- 
fendant, who was entitled to one-third share 
of that right, mortgaged his right to one 
Ponnaiyen and Ponnaiyen mortgaged his 
right to the plaintiff. 

The plaintiff brought a suit on his mort- 
Rage and made Ponnaiyen and Ponnaiyen’s 


mortgagor, the first defendants, as well as the 
second and third defendants, parties to the 
suit. Certain other persons, to whom it is 
unnecessary (o refer, were also made parties, 
and a decree was passed in his favour. The' 
construction of this decree is in question in 
this suit. The plaintiff contends that not 
only Pounaiyen’s mortgage-right but the Ist 
defendant s lyid interest also in the property 
was directed to be sold by the decree. The 
defendants contend, on the other hand, that 
only Ponniyen’s right was directed to be 
sold. After the decree, an order for sale was 
passed. It is not disputed that this order 
directed the rights both of Ponniyen and of 
the first defendant to be sold. Nor is it dis¬ 
puted that they were, as a matter of fact, 
brought to sale, and that the plaintiff ob¬ 
tained such delivery as a purchaser of one- 
third share is entitled to get according to 
the provisions of the Civil Procedure Code 
The present suit is instituted for partition 
of the one-third share of the first defendant 
and recovery of that share. The first defend- 
ant did not appear to contest the suit His 
CO- parceners, the defendants Nos. 2 and 3 
contend that the plaintiff is not entitled to 
partition because the decree in the plaintiff’s 
favour was really only for sale of Ponniyen’s 
ri^ght. Exhibit HI is the decree. It directed 
the mortgaged property to be sold in case of 
default. The mortgaged property is des¬ 
cribed as one-third share of Perumal Ayyer 
in certain land, audit is stated that Pon. 

niyen s right was mortgaged to one De- 
vendiayen for Rs. 75, and that it was subse- 
quently mortgaged to the plaintifiF. 

The respondent’s contention that it was 
only the mortgage-righb of Ponniyen that was 
directed to be sold may net be without 
some foundation on the construction of this 
decree, the terms of which appear to be doubt¬ 
ful. But, as already stated, it is admitted 
that what was directed to be sold was the 
right both of Ponniyen, and Perumaliyen, the 
first defendant, and it was that right that 
was actually sold. 

It is contended, that although the order 
for sale was passed after notice to the first 
defendant, it is not shown that the notice 
stated that the application was to bring 
Perumaliyen’s right also to sale. Assuming 
that the onus was not on the defendants to 
show that the notice did not state that 
Perumaliyen’s right could be brought to sale, 
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the fact still remaiDS that it was brought to 
,ale. Section 244 of the repealed Civil 
Procedure Code, 1882, corresponding to sec¬ 
tion 47 of the present Civil Procedure Code, 

190S lays down that “all qaeations . . . 

relating to tho execution, discharge or satis- 
iaction of the decree, shall be determined by 
the Court executing the decree and not by a 

separate suit.” 

The question whether the sale was valid or 

invalid on the ground that it was not war¬ 
ranted by the decree is one relating to the 
execution of the decree. The defendants, who 
were parties to the plaintiff’s suit, on his 
mortgage were, therefore, bound to take steps 
in execution to impeach the validity of the 

It has been repeatedly held that the ques¬ 
tion whether the actual execution of a decree 
is in excess of the decree itself one relating 
to execution. See Rant Kottamma Nachiarv, 
Bothagurusami Thevar (1) ; Biru Mahata v. 
Shyama Oharan Rhawas (2); Rirnam Ghander 
V. Muhammad Yar Khan {3). The defend¬ 
ants not having taken steps to set aside the 
gale, if they really had any grievance, the 
plaintiff is entitled to enforce the rights 

which he obtained under it. 

The decrees cf the lower Courts are set 

aside and the suit remanded to the Court of 
first instance for disposal on the other 

issues. 

The costs of this Court and of the lower 
Appellate Court will abide the result. 

Appeal allowed, 

(1) G M. n. C. R. 293. 

(2) 22 C. 483. 

(3) 27 A. 485; 2 A. L. J. 109; A. W. N. (1905) 63. 



ALLAHABAD HIGH COURT. 

First Appeal prom Order No. 33 

OP 1911. 

December 5, 1911. 

Preserd: —Mr. Justice Tubdall and 
Mr. Justice Chamier. 

ISHAR DAS AND OTHERS—Adotion- 

POROHASBRS—APPELLANTS 

versus 

ASAP ALI KHAN and others—Decree- 

HOLDERS—Respondents. 

Cii’ii Procedure Code (Act V of 1908^, O. XXI, r, 89 — 
Sale oj property hy judyment-dehtor after auction- 
yale—Right of judgmeni-dchtor or his transferee to 
ntoi\C ui't oppliciilivn fur oclting iii;idciiuciiofi'otilc. 


Ci»ia 

% 

If a judn-raent-debtor sells his immoveable property, 
after it lias been sold by auction, then neither ho 
nor his transferee has a right to make an application 
under Order XXI, rule 89, of the Code of Civil Froce- 
dure, to set aside the auction-sale. Debt Prashad 
Pn/idil V. 3riJm»imad Unis Arahi, 14 O. 0. 33; 9 Ind. 

Cas. 745, referred to. ei i. j- 

First appeal from the order of the Subordi¬ 
nate Judge of Aligarh, dated the 23rd January 

1911. 

Mr. Tf. K. Porter (with him Mr. Qulzari 

Lal)t for the Appellants. 

Mr. Abdul fltioo/(with him Mr. O'Gonor), 

for the Respondents. 

JUDGMENT. 

Tudball, J.—This appeal arises outofasale 
of immoveable property in execution of a decree. 
The property was sold on 21st August 1910. 

On the 20th September 1910, the iudgment-. 
debtor, who is the respondent in this appeali 
paid into the Treasury the amount which 
was necessary under Order XXI, rule 69, to 
enable him to have the sale set aside. On 
this date the Court was closed and it did not 
re-open until October 5th, 1910. 

It is an admitted fact, that subsequently to 
the auction sale and prior to the itOth Sep¬ 
tember 1910, the judgment-debtor transferred 
by sale all his interests in the property to a 
third party so that on the later date he 
could no longer be said to be the owner of 
the property. 

On the 51.h October he applied to the 
Court to set aside the sale under Order XXI, 
rule 89. To this the auction-purchaser, who 
was not the decree-holder, objected. Several 
points were raised by these objections, the 
chief one being that as the judgment-debtor j 
had parted with his interest in the property 
by sale to a third party, prior to his appli* 
cation but subsequently to the sale, he 
was no longer qualified to apply under Order 
XXI, rule 89. The lower Court decided all 
the questions in favour of the judgnaeut* 
debtor, hence this appeal by the auction-pur* 
chaser, who raises for decision the same 
points which were before the lower Court, 
the chief one being that mentioned above. 

In my opinion, the decision of the lowtr 
Court on this, the chief point, is wrong: under 
Order XXI, rule 89 “any person, eitherowniuff 
the property or holding an interest therein 

by virtue of a title acquired before suoh 

eale” may apply to have the sale set aside. 
This language clearly precludes tho trans- 
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fereefrom the judgment-debtor in the present 
case from making any suoh application. 

Does the fact that the judgment-debtor has 
parted by sale, with the whole of his iuterest, 
after the auction-sale, also preclude him from 
making the application? The lower Court 
has held (and the same argument has been 
pressed upon us in this Court) that after the 
auction-sale and until it is set aside, no 
interest is left to the judgment-debtor cap¬ 
able of transfer and hence the sale by him 
in this case is virtually a nullity and he, 
therefore, remains in the same position as on 
the date of the auction-sale; with this, I can¬ 
not agree; until the auction-sale is confirmed, 
the judgment-debtor has a very substantial 
interest in the property. He still retains a 
right either to recover his property under 
Order XXT, rule 89, or tohavethe sale set aside 
^ the ground of irregularity or fraud (Order 
, t’ale 90), even though the title may vest 
in the auction-purchaser from the date of the 
sale when once the sale has become absolute. 

-e rule in Order XXI is a special indulgence 
to a judgment-debtor or any person holding 
an interest m the property at the date of sale. 
It gives them a last chance of saving the pro- 

Ifc was never intended 

that the property should be saved for persons 
to whom the property might be sold privately 
alter the auction-sale had taken place. The 
language of the rule (which differs consider- 
ably from that of section 310 A of the former 
Code) olearly points to this. It clearly shuts 
out all persons who purchase or acquire anin- 
teresto/Her the auction sale. Itseems to me that 
the Legislature has clearly in mind the case of 
a purchaser at a private sale from the judg- 
menb-debtor after the sale in execution, 
in respect to whose right to apply under 
section 310A of the old Code there were con¬ 
flicting rulings iHaza Ram v. Badri Ram (1); 
Appaya Shetii v. Kunhati Beiri (2)]. 

It is, therefore, incorrect to say that the 
private sale in the present case was a mere 
nullity and that the judgment-debtor remain¬ 
ed the owner of the property in spite there¬ 
of. 

To allow the present application would, it 
seems to me, be to defeat the very object of the 
rule. The person making the application is, 
no doubt, the judgment-debtor but the person 

(1) 1 0. W. N. 279. 

(2) SOLI. 214jl7M.L. J. 127. 


who will benefit by it is the person who has 
acquired the ownership (or at least an interest 
in the property) subsequently to the sale in 
execution, the very person whom the law now 
in clear terms precludes from making the 
application. The ruling in J)ehi Prasad 
Pundit V. Mohammad Unis Arabi (3) 
is the only direct decision on the point 
which has been laid before the Court. 
With that decision I am in full agreement, and 
would hold that the judgment-debtor, by 
divesting himself of all his interest by sale to 
a third parly after the sale in execution, is 
no longer the person owning the property 
within the meaning of Order XXI, rule 89. In 
this view it is unnecessary to decide the minor 
points which arise in the case. I would allow 
the appeal and set aside the order of the Court 
below. 

Chamieu, J.—I concur. I think that there can 
be no doubt that OrderXXI,riile89, was intend¬ 
ed to give persons owning or holding interests 
in immoveable property, the subject of an 
execution sale, a last chance of saving the pro¬ 
perty. But the words owning such property 
or holding an interest therein*' evidently 
refer only to persons who own the property 
or hold an interest therein at the date of the 
application and whether the applicant be the 
owner of or only the holder of an interest in 
the property he must show that he acquired 
his title before the execution-sale. As I read 
the rule, neither the owner nor the holder of 
an interest, who has parted with his title since 
the sale, or who has acquired title since the 
sale, cau apply under rule 89. That was the 
view taken in the Oudh case cited. I agree 
that the appeal should be allowed. 

Er THE Court. —The appeal is allowed. 
The order of the Court below is set aside. 
The sale in favour of the appellants will stand 
confirmed. The appellants will get their costs 
in all Courts includiog in this Court fees on 
the higher scale. 

Appeal allowed. 

(3) 14 O. C. 33; 9 Ind. Oas. 745. 
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RDKaN SAHO V. GANGAJALI. 

CALCUTTA HIGH COURT. 

Second Civjl Appeal No. 183 cf 1911. 

August 31, 1911. 

Present-. —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SUKAN SAHU —Defendant—Appellant 

vsrsua 

Musaminot GANGAJALI —Plaintiff 

Respondent. 

Hindu Law^Widotv —Widowed daiightcr-in-law^ 
Maintenance—Residence icith family of deceased htis- 
hand—Not to leave husband's house for immoral pur- 
pose^Amount of miintenance^ how to determine. 

Neither a Hiudu widow nor a widowed daughterdii- 
law is bound to reside with the family of her deceased 
husband in order to entitle her to separate maiuten- 

auce. _ ,.r 

prithee Singh v. Raj Koer, 12 3. L. H. 238; 20 W. 

K. 21; I. A. Sup. Vol. 203, Mokhoda Dasee y. Nundo 
Lai Haidar, 5 C. W. N. 297; Siddesnry Dasee v. 
Jonardan Sarkar, 5 C. W. N. 549; 29 C. 557, 
Kusturbai v. Shivjiram, 3 B. 372, Gokibai v. Lakhmi 
Das Khimii, 14 B. 490 and Surampalli Bongarammn 
9 . S'^rampalli Rramhazec, 31 M. 338, 3 M. L. 1. 26b, 
18 M. L. J. 254, referred to. 

All that is rc(iuired of a widow or a widowed 
daughtor-in-law is that she is not to leave her husband's 
house for improper or unchaste purposes, and she is 
entitled to retain her right to maintenance unless she 
is guilty of unchastity after she leaves that resi¬ 
dence. 

The amount of maintenance ought not to bo de¬ 
termined with reference to the value of the family pro¬ 
perties at the time of the death of the husband of the 
lady. 

Adhibai v. Cursondas, ll B. 199 and Modhavrau v. 
Qungabai, 2 B, 639, relied upon. 

The amount of maintenance is to depend upon the 
extent of the property, the position of the family, the 
nature of the claim alleged, tlie number of members 
of the family and other special circumstances of each 
individual case. 

Appeal from the decree of the District 
Judge of Sarnu, dated January 14th, 1911, 
affirming that of the first Sub-Judge of that 
District, dated August lOtb, 1910. 

Babus Umakali Mukerjee and Knlwont 
Sahay^ for the Appellant. 

Babus Mohendra Nath Boy and Motilvi 
Mahomed Mustofa Rhan, for the Respond¬ 
ent. 

JUDGMENT.—This appeal is directed 
against a decree in a suit for recovery of ar¬ 
rears a maintenance by a Hindu lady against 
her father-in-law. It is not disputed that 
the husband of the plaintiff died about the 
year 1881, while he was a member of a joint 
MUaJiskara family composed of his father, 
himself, his brothers and his grandfather. 
After the death of her husband, the plaintiff 
cubtiuiied to live au a uitmbev of the family 


of her father-in-law. But about the year 
1903 disputes broke out by reason of the third 
marriage of her father-in-law and the introduc¬ 
tion of the newly w'edded wife into the family 
circle. The result was, that she was compelled 
to seek the protection of her brothers. She 
now claims in the present suit maintenance 
at the rate of Rs. 25 a month. The Courts 
below have made a decree in her favour at 
the rate of Rs. 16 a month and directed that 
the maintenance should be a charge upon the 
family property in tho hands ot the defend¬ 
ant. The learned Vakil for the defendant-ap¬ 
pellant has sought to assail that decree on three 
grounds; namely, first, that as the plaintiff is 
not residing with her father-in-law she is not 
entitled to claim any separate maintenance at 
all; secondly, that the amount of maintenance 
ought to be determined with reference to the 
value of the family properties at the time 
of the death of tlie husband of the 
plaintiff; and thirdly, that as the plaintiff has 
failed to proceed with the suit against mem¬ 
bers of the family other than the defendant, 
the charge ought not to be declared upon the 
entire family property. In our opinion, there 
is no substance in any of these contentions. 

In support of the first ground taken on be¬ 
half of tho appellant, it has been argued that 
it is the duty of a widowed daughter-in-law to 
reside with her father in law, and that if ehe 
leaves the house of lier father-in-law without 
any adequate reason, she is not entitled to 
claim maintenance from him. In support 
ot this view, leliance has been placed upon 
the decision of a Full Bench of this Court in 
t!ie case of Rhctramani Das v. Kaski Nath 
Das (1). In our opinion, the case relied upon 

is clearly distinguishable. That was a deci¬ 
sion under the Bengal School of Hindu Law. 
Consequently, it is i.ot neosssary for us to 
consider whether even under that school of 
law the view put forward by the learned 
Vakil for the appellant oin be maintained. 
In so far as the A/i7(ifcs/*ara School of Hindu 
Law is concerned, it is now settled by deci¬ 
sions of the highest authority that neither 
the widow nor the widowed daughter-in- 
law is bound to reside with the family of her 
deceased husband. In support of this pro¬ 
position, reference may be made to tho . deci¬ 
sion of the Judicial Committee in Firthee 

4 

(1);; ii. L. i;, a. r, i&; ui w. K. u.) so. 
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Singh V. Raj Koer (2), which was the case of 
a Hindu widow. Reference may also be made 
to the cases of Mokhoda Dasee v. Nundo Tj^I 
Haider (3); Siddesury Dasseev. Jomrdan Sarkar 
(4); Kastuarbai v. Shivanram (5); GoUhai-v. 
Lakhmi Das Khimji (6) and Surumpalli Ban-- 
garama v, SurampalH Bramhazee (7). It must 
now be taken as firmly settled that all that 
18 required of a widow or a widowed daughter- 
in-law is that she is not to leave her hus¬ 
band’s house for improper or unchaste pur- 
poses, and that she is entitled to retain her 
right to maintenance unless she is guilty of 
^chastity after she leaves that residence. 
Weighty reasons may be assigned, if neces¬ 
sary, in support of this view. Common ex- 
penenoe shows that although the family house 
of her husband’s relations is a proper resi¬ 
dence for a widow, it is not necessarily the 
most proper place for her continued residence 
when she is young and is surrounded by young 
men, it may even be more prudent and deco¬ 
rous for her to return to her father’s care and 
It may, under many circumstances, be not only 

VatnT home. The learned 

Vakil for the appellant has. however, contend- 

compelled 

to eave the house of her huebard by reason 

■ Se ceases to 

cent this preparedtoac- 

Se^ ThT r®® ^^'l^ou^ded on prin- 
pie. The first contention of the appellants 
consequently fails. 

contention is con- 
cerned It has been argued that the amoont 

of maintenauce ought to be determined with 
reference to the state of the family properties 
at .toe time of the. death cf hneband of the 
plaintiff. No authority has been cited in 
support of this proposition. But it has been 
suggested that her right ought to be deter- 
mined on the aesnmption that a partition 
had taken place in the life-time of her hus¬ 
band and a separate share allotted to him; 
she would have been entitled to that share 
alone by right of inheritance and could not 
claim any maintenance. This argument is 

203?^ 238; 20 W. E. 21; I. A. Sup. Vol. 

(3) 6 0. W. N. 297. 

(4) 6 0. W, N. 649j 29 0. 667. 

(6) 3. B. 372. 

(6) 14 B. 490. 

(7) 31 M. 338j 3 M. L. T. 2C6j 18 M. L. J. 254. 


obviously fallacious. No partition, as a mat¬ 
ter of fact, did take place in the life-time of 
the husband of the plaintiff. His interest in 
the property upon his death passed by sur¬ 
vivorship into the hands of the other 
members of the family and that interest 
has afforded means to them for addition to 
the family properties. It is, therefore, im- 
possible to maintain, on principle, the view 
that the amount of maintenance ought to be 
determined with reference to the value of the 
family properties at the time of the death 
of the husband of the plaintiff. The view 
we take is supported by two decisions of the 
Bombay High Court, namely, Adhibai v. (7«r- 
sandas (8) and Madhavrav v. Qungahai (9) 
That the argument for the appellant is not 
well-founded on principle also becomes obvi¬ 
ous when we remember the firmly settled rule 
that the amount of maintenance payable to a 
widow may be varied from time to time 
iSreeramY. Puddomuki {10)-, Ram Kalee v 
Court of Wards (11), Rukka Bat v. Oanda Bat 

(12) , Nahogopalv. Amritmoyee (13), Ram- 
chander v. SagunbatH^), Narbadabai v. Maha- 
dev (15), Bhavanamma v. Ramasami (16) 
Narsingh v. Yadaydas (17) ]. The amount of 
maintenanoe, it is now well recognized, is to 
depend upon the extent of the property, the 
position of the family, the nature of the 
claim alleged, the number of members of the 
family and other special circumstances of 
each individual case. If, therefore, the 
amount of maintenance can be varied from 
time to time, it cannot be contended with 
reason that the amount should be determined 
and fixed for all time to come with reference 
to the value of (he family properties at the 
time of the death of the husband of the plain¬ 
tiff regardless of changes in the circum¬ 
stances of the family. The second conten¬ 
tion, therefore, fails. 

In so far as the third contention is con¬ 
cerned, the question does not really arise in 
these proceedings. The other members of 
the . family are not parties to this litigation 

(8) 11 B. 199. 

C9) 2. B. 639. 

(10) 9 W. R. 152. 

(11) 18 W. R. 474. 

(12; 1 A. 591. 

(13) 24 \V. R. 428. 

(14) (1879) Bom. P. J. 450. 

(15) 6 B. 99.- 

(16) 4 M. 193. 

(17) (1^52) Bom.P. J.3J5. 
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acd whether the decree is bindiDg upon their 
interest in the family property is a question 
which can arise for consideration only when 
the plaintiff seeks to execute Iher decree 

against them. j i. i.u 

The result is that the decree made by the 

District Judge must be affirmed aud this 

appeal dismissed with costs. 

Appeal dismtssed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 139 op 1911. 

November IS, 1911. 

T-iesent-. —Mr. Richards, K C., Chief Justice, 

and Mr. Justice Banerii. 

RAM SARUP —Plaintifp—Appellant 

versus 

Musammat JASODA KUNWAR and oiiiers 

—Defendants—Respondents. 
Promissory-note executed simultaneously with the 
transaction of leiiding—Stamp on promissory-note in¬ 
effectually cancelled-Note inadmissible in evidence- 

Whether lender can succeed on other evidence of the loan. 

Where a lender is able to prove a loan iiulepond. 
ontly and without the assistance of a promissory- 
note, which is inadmissible in evidence, his claim 

for the loan ought to succeed. 

The plaintiff lent a sum of money to the defend¬ 
ant. Simultaneously with the transaction of lending 
a promissory-note ivas executed, the stamp on which 
was ineffectually cancelled. The promissory-note 
being inadmissible in evidence, held that the plain- 
tiff could rely on other evidence of the loan. Farr 
V. Price, I East. 65; 5 H R. 515; Pramatha Nath Sandal 
Y.Vwaka Nath Dey, 2^0. 8b\, Krishnaji Narayan 

Prakhiv. Rajmal Manikchand Manvari, 2-i B. 300, 
yirb/indrapa bin Adrashapa Javli v. Bhimaji Balnji, 
28 B. 432, Banarsi Prasad v. Fazal Ahmad, 28 A. 298; 
3 A. L. J. 25: A. W. N. (1906) 9; Sri Nath Das v. 
Angud Singh, 7 A.L. J. 459;G Ind. Cas. 126, ap¬ 
proved of. 

Parsotam Naraifon Singh v. Talcy Singh, 26 A. 
178, dissented from. 

Sheikh Akhur v. Sheikh Khan, 7 C. 256, distin¬ 
guished. 

Second appeal from the decision of the 
District Judge of Moradabad, dated 22nd Nov¬ 
ember 1910. 

Mr. Qokal Prashad, for the Appellant. 

Mr. M, L. Agarwala, for the Respondents. 
JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs sought to re¬ 
cover certain money. A portion of the 
money was due upon accounts pure aud 
simple for goods sold. Another portion of 
it the plaintiff claimed as having been ad¬ 
vanced by him to the defendant and for 
which a ccitaiu dooumout, alleged to bo a 


[1912 ^ 

4 

promissory'Uote, was passed. The olaim ib 
then made for Rs. 35-11-6. the price of cloth, 

Rs. 400 principal and Rs. 140-6-0 interest, 
in all Rs. 540-6-0 in respect of cash debt, 
in all Rs. 576-1-6 due under account-books, 
together with the costs of the suit and future 
interest. It will thus be seen that the 
plaintiff bases his claim upon bis account- 
books and it is a claim for money lent. 
When the document to which we have refer¬ 
red was produced, it appears that the stamp 
was cancelled by means of two lines drawn 
crosswise upon it. 

The Court of first instance decreed the 
plaintiffs* claim but holding that the stamp 
was not effectively cancelled allowed other 
evidence including the account-books to be 
given as evidence of the loan.. The docu¬ 
ment, which it held to amount to a promis¬ 
sory-note, was excluded from evidence. 

The defendants appealed and the lower 
Appellate Court adopting the view of the 
Court of tirsS instance that the document was 
a promissory-note and that the stamp was 
not effectively cancelled, refused to allow the 
plaintiff’s olaim except for the price of the 
cloth and reduced the decree of the Court of 
first instance accordingly. 

The plaintiff comes herein second appeal. 

As to whether or not the stamp was effectu¬ 
ally cancelled we offer no opinion. The ap¬ 
pellant has not raised the question specifical¬ 
ly in his memorandum of appeal. 

The next point which was discussed was 
whether the document in question was a 
promissory-note within the meaning of the ^ 
Stamp Act of 1899. On the face of it, it is 
request for the loan of money with a promise 
to re-pay the loan with interest. In the view 
that we take of the case, it does not become 
necessary to decide whether or not the docu¬ 
ment is a promissory-note within the mean* 
ing of the Act. We shall, therefore, assume 
for the purposes of our decision, drsi, tbub 
the document iu question amounted to a 
promissory-note, secondlu, that the stamp 0** 
it although sutRoient was not effeotually can¬ 
celled ; aud thirdly, that the taking of th® 
loan and the giving of the note were simul¬ 
taneous transactions. The appellant con¬ 
tends that even on all these assumptions, 
he is, (provided he can prove that that money 
was lent without tlio help of the note), en¬ 
titled to Huoceed in his olaim not only for 
tlio price of thu cloth but abo for tho money 
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claiming it as he does as money lent. The 
evidence that the money was in fact lent is 
overwhelming, and is not disputed in the 
present appeal. We, therefore, have only to 
decide whether, on the assumptions that we 
have made, the plaintiff must fail notwith* 
standing that the money was in truth and in 
fact duly lent. 

The defendants strongly rely on the case 
oi Shiekh Akbar v. Sheikh Khan {!). TLe 
learned Counsel for the defendants admits 
that in ordinary cases where, for instance, 
a plaintiff took a promissory-note for the 
price of goods sold and delivered, if he 
failed for any reason on his note, he would 
be entitled to fall back upon the original 
consideration, namely, the price of goods so 
delivered, provided that he was able to prove 
the delivery of the goods, and that such a 
claim was open to him upon the pleadings. 

manner, of course, he concedes that 
1 the money was lent and subsequently a note 
was given for the amount the plaintiff falling 
on enote would be entitled to fall back upon 

money lent- He,however,con' 

lending of the money 
n e aking of the note was a simultaneous 
ransaction and the parties all along con- 
mp a e that the loaia should be secured by 

of the note the 
plaintiff must stand or fall by the claim based 

upon the promissory.note, and that if he is 

the note in evidence the whole 
8 U 1 ai s. For this purpose be relies, as we 
fiave stated above, upon the case of Sheikh 
Akharv. Sheikh Khan ( 1 ). 

1 * that case were somewhat pecu¬ 

liar. Bi^t there is no doubt that the giving of 
the note was the consideration for the deposit 
of a certain sum of money by the phintiff. 

Wartb, 0. J., m holding that the plaintiff must 
8 and or fall by his claim on his promissory- 
note says as follows (at p. 260 of the report): 
But when the original cause of action is the 
bill or note itself, and does not exist inde¬ 
pendently of it, as for instance when in con¬ 
sideration of depositing money with B., B, 
contracts by a promissory-note to re-pay it 
wiih interest at six months’ date, here there is 
no cause of action for money lent or otherwise 
than upon the note itself, because the deposit 
IS made upon the terms contained in the note, 
and no other. In such a case the note is the 

ri)7C. 25G. 


only contract between the parties and if for 
want of a proper stamp or some other reason, 
the note is not admissible in evidence the 
creditor must lose his money.” It is contend¬ 
ed that what the learned Chief Justice meant 
was that wherever a loan and the giving of 
a note are simultaneous the plaintiff cannot 
fall back upon his claim for money lent. If 
this be the view of the learned Chief Justice, 
we are unable to agree with him. As far 
back as the year 1800 Lord Kenyon in the 
case of Farr v. Price (2), after holding that the 
plaintiff could not succeed on a promissory- 
note on the ground of an error in the stamp, 
observed: “That as there were other general 
counts in the declaration if the plaintiff could 
give other evidence of a consideration paid by 
him to the defendant he would not be 
concluded from recovering by the fact of 
tho defendants having given this imperfect 
promissory-note for it.” There is a foot¬ 
note to the report as follows: “Where a 
promissory-note had been given for money 
lent but when produced in Court was 
unstamped, Lord Kenyon, Chief Justice, 
permitted the plaintiff to recover on a 
common count for money lent by proving 
that when the money for which the loan 
had been given was demanded of the defend¬ 
ant be acknowledged the debt.” 

The case of Sheikh Ahhar v. Sheikh Khan 
(1), was considered in Pramaihx Nath Sandal 
V. Vwarka Nath Bey (3). There, as in 
the present case, a promissory-note had 
been given for money lent but the note 
was insufSciently stamped, and was, there¬ 
fore, inadmissible in evidence. It was held 
that I he plaintiff bad a cause of action 
independently of the document. Petheram, 
Chief Justice, says (at p. 853 of the report); 
“The case which has been relied upon by 
the defendant is that of Sheikh Akhar v. 
Sheikh Khan (I).” The learned Chief 
Justice then quotes the passage from the 
judgment of Cartb, C. J., which we have 
mentioned above, and proceeds: “These 
words, taken alone, may seem to indicate 
that when a bill or note is taken for a 
debt the action must be brought upon the 
bill or note; and that if for any reason 
the document is excluded the action must 
fail; but a reference to the earlier portion 

of the judgment shows that such was not 

(2; I East 55; 5 R. R.515. 

(3) 23 C. 851. 
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the meaning of the Chief Justice, aod that 
when he spoke of a deposit he did not 
mean a loan, as he then says where money 
is lent and a bill or note friven for the loan 
which is not paid at maturity, the creditor 
may disregard (he note and sue on the 

original consideration.” 

In the case of Krishn'iji Narayan Parkhi 
V. Eajmal M.ani'(cha‘nd Marwari (4), where 
the suit was a suit exactly similar in 
principle to the present case, Jenkins, C. 
J., also quotes the judgment of 
Garth, G. J., in Sheikh Akbar's case (1), and 
says at page 363 of the report; “It is 
apparent from this that the actual Totio 
decidendi was that there was no loan in¬ 
dependently of the note so that it does not 
govern this case if, as 1 think, there was a loan 
independently of the note.” The Chief 
Justice was clearly of opinion that where 
the loan could be proved without having 
recourse to the note, the plaintiff was entitl¬ 
ed to recover. In the same case Candy, J , 
took the same view, and refers at length 
to the authorities. 

In the case of Virhhadrapa bin Adrashapa 
Javli V. Bhimaji Baloji Saroj(f (5), the ques¬ 
tion arose whether or not the drawing of 
two parallel lines over a receipt stamp was 
or was not an effectual cancellation of it. 
It was held that it was not. The Court 
then went on to consider whether the 
plaintiff could be allowed to sue for 
money lent independently of the promissory- 
note, and held that the plaintiff could 
sue. 

The same view was taken by a Bench 
of this Court consisting of Stanley, C. J., and 
Knox, J., in the case of Banirsi Pr.15.1d v. 
Fuzal Ahmad (6). The learned Chief 
Justice and Mr. Justice Giiffin adhered 
to the same view in Sri Nath Das v. Augud 
Singh (7). 

The only case really in point where a 
contrary view was taken was the case of 
Parsotam Nnnin v. TaUy Singh (8). 
In that case, no doubt, Aikman, J., held that 
where the parties contemplated at the time 
of the loan that a note should be taken, the 
plaintiff must stand or fall by a suit based 

(4) 24 B. 300. 


(5) 

( 0 ) 

(7) 


28 B. 432. 

28 A. 298; 3 A. h. J. 25; A. W. N. (!900) 9. 
7 A. Ij. j. 459; 0 Tufl. 120. 

2t5 A. 17S. 


on the note itself. It is quite clear that 
the learned Judge relied upon what he 
supposed was the view of Sir Btiohard 
Garth in Sheikh Akbar's case (1). "We are 
unable to follow this ca.se in view of our 
own opinion, and the authorities we have 
quoted. We consider that where the plain¬ 
tiff, as in the present case, is able to prove 
the loan independently and without the 
assistance of the note, he ought to suc¬ 
ceed. 

We accordingly allow the appeal, vary the 
decree of the lower Appellate Court by re¬ 
storing the decree of the Court of first 
instance with costs in all Courts including in 
this Court fees on the higher scale. 

Appe il alloiced. 


CALCUTTA HIGH COURT. 
Misoellaneoos OlViL Ai’Peal No. 549 of 1910. 

August 24, 1911. 

PresenU —Mr. Justice Mookerji and 
Mr. Justice Carnduff. 

Maharaia RAMESWAR SlNGH-DaOBEB- 

HOiiDEB—A ppellant 
versus 

TTRPIT SINGH—Judgment-Deutor— 

Respondent 

Execution of decree—Application for execution—Bar 
imposed by judijment-deotor-Removal of bar—Sub3«- 
qiient application to he treated as one in continuation of 
previous application —'^Review oj judgment —himi* 
tation Aet{XV 0 /1877^, 8cb./I, Art. \7dcl, C^)—Bengal 
Tenancy (VllI of 1885^, Scb. IJJ, Art. 6, cl. 

When u tlocroe-hoUlor is unublo to proceed with an 
ajipliiMitiou for execution by reason of some bar im¬ 
posed at tlio instance of the judgment-debtor or any 
otlior person, a subsoquont application by th© doore^ 
holder of the same scope and character maybe ti'eaUd 
as ill continuation of the previous application provid¬ 
ed the subsequent application is presented ttfter 
removal of the bur whioli interrupted the previous 
jiroceoding. 

Shaikh Kamaruddin y. Jmvahir Lat, 1 0. L. J. 

27 A. 334; 15 M. L. J. 258; 7 Bom. L, R. 438} 9 0. W* 
X. 001; 2 A. L. J. 397; AmiWya v. Prconat/i, 7 

( as. v88(> and Kcdar Xath v. Prodyot Kumar^ 11 lud. 
Cas. 48; 1 L (’. L. 3. 010, relied upon, 

Tliis prinolplo is applicable to cases of apphoa- 
tions for execution of rentaleeroo. 

Chandra Pradhan v, Gopi Mohan Shaha^ 14 0. Mo 
and liiiikuntha Kath v. Anyhorenath^ 21 C, 887, reliod 

rni, 

A rent*deerpe was passed on May 23rd, 1904, The 
judgment-debtor made an application for amendment 
tlieieof, which was lu aid iM ^xirtt’, and on Febru* 
ary ‘Jhtli, 1905, tlie original docroo was materially 
alieied. The ilLCico-hoKKr applied for oxcouUon of tb® 
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original decree on Augnsfc 26tli, 1905, upon which the 
judgment-debtor objected that the decree could not 
be executed. The application for execution was then 
dismissed and the decree-liolder applied for a review 
of the order for amendment. On Jimo 30th, 1900, the 
review was granted and the original decree was re* 
stored. The present application for execution was 
then made on January 20th, 1909: 

Seld^ that the application was not barred; first, 
because the application of January 20ch, 1909, may be 
treated as one in continuation of the application of 
August 26th, 1905; and secondly, because under clause 

(3) of Article 6 of Schedule IH of the Bengal Tenancy 
Act, time ought to run from June 30th, 1905, when the 
decree-holder's application for review was granted. 

Appeal from the order of the District Judge 
of Darbhanga, dated August 4th, 1910, re¬ 
versing that of the first Munsif of Modhabani, 
dated October Ist, 1909. 


Babus Ram Oharan Mitra^ Senior Govera* 
ment Pleader, and Jogendra Nath Mukerjee, for 
the Appellant. 

Babus Baldeo Narain Singh, for the Res- 

pondent. 

JUDGMENT.—This appeal is directed 
against an order by which the Court of appeal 
below, in reversal of the order of the original 
our , as refused an application for execution 

bs-rred by limitation under 
Article 6 of Schedule III of theBengal Tenancy 

fy..; sam less 

IQfU “^‘5® 0“ 23rd May 

TYiori' ®Pplieation for execution was 

mio October 1904, ar d was dis. 

missed for default on the 9th Marchl905, 

October 1904 applied for amendment of tho 
ueoree. ibis application was heard ex parte and 

allowedon the 25thFebruary 1905, The result 

was t at the decree as originally drawn up was 

materially altered. On the 26th August 1905, 

h ^ not aware, that tho decree 

I varied iu this manner without notice 

o im, made the second application for exe¬ 
cution of the origiiral decree. The judgment- 
e or forthwith objected that the decree where- 

^ was sought had ceased to exist, 

and that the only decree of which the decree- 
older could possibly take out execution at 
^age was the decree as amended on the 
J5th February 1905. The result was that the 
decree-holder found it impossible to carry on 
the execution proceeding and the application 
was dismissed. The decree-holder, thus ap¬ 
prised of the fact that the decree had been 
amended, applied on the 29th January 1906 
a review of the order for amendment. 
On the 30th Jane 1906 the review was grant¬ 


ed and the original decree was restored. The 
present application for execution was made 
on the 20fch January l909. Exception was 
taken by the judgmentdebtor on the ground 

that as more than three years had elapsed 
from the 23rd May, 1904, it was not corape- 
tent to the decree-holder to execute the dec¬ 
ree. The Courts below have taken divergent 
views upon this question and the District 
Judge has given effect to the objection of the 
judgment-debtor. 

On behalf of the decree-holder, it has been 
argued by the learned Government Pleader 
that the application is not barred from two 
distinct points of view; namely, first that the 
application made on the 20th January 1909 
may be treated in substance as an application 
in continuation of the application of the 26th 
August 1905, the proceedings on which were 
suspended by the objection of the judgment- 
debtor that the decree of which execution was 
sought had been varied and was no longer 
capable of execution ; secondly, that under 
clause (3) of Article 6 of Schedule III of the 
Bengal Tenancy Act time ought to run from 
the 30th June 1906 when his application for 
review was granted. 

Ill support of the first contention our at¬ 
tention has been drawn to the decision of the 
Judicial Committee in the case of Shaikh 
Kamaruddin v. Jawahir Lai fl) where the 
principle is recognised that when a decree- 
holder has found himself unable to proceed 
with an application for execution by reason 
of some bar imposed at Ihe instance of the 
judgment-debtor or any other person a sub¬ 
sequent application by the decree-holder of 
the same scope and character may be treated 
as one in continuation of the previous appli- 
cation if such subsequent application has been 
presented after the bar which interrupted the 
previous proceeding has been removed 
[Amulya v. Freonath (2) and Kedarnath v! 
Frodyot Kumar (3)]. It cannot be disputed 
that this principle is applicable to cases of 
applications for execution of decrees under 
the rent law. [Ohar^ra Pradhan v. Qopi Mohun 

(4) and Baihanta Nath v. Aughore Noth 

(5) ]. No doubt, inspite of the application of 
this doctrine a question may arise, as in the 


(1) 1 C. L. J; 381; 27 A. 334; 15 AI. L. J. 258- 9 

W. N. 601; 2 A. L. J. 397; 7 Bom. L. R. 433 * 

(2) 7 Incl. Cas. S86. 

(3) 11 lud. Cas. 48; 14 C. L. J. 610. 

(4) 14 0. 385. 

(5) 21 0. 387. 
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cases of Rnghunandun Pershad v. Bhugoo Lall 
(6) and Sarup Oanjan Singh v. Robert Watson 
^ Co., (7), whether there was, as a raattei of 
fact, such a bar as made ib impassible for the 
decree-holder to proceed with earlier applica¬ 
tion. In the cisobefoie us, hof^ever, upjn 
the facts stated, there is no room for contro¬ 
versy that proceedings on the application of 
the 26th August 1905 were arrested by 
reason of the objection of the judgment- 
debtor that the decree of which execution 
was sought had been materially varied. 
This made it obligatory upon the decree- 
holder, if he desired to proceed on the basis 
of his application, to have the bar removed. 
He speedily took steps to have the order 
reviewed which had been made in his 
absence. His application was successful and 
the previous order was re-called on the 30bh 
June 1906. Consequently, the present appli¬ 
cation may well be treated as one made in 
oontinuatioD of the application of the 26th 
Augnst 1905, In cases of this description, 
we must look to the substance rather than to 
the form of the proceedings, and no weight 
can be attached to the circumstance that the 
present application does not on the face of 
it purport to be one in continuation of tho 
previous application. From this point of 
view, the order of the Court below cannot be 
supported. 

In support of the second contention refer¬ 
ence has been made to the case of Kali Pro- 
sanna Bose v. L'll Mohan Quha (8), where it 
was ruled that a narrow construction .should 
not be placed upon the expression 'Review of 
judgment” in clause (d) of Article 179 of 
the second Schedule of the Indian Limitation 
Act of 1877. In fact, the learned Judges 
held that an amendment of a decree in a 
material particular might well be treated as 
a review of the decree which expression is 
treated in the Code of Civil Procedure as in¬ 
terchangeable with the expression ‘‘review of 
jndgment.” If this principle is adopted, there 
is no room for controversy that time ought to 
run from the 30th June 1906. Tho appli. 
cation made by the judgment-debtor on the 
3rd October 1904 might well be treated as 
an application for review of the decree and 
the order of the 25th February 1905 by 

which the amendment was allowed might be 

(6) 17 C, 268. 

(7) 6C. W. N. 735. 

C8) 2 C. W. N, 219; 25 0. 258. 


treated as equivalent to grant of an appli* 
cation for a review of the original decree. 
Subsequently, there was a'genuioe application 
for review of judgment by the decree-holder 
on the 26bh January 1903. The application 
was granted on the 30t.h June 190o, Con¬ 
sequently, without unduly stretching tho 
language used in clause (3) of Article 6 of 
Schedule HI of the Bengal Tenancy Act, it • 
may be said that there has been a review of 
judgment and that time consequently runs 
from the date of the decision passed on the 
review. We are not unmindful that the 
decision in Ktdi Prosanna Basu v. Lai Mohan 
Quhi (8) has sometimes been questioned 
l^Ahs mullah v. Dukhhini Din (9) and RakhaU 
das Mainrndar v. Jogenira Narayan Manimdar 
(I0)j. But, notwithstanding the doubt some¬ 
times expressed as to the correctness of that 
decision, it is clear that in the case before 
us there was real application for a review of 
jadgmeut, and that clause 3 of Article 6 of 
Schedule 111 does not limit the case to an 
application for review of judgment by a judg¬ 
ment debtor any more than decree-holder; 
where, therefore, as here, there has been 
a review of judgment, the case may well be 
treated as governed by that Article. Prom 
the second point of view also, it is thus 
clear that the order oanuot be supported. 

The result is that this appeal is allowed, 
the order of the District Judge discharged 
and that of the Court of first instance restored. 
This order will carry costs both in this Court 
and in the Court of Appeal below. We 
assess the hearing fee in this Court at two 
gold mohnrs^ 

Appeal alloived, 

(9) 27 A. 575. 

(1(1) 8 Iml. Gas. 891, 10 G. L. J. 467. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 235 of 1910. 

November 27, 19)1. 

Present: —Mr. Richards, K. 0., Chief Justice, 

and Mr. Justice Banerji. 

BADRI DAS AND ANOTHER— PlAINTIFFJ 

—Appellants 
versus 

RAAI RIK.H AND OTHERS—Defendants — 

U E^Pv^NDEKTS. 

Mortgage-deed — Recital as to Urt antecedent dtftl IS 
the deedy weight of — Kvidcncc. 
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Generally speaking, the recital of an antecedent 
debt in a mortgage-deed is not of much weight by 
itself. ° ^ 

First appeal from the decision of the Ad¬ 
ditional District Judge of Meerut, dated the 
21st of April, 1910. 

Mr. Ahmed Katesm. (with him Mr. Ghulam 
Mujtaha), for the Appellant. 

Mr. Hnrendra Krishna^ for the Respond¬ 
ent. 

JUDGMENT.—This appeal arises out of a 
suit on foot of a mortgage* bond dated the 1st 
June 1897 said to have been executed by Mir 
bingh and Ram Rikh. Mir Singh and Ram 
Rikh were brothers, members of a joint Hindu 
family, and both of them had issue. The sons 
were made parties to the suit on the express 
ground that the property was ancestral pro- 
perty and that the debt was binding upon the 
amily. The mortgage-bond was not forth¬ 
coming. This fact was stated in the plaint 
and a copy of the bond was produced but not 
e original. Written statements were put in 
y Ram Rikh, Mir Singh and Jaimal, son of 

L j * defence being that the 

bond had been paid off, and that the allega- 
tion of Its loss was false. While the suit was 

aU Singh died, and his son, who was 

ea y on he record as a member of the joint 

nr.™' on the record as the re- 

preaentative of his father Mir Singh. A writ- 

A.^u ^ ^®^alf was filed on the 

IiqIi u 1910, the written statement on 

o| f Singh having been filed on the 

® 1909, and that on behalf of 

Kam Rikh on the lOfch of December 1909. 

wou d appear that the issues were framed 
^ b'^ldence commenced on the same day 
as at on which the written statement was 
e on behalf of Jai Mai, the son of Mir 
toingb, namely, on the 4th of March 1910. It 
IS quite clear from the perusal of the judg¬ 
ment of the learned Judge that the main 
question considered and discussed before him 
was that of the loss of the bond and the 
issue as to pay ment. The learned Judge says: 

believe that the bond was lost at 
all. The defence evidence as to payment is 
certainly such that it would be impossible to 
accept it in ordinary circumstances, but, as 
matters stand there may be something in it; 
what, I find is that, although complete satis¬ 
faction is not credible, some substantial por¬ 
tion of the loan had probably been satisfied 
ftnd hence the suppression of the original 
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bond.” Since this decision was given it has 
been made abundantly clear that the bond 
was not in fact suppressed. A bond has since 
been found and produced in this Court with 
an affidavit satisfactorily explaining its loss 
and recovery. The document which is pro¬ 
duced bears the date of the alleged bond. It 
bears a certificate of the Registrar, and there 
is nothing suspicious about it. We say no¬ 
thing more as to its genuineness, because the 
document must at least be formally proved as 
against the minor defendants who deny all 
knowledge of it. The finding of the bond 
disposes altogether of the finding of the 
learned Judge that the bond was satisfied. 
It bears no endorsement of any payment 
having been made. There was, however, be¬ 
fore the Court another issue, namely, the 
fourth issue, which was in the following 
terms:—Was the loan incurred for legal 
necessity, and, if not, had the defendant 
executant power to transfer any portion 
of the hypothecated property? The learned 
Judge found this issue against the plaintiffs. 
He says plaintiffs snould, in my opinion, 
have put in their books and proved the* 
existence of a bona fide debt.” In our opinion 
the attention of the parties was hardly drawn 
to this question. We have already pointed 
out that the written statement of the minor 
Jai Mai was only put iu the very day the 
evidence commenced. There was nothing in 
the written statement of Ram Rikh or Mir 
Singh to put in issue the questiou whether 
the bond had been made for an antecedent 
debt. The minors were already parties, but 
they had filed no separate written statement, 
and there was no denial that the bond was in 
fact for an antecedent debt. We think that, 
speaking generally, a recital in the bond of an 
antecedent debt is not of much weight by it¬ 
self. But we think that in the present case it 
was evidence not only against Mir Singh and 
Ram Rikh but also against other members 
of the same joint family the manager of 
which was Mir Singh. Assuming that this 
was evidence for the plaintiffs, there was 
no evidence of any kind to contradict it. 
The bond contained a recital that Rs. 390 
was due on foot of account-books. This 
recital was verified by Mir Singh and Ram 
Rikh who admitted before the Registrar 
the receipt of Rs. 390 “in accordance with the 
statement in the bond.” Ram Rikh was 
examined and he said that Mir Singh used 
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fco manage all the business, and he never 
attempted to deny that there was an 
antecedent debt. Not a word was aHk5d the 
plaintiffs as to the non-prodnctun of their 
acconnt-books. We think that the case 
could not be decided on the evidence as it 
stands, against the plaintiffs, on the ques¬ 
tion of the existence or non existence of 
an antecedent debt; under the circumstances 
we think that the proper course to adopt 
13 to send the case back for re-trial under 
the altered circumstances which we have 
set forth above. Unless the bond is no v 
admitted by the minor defendants it must 
be proved. The Court will then consider 
the question as to whether or not the 
bond has been discharged in whole or in 
part, It will also consider whether or 
not there was an antecedent debt, and if 
80 , how much? If the bond was given in 
part only for an antecedent debt, the Court 
will further consider whether there was 
any legal necessity for the balance of the 
money. We accordingly allow the appeal, 
set aside the decree of the lower Court 
and remand the case with directions to 
that Court to proceed to hear and determine 
the case according to law, bearing in mind 
the observations which we have made 
above. The bond which has been produced 
before us will be sent to the Court below. 
Costs here and heretofore will abide the 
event. Costs in this Court will include fees 
on the higher scale. 

Axi%^eal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2000 op 1S09. 

August 7, 1911. 

Fresenti —Mr. Justice Mcokerjee and 
Mr, Jnstice Cainduff. 

JOG NARAIN SINGH and others— 
Dependants—Appellants 

versus 

BADRI DAS AND OTHERS—Plaintiffs — 

Respondents. 

Chnl Procedure Code (Act XIV of 1882), s. 310 A ~ 
M<yrfgage-decree — Tenure—Subsequent rent^dccree —Tr- 
nure sold in execution—Mortgage decree-holder fxnjing 
money under section 310—Suit for money against 
mortgagor^Bcngal Tenancy Act (VIll c/ 1885), sec¬ 
tion 161 — Incumbrance—Contract Act (IX oj 1872), 
sections 69, 70. ’ 
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The plaintiff obtained a mortgage-decree against 
the defendant on January 29th, 1901. The superior 
landlord of the mortgaged tenure obtained a decree 
against the registered tenant on December 7th, 1901. 
The landlord in execution of his rent-decree sold the 
tcrure and the plaintiff thereupon deposited money 
nndor section 310A of the Code of 1882 and the sale 
was sot ande. The pl iintiff then sued the defendant 
for the money he had deposited: 

Held, that, if the plaintiff had not obtained the 
mortgage-decree, ho would liavo been entitled to 
liavo the sale set aside. 

Paresh Nath v. Nnho Gopal, 29 C. 1, relied upon. 

The fact that ho had obtained a decree does not 
in any way alter his position. 

.V mortgage created by a tenant, is a lien on his 
tenure and is consequently an incumbrance within the 
moaning of section 161 of the Bengal Tenancy Act. 

If the mortgagee obtains a decree, his lien on the 
tenure does not cease, and his interest even after the 
decree continues to be an incumbranco. 

Bibijan Bihi v. Sachi Bewa, 31 C. 863, Surjiram 
Marwari v. Barhnmdeo, 2 0. L. J. 202, Bhowani Koer 

V. Mathura Prasod, 7 C. h. J. 1 and Drake v, Mitchell, 

3 East 251, 7 R. R. 4t9, relied upon. 

Maharanee Dasya v. IJarcnd,ra Lai Roy, 1 0. W. N. 
458 and Manindra Chunder y. Jawahir KHmari,d 0, 

W. N. 670, distinguished. 

A payment made under section 310.A of the Code 
of 1832 is a valid payment for the purpose of sec¬ 
tion 70 of the Indian Contract Act. 

Mahendra Ghoshal v. Bhuban Mardana, 6 Ind, Cas. 

810, 38 C. 1, 12 C. h. J. 506, 14 C. W. N. 945, relied 

upon. 

Hari Das y. Panchkowri, 9 Ind. Cas. 615, refer¬ 
red to. 

Yognmhnl Boyce v. Naina Pillai, 33 M. 15, 3 Ind. CaS. 
no, 6 M. li. T. 162, 19 M. L. J. 489, not approved. 

Therefore, the payment in the present case by the 
plaintiff was made lawfully and the case is completely 
covered by section 70 of the Contract Act. 

Appeal from the decree of the Distriob 
Judge of Gaya, dated Jane let, 1909, affirm¬ 
ing that of the Muosif of that place, dated 
January 19th, 1909. 

Babus Jogesh Chandra Dey, for the Appel* 
lanis. 

Babu SiiV’^nira Krishna DuU, for the Rea- 
pondenlH. 

JUDGMENT.—This is an appeal on be¬ 
half of the defendants in an action com¬ 
menced by the plaintiffs for recovery of a 
sum of money alleged to have been paid by 
them under section .'IlOA of the Oode of Oivil 
Procedure of 185?, to set aside a sale in exe¬ 
cution of a decree for arrears of rent. It 
appears that the plaintiffs were mortgagees 
of the properties in respect of which the 
landlord obtained a decree for arrears of rent* 
T1 e plainfiffs sued to enforce their securities 
ai;d obtained decree on the 29th January 
1901 and the 8th February 1904. Mean- 
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while the mortgagors, now appellants before 
Ds, defaulted to pay rent to the superior 
landlord who obtained a decree against tbe 
Mgistered tenant on the 7th December 1901. 

^3 16th July 1903 and the 11th April 
1904, two sums were paid by some of the 
juogment-debtora towards partial satisfaction 
of the rent-decree but as the debt was not 
satisfied in its entirety the landlord decree- 
holder proceeded to sell the tenure on the 
2lBt December 1904. Tbe plaintiffs there¬ 
upon deposited on the 20th January 1905 a 
sum suflSoient under section 310 A of the 
Code of 1882, for the reversal of the sale, 
the sale was accordingly set aside on the 

lora 1905. On the 20th January 

t»08, they commenced tbe present action for 
recovery of the money they had deposited 
toother with interest and costs. 

he Courts below have concurrently de¬ 
cree the suit. In the present appeal, that 
ecree as been assailed on the ground that 
the payment was voluntary and the plaintiffs 
are not entitled to ask for restitution from 

BnK.li * flhdanis. In our opinion, there is no 

Vakirf 11 !° contention. The learned 
ftflTnnnK°*' ®'PP.®l*hnts has argued that, in- 

on th had obtained decrees 

not li!hr ri. . ««““tities, they were 

the aal ^ ° 15eir interest affected 1 
that I ° ®*ccution of the rent-decree, i 

nrnfoet" *'5ey had no interest 

vfel f iJ 1’®®“ disputed and, 

view of the decision of a Pull Bench of tl 

nnt A if caunot be d 

Phted, that if the plaintiffs had not obtain 

ecree on the basis of their mortgage, thi 

would have been entitled to have the sa 

set aside under section 310A The quostio 

theretore, arises whether the fact that thi 

had obtained decrees, in any way alteti 
their position. 


Section 159 of the Bengal Tenancy Act 
provides that where a tenure or holding is 
so d in execution of a decree for arrears due 
in respect thereof the purchaser shall take 
subject to the interests defined in Chapter 
ilv, as protected interest" but with power 
to annul the interests defined in that Chapter 
as encumbrances.” Section 161 then lays 
down that the term “encumbrance” used 
^ (1) 09 0 ’']°°® lenaney means any lien. 


sab.fcenancy, easerueat or other riffhfc or in- 
teresfc creafied by the tenant on his tenure 
or holding or m limitation of his own interest 
therein, and not being a protected interest 

as deSnad in section lo'O. It cannot ba dis- 

puted that a mortgage created by a tenant is 
a hen on his tenure or holding and is, conse¬ 
quently, an encumbrance within the meaning 
of section 161. It has been suggested, how- 
ever, that as soon as mortgagee obtains a 
decree, he cease.s to have any lien on the 
tennre or holding, in other words, that his 
interest is no longer an eocumbranca on tbe 
tenure within the meaning of section 161, 
Ihis contention is obviou-sly unfounded It 

in the case 

ot Bibitan Bihi v. Sachi Bsiva (2) that the 
security is not extingaished till the sale has 
taken place in execution of the mortgage- 
decree and the proceeds have been distribut¬ 
ed in sati.sfaction of the sum due to the mort¬ 
gagee. This principle was applied in the 
case of Surjiram Marwari v. Barhamd^o (3) 
and Bh twanr Koer y. Mnthura Prasid (4) and 
is in fact supported by the decision of Lord 
Ellenborough in Drake v. Mitchell (b), thQ.t 

a judgment recovered in any form of action 
is still but a security for the original cause 
of action until it be made productive in satisfac* 
tion to the party. If we were to give effect 
to the contention of the appellant, the result 
would be that as soon as a mortgagee ob¬ 
tains a decree on his security, his position 
becomes worse than what it was when he 
was a mortgagee, pure and simple. It has 
not been disputed, as we have already ob¬ 
served, that as mortgagee he would have 
encumbrance liable to be annulled by the 
purchaser at the sale for arrears of rent. 

It cannot also be disputed that if he pur¬ 
chased the property in execution of his own 
decree, his interest would be equally liable 
to be annulled by the purchaser at the sale 
in execution of the decree for arrears of 
rent, although such decree was obtained against 
the registered tenant. But, it is suggested, 
that his intermediate position is different; 
that is, after the decree has been obtained, 
he would have no lien at all on the proper¬ 
ty. We are not able, for the reasons stated, 

(3) 31 0. 863. 

(3) 2 C. L. J. 202. 

(1) 7 C. L. J. 1. 

(5) 3 East 251; 7 H. Tl. 4-19. 
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to give effect to this contention as well- 
founded on principle. 

But it has been contended that the view 
which may thus be defended on principle is 

opposed to the deoision of this Coarb in 
Mohoranee D^^sya v. Hnrindrn Lai Hoy Ko) 
and ManimJra Chunaer ^undy v, Jawaher 
Kumari Bihi (7). These cases, however, are 
clearly distinguishable. There the purchaser 
at the sale in execution of the mortgage-decree 
acquired the property subject to pre-existing 
rent charges. When, therefore, after his pur¬ 
chase as full owner he paid the rent charge, he 
could not claim to recover that sum from the 
jndgraent-debtor whose interest he had pur¬ 
chased. This conclusion is based on the 
principle that the purchaser at the sale in 
execution of the decree of the mortgagee 
acquired the property subject to the rent 
charge, and consequently when he discharged 
that rent charge, he simply fulfilled his own 
obligation. The in Akhoy Kitmar v. 

Bejoy Ghand (8) cannot be taken to involve 
a final decision upon the point. Our attention 
has also been invited to the decisions in Bepin 
Behary Sarnokar v. Kali Ditss Ohaitet'iee (9) 
and BaikuntaNath Dev r. Udoy Ghand Maiti 

(10). These were cases in which the person 
who made the payment to have the sale set 
aside was a person whose interest had not 
been affected by the sale which he sought to 
get reversed. In the first of these cases, the 
decree for rent had been obtained with res¬ 
pect to non-agricultural land and the pur¬ 
chaser of a sale in execution of such a decree 
does not acquire the property free from en¬ 
cumbrances, In the second case, the sale 
sought to be set aside was a sale under the 
Public Demands Recovery Act which paRses 
to the purchaser merely the right, title and 
interest of the judgment-debtor. On the 
other band, there are cases in the reports 
which undoubtedly militate against the con¬ 
tention of the appellant, and amongst these 
may be mentioned Smith v. Dinonath (11); 
Jugdeo Narain Singh v. Baja Singh (12); Abdtd 
Wahid Khan v. Shaluka Bihi (13); Bindu 

(6) 1 0. W. N. 458. 

(7) 9 W. N. 070. 

(8) 29 C. 813 at p. 818. 

(9) 0 C. W. N. 330. 

(10) 2 C. L. J. 311. 

(11) 12 C. 213. 

(12) 15 C. 656. 

(13' 21 G. -lUOi 21 1. A 20. 


Bashini Dassi v. Rarendra Lai Roy (14) and 
Vpendra Chandra Mitter v. Tara Prosarina 

Muherjee (15). , 

The learned Vakil for the appellant has 

finally contended that the present case is 

clearly beyond the operation of the provisions 

of sections 69 and 70 of the Indian Contract 

Act, In so far as section 69 is concerned, it 
may be conceded that it has no application, 
because it provides that a person who is 
interested in the payment of money which 
another is bound by law to pay, and who, 
therefore, pays it, is entitled to be re imbura- 
ed by the other. It may be assumed that the 
present defendants as judgment debtors under 
the rent-decree were not bound by law to 
make a payment under section 310A to have 
the sale of the property set aside. But, when 
we examine section 70, its terms appear to be 
comprehensive enough to cover ^^the case. 
That Rection provides as follows-— Where a 
person lawfully does any thing for another 
person or delivers any thing to him, not in¬ 
tending to do so gratuitously, and such other 
person enjoys the benefit thereof, the latter 
is bound to make compensation to the former 
in respect thereof, or to restore the thing so 
done or delivered,” It cannot be disputed 
that the payment in the present case was 
made lawfully. The money which was de¬ 
posited by the plaintiffs was such as they 
were entitled to deposit under section SlOAof 
the Code of 1SS2. The deposit was made in 
the presence of the present defendants who, 
as judgraent-debtors. were parties to the 
execution proceedings in the course of which 
the sale had taken place. The payment was 

further accepted by the Court, Under these 
cii cumstances it cannot be suggested 
the payment was not made lawfully. Bat 
it has been suggested that the defendants aM 
not the persons who have enjoyed the^ benefit 
thereof. In support of this proposition re¬ 
liance has been placed upon the decision of 
the Madras High Court in Yogamhal Boyse v. 

Naina Fillai (16). In that case, it appears to 

have been laid down that section 70 has no 
application where the payment is made undw 

such circumstances as to make it impoMiblo 

for the person who is benefited thereby to 

refuse to accept the benefit conferred upon 

(14) 25 G. 2 C. lY. N. 160. 

(15) 30 C. 791. ^ 

(IG) 33 M. ir>j 3 liul. Gas. 110; 6 U. b. T. lOSj W 

M. L. J. 4S9. 
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him. The learned Judges pointed out that inter se- th( 
the section appears to have been modelled on m no way i 
the principle recognised in the oases of tioa 
Lamplmgh v. Brathwait (17) and that, inter- The rest 
preted in the liglit of that decision, the below is al 

onght to be construed to mean with costs t 
accepts and enjoys.” We are not prepared 

to adopt this narrow construction of the sec¬ 
tion. The effect of it would be to exclude 
the operation of the section in all cases 
where statutory payments are made for the 
protection of a property by a person who, but a r T 

he seriously pre- Execot/o^' 
jndiced. We may further point out that the 

interpretation which has been suggested is , o 

opposed to the decision of this Court in the 

^ fiwrfra Ghoshal v. Bhuhan Mardana KTJAR, RA 
(IS), where a payment made under sec- 

tra was treated 

eZhas Contract let. Refer- 

Boml. nSI pS® ae)^”" tinl a"d “1 ^ 

Mr, Jnatice Coxe hnt- was cifeed before H 15 U Court ma 
ment Rft ' l* we read his jadgr- the case calls: 

Sre^ ““‘express his approval of the • xecution 

Other hand 

perfectly inffln; judgment upon the 23rd Decern 

tb.e „ ,h. Mr. H.4. 
matter of fact inPayment had, as a Mr. Qovin 

not claim irL 1 • JUDGME 

fore of nrv* • We are, there- taken to the 

oompletelv case is objection is 

It has fi section 70. The applies 

decree u suggested that the Judge of Gtl 

liability of Lch^^If the separate the part of 

In ouronin,*^^ ®®^eral defendants, that the sale 

contention substance in this been held bj 

tion fhft “^® oot a suit for contribu The Court c 
in Matichand^^ of which was fully explained in our opinio 
plaintiffs wflra ' Sahai (20). The which it belie 

the burdpn n to bear any portion of rule 90. It i 

to nav rPTif ® ®I defendants sale and the 

bound to ^belaw they were the sale was 1 

Dlaintiffa ^ ^ 1 ® superior landlord. The no decree and 

all the ^ joint decree against ed in the case 

yUhe defendauts. When they realise their Court for exe< 

w'M.”' -■ '• --s..»<=.u 0 . trro-j; 

Q case. This ol 

120) S, A. No. ^1878 of *1900 au* 1 

V tnifl.AnnAAl 
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intsf se; the plaintiffs are obyiously interested 

in no way iu the determination of that ques¬ 
tion. 

The result is. that the decree of the Court 
below is aaermed, and this appaal dismissed 
with costs to the plaintiffs-respondents. 

Appeil dismissed. 


ALL4H4BAD HICH COUaT. 

Execotion Second Appeal No. 296 of 1911, 

November 23. 1911. 

Present: —Sir George Knox, Kt., Judge, aod 

Mr. Juslioe Griffin. 

KUAR HADHKA RAMAN PARSHAD and 

OTHERS—Decree-holders—A ppELLANfs 

versus 

Musamnial GDLZARl KDAR—Jodguext- 

DEBTOR—Respondent. 

Civil Procedure Code (Act T oy 1903J, s. 101 (2), 

0. XLlI[y r. 1 (j)^ 0. XXIf rr. 90, 92 —Order setting 
aside sale—Second appeal. 

No second £.ppeal lies from an appellate order set¬ 
ting aside a sale under Order XXI, rule 90. But the 
High Court may entertain an appeal as a revision, if 
the case calls for further consideration. 

t xecution second appeal from the decision 
of the District Judge of Ghaxipur, dated 
23rd December 1910. 

Mr. Muhammad Ishaq^ for the Appellants. 

Mr, Qovind Praskad^ for the Respoudent. 

JUDGMENT,— A preliminary objection is 
taken to the hearing of this appeal; and the 
objection is to the effect that no appeal lies. 
The application before the Subordinate 
Judge of Ghazipur was an application on 
the part of the judgnsent-debtor praying 
that the sale of certain property which had 
been held by the Court might be set aside. 
The Court considered the application and, 
in our opinion, dealt with it under powers 
which it believed it had under Order XXf 
rule 90. It passed an order setting aside the 
sale and the ground on which it set aside 
the sale was that the Court had before it 
no decree and no certificate such as is requir¬ 
ed in the case of decrees sent from a foreign 
Court for execution to another Court. Order 
XLIII, rule 1 (0 grants an appeal from 
orders setting aside a sale. Section 104 
of the Code exacts that no appeal shall lie 
from any order passed in appeal in such a 
case. This objection is fataL We dismiss 
this appeal with costs. 


I . 


.'t' 
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But, ioasmaoh as the cage is one which 

calls for farther consideration, we proceed 

to take it up in revision and we direct 

that notice be sent to the opposite side. 

Appeal dismisseJ, 


CALCUTTA HIGH COURT. 

Reodlar Civil Appeal No. 554 op 1903. 

July 26, 1911. 

Present-.—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MATHURA PROSAD —Defemdant— 

Appellant 


versus 

RUKMINI KOER—Plaint.KF—R esPONDSiNT. 

Mainienancc grant-^Grant to two ladies and half the 
anioajit to son of one after death of both India Con- 
Ftntclion — Survivorship—SuccessionCcrtiJicate Act ( V li 
oflHH9J,s. 4 —Grant silent as to interest-^Interest 

whether may he decreed. 

K executed an ehrarnamah, in favour of 5Wo ladies 
li. and P. providing that they were to receive Rs. 650 
as maintenance, and that after tlio death of both, one- 
half of the amount was to bo continued as main- 
teiiance to the son of P. should sho have a son: 

Heldy upon a construction of tho document, that 
the grant was to tho two ladies as if they consti¬ 
tuted one erantee with right of survivorship inter sc 

that so long as the two ladies lived they would be 
jointly entitled to Rs. 650 and upon the death of 
either, the other as survivor would be entitled to tho 
whole sum of Rs. 650, and that upon the death of 
both, the allowance would be reduced, namely, Rs. 625 
would be continued in favour of the sou of P., if 


any 


Ueid, further, that on tho death of 1\ tlic sum 
which had accrued duo to her would bo treated as 
property in respect whereof tho survivor would bo 
entitled to succeed by survivorship and not by inheri¬ 
tance, and that, therefore, no succession cortiQcato 
was necessary to bo taken out by tho survivor in 
order to entitle her to a decree. 


JUDGMENT.—This appeal is directed 
against the decree in a suit by a Hinda lady 
to enforce her right of maintenance under 
an ekrarnamah executed in her favour by her 
brother-in-law on the 27th May 1865. It 
appears that one Sobhan Lial left three sons, 
Kishen Bullabh,Gopi Bullabh and Joi Bullabh, . 
Joi Bullah left a widow Rukmini Koer 

and a daughter Prasan Bibi. Gopi Ballabh 

died childless. Kishen Ballabh left a son 
Brij Bhukan. After the death of Joi Bullabh 
disputes broke out between his widow and 
his brother Kishan Bullabh, and on the 27th 
May 1865, Kishen Ballabh executed an e&rar- 
namah, on the strength of which Rnkmini 
Koer now seeks to enforce her right of main¬ 
tenance. Kishen Bullabh died many years 
ago and the suit has been brought against the 
grandsons of Brij Bhukhan by his daughter 
Maharani Bibi. The Court below has held 
that the plaintiff is entitled to receive main¬ 
tenance at the rate of Rs. 650 per year for 
the whole period in suit, that is, from the ba¬ 
ginning of Joit 1308 to the end of Ohot^ 1314. 
That decree has been assailed on behalf of 
the defendant in the present appeal on four 
grounds, namely, llrst that upon a true oon- 
straction of the ekrarnamah^ it ought to have 
been held that upon the death of Parson Bibi 
the right to receive maintenance completely 
lapsed, secondly that in any event, the plaint-, 
iff is not entitled to claim maintenance at a 
rate higher than half the sum named in the 
ekrnrnaynah\ thirdly^ that the plaintiff is not 
entitled to obtain a decree for the mainte¬ 
nance which accrued due before the death of 
Parsan Bibi, that is, maintennnea for the 
period between the •It.h May 1901 and ths 
24th E'ebruary 1902; and, that as the 

A/I finh rtPrtVirfB foP tills DSytflS® 






Bcejraj v. Bhyropersaud, 23 0. 912, referred to. 

Heldy also, that, although tho ekrarnamah does not 
provide for payment of interest upon default, it is 
open to the Court to award interest in tho shapo 
of damages for unlawful detention of money. 

Chajmal Das V. Brij Bhukan, 22 1. A. 199; 17 A. 
511, Qudri Koer v. Bhubaneswari, i9 C. 19; Moti v. 
Ramohaji, 24 C. 699; 1 C. Vi. N. 437, Jogeshtir v. 
Ohajuisham, 5 0. W. N. 356 and Mansab Ali v. Gulab 
Ohand, 10 A, 85, relied upon. 

Appeal from the decree of the Sub-Judge 
of Darbhanga, dated June 22ad, 1909, 

Babus Mohendra Nath Boy and Joy Qopil 
Qhosha, for the Appellant, 

Babus Umkali Mukherjee, Jogesh 0hi7%dra 
Dey and Ohandra Sekhor fianertee, for the 
Reopoudeut. 


of the inteiest on arrears of maintenanWi 

no interest ought to have been allowed in the ^ 

> - 

decree. , \ 

In support of tho tirsfc contention the ] 

learned Vakil for the appellant has invited j 

our attention to the terras of the e^crarnum-iA ] 

The clause which is material for the purpose 

of the disposal of the present question is W 

these tor ins; **riie said Alusimmot** [that iS 

Rukmini Koer) “made a proposal to me 

(that is the grantor Kissen Bullabh) tha^ ft 

sum of Rs. 650 be settled on her as her maiQ- 

tenanoe allowanos during her life*tims ftO 

that of her daughter Piasau Bibi, that ih 

oaso any male child bo bora of tho wonio o ^ 
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Musammat Parsan, the said son shall after 
the death of the said Musnmmats get half of 

wt *• e., Rs. 325 a year. 

Whereas it is incumbent on me to grant 

maintenance allowance to the said Musammots 
and to have regard for the son of Musammat 
1 arson Bibi, and whereas 1 should in con- 
Bideration of the claim, as a relation of the 
said Musammat on me, to make concession and 
shcnld have kind and compassionate regard 
for them, I, the declarant, accepted the pro¬ 
posal mentioned above and I do declare that 
f will without objection pay the said annual 
allowance to the said Musammais during their 
iile-time as per instalments given below, and 
tnat m the event of Musammat Parsan Bibi 
giving birth to a male issue I will pay to 

lilu death of the said AfMtf.'iTOTnais 

If the allowance, i. c., Rs. 325.” 

the appellant has in- 
inir o construe this clause as indicat* 

ladipn o aI AL favour of the two 

Zf ii^tention of the grantor 

the maiTif death of either of them, 

incur completely lapse. 

contentioTi foundation for this 

lion of thfl ascertain the true inten- 

ge use5 b?b“ by the langu- 

he oTse befn ™' ‘be grantor iu 

S^r t/r ““‘^““btedly, was to pro- 

He oonld ® of both the ladies, 

death of nn iU ^utended that upon the 

cut anv mo ^ be left with- 

not beJn “aintenanoe. It has 

of eithpr suggested that the death 

of theotW support 

the cLf?nr also be added that if 

vail thp uf the appellant were to pie- 

Sth nf n "iA. fbat upon the 

would hfi maintenance 

till the d or remain in suspense 

be reviv ^ f when it would 

Bibi to fh ^ avour of the son of Parsan 

Tan ^ This would 

impute thp ^I unreasonable intention to 

tCL r» ^ contention, 

In wholly untenable. 

learned VpVI f contention the 

that the objeo °of thl bas argued 

for thfi mo*\ ffrantor was to provide 

that he w both the ladies, aud 

eitheJthf ‘bo doa^b of 

.h«.Td ?• 

vue nair of the original amount. 


No doubt, when a grant is made for main¬ 
tenance in favour of two persons, prima facie 
It may be contended that upon the death of 
either the other would be entifled to only 
a proportionate amount. \_Jogeswar Narain 
V. Bam Chundra (1)], But in the case before 
us there are ample indications of an inten¬ 
tion to the contrary. The granfor provided 
that the two ladies were to receive Rs. 650, 
and that after the death of both, one-half of 
that amount was to be continued as main¬ 
tenance to the son of Parsan Bibi, should she 
have a son born of her womb. According to 
the contention of the learned Vakil for the 
appellant, the indention of the grantor was 
substantially to make a separate grant in 
favour of each for the sum of Rs. 325, But 
no words are used in the document from 
which such an inference may legitimately be 
drawn. Upon a construction of the wholedocu- 
ment, therefore, we are of opinion that the grant 
was to the two ladies as if they constituted 
one grantee with right of survivorship inter 
50. In this view, so long as the tw’o ladies 
lived, they would be jointly entitled toRs, 650, 
and upon the death of either, the other as 
survivor would be entitled to the whole sum 
of Rs. 650, and upon the death of both the 
maintenance allowance would be reduced, 
namely, Rs. 325 would be continued in favour 
of the son of Parsan Bibi, if any. The se¬ 
cond ground taken for the appellant cannot, 
therefore, be supported. 

In so far as the third ground is concerned, 
it may be conceded that it seems at first 
sight plausible. The learned Vakil for the 
appellant has argued that the amount of 
maintenance which accrued due up to the 
time of the death of Parsan Bibi constitutes 
a debt due to her from the representatives of 
the grantor and that, consequently, under 
section 4 of the Succession Certificate Act, it 
is obligatory upon the plaintiff to obtain a 
succession certificate before a decree can be 
made in her favour. We are of opinion that 
this contention is not well-founded. As we 
have already explained, the nature of the 
right to maintenance was such that each of 
the grantees was entitled to take by survivor¬ 
ship to the other and the nature of the right 
would be impressed upon the arrears of 
maintenance, if any ; consequently, the sum 
which bad accrued due before the death of 

(1) 23 0. 670i 23 I. A. 37. 
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Parean Bibi would rightly be treated as pro- 
perty in respect whereof the sarvisror would 

be entitled to succeed by survivorship and 

not by inheritance. We may add that if the 
contention of the appellant were accepted the 
result would be that the amount of the debt 

would have to be specified in the application 

under section 6 of the Succession Certificate 
Act and the process amount would also have 
to be set out in the certificate under section 8. 
But what was the precise amount of the 
maintenance which had accrued due in favour 
of Parsan Bibi at the time of her death. It 
cannot be suggested for a moment ^^lat ^ 
was the whole sum at the rate of Rs. o5U. 
nor can it be maintained that it was half of 
that sum, for that involves the erroneous 
assumption already negatived that the grant 
was to the two ladies to (he extent of one- 
half share in favour of each. It is clear, 
therefore, that this is not a debt within the 
meaning of section 4 of the Succession Certi¬ 
ficate Act. Reference may, in this connection, 
be nsefnlly made to the analogy furnished by 
the class of cases where it has been held 
that a succession certificate is not needed 
where one member of a joint Mit-ikshara 
family succeeds by survivorship to a debt 
payable to another membar. Besjraj v. 
Bhyropersaud (2). The third contention of 
the appellant consequently fails. 

In 80 far as the fourth contention is con¬ 
cerned, there is plainly no substance in it. 
It is true that the ekrarnamah does not pro¬ 
vide for payment of interest upon default 
made by the grantor or his representatives. 
But is open to the Court to award interest 
in the shape of damages for unlawful de¬ 
tention of many [Ghaimal Das v. brtt Bhukan 

(3); Qudri Kore v. Bhiibneswari (4); Moti v. 
Ramokart {b)\Jnge8hari v. Qhanasham Dass (6); 
Mansab Alt v. Qulah Ohand (7)] and we are 
of opinion that, in view of the conduct of the 
defendant, which is hardly calculated to 
create any sympathy in his favour the decree 
for interest has been justly made. 

The result is, that the decree made by the 
Subordinate Judge is affirmed and this 

(2) 23 C. 912. 

(3) 17 A. 611; 22 I. A. 199. 

(4) 19 C. 19. 

(5) 24 C. C99; 1 C. \V. N. 437. 

(U) 5 C. W. N. 35G. 

7) 10 A. 85. 


appeal dismissed with costs. We assess the 

hearing fee at Re, 25. ^ 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No, 147 of 1910. 

December 4, 1911. 

Present-.—Mv. Justice Karamat Husain and 

Mr. Justice Charaier. 

MUHAMMAD HUSAIN— Plaintiff — 

Appellant 

versus 

AMIR HAIDAR— Defendant— Responobnt, 
Agra ‘Icnancg Act (11 o/ 190 U, «. 193 (gJ-Suit 
for arrear^i of rent-Sci-off claimed hg defendants 
respect of a sum icrongJuUg coUccUd hy platnttjfj^ 
Proof of payment—Iteccipt lost — Proof hy other 

ecidence. ^ 

In a suit by a lessor against his lessee for arrears 

of rent, the lessee is not entitled to claim a set-off 

in respect of a sum which had been wrongfally 

collected by the lessor as rent. 

If a receipt granted in lieu of certain payments 
is lost, tho party alleging the payments is not bound 
to prove tho loss of tho receipt, but may prove pay* 
ments by other evidence. 

First Appeal from* the decision of the 
Assistant Collector first Class, Muzaffarnagar, 

dated 25th of Febiuary, 1910. 

Mr. B. E. O'Ooncr (with him Dr. Tej 
Bahadur Sapru)^ for the Appellant. 

Hon’ble Dr. Sunder Lai (with him Mr. 
S. A. Haider)^ for the Respondent. 

JCDGMFNT.—This was a suit by the 
appellant for Rs. 5,7o7, arrears of rent and 
interest thereon, due on a lease granted by 
him to the respondent on September 13tb, 
19C6. The claim is in respect of the 
years 1314 and 1315 F, and the khaitf 
instalment of 1316F. It was a term of 
the lease that if the rents stated in ibe 
papers handed over to the respondent were 
found to be less than the actual rents 
payable by the tenants of the villages the 
amount payable to the appellant would be 
reduced accordingly. In his plaint the 
appellant admitted that the rent should be 
reduced by a sum of Rs. 55-5*6 per annum. 
At tho hearing, this figure was altered to 
Rs. 88-7-3 per annum. The respondent 
claimed a further deduction of Rs. 88 8*9 on 
this account of which the Court below baa 
allowed Rs. 78. 

The lespondent also claimed to be entitled 
to set-off a sum of Us. 524*10-9 wbiob amount 
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he said had bsea oolleofced by the appellant 
on account of the rents for years preceding 
1314^\ which had been assigned to the 
respondent. The Court below has allowed 
a set-off of Rs. 516 under this head. The 
respondent pleaded further that he had paid 
Rs. 3,955 in addition to the sums the receipt 
of which was admitted by the appellant. 
The Court below has allowed this plea. 

In the result, the Court below found that 

nothing was due from the appellant and 
accordingly dismissed the suit. There were 
other points in dispute but they have not 
been brought before us in appeal. 

The only questions raised in the arguments 

before us were, whether the respondent is 

entitled to sec-off the sum of Rs. 516 agaiust 

the appellants* claim, and whether payment 

of the^ whole or any part of the sum 

of Rs. 3,955 by the respondent has been 
proved. 

On the question of the set-off we think 
that section 193 (g) of the Tenancy Act 
is conclusive. It provides expressly that 
not set-off shall be allowed in any suit under 
the Act except a sum due to the defendant 
on an unsatisfied decree under this Act or 
under any enactment thereby repealed. On 
the question of the payments made to the 
appellant, it is necessary lo refer to several 
documents before noticing the oral evidence 
adduced by the respondent. 

With his plaint, which was filed on May 
21st, 1909, the appellant presented a petition 
lu which he prayed that the respondent 
might be ordered to make an affidavit of 
documents. It is said that he did this 
because the respondent had in November 
1908 sent the appellant an account for 1314 
and 1315 F in which it was stated that 
respondent had receipts for sums aggregating 
Rs. 5,325 and a further account in March 1909, 
for the kharif of 1316 F, also a money-order for 
Rs. 126 on March 19th, 1909, as the balance 
then due by him. On the appellant’s petition 
the Court issued notice for the 9th June. 
The respondent filed a list of his documents 
bn the 2nd June but the appellant, who was 
not satisfied with that, applied again on Jane 
2nd, that the docnments should be produced 
and the Court ordered the respondent to 
produce all his documents on the 7bh. On 
the 6th the respondent asked for time till 
the 9th and even on the 9th did not produce 
his docnments. When he did produce them 


ultimately he said that he had lost three 
receipts for sums aggregating R?, 3,955. He 
made no attempt to prove this allegation, but 
he proved that, on May 11th, 1909, he had 
reported to the Police that he had lost eight 
receipts for sums aggregating Rs. 1,400 and 
he produced a witness, named Ibrahim 
Hossain, who said that respondent had told 
him at the beginning of May 1909 that he 
had lost several receipts and suspected that 
his brother Khairati had carried them off. 

It is impossible to hold that the respond¬ 
ent has proved the loss of the three receipts for 
sums aggregating Rs. 3.955, but the respond- 
ent 18 not bound to prove the loss of the 
receipls; he is entitled to prove the payments 
by other evidence if he can. The Court 
below has held that the payment of several 
sums not admitted by the appellant has 
been proved by the evidence of witnesses 
produced by the respondent. The appellant’s 
Counsel have, not troubled themselves to 
challenge all the items the payment of 
which has been found to be proved by the 
Court below. They have confined their 
arguments to eight items, namely : — 

(1) Rupees 1,500, said to have been paid 
on 25th June 1908. 

(2) Rupees 1,350, said to have been paid 
on 6th April 1907. 

(3) Rupees 1,050, said to have been paid 
on 2l8b June 1907. 

(4) Rupees 150, said to have been paid 
on 18th August 1907. 

(5) Rupees 4,000, said to have been paid 
on 16bh March 1908. 

(6) Rupees 100, said to have been paid 
on 4th May 1907, 

(7) Rupees 200, said to have been paid 
on 3rd May 1907. 

(8) Rupees 200, said to have been paid 
oa 4fch December 1907, 

Two witnesses, Bndhu Mai and Behari 
Lai, were called to prove payment of the 
first item. Two others, Abnl Hasan and 
Sajjad, were called to prove payment of the ' 
fifth item. The payment of the 4tb, 6th, 

7th and 8th items is supported by one witness 
in each case and there appears to be no 
evidence to prove the payment of the 3rd 
item, lb is easy to produce witnesses in 
this way, and exceedingly difficult to con¬ 
tradict them. We do not propose to ex¬ 
amine the statemeuts of the witnesses in 
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detail. There are .several circumstancp.s 
which tend to throw great su.spicion on the 
alleged paymente. In the letter which the 
responaent sent to the appellant with the 
account of November 1908, it is stated that 
Re. 5,325 were paid to the appellant for 
which receipts were obtained and all the 
eight items enumerated above are among 
those which were said to make up the sum 
of Rs. 5,325. Yet, not a siugle receipt has 
been produced for these items. As already 
stated, there is evidence that the respondent 
reported to the Police that he bad lost eight 
receipts for sums aggregating Rs. 1,400, but 

tbe respondent bad not explain^ed what items 
are included in that amount. Stranger still, 
the respondent on June 2nd, 1909, stated 
in bis petition of that date that he had in 
his possession receipts signed by the appel¬ 
lant for the first three items in the above 
list, yet be did not produce them with bis 
other documents and at trial -said that they 
bad been lost. No evidence whatever has 
been given that any documents were lost 
after June 2ud. 

To crown all this, tbe respondent abstained 
from giving evidence himself. He put the 
appellant into the box but did not ask 
him a word about the alleged receipts nor 
did he put any question to appellant’s son 
who was examined as a witness for the 
respondent. After all the evidence had been 
taken, tbe respondent put in a petition in 
which he stated that be bad said nothing 


bearing tbe endorsements made by the appel¬ 
lant. It is clear that the appellant gave 
the respondent full notice that he did not 
accept the respondent’s accounts. He was 
not under any obligation to do more. In 
view of tbe extraordinary conduct of the 
respondent with reference to the receipts, we 
should be disinclined to accept any but the 
strongest oral evidence of th^- payments which 
are dispuled. Tbe oral evidence which has 
been given entirely fails to satisfy us that the 

disputed payments were made. 

For the above reasons, we hold that the 
respondent is not entitled to set-off against 

the appellant’s claim the sum of Rs. 516 or 
any other sums on account of collection made 
by the appellant for years preceding 1314F. 
and that the respondent has failed to prove 
the payment of the eight items in the list 

given above. 

As it is impossible to follow the accounts 
made up by the Court below, the case most 
go back to that Court for a fresh finding as 
to what is due to the appellant. 

The Court below will make out a proper 
account after hearing the parties and submit 
it to this Court as soon as possible. Further 
evidence will not be admitted. On return of 
the finding, ten days will be allowed for 
objections. 

Case remar,ded» 


about tbe loss of tbe receipts for the first 
three items in his report to the Police 
because he was assured by the witness 
Ibrahim Husain that they would be returned. 
Ibrahim Husain did not say this when under 
examination. 1 be only answer to all this 
which has been given by the respondent is 
that he sent foil accounts to the appellant 
in November 1908 and March 1809 and the 
latter did not give him any reply or dispute 
the accuracy of the accounts. The appel¬ 
lant contends that he was under no obliga¬ 
tion to take any notice of the accounts 
and that, as a matter of fact, he refused to 
accept the money-order for Rs. 6-2-3 sent at 
the time of the first account on the ground 
that he would not accept payment of part 


MADRAS HIGH COURT. 

Appeal against Orders Nos. 150 and 151 

OK 1910. 

October 4, 1911. 

Present- —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 

GOVINDA PILLjAY—Pi^ainfiff—Appellant 

versus 

MEENATOHI AOHI and othkrs— 

Respondents. 

Cit'd Prof’citttrc Code V of 1908), s. 60 c?. (n) 
— Riijht to jutitrc mnintcnnucc -Crops ot» land granted 
to a ivitioii'Jor }nninfennnce — Linhiltfi/ for attachment^ 
Will, construrfion of — Devise to daughter on death gf 
tiro iridous. 

Whore land is granted to a widow’ to bo enjoyed by 
her during her life in lieu of maintonauoe, what is 
acquired under the grant is nota riglib to nmintonanoe, 


only of what was due to him and refused the 
money-order sent in March 1>09, because the 
amount due for past years had not been paid. 
The money-order coupous have been produced 


but to retain property or rather the usufruct of that 
property. 'Pho produce of that land, ns it oconies, 
becomes her property and is not exempt from nttaoh- 
ment under tlm provisions of clause (n) of section 60| 
Civil Procedure Code, 190S. 
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The produce cacnot be treated as standing on the 
same footing as a right to maintenance. The crops 
are the widow’s property and available to answer her 
debts. 

What is interdicted by clause (n) is the attachment 
of a mere right to future maintenance, and not of a 
debtor’s property or any interest in property though 
such property or interest might have been gianted to 
the debtor for maintenance. 

Munisaini Naidu v. Ammani Ammal, ]5 M. L. J. 7 
and Diwali v. Adaji Qanesh, 10 B. 342, distinguished. 

Where land is devised by a Will to two widows 
of the testator and, on their death to his daughter, 
the land given to each widow would on her death 
pass to the daughter. 

Appeal against the orders of the Sabordi* 
Date Judge of Negapatm, in E. P. Nos. 80 
and 81 of 1910, in 0. S. No. 92 of 1900. 

Messrs. K, Srinivasa Aiynngar and 0, 
Krishnamachariar^ for the Appellant. 

Mr. T. R. Yenkotrama Sastii^ for the Re¬ 
spondent. 

JUDGMENT.—The first question ar¬ 
gued is whether the,crops growing on one 
veil of the land which, under the terms of 
the Will, the second defendant, one of the 
two widows of the testator, is to enjoy for 
ber maintenance, are liable to be attached in 
execution of the plaintiff’s decree. The Sub¬ 
ordinate Judge is of opinion that the crops 
in question are precluded from attachment by 
virtue of the provisions of section 60, Civil 
Procedure Code, which by clause (w), exempts 
a right to future maintenance from seizure in 
execution of a decree. We shall assume, for 
the purpose of this argument that the clause 
would apply whether the right to maintenance 
is derived under the general Hindu or Mu¬ 
hammadan Law or under an instrument in 
the nature of deed or Will. But it seems 
to us that the Subordinate Judge is quite 
wrong in his view that what is attached in 
this case can be said to be a right to future 
maintenance. It may be well that the 
second defendant is given the land to be 
enjoyed by her during life in lieu of the 
maintenance to which she would be entitled 
as a Hindu widow, but what she acquires 
under her grant is not a right to maintenance 
but to certain property cr rather the usu¬ 
fruct of that property. The produce of the 
land, as it accrued, becomes at once her 
property, and the learned Vakil for the re- 
epondents rightly contends that the second 
defendant might dispose of it in any way she 
chose. That being so, it cannot be treated as 
standing on the same footing as a right to 
maintenance. The crops are her property, 


and, as such, must be available to answer her 
debts. What is interdicted by the Legisla¬ 
ture is attachment of a mere right to future 
maintenance and not of a debtor’s property or 
any interest in properly though such property 
or interest might have been granted to him or 
her for maintenance. The Subordinate Judge 
relies upon a case of Munisami J^nidu v. 
Ammani Ammal (1), which follows a decision 
of the Bombay High Court in Diwali v. 
Apoji Qanesh(2), in support of his view. No 
doubt there are words in the judgments in the 
two cases which might be taken to lend some 
countenance to the proposition accepted by the 
Subordinate Judge, but. it seems to us; that 
both the decisions really proceed upon the 
particular provisions of the instruments 
with which the learned Judges wore con¬ 
cerned. 

^ However that may be, we have no hesita- 
tion in holding that clause («) of section 60 
has no application to the present case. 

The second question relates to the proper 
construction on the paragraph of the Will in 

which the testator provides, that on the death 

of the two widows the land granted to them 
would go to his daughter. The Will is not 
very clearly worded, but, on the whole, we are 
of opinion, that the intention of the testator 

was that, on the death of each widow as it 
happens, the land given to her would pass to 
the daughter. The Pleader for the appellant 
does not press his case as regards the land 
which originally fell to his daughter under 
the Will, as the decree, in execution of which 
application is made for attachment, is not 
against the daughter. 

The result is that the Appeal No. 150 will 
be allowed with costs, and Appeal No. 151 
will be dismissed with costs. 


(1) 15 M. L. J. 7. 

(2) 10 B. 342. 


Appeal No. 150 allowed. 
Appeal No. 151 dismissed. 
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ALLAHABAD HtGH COURT. 

Letters Patent Appeac* No. 87 of 1910. 

November 25, 1911. 

Present: —Mr. Richards, K. C., Chief Justice, 

and Mr. Jastice Banerji. 

Mirza BANDET ALL— Plaintiff- 

Appellant 

versus 

GOKUL MISIR AND OTdERS—D efendants 

—Respondents. 

Civil Procedure Code fArt X/T of 1SS2), 4^^ — 

Former auit.for injunction diamittsed on ground that plnin^ 
tiff tons not in possession Second suit for possession 
whether barred. 

Plaintiff sued defendant, seeking a permanent in¬ 
junction restraining defendant from interfering 
with his possession. This suit was dismissed on 
the ground that the plaintiff was not in possession. 
The plaintiff then brought a second suit for posses¬ 
sion: 

Held, that the second suit for possession was 
not barred by section 43 of the Civil Procedure 
Code, 1882. 

Darbo v. Kesho IVii, 2 A. 3'”>6, Sarsnfi v. Kunj 
Behari Lai, 5 A. 34.j, Mohan Lai v. Bila^o, 14 A. 512, 
Jibunti Nath Khan v. Shib Nath Chukerbuftg, 8 C. 
819, 10 C. L R. 537, referred to. 

Letters Patent Appeal from a decision of 
Mr. Justice Karamat Husain, in Second Ap* 
peal No. 715 of 1909, dated 21st of May 
1909. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Surendro Nath ii'en, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out 
of a suit in which the plaintiff claimed joint 
possession of a certain share in a grove. The 
defence was that the suit was barred by sec¬ 
tion 43 of Act XIV of 1882 having regard to 
previous litigation between the parties. 
The previous litigation consisted of a suit in 
which the plain>iff sued the defendants for a 
permanent injunction restraining them from 
interfering with his possession and appro- 
priating the fruits of the grove. There was 
also a claim for damages. This last mention¬ 
ed suit was dismissed on the ground that the 
plaintiff was not in possession and that 
neither injunction nor damage could, there¬ 
fore, be claimed. The Court of first instance 
dismissed the present suit. The Court of 
first appeal reversed the order of Court of 
first instance and helO that. thf» suit wa.s not 
barred by section 43 The learned Judge 
of this Court, in a very careful and elaborate 
judgment, reversed the Court of first appeal 
and restored the decree of the Court of first 
instance. The plaintiff comes now in appeal 


under the Letters Patent. Section 43 of 
Act XIV of 1882, is as follows:—"Every suit 
shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the 
cause of action but a plaintiff may relinquish 
any portion of his claim in order to bring the 
suit within juriedicticn of any Court. If a 
plaintiff omit to sue in respect of, or inten¬ 
tionally relinquish, any portion of his claim, 
he shall not afterwards sue in respect of the 
portion so omitted or relinquished.** If we 
had to decide the question in the absence of 
authoriiy, wo might have some diflBoalty in 
dissenting from the view taken by our learned 
brother. We think, however, that the 
authorities show that for a long time it has 
been accepted in this Court and in other High 
Courts that the dismissal of suits of this 
nature on the ground that the plaintiff is not 
in or has not proved that he is in possession, 
is no bar to a subsequent suit for possession. 
As early as the jear 1879, a Full Bench of 
this Court in the case of Dnrbo v. Kesho Rai 
(1) decided that the dismissal of a suit for 
declaration of title on the ground that the 
plaintiff was not in possession was no bar to 
a subsequent suit for possession. It is true 
that the decision in that case was under seo* 
tioD 7 of Act Vin of 1859, and it is also true 
that the judgment in that case is a very 
short one. The same question arose in 
Sarsuti v. Knni Beh \ri Lil (2). In that case 
the majority of a Court, consisting of Mr. 
Justice Straight, Mr. Justice Oldfield, Mr. 
Jastice Brodhurst, and Mr Justice Tyrell, de¬ 
cided the same way, namely, that the suit was 
not barred. 

That also was a decision under section 7 of 

Act VIII of 1859 lu this 0.139 Sir Robert 

Stewart, V. J , who was a party to the 
decision in Darbo v. Kesho liai (1) disseDted. 
Again, in tlio case of A/o.^ian L il v. Bilaso (3) 
a Bench of this Court composingof Edge, O.J., 
and Blair, J., decided that tlie dismissal of a 
suit for a declaration of title on the ground 
that the plaintiff was notin po.ssessiou was no 
bar to a subsequent suit fur possession. The 
learned Judges followed Jibwiti Nath Khan V. 
Shib Nath Chukfirbntty (4). The deoisiou 
of this v^ourt in D^rrho v. Ke$ho Rai (1) does 
not appear to have been cited to the Court in 

(1) 2 A. 3r>6. 

(2; 5 A. 345. 

t3) 14 A. 512. 

(4) 8 r. 819} 10 C. L. U. 537. 
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that case. These cases clearly show that it 
has been the established practice of this 
Court not to dismiss a suit for possession 
merely on the ground that a previous suit 
bad been brought for a declaration of title 
and dismissed on the ground of the plaintiff 
not being in possession. In the present case, 
the previous suit was a suit for an injunction, 
aud it was dismissed on the ground that the 
plaintiff was not in possession. In our 
opinion, no distinction in piinoiple can be 
drawn between the dismissal of a suit for 
a declaration of title on the ground that tlie 
plaintiff was not in possession and the dis¬ 
missal of a suit for an injunction on the same 
grounds. Following the rulings and estab¬ 
lished practice of this Court, we think that 
the appeal ought to be allowed. We accord¬ 
ingly allow the appeal, set aside the decree 
of this Court, and restore the decree of the 
lower Appellate Court with costs in this 
Court. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 180 of 1910. 
November 15, 191J. 

FtesenU^UT. Richards, K. C.. Chief Justice, 

and Mr. Justice Banerji. 

NURULLAH KHAN— Plaintiff 
Appellant 
venus 

HATATUNNISSA andothers 
—Dependants—Respondents. 

^ Jagir—Gra?if—5ucces8io?i—“Aulad waahfad’\ mean* 

ing of. 

A grant was made in favour of one K. for life and 
after him to his *aulad wa ahfadf that is, to his 
issues and descendants: 

Held, that tlie grant was not limited to the grantee’s 
male descendants only. 

First appeal from the decision of the Sub¬ 
ordinate Judge of Gorakhpur, dated the 
16th of February 1910. 

The Hon*ble Dr. Sunder Lai (with him Mr, 
Iswar Saran), for the Appellant. 

Mr. Abdul Raoof (with him Mr, Qhulam 
Mujiaha), for the Respondents. 

JUDGMENT.—The suit which has given 
rise to this appeal was brought by the plain- 
tiff*appellaut for possession of certain im¬ 
moveable property. This property forms part 
of a iugriV granted in the year 1819 by the 


British Government to a Pindari Chief of the 
name of Karim Khan. He died about the year 
1827 leaving two sons, Shamsher Bahadur 
Kban and Shahamat Khan. After his death 
the iagir was divided between these sons, the 
former getting a 7.anna8 share and the latter 
of Q-annas share. The plaintiff Nurullah 
Khan is the son of Shamsher Bahadur Khan 
and in the suit out of which this appeal has 
arisen he claims certain property which is 
now in the passession of the descendants of 
Mariambai, one of the daughters of Sham¬ 
sher Bahadur Khan by a wife who was not 
the mother of Nurullah Khan. The plain¬ 
tiff’s contention is that, under the terms of 
the grant, and also in accordance with a 
family custom, the property which originally 
belonged to Karim Khan was to go to his 
male descendants and not to his female 
descendants such as the defendants to 
this suit. The grant, which is dated the 

13th of August, 1819 is in favour of Karim 

Khan for life and after him to his 
aulad ahfad; that is, to his issue and de¬ 
scendants. There is nothing in the grant it¬ 
self to liait it to his male descendants Sub- 

arose in regard to the 
lagir granted to Karim Khan, and in one of 
the letters to which reference has been made 
on behalf of the appellant, namely a letter 
from the OflSciating Secretary to the Sadder 
Board of Revenue, North-Western Provinces, 
to Secretary to the Government, North- West¬ 
ern Provinces, dated the 12th of May 1846, it 
was distinctly stated that the property was 
given to the Pindari Chief Karim Khan 
rent-free for his life and to his heirs 
on a quit-rent of Rs. 6,000 per annum. 

In the year 1862 there was litigation betweeri 
the plaintiff’s mother and one of the widows 
of Shamsher Bahadur Khan. To this suit 
the two daughters of Shamsher Bahadur 
Khan, by that widow were made defendants. 
That case was referred to arbitration and an 
award was made which contains this pro¬ 
visions:—‘ After the death of the Musammat 
the jagir, estate, will continue to appertain 
to the family of Nawab Shamsher Bahadur 
Khan alone.” In accordance with this award 
two of the daughters of Shamsher Bahadur 
Khan subsequ ntly obtained a decree for their 
share. The present plaintiff on attaining 
majority brought a suit to have the award 
set aside and to have it declared that he 
alone was entitled to the property in question. 


15(5 


INDIAN OASES. 


[1912 


FIHAKI LAL t’. DDRGA f>Afl. 

Tha6 suit was dismissed by the Hipfli Court 
on the 17th of March 1873 on the grround 
that under the grant made in 1815 the j^tgir 
was not limited only to the male descendants 
of Karina Khan and that no family custom 
had been established which excluded his 
female descendants from inheritance. In the 
decree in that case it was provided that the 
status created by the award to which we have 
referred above should not be disturbed. t 
is contended on behalf of the plaintiff that 
under the award he alone is entitled to the 
estate upon the death of Mariambai. We are 
unable to accept this contention as the word 
therein used is ‘ family,’* and not male de¬ 
scendants of Sbanisher Bahadur. The de¬ 
fendants are certainly members of the family 
of Shamsher Bahadur, being his grand¬ 
daughters. The award, therefore, does not 
hold the plaintiff’s claim. As we have already 
stated, and as was held by the Court in 1873, 
the grant itself does not limit the right of 
succession to the male descendants of 
Karim Khan, and the evidence which in the 
present case is the same as that adduced 
in the former suit decided by this Court 
manifestly does not establish a family custom 
excluding females. The decision of the Court 
below is, in our judgment, correct and this 
®'PPG8'I must fail. We accordingly dismiss it 
with costs including fees on the higher scale. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 44 cf 1910. 
November 23, 1911. 

Presew^:—Mr. Justice Banerji and 
Mr. Justice Tudball. 

BIHARI LAL and others—Defendants 

—Appellants 

versus 

DURGA DAS and others—Plaint;fpj_ 

Respondents. 

Usujruciuary ^nortgage - UnhxliUj of mortgagor an 
mortgagee—Part of mortgaged property taken out . 
mortgagee's possession -Mortgagee remaining in po 
session of the rest for a long time, effect of-Int^e 
— Redemption, 

A. executed an usufructuary mortgage in favm 
ofB. ml880. At the time of the mortgnge a sii 
was pending in respect of a prior mortgage of 187 
by virtue of which a portion of the mortgage nn 

porty passed out of B.’s hand in 1886 . B remaim 

in possession of the remaining property for over ‘ 
years without taking any steps in respect of 


portion which had gone out of his possession under 
the prior mortgage. In 1910 the mortgagor brought 
a suit for redemption: 

Held, (1> that under the circumstances, mortgagee 
wa.s not entitled to claim the loss of interest which 
lie h.ad sustained owing to a part of the mortgaged 
property having gone out of his possession in 1886 
under the prior mortgage; 

Pariah Bahadur Singh 7. Oajadhnr Bakhsh Singh, 
24 A. 521; 29 I. A. 148; Khuda Bakhsh v. Ah'inuniJissu, 
27 A. 31.S, referred to. 

(2) that I lie mortgagor was not entitled to claim a 
proportionate reduction of the principal money, be¬ 
cause the mortgagee was not in a position to deliver 
to him the entire mortgaged property at tlio time of 
redemption. 

First appeal from the decision of the 
Officiating Additional Judge of Aligarh, 
dated the 20th November, 1909. 

The Hon’ble Dr. Sunder Lai, (with him Dr, 
S. 0. Banerii), for the Appellants. 

Mr. G, L. Agarivala, for the Respondents. 


V W I A. • 


of a suit for the redemption of a usufruotuary 
mortgage made on the 12th of November 
1880, by three persons, namely. Mukh Ram 
Singh, Kanhai Singh and Durjan Singh, in 
favour of Ram Daynl. Behari Lai and 
Kishori Lai, the predeoesaor-in-title of the de- 
fendants-appellauts. The property ooaiprised 
in the mortgage was a lO-ftisiyiS, 13^, 
bieunnsis, share in the Tillage of Alnkim- 
pur. In this property the share of Mukh 
Ram was 8 htsiojs and the remainder belong* 
ed to the other two mortgagors. The amount 
secured by the mortgage was Rs. 8,500 and 
the term of the mortgage was ten years. 
The plaintiffs are the assignees of the 
interests r.f S3me of tre mortgagors. It is 
common ground that in execution of a decree 
obtained upon a prior mortgage of 1874 the 
shares of Kanhai Singh and Durjan Singh, 
namely, 2 bistvos 13| biswansis was sold by 
auction and passed out of the possession of the 
mortgagees in 1686. The mortgage-deed in suit 
provides that the rate of interest was 12 annas 
per cent per mensem, i,e., Rs. 9 per cent, per 
annum, that theuPufruct was to be taken inlieu 
o interest,and that the mortgagees were not to 
claim interest on the mortgage-money, noi 
were the mortgagors to claim profits oi 
the mortgaged property so long as the mort* 
gage subsisted. A partition took place aboui 

nr^T under that partition thi 

per y remaining in the poeseasion of thi 

'"<0 un QXUhi-bisWi 

thewh 1 possession o 

the whole of the mortgaged property 
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made parties to the suit the persons who 
had purchased the 2 biswas 13} hiswansis 
share mentioned above in execution of the 
decree passed on the earlier mortgage of 
18V4. They offered to pay to the defendants 
Rs. 8,500 the principal amount, of the mort¬ 
gage. The defendants contended that in 
addition to that amount they were entitled 
to be recouped the loss of interest sustained 
by them by reason of the 2 biswas^ 13} biswan- 
sis share having passed out of their possession. 
They further contended that as the revenue 
of the mortgaged property had been enhanced 
after the morigage they were entitled under 
the terms of the mortgage to the difference 
between the revenue which existed on the 
date of the mortgage and the enhanced 
revenue which they subsequently had 
to pay. They also claimed the costs 
of the construction of certain indigo vats 
and the costs of partition proceedings. The 
fourth item which they claimed was arrears 
of rent doe by tenants up to time when the 
plaintiffs sought to redeem the mortgage 
and this item they said they were entitled to, 
under the terms of the mortgage-deed. The 
Oourt below has made a decree in the plaintiff’s 
favour for possession of the 8 hiswas share 
which remained with the mortgagees after 
the sale of the remainder of the mortgaged 
property. It has awarded to the defendants 
the costs of building two vats and arrears of 
rent for one year only and it has disallowed the 
other items claimed by the mortgagees-defen- 
dants. This appeal has been preferred by 
the defendants mortgagees, and the plain¬ 
tiffs have put forward objections under Order 
A LI, rule 22 of the Code of Oivil Procedure. 
We will deal, first of all, with the appeal 
of the defendants. The first item which 
they claim in the appeal is the item of loss 
of interest to which we have referred above. 
As to this, the contention on their behalf is 
that the amount of the usufruct of the 
whole of the mortgaged property was 
equivalent to interest at the rate of 9 per 
cent, per annum as mentioned in the mort¬ 
gage-deed; that they have not received and 
enjoyed the usufruct of the whole of the 
mortgaged property by reason of a part of 
it having passed out of their possession in 
satisfaction of the earlier mortgage of 1874, 
that they have thus received a smaller amount 
of usufruct than that which they would have 
obtained had they been in posoossiou of the 


whole of the mortgaged property, and that 
the difference should be made good to 
them by the plaintiffs who now represent 
the mortgagors. It appears that a suit on 
the earlier mortgage of 1874 was pending 
at the time when the mortgage in favour 
of the ancestors of the defendants was 
executed. It is, therefore, clear that they 
took their mortgage, with full knowledge to 
the prior mortgage and subject to the 
result of the litigation then pending. They 
were thus taking a mortgage of property in 
regard to which there was considerable risk 
of its passing out of their possession and of 
which they were in fact deprived in the 
year 18?6. They have remained content 
with the usufruct of the remainder of the 
property for so a long period as 24 years. It 
is, therefore, reasonable to assume that when 
they took the mortgage it was understood 
that the interest on the money advanced 
by them would be the usufruct of so much of 
the mortgaged property as would remain in 
their possession. Had this nob been so, the 
mortgage-deed would have contained a clear 
and specific provision for the payment of loss 
in interest. That such was the intention of 
the parties appears from the fact that when 
the appellants were deprived of 2 hiswas 
hiswansis they acquiesced in the loss of 
that portion of their security and were 
content to enjoy the usufruct of the re¬ 
mainder of the property in lieu of the interest 
payable to them. They are, therefore, not 
entitled to claim the difference of interest 
after the lapse of such a long period This 
case is very similar to the case of ' Partah 

Bahadur Singh Y.Qajadar Bakhsh Singh ( 1 ) 

and the case of Khud; Bakhsh y. Alim-un- 

nissa (2). The principle of those rulings 

in our opinion, fully applies to the present 

caoe. Itie Court below was, therefore right 

in not allowing this part of the appellants’ 
claim. 

The next item claimed by them in this 
appeal is the amount of enhanced revenue 
The provision in the mortgage-deed relabi 
mg to revenue is as follows; “if at a 
future Settlement, the Government revenue 
or cesses due to Government be assessed at 
a higher rate and profits be thereby 
reduced, we shall pay the amount eobancad 
along with the mortgage-money at the time 

(1) 24A. 521;29T. A.48. 

(2; 27 A. 313. 
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of redeeming the mortgage. Prorn this 
clause it is manifest that the mortgagors 
would be liable at the time of redemption 
to pay the enhanced revenue only if by 
reason of such enhancement the profits 
arising from the property were diminished. 
It w\9, therefore, for the defendants to 
prove that there was reduction in the 
profits. The Court below was of opinion 
that they had failed to adduce sufficient 
evidence to establish a reduction of profits. 
AVe think that in this respect also the 
Court below is right. No doubt, the rent- 
roll kept up by the Patwari shows that a 
smaller amount of rent is realized from the 
property. But at the time of Settlement the 
Settlement Officer found that the rent-roll 
was incorrect, and although it showed 
Rs. 1,165 as the income arising from the whole 
village in 1288 Pasli, it was in reality 
something like Rs. 1,815. The learned 
Additional Judge has given other reasons 
for the conclusion that the rent-roll 
is incorrect and that the accounts produced 
by the defendants cannot be relied on. Had 
the income arising from the village been 
BO low as appears from the rent-roll and 
the accounts, it is highly improbable tiiat 
the appellants would have continued in 
possession and would not have, shortly 
after the enhancement of revenue, sought 
to recover the money due to them. We 
think that the appellants have failed to 
establish their allegation that there was a 
redaction in profits and they have certainly 
failed to satisfy us that the decision of the 
Court below on this point is erroneous. 

The next item claimed by the appellants 
is the item of arrears of rent. The mort¬ 
gage deed provides that at the lime of 
redemption the mortgagors should pay 
arrears of rent due by the tenants in the 
village. The Court below has ' allowed 
arrears of rent for one year only. In 
this respect we think the learned Judge 
has committed an error: under the terms 
of the mortgage the mortgagees would be 
entitled at the time of redemption not only 
to arrears for the year preceding the date 
of redemption but to such arrears as could 
at that time be lawfully recovered from 
tenants. The object apparently was that 
at the time of redemption such arrears 
should be paid by the mortgagors and that 
they abould after rodomptioa rccmp tho.m- 


selves by realizing the amount so paid 
from the tenants from whom it was due. The 
appellants are, therefore, entitled to arrears for 
three years. As to the amount of snch arrears 
we have before us the evidence of the defendant 
Jugal Kishore who after referring to his 
account-books stated that the total amount 

due by tenants for the years 1314, 1315 and 
1316 was Rs. 1,338-3-1, out of this 
sum the Court below has awarded to the 
defendants Rs. 863-11 1 namely the arrears 
for 1316 Fasti, In this respect it has 
accepted the correctness of the accounts of 
the defendants. There is nothing to show 
that the statement of Jugal Kishore, 
corroborated as it is by the entries in his 
account-books, is incorrect. Therefore, in our 
opinion, the defeodants-appellaots are entitled 
to a further sum of Rs. 474-&-0, namely the 
difference between the sum of Rs. 1,338-3-1 
and Rs. 863 ll-l mentioned above. To 
the extent of this additional sum of 
Rs. 474-3 the appellants’ appeal must saocesd. 
The appellants also claim interest for the 
period of the pendency of the suit. This 
certainly cannot be allowed to them, as * 
they were in p )89e99ioQ before the decree 
was passed. These are the only items 
which have been claimed in this appeal 
in the argument before us. As to the 
objections preferred on behalf of the re¬ 
spondents, the first item is the item of 
Rs. 1,372 12 6 which the Court below has 
allowed to the defendants on account of 
the construction of indigo vats. It is 
admitted that these vats have been built on a 
piece of land 3 2 iisw is in extent, of 

which a perpetual lease was granted to the 
mortgagees. This piece of land was 
excluded from the mortgage, as is manifest 
from the qibuliat executed by Shib Singh 
and others to whom a lease of the mortgaged 
property was granted on the date of the 
mortgage. As this piece of land is not a 
part of the mortgaged property, and as 
the mortgagees are in possession of it, not 
in their capacity of mortgagees but as 
lessees under a perpetual lease, they are 
not entitled under the terms of the mort¬ 
gage to the costs incurred by them in 
oonstrasting indigo vats on this land. No 
doubt, under the terms of the mortgage 
they would have bseu entitled to the ousts 
of bjilii ig vats upon land which formed 
part of the luortgagod property. Bat tho 
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land on which the vais in question were 
built not being included in the mortgage 
the mortgagee’s claim in respect of the 
costs of building these vats ought not to 
have been allowed. The decision of the Court 
below on this point must be set aside. 

It is further contended on behalf of the 
plaintiffs-respondents that as they have 
not been awarded possession of the whole 
of the mortgaged property, there should 
be a proportionate reduction in the amount 
of the mortgage money. This con¬ 
tention is wholly without force. The 
mortgagees were entitled to recover the 
whole of the mortgage-money from every 
part of (he mortgaged property which was 
security for their mortgage. If, by reason 
of the existence of a prior mortgage, which 
the mortgagors did not discharge a part of 
the mortgaged property has passed out of 
the hands of tho mortgagees for no fault 
of their own and if, in consequence of 
their own default, the mortgagors are not 
entitled to get back that part of the pro¬ 
perty, they cannot claim reduction of any 
part of the mortgage-money which they have 
appropriated, and for which the remainder 
of the mortgaged property is, undoubtedly, 
mortgagee’s security. This objection of the 
respondent must fail The result is that 
the defendants-appellants are entitled to a sum 
of Rs, 4 74*8'0 on account of arrears of rent 
ana out of tho amount allowed to them must be 
deducted the sum of Rs. 1,372-12-6 awarded 
to them for the costs of building vats. If 
the former amount be set off against the 
latter there will be a sum of Rs. 898-4 6 
by which the amount declared to be due 
to the defendants-mortgagees by the Court 
below must be reduced. In substance, there¬ 
fore, the appeal fails. It is accordingly dis¬ 
missed with costs including in this Court 
fees on the higher scale. 

The objections of the plaintiffs-respond- 
ents are to this extent allowed that the 
amount decreed to the defendants mort¬ 
gagees is reduced by Rs. 898 4-6, Having 
regard to the oiroumstances of the case, we 
make no order as to the costs of the 
objections put forward on behalf of the 
respondents. 

We extend the time for payment of the 
mortgage-money for six months from this 
date. For the period auteeadent to the 
date ou which the plaintiffs will got actual 


possession, the profits of the property in the 
possession of the defendants will be regard¬ 
ed as equivalent to the interest due to them. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1032 of 1910. 

November 28, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

CHIDRIE KRISTAPPA— Appellant 

versus 

SIDDAMSETTI YAMANAPPA— 

Respondent. 

Provincial Small Cause Courts Act (IX of 1837^, Sch, 
11, Art. Zl-Suitjor a sum due on account - Omission 
of prayer as to dejendant's accountahitity to plaintifj 
— Suit of small cause nature—Second appeal. 

Where the claim in a Court of first instance was 
for recovery of Rs. 500 due as per dealings between 
plaintiff and one M. and there was no prayer that any 

of the defendants should be made accountable to the 
plaintiff: 

Held, that the suit was of a small cause nature and 
that no second appeal lay from the decree passed 
therein. 

Article 31 of Schedule II of the Provincial Small 
Cause Courts Act applies to cases where the relation¬ 
ship of the parties is such that one of them is bound 
to render accounts to the other. 

Konduru Ranga Reddi v. Suboiah Setty, 23 HI. 394 
referred to. ’ 


oecond 


appeal against tne decree of the 
Subordinate Judge of Bellary, in Appeal Suit 
No. 14 of 1908, presented against the decree 
of the District Munsif of Hespet, in 0 S 

No. 88 of J907. 

Mr. E, Kuppusaiumy Aiyar, for the appel¬ 
lant. 


Mr. K, Y^. N, Adiga, for the Respondent, 

JUDGMENT.—A preliminary objection is 
taken that no second appeal lies in this case, 
as the suit is of a small cause nature and the 
amount sought to be recovered in the Court 
of first instance was less than Rs. 600. This 
objection must be upheld. The appellant 
contends that the suit might be treated as 
one for an account. But we find that it can¬ 
not be on a reference to the plaint. The 
plaint states that Mukammahad money deal¬ 
ings with the plaintiff for the benefit, ex¬ 
penses and trade of the family. These are 
to be found in the account-books properly 
maintained by the plaintiff and the prayer is 
that a decree be passed for the amount due. 
The plaintiff does not ask that any of the 
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defendants should be made to account to the 
plaintiff. The snit is not, therefore, one 
for an account. Article 31 of the se^cond 
Schedule of the Provincial Small Cause 
Courts Act applies to cases where the 
relationship of the parties is such that 
one of them is bound to render accounts to the 
other. This is substantially what is laid 
down in Konduru Ranga Reddi v, Suhbtah 
Betty (1), Mr. Kuppuswamy Aiyar, the 
learned Vakil for the appellants, argues 
that the defendants, had meddled with 
the estate of the deceased Mukamma, 
and that, therefore, they were bound to 
account to tlie plaintiff for the properties 
taken possession of by them. But there 
is no allegation in the plaint that the 
defendants had put themselves in such a posi¬ 
tion that they were bound to account to the 
plaintiff for the estate of Mukamma. There 
is no allegation that they became administra¬ 
tors deson tort so as to become liable to ac¬ 
count and, as already stated, there is no pray¬ 
er for an account. 

The second appeal is dismissed with costs. 

Appeal dismissed, 

(1) 28 M. 394. 


MADRAS HIGH COURT. 

Appead against Appellate Order No. 24 

OF 1911. 

November 29, 1911. 

Present’, —Sir Ralph Benson, Judge, and 
Mr. Justice Ahdur Rahim. 

PARRY AND Co.. bY THEIR AQENT 

C. H. OARDOZO— Appellant 

tersus 

VADIVBLU PILLAY— Respondent. 

Execution—Application for execitHon—Order directing 
attachment of immoveables and disniissimj petition 
othericise—Subsequent application after lapse of three 
years — Limitation. 

Appellant decrco-holdor applied in 1900, in exo* 
cutioE for uttachinont and sale of tho judgment- 
debtor’s* property. The order passed on tho appli¬ 
cation was, “iniraoveablea attached; strike off peti¬ 
tion, but the attachment will continue.” On a sub¬ 
sequent date be applied for sale of tho attached pro¬ 
perty, but the application was dismissed for non¬ 
payment of batta in 1901. In 1909, the pi'esent 
application for execution was made: 

Beld, that the application was not in continuance 
of tho proceedings of 1900 and was barred. 

Cholan adi Kotiah v. Polovi Alamelamah^ 31 Al. 71; 3M. 
L, T. 328; 18 M. L. J. 46; Madhahmoni Dasi v. Pamilii 
Lambert, C. 796; 6 Ind. Cas. 637 and Kamiruddin 
Ahmed V. Jiiieahir Lai, 27 A. 331; I C. L. J. 381; 15 M. 


L. J. 258; 9 C. W. N. 601; 2 A. L. J. 397; 7 Bom.' h. S. 
433, distinguished. 

Appeal against the order of the District 
Court of South Arcot, dated 18bh September 
1910, in Appeal Suit No. 37 of 1910, present¬ 
ed against the order of the District Mnnsif of 
Villupuram, dated 22nd October 1909, in E 
P. No. .3 (B. P. R. No. 1421 of 1909) in 0. 
S. No 623 of 1900. 

Mr. T, R, Vencatrama Sastri, for the Appel* 
lanfs. 

Mr. V. Masilamony Pillai, for the Respond¬ 
ent. 

JUDGMENT.—We think the view of the 
lower Courts is right on the question of limi- 
tTtion. In 1900, the decree-holder made au 
application in which he asked for attachment 
and sale of the judgment-debtor's property. 
The order passed on the application was im¬ 
moveables attached. Strike off petition, bat 
the attachment will continue.” Then, on a 
subsequent application made for sale of the 
property attached notice was issued, bat the 
hilta not being paid, the second application 
was struck off in 1901. The present applioa* 
tion is made in 1909. The argument on be¬ 
half of the appellant is that the application of 
1900 is still pending. But we cannot accept 
that contention. What was apparently in¬ 
tended was that the prayer for attachment 
should he granted and, in other respects, 
the application shonld he refused. If that 
he the correct meaning of the order in 
question, as we think it is, there is no 
force in the contention that the present 
application is in continuance of the pro- 
ceeding.s of 1900, because, in fact, those pro* 
ceedings had oome to an end. In this view 
of the facts, the rulings reported in Oholawadi 
Kotiah V. I'olori AlameLimnh (1); Madhab- 
moni Ditsi v. t*amila Lambert (2) and 
uddin Ahmed v. Jatoahir Lai (3) have no 
application. 

The appeal is dismissed with costs. 

Appeal dismissed, ■ 

(!) 31 M. 71; 3 M. L. T. 328; 18 M. L. J. 40. 

(2) 37 C. 796; 0 Jml. Cus. 637. 

(3) 27 A. 334; 1 U. L. ,1. 381; 7 Bom. L. B. 433,15 
M. L, J. 258; 9 C. W. N. 601; 2 A. L. J. 397, 
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CALOaTTA HIGH COURT. 
MiscELLANEOtrs CiviL Appeal No. 329 

OP 1909. 

June 8, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr, Justice Carndiiff. 

MANINDRA NATH MANDAL and 
ANOTHER—Defendants—Appellants 

versus 

MOHANUNDA ROY and others— 
Plaintiffs—Respondents 

^'hitration—Award^Insertion of name as arbitrator 
without knowledge of one partySuhmission to proceed, 
xngs by that party-Whether party can object subse. 
guently -Arbitrator not deciding certain matter^ 
Matter ought to have been brought to arbitrator's notice 
—^Blanks and omissions in award^Rules for calculation 
given without giving result^Arbitrator-Judicial acts 
to be jointly done—Ministerial act - Reception of 
written statement—One arbitrator receiving written 
statement, whether irregular -Arbitrator refusing to 
take evidence Evidence ought to be distinctly tendered 
—Award not signed at same time and place, whether 

^ void—Umpire-Appointment of umpire when difference 

/ arbitrators-Noprovision as toumpire 

—Whether award bad-Ueath of party, effect of. 

defendants became aware that the name of one 
K. had been fraudulently entered in an instrument 
of submission to arbitration, without their knowledge 
but they made no protest and accepted the position 
that he was a validly appointed arbitrator; 

He^cZ, that, they were not entitled to repudiate 
the position they deliberately took up before the 
arbitrators. 

6 W eTp V; at p. 426i 

Xhe award of an arbitrator which determines all 
questions brought before his notice cannot be object- 

ed to, notwithstanding there are other matters within 

the scope of the submission to which his attention 

has not been drawn. In order to invalidate an 

award because a particular question was not decided, 

lb must be established that the point was specifically 

stated and brought to the notice of the arbitrator. 

r (1847; 16 M. and W. 263; 4 D. & 

■h. 667, relied upon. 

Where an arbitrator states rules for calculating the 
amount of money to be paid, without giving the 
result of such calculation, the award is sufficiently 
certain, on the principle that that is sufficiently cer- 
tain which can be made certain. 

Beale v. Beale, (1635) Cro. Car 383, and Strong v. 
Strong^ (1872 9 Cushing 560, relied upon. 

An award, therefore, which purports to divide pro- 
perty between two persons by prescribing a rule of 
division, may well be final though the property in 
question be not actually divided. 

Judicial acts, in order that they may be valid 
must be jointly performed by all the arbitrators. 

Sreenath v, Raj Chunder, 8 W. E. 171, Khelut Chun- 
V, Tara Chand, 6 W* R* 269, Nandram y. Fakir 
Vhand, 7 A. 623, Ihammiraju r, Bapiraju, 12 M. 113 


^ '‘SS at p. 462; 13 L. J. 

Ch. 466, relied upon. 

The mere reception of a written statement by 
one ot the arbitrators is not a judicial act. 

4 fifi I f’®®'''- 455 at p, 462; 13 L. J. Oh. 

466, distinguished and explained. 

The reception by one arbitrator of the written 
statement of the defendants in the absence of his 

a grave irregularity 
on his part which of itself would invalidate the entire 
proceedings. 

In order to make out a case entitling a party to im¬ 
peach an award on the ground that the arbitrators 
improperly refused fco take the evidence of an import- 

to thTaZti'^"'" 

Cmreiiv Craren 7 Taunt 644: 1 Moor. 403; 18 R. 

E. 623 and Grazebrook v. Davis, 5 B. & 0. 534. 4 L T 
(o s.) K. B. 321; 8 D. & R. 295, relied upon 
An award is not void even if it is not signed Oy the 
ar^rators at the same time and place. 

Wadev. Dowling, 4 El. & Bl. 44; 2 0. L. R. 1642- 23 

loweih' fol- 

So'. 8 13. L. R. 128 and 
Muthukutti Nayakan v. Acha Nayahan, 18 M. 22 
relied upon. 

Jai Jlangal Singh In re, 11 W. R. 433; 3 B. L. R. A 

W R 397.8 S«|h T. Mohaa Rum Marwari, 12 
VV. R. 397, 8 B. L. R. 3l9n. and Benode Lai Bakrashi 
'^*^^^f^anda Pakrashi, 11 Ind. Cas. 898; 14 0. L. J 
143, referred to. » w. 

A submission to arbitration is not bad, because 
It omits to provide for the appointment of an umpire 

aZtratorr^ ^ difference of opinion between the 

Gour Chunder v. Sodoy Ch under, 17 W. R. 30, relied 
upon. ' 

Futteh Singh v Gango, 4 W. R. 4 and Haradhan 
V Radhanath, 10 W. R. 398; 2 B. L. R, (s. if.) 14, ex- 
plained. * 

If the intention of the parties to an arbitration is 
to bind themselves and their representatives-in-intereat 
by the decision of the arbitrators, the reference 
does not stand revoked merely by the death of one of 
the parties. 

Ranji Ram v. Salig Ram, 11 Ind. Cas. 481; 14 C L 
J. 188, relied upon. * 

If before the hearing has concluded one of the* 
parties dies his representatives should be brought on 
the record and made parties to the submission. But 
where the hearing has terminated before such death 
and nothing remains for the arbitrators to do but 
to deliver their award, the award delivered after 

the death is binding upon the parties and their re¬ 
presentatives. 

Appeal from the order of the Sub-Judge of 
Bankura, dated May 25th, 1909. 

Baba Satish Ohandra Mukerjee, for the 
Appellants. 

Babus Umahali Muhheriee and Joy Qopal 
Qhoska, for the Respondents. 
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JUDGMENT.— This is an appeal nnder-^appellants, the name 
Hfietion 104 of the Code of Civil Procedure 'Mnkerjee. The Subordinate Judge ha, 
of 1908, against an order made under clause S^^i^lamined the evidence on this part of the ewe, 
of the second Schedule of the Code. It; and has come to the conclusion that the 

f.hat the oarties to this proceeding " allegation of the appellants has not been 


appears that the parties to this proceeding 
made a submission to arbitration on the 2ad 
August 1907. The arbitrators gave their 
award on the 2l8t March 1903. On the 
15th May following, the respondents before 
ns applied to the Court under clause 20 of 
the second Schedule of the Code to file the 

award. Objections were taken by the appel 
lants, and were of all conceivable descrip¬ 
tions. The Subordinate Judge has considered 
these in detail and overruled every one of 
them. The defendants have now appealed 
to this Court, and on their behalf the decision 
of the Subordinate Judge has been assailed 
substantially on eight grounds; namely, Hrst, 
that there was no valid submission to arbi- 
tration, because by the fraud of the respond¬ 
ents, the name of Babu Kuloda Prosad 
Mnkerjee was inserted in the submission, 
whereas it had been agreed upon between 
the parties that the matters in difference 
between them should be referred to the 
arbitration of one gentleman only; secondly, 
that the arbitrators had decided matters not 
included in the submission; thirdly^ that the 
award is vague and uncertain and also de¬ 
fective, because the arbitrators had left 
undecided matters included in the submission; 
fourthly^ that the arbitrators were guilty 
of misconduct, inasmuch as one of them 
received a document in the absence of his 
colleague and of the opposite party; fifthly^ 
that the arbitrators have improperly refused 
to take important evidence; sixthly^ that the 
award was void, because it was not signed 
by both the arbitrators at the same time and 


established. He has relied noon one very 
material circumstance; namely, that ^ the 
appellants, without any objection, submitted 
to the arbitration of both the gentlemen 
named. This circumstance shows^ conclu¬ 
sively that the allegation of tbe plaintiffs is 
not true. The conduct of the appellant 
farther shows that if there was any fraud on 
the part of the respondent, the appellant 
waived all objections on this ground even 
after they had been apprised of what had 
happened. The explanation submitted by 
the learned Vakil for the appellants is that 
after the defendants became aware that the 
name of Babu Kuloda Prosad Mnkerjee had 
been entered in the deed of submission, they 
did not think it wise to make any protest 
and accepted the position that he was a 
validly appointed arbitrator. In our opinion, 
if the facts are such as stated by the learned 
Vakil for the appellants, it is no longer open 
to them to repudiate the position they de¬ 
liberately took up before the arbitrator 
\_Sheonath v. Ramnath (1),] The first ground 
is, therefore, unsustainable. 

In so far as the second objeotiou taken by 
the appellants is concerned, it is in fact con¬ 
tradictory in part to tbe third objection 
urged on their behalf. It has been argued 
that the parties agreed to refer to the ar¬ 
bitrators the question of the disputes in 
respect of certain conveyances and it was 
never their intention to submit to the arbi« 
trators all disputes between them relating 

frt fho oofckfo rtf and Krishna 


place; seventhly^ that the reference to arbitra¬ 
tion was void, because there was no provision 
made therein for the appointment of an 
umpire, and eighthly^ that tbe award was 
void, because it had been made after the 
death of one of the parties to the submission. 

In support of the first ground, it has 
been contended that the agreement between 
the parties was that tbe matters in differ¬ 
ence between them should be referred to 
the arbitration of one person only, namely, 
Babu Benode Behary Mondal, and that after 
this had been settled, the plaintiffa-respond- 
ents fraudulently inserted in the instrument 
of submiesion without the kuowlodgo of Iho 


Prosad, The terms of the submission, how¬ 
ever, negative this ooutentioiu The docu¬ 
ment of submission states clearly that the 
arbitrators were appointed to settle the 
dispute between the parties regarding the 
properties left by Kartik Prosad and Krishna 
Prosad, and, in the schedule to the instru¬ 
ment, the whole of the properties left by 
these two persons is described as the subject- 
matter of the arbitration. There is no sub¬ 
stance, therefore, in the second objection. 

In so far as the third objection is oonooru- 
ed, the argument is divisible into two 

(1) LO M. r. A. -tr? at p. Ud; 5 W. R. (P. 0.) 

1 1ml. Jnr. (n. ^.) i61. 
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branches. It has been contended, in the 
first place, that the award is defective, be- 
oanse the arbitrators have omitted to decide 

the matter in controversy between the parties 

in respect of the three specified properties. In 
so far as one of these properties is concerned, 
namely the homestead and the adjacent 
lands, the matter has been decided by the 
arbitrators, bat apparently in respect of the 
er wo properties, namely Baymora and 
some jungle lands, the matter has not been 
expressly decided by the arbitrators. On 

argaed by the learned 
, , . ® appellants, that the award is 

bad in Its entirety, because the arbitrators 
have eft undecided the question relating to 

ft mnerv. u ® difference. But, 

it Z in this connection that 

the nbrought to 
the notice of the arbitrators that there was 

to the'e between the parties with regard 

edlv objection, undoubt- 

fige th° *be Subordinate 

Judge in the Court below, when the award 
was assailed on numerous other grounds 
Consequently, the principle laid down Tthe 

(3) IS applicable. That principle is 
that no objection can be made to the award 
if the arbitrator determines allegations 
brought before his notice, though there are 
other ma(,ters within the scope of the sub! 

dTawn" fnithf ^as not been 

aiawn. in ^her words, as sfated in the case 

of Bees y (4), in order to!nvaHdl 
an award for not deciding a particular quel. 

w!!’ « fi” ,1 ^® ®®‘^blished that the point 
was specifically stated and brought to the 

ofSth/ri *’® The first branch 

of the third contention, therefore, fails. 

T ‘*'® ®®®°“^ of the third 

been invited to the fact that there are blauL 

*’‘’®.®''''^*’d- It has also been 
arbw °ot that in two other places the 

al^ to* b*^ certain lands 

Zlt held under tenancy right, in res- 

b inally, it has been observed that, in another 

instance, the rent is assessed at one rupee; 

but it IS not specifically stated to whom that 
rent is payable. It may be conceded that 

(2) (1613) Cro. Jao. 200. 

(3) (1805) 2 Smith 459. 

(4) (1847) 16 M. & W. 263; 4 B. & L. 567. 


at first sight, it does appear that the award 
IS open to the objection of vagueness and 
uncertainty by reason of the defects men- 
loned. But upon closer examination, it 
appears that there is no substance in any of 
these alleged defects. 

'■® 8 ^ard to the first item, the arbitra. 
tors have laid down the principle upon which 
the sum payable has to be ascertained. The 
arbitrators hav® overruled the contention 

‘'’® document 

the 2 nd September 1902 had made payment 

'*’‘'® ^■“‘ouut of 
ent payable by the darputnidar to the zemin- 

IrnJM ^®.®®®®'’f^iued without any difficulty 
from the durpulm lease. The arbitrator! 

on! **>® principle 

particular set off has to be 
allowed, though they have not made out the 

actual calculation and have left a blank where 

a particular figure ought to have been insert- 
ed m their award. Under such circumstan- 
ces, we are not prepared to hold that there 
18 auy real uncertainty in the award [Higgins 
V. miles (5); Bopcrnjty. Hickman ( 6 )*^and 

thTa b-’t principle is that if 

the arbitrator has given rules for calculating 

the amount of money to be paid, without 

stating the result of such calculation, the 

award m sufficiently certain, on the principle 

that that IS sufficiently certain which can be 

made certam [Broom on Legal Maxims, 1911 

page 478J. As an illustration of this rule* 

reference may be made to the case of Beall 
y. Beale (7), m which an award was made 
that one party should pay to the other all 
such money as he had expended in the prose¬ 
cution of a suit. The award was held to be 

amount could 

be ascertained from the attorney’s bill. The 
principle applicable to oases of this d'escrip. 
tion was lucidly stated by Mr. Justice 
Cushing in the case of Strong v. Strong ( 8 ): 

Where it is laid down as a principle of law 
that an award should be final, the meaning 
IS not that nothing shall remain to be done 
to complete the execution of the award, but 
that the thing to be done shall have been 
determined and defined to a reasonable 
certainty. The division in that case wa. 

(6) (1828) 3 M. & R. 382. 

(6) (1824) 2 S. & S. 130; 3 L. J. Oh. (o. s ) 43 
V7) (1635) Cro. Oar. 383. ^ ^ 

(8) (1852) 9 Cushing 660. 


INDIAN OASES. 


[1912 


164 

MANINDBi NATH «. MOHANONDA EOT. 
to be of certain chattels, the property of a 

followl “It is true that the arbitrators did 

Lt themselves actually sever 
be divided, whether hay, grain, utensils or the 
like There is nothing in the submission 
which requires them to effect 

severance and mechanical distribution of those 

things. They adjudged in the award that th 
thinls should be divided and they decide 

in what proportion. In many 
is possible to be done, as in an award for t 
division of partnership effects, which may 
happen at the time to be abroad or otherwme 
not in the personal possession of either party, 
and of which the quantity or value is not 
known; or, as in the case of an award concern- 
ing objects not in their nature presently 
divisible or susceptible of division, such a 
the yet immature crop or fruit of trees; or, 

as in the case of joint interests not in their 

nature capable at any time of a material 
severance, like the property in a ship. A t 
these and many other examples, which 
readily suggest themselves, would seem to 
show that an award which purports to divide 
a property between two persons by prescrib¬ 
ing a rule of division may well be final, 
though the property in question be not 
actually divided, nay. though it be incapable 
of division, if the award gives a definite 
and certain rule for the division, there is no 

want of power in the laws to apply the ru e 

and enforce its application. Though possible 
doubt may attach to the doctrine by reason 
of the dicta in some English cases, yet on 
the whole, it is admitted in those very cases 
that if the arbitrator makes “some regulation 
upon matters of difference,” to use the words 
of Baron Parke or “gives direction” as to 
what is to be done, according to the langu¬ 
age of Lord Abinger, “it is decisive in favour 
of the award.” Again, in the case of Thorp 
V. Cole (9) reference to extrinsic documents 
was allowed for the purpose of explaining or 
determining an amount not named or ascer¬ 
tained in the award otherwise than by 
reference to such document. The award was 
that the defendant should pay to the plaint¬ 
iff’s Attorney a certain sum which was paid 
by him; the bill included charges relating to 
the plaintiff as well as to another man; the 
award was sufficiently certain, though it had 

(y) 2 C. LI. & R. 367) 4 Daiil. 437; 6 1,. J. Ex. 24. 


not determined specifically the plaintiffs 
i. the bill for since it was stated that 

SrbiU had alre’ady been delivered, it could 

b 0 ascertained by a reference to it. 

In so far as the second ib^m is concerned, 

it has been pointed out that the amount of 
rent has Lt been assessed in respect of two 
properties. It is manifest, however that the 

substantial point u® 

parties was, whether those lands were to be 
allowed to be held under tenancy right. The 
question of the assessment of rent was of a 
wholly subordinate character and the ar 
bitratLs very properly left the amount of 
rent to be adjusted hereinafter by a proper 

far as the third item is concerned 
namely, the pa.ty to whom the rent of 
one rupee was payable, it is clear that the 

intention of the arbitrators was that the 
amount should be paid to the holder of the 
superior interest, that is. the representative 
of Kartik Prosad and Krishna 
follows, consequently, that the second branch 

of the third contention must fail. 

In support of the fourth ground urged by 
the anpellants, our attention has been diawn 
to the circumstance that one of ‘'h® 
tors received the written statement of the 
defendants, now appellants hef"*-® 
time when his colleague and the plaintiffs- 
respondents were absent. It has been sug¬ 
gested that this was a grave irregularity on 

the part of the arbitrators, sumoieat by 
itself to invalidate the entire proceedinff. -In 
support of this contention, reliance has been 
placed upon the caaea of Khelut Ohundsr 
Ghose V. Tara Ohand Koondoo (10); Nandram 
V. Fakir Ohand (11) and Thammiraiu v. 
Bapiraju (12). Reference has also been made 
to the observations in the case of Harvey V. 
Shelton (13). The oases relied upon are 
clearly distinguishable and are of no asaia • 
ance to the appellants. They lay down ™ 
proposition that judioial acts, in order that, 
they may be valid, must be jointly performed 
[Sreenath v. Eaj Ohnnder (14)]. ButtheQuea- 
tion remains whether the mere execution of 
a written statement by one of tho arbitrators 
is a judicial act within the meaning of this 

(10) G W. U. 209. 

(11) 7 A. 523. 

(12) 12 M. 113. 

(13) 7 Bcav. ‘loSat p. 402; 13 L. J. Oh. 400. 

(U) 8 W. h. 171. 
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rule. There can be no question, as pointed 
out by this Court in the case of MoH Lai 
Ghosh V. Oirish Ohandra Ghosh (16), that 
arbitrators have power to do singly acts of a 
ministerial nature. In the case before us, it 
is difficult to see how it can be seriously 
contended that the mere reception of a 
written statement by one of the arbitrators 
was a judicial act. The case of Harvey v. 
Shelton (13), upon which reliance has been 
placed, was obviously of an entirely different 
character. In that esse, one of the parties 
to the reference interviewed one of the ar¬ 
bitrators, and discussed the matters in 
difference between him and his opponents, 
and the ultimate result of the interview was 
that the arbitrator in question altered the 
view he had previously expressed. This was 
manifestly an improper act on the part of 
the arbitrator and was by itself sufficient to 
invalidate the proceeding. The present case 
is of an entirely different description. In 
our opinion, there is no substance in the 
fourth objection taken by the appellants. 

In support of the fifth ground, it has been 
contended that the arbitrators improperly 
refused to take important evidence. Our 
intention has been invited to a statement by 
the arbitrators themselves that they declined 
to examine Brahmomoyee, although it was 
suggested by both the parties that she should 
be examined as a witness. It is clear, how- 

ever, upon the evidence that the witness in 

question was not tendered for examination.' 
1 he arbitrators were invited to go to the 

house where Brahmomoyee resided and to 
examine her. In our opinion, they very 
properly declined to examine the parda^nashin 
lady as^ a witness under these conditions. 
The principle applicable to a case of this 
description is perfectly well settled. In 
order to make out a case entitling a party to 
impeach the award, the witness must be 
distinctly tendered to the arbitrators. It is 
not enough to put an abstract proposition to 
an arbitrator and upon his answer, to decline 
to give evidence or prefer a claim. The 
party should tender a specific case and 
specific evidence [Oraven v. Graven (16) and 
Qrazehrook v. Davis (17)]. There is no sub- 
stance, therefore, in the fifth ground urged 
by the appellants. 

(.15) 12 0. L. J. 346; 6 Ind. Cas. 109. 

(16 ‘ 7 Taunt 644; 1 Moor. 403; 18 R. R. 623. 

ft. ^ ^ ®') 32i} 8 D. 

& At 


In support of the sixth ground, which 
is of a highly technical character, it has been 
argued that the award is void, because it was 
not signed by the arbitrators at the same 
time and place. In support of this argu¬ 
ment, it has been contended that the signing 
of an award is a judicial act and like other 
judicial acts it must be performed jointly by 
the arbitrators concerned; and reference has 
been made to the cases of Wade v. Dowling 

(18); Wright v. Graham (19); Anning v. 
Hartley (20); In re Jai Mangal Singh (21);' 
Jai Mangal Singh v. Mohanram Marwari (22) 
mid Benode Lai Pakraski v. Pran Ohandra 
Pakrashi (23). In so far as the case of 
Wade V. Dowling (18) is concerned, no doubt 
it supports the contention of the appellants’ 
But we observe that, so far back as 1871* 
Mr Justice Phear, in the case of Bhohosundari 
V. MMun Lai Dey (24), declined to adopt 
the English rule on the subject, as not 
founded upon principles of justice, equity 
and good conscience. The view taken in the 
case last mentioned has been adopted by the 
Madras High Court in MuthukuUi Nayakan 
V. Acha Nayakan (25). The case of In re 
Jai Mangal Singh (21), the head-note to the 
report whereof is misleading, is really not an 
authority in support of the contention of the 
appellant; while, so far as the decision in 
Jai Mangal Singh v. Mohan Ram Marwari 
(22) is concerned, the learned Judges were 
upon this point equally divided in opinion. 
With regard to the case of Benode Lai Pak- 
rarhi v. Pran Ohandra Pakrashi (23) it is 
sufficient to observe that the award there 
was invalidated on the ground that one of 
the arbitrators had not attended all the sit¬ 
tings and had subsequently signed blank 
papers upon which the award was drawn up 
and written out by his colleagues. The 
position, therefore, is, so far as this Court is 
concerned, that the opinion expressed by 
Mr. Justice Norman in Jai Mangal Singh v, 
Mohan Ram Marwari (22) is in favour of the 
appellants, whereas the opinion expressed by 
Mr. Justice Jackson in the same case and the 

(18) 4 Ellis. & Bl. 44; 2 L. R. 1642: 23 h. J. O B 

302; 18 Jur. 728; 2 W. R. 567. ' 

(19) a Exch. 131; 18 L. R. Ex. 29. 

(20) 27 h. J. Bx. 145. 

C2l) 11 W. R. 433; 3 B. h. R. A. C. 82. 

(22) 12 W. R. 397; 8 B. L. R 319 n. 

(23) 14 0. L. J. 143; 11 Ind. Cas. 898. 

(24; 8 B. L. R. 128. 

(25) 18 M. 22. 
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view adopted by Mr. Jastice Phear Bhoho- 
sundari Bast v. MaUhun Lai Dey (24) le op¬ 
posed to their contention. [Ardesar 9 .-iecre- 
taryof State (26) j. Under these oircumstances, 

we are free to decide the matter as one o 
principle and we are clearly of opinion that 
the rule laid down in Wade v. Bowling (.18), 
ought not to be adopted in this country. We 
may add that even in England the contrary 
view bae some times been maintained. See, 
forinstaoce, the cases of Little v, Newton 
(27) and In re Hopper (28). We may further 
observe that the English rale [Stolworth v. 
Inns (29), Eadsv. Williams (30) J has not been 
adopted in the American Courts, on the 
ground that it is of a highly technical 
character and not conducive to the ends of 
justice [Maynard v. Fredrich (3l)j. It has 
rightly been remarked that the rule that an 
award is invalid unless it has been signed by 
all the arbitrators at the same sitting, is 
certainly a rule carried to a point beyond 
what reason would seem to require, and it is 
more than probable that so rigid a doctrine 
would throw out many awards which justice 
would require should bo upheld. In the 
case before us, it is conclusively established 
that the actual decision is the joint adjudica¬ 
tion of all the arbitrators. That decision was 
subsequently engrossed by one of the clerks 
and the document in its final form was signed 
by the different arbitrators on different occa¬ 
sions. That, in our opinion, does not invali¬ 
date the award. The sixth ground, therefore, 
completely fails. 

In support of the seventh ground, it has 
been contended that the submission to arbi¬ 
tration was bad, because no provision had 
been made therein for the appointment of an 
umpire in the event of difference of opinion 
between the arbitrators. In support of this 
view, reliance has been placed upon the oases 
of Futteh Singh v. Qango (32); Raradhan Dutt 
V. Eadhanath Shaha (33). The learned 

(26) 9 B, H. 0. R. 377. 

(27) 9 Dowling 437; 10 L. J. C. P, 88} 5 Jur. 246; 
2 Man. & G. 351; 2 Scott. N. R. 165. 

(28) 2 Q. B. 367 at p. 376; 36 L. J. Q. B. 97; 8 B. & 
S. 100; 15 L. T. 566; 15 \V. R. 443. 

(291 13 M. & W. 466; 2 D. Sc L. 428; 14 L. J. Ex. 81j 
9 Jur. 285. 

(30) 24 L. J. Oh. 531; 4 Do G. M. Sc G. 674; P1 Jur. 
(n. s.) 193; 5 W. R. 98, 

(31) (1851) 7 Cushing 247. 

(32) 4 W. R. 4. 

(33) 10 W. R. 398; 2 B. L. R. (s. n.) 14. 


Vakil for the appellant has, 

ceded that the contrary view was adopted 

by this Court in the cape of 

Buttachariee v. Sodoy Ohnnder 

The first two casee, it may “enUoned. 

were decided under the Code of 1859 andj • 

lated to references to arbiti at ion y • 

In this connection, it is worthy f 

under section 509 of the Code of 1S82. 
expressly provided that in cases of r®J®renoe 

to arbitration in pending Yre 

to be made for the appointment of an “"“P' « 

ia the event of a difference of OP'®'®" 
ween the arbilrato.s. There was. ttowever. 
no such legislative provision in respect of 
private submissions by parties. We are 
unable to hold nor can we discover any in- 

telligible principle upon which we ““y 

roasLably invited to h Id that the award la 
void, though there has been no difference ^ 

opinion between the arbitrators 

IZcy which has not actually happened. 

The seventh ground cannot be * , 

With reference to the eighth and last 

objection taken by the appellant, it 
argued that as one of the parties died before 
the arbitrators delivered their award, the 

authority terminated, and the award aubae- 

quently delivered was void and inoperative 

inlaw. In our opinion, there 18 no fonuda- 

tion for this contention. The oases of “aru. 
hrtshna Milter v Bam Qopal Mliter (3o) and 
Pernmalla Salyanarayana v. rernmalla Yen- 
kata (36) show that the principle of nuno^o 

tunc is applicable to ptoceedinga before arbi¬ 
trators. The learned Vakil for the appel- 

lant has, however, contended that these ^ea 
are distinguishable, bfcause in each of thein. 
the reference to arbitration bad been filed in 
Court, wbeieas in the case before ns the 
whole of the proceedings before the arb^ra- 
torwas upon a private submission. But, 
clearly, there is no substantial difference in 
principle between the oases mentioned and 
the cases before us. As pointed out by the 
learned Judge of the Madras High Court in 
Fenimalla Satya Narayana v. PeiumuUa Ken- 
kata (36), the rule of the English Common 
law that a submission to arbitration stands 
revoked by the death of one of the parties, is 

(34.) 17 W. K. 30. 

(35) 6 Infi. C(\s. 170; 14 C. W. N. |69. 

(30) 27 M. 112. 
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not applicable to this country. The test to 
be applied here is what is the true nature 
of the submission ? Were the matters in 
difference personal questions in respect where¬ 
of it was not intended that the succession in 
interest of the parties should be affected by 
the decision of the arbitrators ? If the in¬ 
tention of the parties was that not merely 
themselves but their representatives-in-in- 
terest should be bound by the decision of the 
arbitrators, the reference plainly does not 
stand revoked merely by the death of one 
of the parties, [Ramjt Ram v, Salig Ram 
(37)]. If this view is maintained, the only 
other question that arises, is, whether after 
the death of one of the parties, any judicial 
act, such as the hearing of the case, was 
undertaken by the arbitrators. If the 
hearing had not been completed it would 
have been necessary to bring the representa¬ 
tives of the deceased party on the record and 
to make them parties to the submission. 
Here, however, the hearing bad terminated 
and nothing remained for the arbitrators to 
do but to deliver their award. We are of 
opinion, that the award so delivered is bind¬ 
ing upon the parties and their representatives- 
in-interest. There is no substance, therefore, 
in the eighth ground urged by the appellant. 

The result is, that all the grounds upon 
which the decision of the Subordinate Judge 
has been assailed fail, and must be overruled, 
The appeal is, therefore, dismissed with costs. 
We assess the hearing fee at ten gold 
mohurs. 

Appeal dismissed. 

(37) li C. L. J. 188; 11 Ind. Gas. 481. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1348 op 1911. 

December 9, 1911. 

Tresenti —Mr. Justice Shah Din. 

JIWA— Plaintiff—Appellant 

versus 

BUTA AND OTHERS—DeFBND&NTS— 

Respondents. 

Punjab Pre-emption Act (II of 1905J, ss. 3, 5— Agri- 
cultural land—Urban immoveable property ^Character 
of land to be looked at as on the date of sale and not 
as before or after sale. 

A piece of land was enbered in the last Settlement as 
bara (_ghair mumkin > and no Revenue was assessed on 
it. After the Settlement, however, it was brought 
under cultivation and was occupied for agricultural 


purpose for about 15 years. At the date of its 
sale it was still occupied for these purposes though 
it was situate in the direction of the recent extension 
of a town and on the main road connecting the 
town with its Railway Station : 

Held, that, for the purposes of pre*emption, the 
land was agricultural land and not urban immoveable 
property. 

In determining whether or not piece of land is for 
pre-emption purposes agricultural land the time to 
be looked at is the time when the sale was made. The 
fact that at one time it was ghair mumkin and 
not assessed to Revenue, that since the date of sale it 
has been built upon by the vendee or that it lies in 
the direction of recent extensions of a town and 
on the main road connecting the town with its Rail¬ 
way Station, is insufficient to alter its character. 

Second appeal from the order of the 
Divisional Judge, Ambala, dated the 18bh 
November 1908, confirming that of the 
Munsif, let Class, Ludhiana, dated the 1st 
August 1908, dismissing plaintiff’s claim. 

Dr. Muhammad Iqbal^ iov the Appellant. 

Mr. Vishnu Singh, for the Respondents. 

JUDGMENT.—The facts of this case, so far 
as they are material to the decision of this 
appeal, are as follows:—By a registered deed 
dated the 5th of July 1907, defendants Nos. 
1 to 4 sold the land in suit measuring 3 
hiswas, which is situate in Mauza Agwar 
Gujran a suburb of the town of Jagraon, to 
defendant No. 6 for Rs. 75. The plaintiff, 
Jiwa, who is a proprietor in the village in 
question, brought a suit for pre-emption in 
respect of the land sold alleging, inter alia, 
that the vendee being a non-proprietor in the 
village, the plaintiff had a superior right of 
pre-emption. In answer to the plaintiff’s 
claim the vendee raised several pleas, but, 
for the purposes of this appeal, it is only 
necessary to notice one of them, namely, that 
the land in suit was not agricultural land, 
that it formed part of the extension of the 
town of Jagraon, and that, therefore, the 
plaintiff had no right of pre-emption in res¬ 
pect of it. On the pleadings of the parties, 
the Court of first instance framed, among 
others, the following two issues: — 

(1) Is the land in suit agricultural land 
and situate in the village of Agwar Guj- 
ran ? 

(2) Has plaintiff got a preferential right 
of pre-emption ? 

On the above issues the Court found in the 
negative, and, without going into the other 
issues raised between the parties, dismissed 
the suit. The following is a summary of 
the conclusions recorded by the Court in the 
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concluding portion of its judgment on the two 

issues as set forth above : — 

“ (1) That abadi Agwar Gujran is part of 

the town of Jagraon and not a separate 
village : 

“ (2) that since the market has been built, 
the Agwar Gujran portion of the town is 
being extended as far as the market and the 
Railway Station, and a bazar is in the course 
of formation on the station road ; 

“ (3) that a shop for the sale of milk has 
been built on the land in suit by the vendee, 
and 

“ (4) that the land is the site of an old 
fort and no Revenue is assessed on it. ’* 

In an earlier part of the judgment, the 
Court says that the statement of Milkhi Ram, 
patwarij shows that the land in suit is situated 
in the mahal Agwar Gujian and is entered 
in the Revenue papers as an agricultural 
land. 

This part of the patwari's statement has, 
as we shall presently see, an important 
bearing on the question whether the plaint¬ 
iff has a right of pre*emptiou in respect 
of the land in dispute, but the Court has not 
given due weight to it with reference to the 
provisions of the Punjab Pre emption Act, 
probably on the ground that the land is 
not assessed to Revenue and because it forms 
part of the alleged extension of the town 
of Jagraon. 

On appeal, the Divisional Judge agreed with 
the first Court in holding that the plaintiff 
had no right of pre-emption regarding the 
land in suit. The question which the learned 
Judge propounded to himself was, whether 
the property in suit could fairly be described 
as ‘ urban immoveable property ’* and he an¬ 
swered that question in the affirmative. His 
reasoning can best be described in his own 
words: ‘Jagraon town”, says the Divisional 

Judge, “is enclosed by an ancient wall round 
which lie several Agwars or suburbs, them¬ 
selves within Municipal limits, though their 
lands are outside those limits and form sepa¬ 
rate Revenue estates. At a distance of a 
mile or two from the town lies the and 

recently the Railway Station has been built 
in that direction. The property in suit lies 
on the main road connecting the town and 
the station and, appellant tells me, it is nearer 
the town than the station. The town has 
for years shown a tendency to extend north' 
wards towards the tahsil and the Ludhiana- 


Perozepore road. This tendency will doubt¬ 
less be increased by the construction of the 
Railway. The land in dispute is no longer 
part of the agricultural land of a village but 
lies in the suburb of a raising town and baa 
now been built upon by defendant. 

It seems to me, that in coming to the con¬ 
clusion that the land in suit is urban immove¬ 
able property and, therefore, not subject to the 
right of pre-emption, the Divisional Judge 
has overlooked both the statement of the 
paiwaix in this case and the provisions of the 
Punjab Pre-emption Act which bear on the 
question under consideration. Under section 
5 of the said Act, a right of pre-emption al¬ 
ways exists in respect of agricultural land,*' 
though it is subject to all the provisions and 
limitations contained in the Act; and the ques¬ 
tion for decision in this case is not whether 
the land in dispute is situate in a village or in 
a town, but whether it is “agricultural land" 
within the meaning of section 3 (1) of the 
said Act, According to section 3, agrioul- 
tural land” means land as defined in the Punjab 
Alienation of Land Act, 1900, and in that Aot 
tbe expression “land” means land wbiob is 
not occupied as the site of any building in a 
town or village and is occupied or let for agri¬ 
cultural purposes or for purposes subservient 
to agriculture or for pasture, and inoludea 
* * * * (here follow 5 clauses which it is 
unnecessary to set out in this place). In 
sub-section (3) of section 3 aforesaid, “urban 
immoveable property” is defined as meaning 
immoveable property within the limits of a 
town other than agricullnral land.'' With re¬ 
ference to the above definitions it is olear that 
if the land in suit is agricultural land it is not 
urban immoveable property” within the 
meaning of the Punjab Pre-emption Act, no 
matter whether it is situate in a town or in a 
village and the whole discussion in this oase as 
to the recent extensions of the town of JagraoCi 
or as to the probability of its future extension 
towards the tahsil and the Railway Station is 
perfectly irrelevant. It is equally olear that if 
the laud in question was, at the date of sale 
and for sometime prior thereto, occupied or let 
for agricultural purposes or for purposes sub¬ 
servient to agriculture and was not oooupied 
as the site of any building in a town or vil¬ 
lage, it was agricultural land within tbe mean¬ 
ing of the Pre-emption Aot and was, there¬ 
fore, subject to pre-emption under seotion 5 
thereof. 
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On this point the patwarVs statement is 
quite explicit. He says that the land has 
been cultivated since 1892-1 ii93, and is en¬ 
tered in the Revenue papers as cfiohi mazrua. 
The fard attached to the plaint shows that at 
the last Settlement that land was entered as 
baraighairmvmkin) and no Revenue was assess¬ 
ed on it. Since the date of the Settlement, 
however, the land has been brought under the 
plough; and it is not disputed that it lies out¬ 
side the Municipal limits of the town of Jag- 
raoQ and forms part of the Revenue paying es¬ 
tate of Agwar Gujran which contains a large 
area of agricultural land, part of which is now 
being sold and utilised as building sites. 
If then, the land in suit has been occupied for 
agricultural purposes for no less than 15 years 
before suit, and if at the date of sale it was 
still occupied for the same purpose, it is 
incorrect to say that, for the purposes of the 
present litigation, it is urban immoveable pro¬ 
perty, simply, because at one time it was ghair 
Tnumkin and is not assessed to land Revenue 
or because it lies in the direction of the recent 
extension of the town of Jagraon and on the 
main road connecting the town and the Rail¬ 
way Station. The fact that since the date of 
sale it has been built upon by the vendee is 
not sufficient to alter its character so as to 
affect the plaintiff’s right of pre-emption; for 
in a case of this kind in determining whether 
the subject-matter of suit is agricultural land 
or not the time to be looked at is the time 
when the sale was made and not when the 
suit was instituted. Unless and until it is 
shown that at the date of sale the land in ques¬ 
tion had ceased to be agricultural land, as de¬ 
fined by section 3 (1) of the Pre-emption Act, 
the plaintiff must be held to have a right of 
pre-emption in respect of it, though obviously 
he can only exercise it subject to the provi¬ 
sions and limitations contained in the said 
Act. 

It now only remains to point out that the 
decisions cited in the judgment of the Court 
of first instance have no bearing whatever on 
the question under consideration, Kadir 
Bahhsh v. Ohulavn (1); Ram Naratn Singh v. 
Sewak Ram (2); Raider v. Iswjr Das (3); 
Ishwar Das v. Duni Ohand (4); Raryallu Mai 
V, Nathu Bam (5) were all cases decided under 

(1) 74 P. R. 1897. 

(2) 21 P. R. 1906} 110 P. L. U. 1906. 

(3) 22 P. R 1906; 115 P. L. R. 1906. 

(4) 27 P. R. 1907. 

(5) 61 P. R. 1907j 38 P, L. R. 19 07 


sections 9,10 and 11 of the Punjab Laws 
Act, which have been repealed by the Punjab 
Pre-emption Act; and they are, therefore, ir¬ 
relevant to the present inquiry. Here, there 
is no question of whether Agwar Gujran is a 
village or a town, which would have been a 
question of great importance if section 10 of 
the Punjab Laws Act had governed the case; 
the sole question which requires decision in 
this case with reference to the provisions of 
the new Act, is whether the land in suit is 
agricultural land or not, and on that question 
the decisions cited by the first Court throw 
no light at all. 

Before me the Counsel for the vendee also 
relied on Muhimmad Din v. Shah Din (6) but 
that decision is wholly inapplicable to 
the facts of the present case, inasmuch 
as there it was admitted that at the 
time of the sale the land in respect of 
which the plaintiff had preferred his claim 
was not agricultural land within the mean¬ 
ing of the Punjab Tenancy Act, 1887. 
In fact, in that case it was held proved 
that during the last 17 or 18 years the land 
had been gradually built upon and that 
at the date cf sale there were some 200 build¬ 
ings standing on it. Besides in that case 
also, pre-emption was claimed under the pro¬ 
visions of the Punjab Laws Act, and the claim 
was adjudicated upon with reference to sec¬ 
tions 10, 11 and 12 of the said Act, 

For the above reasons, I hold that the land 
in suit was agricultural land at the date of 
sale and that the plaintiff has a right of pre¬ 
emption in respect of it. I, therefore, accept 
this appeal and remand the case under Order 
XLT, rule 23, Civil Procedure Code, to the 
Court of first instance for decision on the 
merits. Stamp on this appeal will be refund¬ 
ed and the other costa will be costs iu the 

cause. 

Appeal accepted; Case remanded^ 

(6) 90 P. R. 1907. 
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CALCUTTA HIGH COURT. 

MlSCELDANEOOe CiVIL APPEAL No. 449 

VF 1910. 

July 24, 1911. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice CaroduEP. 

PRAYAGNARA N SINGH— Decree- 

holder—Appellant 
versus 

SUKDEO NARAIN SINGH—Jddgmbnt* 

Dh BTOR — Respondent. 

Appeal Interlocutory order—Order intermediate be¬ 
tween preliminary and final decrees, appeal jrom, 
xvhether competent — t'lvil Procedure Code (Act V of 
]908), s. 47— Appellate Court — Jurisdiction if can 
be given by consent oj parties. 

An agreement between two litigating parties as 
to the mode of determining the questions in 
controversy between them, different from the mode 
prescribed by the Legislature, may bo binding upon 
them. But their mutual consent cannot create a 
right of appeal whero none is allowed by statute, for 
a right of appeal is a creature of statute. 

Pisani v. Attorney General Jor Qtbralfer, L. 11. 5 P. 
C. App. 516 at p. 522; 30 L. T. 729; 22 W. R. 900; 
Sadasiva Pitlai, v. Ramaiinga PUlai, 15 B. L. R. 
383; 24 W. R. 193: 2 I. A. 219, Lane v. Esdaile, (1891) 
A. 0. 210; 60 L. J. Ch. 644; 64 L. T. 666; 40 W. R. 65; 
Minakshi y. Subramanya, 14 1. A. 160; 11 M 26 and 
Oolab Sao v. Chowdhury Madho Lai, 2 C. L. J. 384; 9 
C, W, N. 956, relied upon. 

A preliminary decree was made in a partition suit 
on the basis of an award of arbitrators. It direct¬ 
ed that certain properties should be divided in execu¬ 
tion proceedings. On two previous occasions appeals 
were preferred against orders made in the proceedings 
on the basis that they fell witliin the sco[)o of section 
47 of the Code and no objection was taken to the 
competency of the appeals. Another appeal has been 
preferred against an order made in the execution 
proceedings, and it is objected that no appeal lies: 

Reid, thatinterlocutory orders intermediate between 
the preliminary and the final decrees, are not ap. 
pealabloand that it is open to the respondents to take 
exception to the competency of tho appeal, notwith¬ 
standing the direction given in tho preliminary dec¬ 
ree and notwithstanding their omission to take 
exception to the validity of tho appeals filed against 
the previous orders in the ao-callcd execution procood- 
ings. 

Appeal from the order of the Sub-Judge of 
Gaya, dated August 5bh, 8th and 9fch, 1910. 

Baba Umakali Mukherjee and Maulvi Ma- 
homed ^mtofa Khan^ for the Appellant. 

Dr. Rash Behary Qhose and Babu Qanesh 
Butt Singh, for the Respondent. 

JUDGMENT.—This appeal is directed 
against three orders which purport to have 
been made in coaise of proceedings in execu¬ 
tion of a decree in a suit for partition of 
joint properties. A preliminary objection 


has been taken to the oompetenoy of the 
appeal. 

It appears that the dispute between the 
parties was referred to arbitration and on the 
2lst December 1906, a decree was made on 
the basis of the award of the arbitrators. 
The arbitrators appear to have suggested that 
the properties should be divided in proceed* 
ings in execution of the decree except one 
property which they themselves had divided. 
The Sub-Judge accepted this suggestion and 
the result was that the preliminary decree 
whicli was drawn up directed that the pro¬ 
perties which remained undivided be divided 
in execution proceedings. Protracted in¬ 
vestigations have taken plaoe in the execution 
proceedings and, on two previous occasions 
appeals were preferred to this Court against 
orders made in the proceedings on the basis 
that the orders fall within the scope of sec¬ 
tion 244 of the Code of Civil Procedure, 
1882, and were appealable as decrees. On 
those occasions, no objection appears to have 
been taken to the competency of the appeals. 
On the present occasion, however, an ob¬ 
jection has been urged that the orders sought 
to be assailed are not appealable as they are 
interlocutory orders intermediate^ between 
the preliminary decree and the final decree 
which has not yet been made. The learned 
Vakil for the respondents has contended that 
these orders cannot he regarded as decrees; 
first, because, although they purport to have 
been made under section 47 of the Code of 
Civil Procedure, 1908, they could not have 
been made under that section, and secondly^ 
because, even if they are treated as properly 
made under section 47, they do not decide 
any question relating to the rights of the 
parties and, therefore, do not embody any 
adjudication which can be challenged by way 
of appeal. The learned Vakil for the appel¬ 
lant has contended, on the other hand, that 
it is not open to the respondents to take any 
objection to the competency of the appeal, 
because it was by consent of parties that the 
preliminary decree directed the investigation 
of all these matters in the course of exeon- 
tion proceedings. In onr opinion, the pre¬ 
liminary objection is obviously well-founded, 
and it is open to the respondents to take 
exception to the competency of the appeal, 
notwithstanding the direction given in the 
preliminary decree and notwithstanding their 
omission to take exception to the validity of 
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the appeals filed against the previous orders 
in the so-called execution proceedings. 

There is no room for controversy that the 
order embodied in the preliminary decree 
was irregular, at least to this extent that the 
parties agreed to have a determination of 
questions in execution proceedings w hich 
ought to have been tried in the course of a 
pending suit. It does not follow, however, 
that such an agreement is invalid in law. 
In fact, the decisions of the Judicial Com- 
mittee in the cases of Ptsani v Attorney^ 
General for Qihrnltaril) Sadastva Pillaiv, 
namalinga Fillai (2) show that an agree¬ 
ment between two litigant parties as to the 
mode of the determination of the questions 
in controversy between them, different from 
the mode prescribed by the Legislature, may 
he binding upon them. But it does not follow 
that the parties can by mutual consent create 
a right of appeal where none is allowed by 
statute. Authority is scarcely needed in 
suppoit of the elementary proposition that a 
right of appeal is a creature of statute 
[Lane v. Esdaile GI); Minahshi v. Suhramanya 
(4)] and, if no right of appeal has been al¬ 
lowed by the Legislature, the parties cannot 
by agreement take matters in controversy to 
the Appellate Court. This proposition is 
amply supported by the observations of the 
Judicial Committee in the case of Pisani v. 
AUorney-Qeneralfor Gibralter {!): ‘*lt is true 
thatthere wasadeviation from the cursuscurite 
hut the Court had jurisdiction over the subject, 
and the assumption of the duty of another 
tribunal is not involved in the questions. 
Departures from ordinary practice by con¬ 
sent are of every day occurrence, but unless 
there is an attempt to give the Court a 
jurisdiction which it does not possess or some¬ 
thing occurs which is such a violent strain 
upon its procedure that it puts it entirely 
out of its coarse, so that a Court of Appe^ 
cannot properly review the decision, such 
departures have never been held to deprive 
either of the parties to the right of appeaL 
Here, in so far as the parties agreed that the 
partition was to take place in the course 
of execution proceedings, they may 0 

held bound by their agreement, but ^ 

(1) L. E. 5 P. C. App. B16 at p. 522; 30 h. T. 729, 

22W. E.900 ^ 

(2) 2 I. A. 219; 15 B. L. R. 383; 24 W. R. 193. 

(3) (1891) A. C. 210; 60 L. J. Ch. 644; 64 L. T. 

666 ; 40 W. R. 65. 

(4) 14 I. A. 160; 11 M. 26. 


they invite this Court to hear an appeal 
which this Court is not competent to hear 
because no appeal is ^ allowed by law, the 
conclusion becomes self evident that the ag¬ 
reement does not avail either of the parties. 
By consent of parties we cannot acquire 
appellate jurisdiction where none has 
been created by the statute [Golah 3ao v. 
Chowdhury Madho Lai (5)]. The position, 
therefore, is incontestable that it is open to 
the respondents to urge that the appeal is in¬ 
competent. But, even if the respondents 
were not at liberty to cake the objection, it 
would be the duty of the Court to dismiss 
the appeal which, it cannot be seriously dis¬ 
puted, is incompetent. The result, there¬ 
fore, is that this appeal is dismissed bub 
there will be no order as to costs. 

It will now be open to either of the parties 
to invite the Sub-Judge to draw up the final 
decree in the partition suit and, when that 
decree has been drawn up, it will be open to 
either of them who may be aggrieved by the 
result, to prefer an appeal to this Court, and 
to challenge the propriety of interlocutory 

orders. . 

We may add that the matter is not one of 

form but of substance. In order that a 
partition decree may be drawn up, the parties 
have to pay stamp-duty as prescribed by the 
Legislature. There are obvious advantages 
also to the parties if a final decree is drawn 
up because, by reference to the decree, their 
rights as determined by the partition may be 
ascertained without any difficulty or like¬ 
lihood of dispute. Oii the other hand, if 
matters are allowed to stand, as they do in 
the case before us, it would be extremely 
difficult, if not impracticable, for both the 
parties to ascertain their precise rights, 
from the numerous orders recorded in the 

order-sheet of the Subordinate Judge, 

(5) 2 0. L.J.384;9C. W. N. 956, 


PUNJAB CHIEF COURT. 
Miscellaneous First Civil Appeal No. 150 

OF 1911. 

December 18, 1911, 

Present: —^Mr. Justice Johnstone. 
Musammat KARMAN— Plaintiff- 

Appellant 

versus 

Musammat MASITI and others— 
Defendants—Respondents. 

Probateand Adm iniiftrationAct ( V o/lSBl), s. 19— Will 
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— Probate—Letters of Administration — Legatee's right to 
administer estate when some executors willing to act—~ 
Fitness of executors—ApplicatioJisfor Probate—Parties — 
Legatee impugning executor s good faith should be made 
party. 

A legatee cannot be allowed to administer the es¬ 
tate of a testator unless all the executors refuse to 
act. The Court should not consider whether the exe¬ 
cutors who are willing to act are fit and proper persons 
for the grant of Probate. 

Hara Coomar Sircar v. Doorga Moni Dasi, 21 0. 195, 
relied upon. 

Although a legatee has no title to administer the 
property, lie should bo brought on the record of a 
Probate case as an interested person to safeguard 
his interests where he impugns the good faith of the 
executors. 

Khettra Moni Dasi y. Shyayna Churn, 21 C. 539, 
followed. 

Misoellaneoas first appeal from the order of 
the District Judge of Delhi, dated 27th Janu¬ 
ary 1911, striking out the name of 
Musammat Kariman from among the peti¬ 
tioners for grant of Letters of Administration 
of the Will of Musammat Fahiman Jan, dated 
23rd July 1910. 

Mr. Likshmi Narain and Lala Sangam Lai, 
for the Appellant. 

Khwaja KamaUud din, for the Respond¬ 
ent. 

JUDGMENT.—Tn this case four per¬ 
sona applied for Letters of Administra¬ 
tion of the Will of the deceased Musam^ 
mat Fahiman Jan. The District Judgo 
observed that out of these four, one was 
Musammat Kariman who is simply a legatee 
and not an executor, and the three others 
were out of the 14 executors appointed by 
the Will. He, therefore, directed that Musam^ 
mat Kriman’s name be struck out, that the 
names of the rernaining executors be added, 
and that the petition be amended so as 
to make it an application for Probate and 
not for Letters of Administration. Against 
this order Musammat Kariman has filed an 
appeal, in which she says that she is entitled 
to Letters of Administration. When this 

case was before me on 23rd February 1911 

Mr. Sangam Lai added this to his prayer* 

namely, that at least his client should remain 
a party to tlie proceedings, 

I have now heard both sides. Mr. Sankara 
Lai refers me to section 19, Act V of 1881 
under which Letters of Administration may’ 
be given to a legatee in the caie of a Will by 
which no executor was appointed or if (he 
executors appointed refused to act. but this 
section hfts no application in the present case, 


for several of the executors are willing to 
act. The decision of the Court below is, 
therefore, correct to the extent that Musam¬ 
mat Karimn cannot be allowed to administer 
this estate unless all the executors refuse to 
act. Mr. Sangam Lai suggests that the Court 
should consider whether the executors who 
are willing to act are fib and proper persons, 
bnt thivS suggestion is contrary to law, (7/. 
Bara Coomar Sircar v. Doorga Moni Dasi (l)i 

On the other hand, 1 think that. Afttsam- 
mat Kariman s name should have remain¬ 
ed on the record as a party. She is an 
interested person and she expresses doabta 
as to the good faith of the executors. In 
accordance with Khettra Moni Dasi v, 
Shyoma Churn (2) I, therefore, direct Musaml 
mat Kariman’s name to be added to the 
record as a respondent so that she may be 
able to safeguard her interests, it being 
understood worthless that she has no title 
to administer the property. 

As appellant’s claim has been for the moat 
part rejected, I think she should pay Ra. 10 
costs to the opposite party. The appeal is 
accepted to the above extent. 

(1) 21 C 195 partially accepted, 

(2) 21 G. 539 ! 


PUNJAB CHIEF COURT. 

Second Civib Appeal No. 567 op 1910. 

November 30, 1911. 

—Mr. Justice Kensington. 

MUHAMMAD and others—Plaintiffs— 

Appellants 




. „ —Rksfondent. 

Wnetliti shumilat included—Intention nf 
Status of full proprietor. ^ ^ 

ni Vr -" 3»it. umler section 168 of t 

o,,“d 
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On a subsequent partition of the shaniilat land 
the area falling to the share of the holding was 
allotted to defendants without giving plaintiffs any 
share. Plaintiffs thereupon sued for possession of 
one-half share, of the shamilat area allotted to de¬ 
fendants: . , , ^ 

Seldt (1) that plaintiffs were nob entitled to one- 

half share, as their suit for the shamilat was dis¬ 
missed in 1891; 

(21 that in considering whether the giit to 
plaintiffs in 1897 included the corresponding share 
of shamilat, what the Court had to look to was the 
intention of the parties and as the mutation proceed- 
ings showed that plaintiffs were restored to the 
position of full proprietors in respect of l/5th share 
in the holding, they were entitled to I/5th share in 

the sAamaat allotted to the holding. 

Earn Das V, Amir Shah, 113 P. R. 1901, distin¬ 


guished. 

Second appeal from the order of the Addi 
tional Divisional Judge, Shahpur Division, 
dated 14th July 1909, oonfirmintr that of the 
Mnnaif, Ist Class, Shahpur, dated the 31st 
May 1909, dismissing plaintiffs’ claini. 


Mr, Harris, for the Appellants. 

Mr. Nanak Ohand, for the Respondent. 

JUDGMENT.—The parties to this case 
are related as follows: 


f 

Bakhah, 


r— 

Karman, 

4 sons (p aintiffs) 


AZIM, 


"i 


AJam (defendant) now 
deceased leaving two 
widows ^defendants.) 


r 


'I 

Pauah, 

I 

Fatteh, 


'I 

Saidan, 

I 

Natbu, 


'' 

Mahbara (defendant.) 


The original joint holding of the family 
was about 146 highas of which plaintiffs 
were by pedigree entitled to a half share. 
Their branch, however, had long been absent 
from the village and settled some 20 hos 
away. In 1391 the plaintiffs’ branch sued 
Fatteh for one-half of the holding together 
with rights iu shamilat and this suit was dis¬ 
missed on the 16bh Jane 1891, under sec¬ 
tion 158 of the old Civil Procedure Code. 


For the time beiug, this decree disposed of 
the plaintiffs’ rights absolutely and there is 
no doubt that in any subsequent suit brought 
by the plaintiffs in respect of either the 
original holding or of shamilat the decree 
would be res jurdicata against them. The 
position has, however, been altered by the 
fact that on the 17bh August 1897, the de¬ 
fendant’s branch voluntarily gifted about 29 
highas to the plaintiffs out of the original 
holding of 146 highas. This gift was in- 
corporated in an unregistered deed and was 
formally attested in mutation proceedings on 
the 19bh June 1898 with the full c.insent 
of defendant’s branch notwithstanding the 
fact that plaintiffs’ names had by that time 
been cut out of the record as being no lonpr, 
even in name, sharers in the joint holding. 
It will be observed that this gift, which 
■ seems to have been made in recognition of 
the fact that plaintiffs were entitled to some¬ 
thing at any rate, covered almost exactly a 
one-fifth share of holding in place of the one- 
half share to which plaintiffs were entitled 

by pedigree. e . r i. 

The present suit has arisen out of the fact 

that about 75 highas of shamUat area have 
now been allotted to the defendants on 
partition of the shamilat without giving 

plaintiffs any share. The 

accordingly claimed one-half of the 75 highas 

as by pedigree. The suit has been dismissed 

by both the lower Courts, but the judgment 

of the lower Appellate Court is brief and 
hardly discusses the legal aspects of the 


ase. 

The greater part of the jadgment of the 
lunsif is taken up with the aiscussion of 
he question whether the present suit is m 
^dicata in view of the previoas suit of 1891. 
Ls the latter suit included sfeamstii rights, the 
lunsif’s finding of res iv,dic>ta is correct 
nongh as far as it goes, but 

ery far. The real point is that in 1897 

he defendants surrendered ^ some extent 
he adyantage which they had obtained in 

891, and of their own accord made a gift 

f certain land to the plaintiffs. What we 
ave now to consider is whether tha. gif 
hould be treated as restricted to the area 
■iyen or whether the understanding was that 
he plaintiffs should, to that extent, acquire 
footing in the village as full proprietors 
Mo-hts in the shamilat. 
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The defendants rely as to this on the well 
known ruling of Ram Das v. Amir Shah 
(1), which lays down that alienations 
of land are not to be understood as in¬ 
clusive of shamilat rights unless these 
are specifically mentioned. That ruling 
should certainly be followed in all ordinary 
cases of alienations, but in the present case 
I think that what we have to look to is the 
intention of the parties. The gift of 1897 is 
really covered by the mutation proceedings 
and after examining them it seems to me 
clear enough that the defendant's branch in¬ 
tended that the plaintiffs should be restored 
to the position of full proprietors though not 
to the full extent indicated by their share as 
by pedigree. What defendants had to give 
was a portion of a joint holding and they did 
so without any sort of restrictive condition . 
They put the plaintiffs’ branch into the same 
position as themselves as regards about 29 
highas or one-fifth of their holding. 

Having done this act of grace, I do not 
think that the defendants are justified in now 
trying to put the plaintiffs on a lower posi¬ 
tion than themselves as regards the shamilat. 
The appeal is accordingly accepted and the 
plaintiffs are given a decree for one-fifth of the 
area in dispute as being approximately that 
proportion of the shamilat to which they are 
entitled in view of their position as owners 
of about one-fifth of the original joint hold¬ 
ing. There is a good deal to be said on both 
sides in the matter and the plaintiffs ought 
to have raised the question in partition pro¬ 
ceedings instead of waiting till the partition 
bad been effected. The parties will accord¬ 
ingly pay their own costs throughout. 

Appeal accepted, 

(1) 113 P. K. 1901. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 10l3 op 1910. 

November 15, 1911. 

Present :—Sir Ralph Benso.-*, Judge, and 
Mr. Justice Sundara Aiyar. 
CHERIYONNI alias ANINHAT MOOTHA- 
VAR, STYLED PATYORAMALA KOTHE 

RaMAN—Appellant 
versus 

NHERA POYILE PARKUM MINJER 
PACKER AND ANOTHER—Respondents. 

Mortqagc^Personal covcnant^Suit on mortgage^ 
Withdrawal oj prayer for sale of hijpotheca^Second 
Appeal, value oj, is determined by original value of suit. 


A deed of mortgage provided as follows: ‘-‘If I 
fail to pay the amount at the prescribed time I 
agree to your realising principal and interest ... 

... by causing sale of my fenmam and all other rights 
in the properties hypothecated and to pay the 
deficit, if any, in person.” The mortgagee sued on the 
document and in the course of the trial withdrew 
the prayer for sale. 

Held, {D that the plaintiff was not entitled to a 
personal decree for tho amount sued for; 

Mailappa v. Ram Krishna, 13 Bom. L. B. 698; 
(1911) 2 M W. N. 1; 15 C W. N. 962; 14 0. L. J. 245 
35 B. 327; 12 Ind. Cas 42, distinguished, 

(2) that a second appeal lay to tho High Oonrt, 
notwithstanding the withdrawal of tho prayer for 
sale, as tho question of whether a second appeal lies 
is determined by the nature of tlie suit as originally 
framed. 

Second appeal against the decree of the 
District Court of North Malabar, in A. S. 
No, 222 of 1909, presented against that 
of the District Munsif of Quilandy, in 0. 
S. No. 856 of 1907. 

Mr J. L. Roz'irio^ for the Appellant. 

Mr. T. Madhavan Nair^ for the Respondents. 

JUDGMENT.—The first defendant, a Sfam, 
executed a hypothecation-bond in favour 
of the plaintiff for a debt burrowed for the 
purpose of paying arrears of Government 
revenue on properties belonging to the Sat* 
nom. The document. Exhibit A., after set¬ 
ting out the purpose for which the loan was 
taken says: *I shall pay yon the said sum of 
Rs. 200 before 30fch Makaram 1078 next and 

receive back this deed.If I 

fail to pay the amount at the prescribed time, 
I agree to your realising the principal with 
interest accruing at lo per cent, a year from 
the prescribed time so long as it remains an* 
paid by causing sale of ray jenmam and all 
other rights in the properties hypothecated, 
and to pay the deffoit, if any, in person • • 

. . ” It will be observed that the parties 

depart from the phraseology ordinarily employ- 
edin hypothecation documents,thattheamount 
may be recovered both from the property 
hypothecated and from the debtor personally 
and provide that the debt is to be recovered 
by sale of the hypotheoa in the first in¬ 
stance and only the deficit, if any, from the 
debtor. The debt was borrowed for a 
purpose which would justify charging it on 

Stano'ii property and the purpose is recited 
in the document. 

There is, no doubt, a general covenant to 
pay the debt within the time specified, whioh 
would ordinarily render the covenantor per¬ 
sonally liable but the spooifio stipnlation re« 
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lating to the creditor’s rights in case of default 
shows, in our opinion, that the plaintiff was 
bound to proceed against the hypotheca 
before claiming a personal decree against 
the first defendant. In the plaint he asked 
for recovery of the debt by sale of the aiort» 
gaged property, but subsequently gave up 
that claim. We must hold that he is not 
entitled to a personal decree against the first 
defendant. The case of Madappn v. Rama 
Krishna (1), relied on by Mr. Madhavan Nair, 
affords him no help. The Privy Council in 
that case merely held, on the construction of 
a particular document, that there was a cove¬ 
nant to pay interest for a disputed period. 

Mr. Madhavan Nair also raised a pre¬ 
liminary objection that no second appeal lies 
in this case, as the prayer for sale of the 
hypotheca was withdrawn and the amount 
sued fr.r is less than Rs. 500. Bub it is the 
nature of the suit as originally framed 
that determines the question whether a 
second appeal is properly maintainable. 
We reverse the decrees of the Courts 
below and dismiss the suit with costs 
throughout. 

Appeal allowed^ 

(1) 13 Bom. L. R. 698; (1911) 2 M. W. N. 1; 15 C. 
W. N. 962; 14 0. L. J. 245; 35 B. 327; 12 lad. Gas. 42. 


MADRAS HIGH COQRT. 

Second Civil Appeal No. 1087 op 1910. 

November 16 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Snndara Aiyar. 

POLINA ACHANNA and others— 
Plaintiffs—Appellants 

versus 

MADIPATI VBNKATARAMANA— 

' Dependant— Respondent. 

Madras Rent Recovery Act (VIII of 1865^, ss. 10, 12, 
41, 49, 70— Ejection of tenant hy illegal order of Re- 
venue Court —Butt for possession and damages under sec¬ 
tion 12— Suit for damages alone maintainable — ^Proceed¬ 
ings* ^ meaning of. 

A ryoty who was ejected from his land by an 
alleged illegal order of a Revenue Court passed under 
section 10 of Madras Act VIII of 1865, sued the land¬ 
lord for possession and for damages under section 12 
of the Act: 

Ueldy that the suit for possession was not maintain¬ 
able, but that the suit for damages was. 

The expression ^proceedings’ in section 49 of the 
Act is not restriosed to proceedings taken by a public 
Officer or Couit. 


Raja Cheli Kani Venlcatagopala Rayon Qaru r. 
Narayansami Reddi, 27 M. 210 and Velagaleti Rama- 
krishnaya v. Suramani Bapaya Appa Rowy 27 M. 430, 
referred to. 

• Second appeal against the decree of the 
District Court of Godavari, in A. S. No. 116 
of 1908, presented against the decree of the 
Head Assistant Collector of Rajahmundry, 
dated 1st June 1908, in Summary Suit No. 3 
of 1906. 

Mr, P. Narayana Murthy, for the Appel¬ 
lant. 

The Hon’ble Mr. T. V, Seshagiri Aiyar^ for 
the Respondents. 

JUDGMENT.—The suit in this case was 
instituted under section 12 of Act VIII of 
1865 for recovery of possession of the land 
from which the plaintiff, a ryoty was ejected 
by the land-holder in pursuance of an order 
obtained under section 10 of Acb VIII of 
1865, in consequence of the plaintiff’s failure 
to accept a p'ltta which he was directed to 
accept by the Revenue Court. The plain¬ 
tiff claimed also damages sustained by him 
in consequence of the unlawful eviction. The 
Older of eviction was passed by the Revenue 
Court on the 20th January 1906 and was 
carried out on the 22nd contrary to the pro¬ 
visions of section 70 of the Act, which enacts 
that the tenant shall not be evicted before 
the expiration of thirty days from the date 
of the order. The District Court held that 
the suit was not maintainable under section 
12 of the Act and in so holding it was right, 
as that section only provides that no tenant 
shall be ejected without an order under sec¬ 
tion 10 or section 41. But the learned Vakil 
for the appellants contends that as the evic¬ 
tion was unlawful, the suit is maintainable 
in so far as the claim for damages is concerned, 
under section 49 of the Act, which provides 
that ‘‘any person deeming himself aggrieved 
by any proceedings taken under colour of 
this Act shall be at liberty to seek redress 
by filing a summary suit for damages 
before the Collector.” This contention 
mast prevail. Mr. Seshagiri Iyer, for 
the respondent, contends that section 49 is 
not applicable to the case, as the expression 
“proceedings” must be understood to mean 
“proceedings taken by a public officer or a 
Court,” and no proceedings of a public officer 
are impeached by the plaintiff as improper, 
and he refers to section 76 which speaks of 
“ a jodgment of a Collector in proceedings 
under this Act.” We cannot accept this argu- 
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menfc. Section 76 shows no more than that 
these are “proceeding’s” under the Act in 
which Collector may pass “a judgment.” It 
does not show that there are no proceedings 
in which he would not do so. The Act au¬ 
thorises the land-holder also to take several 
proceedings without resort to the Collector. 
He can tender pattas and distrain property for 
arrears of rent on his own responsibility, and 
he may be guilty of various illegalities and ir¬ 
regularities in doing so. He may distrain pro¬ 
perty when there are no arrears, or without 
properly tendering pitta which the tenant is 
bound to accept. He may distrain without 
making a demand of the arrears as required 
by law. He may act in violation of the various 
provisions relating to distraint. Suits have 
been entertained in all these cases: See 
Rajah Ghelikani Venkatagopala Rayon Qaruv. 
Narayanasami Reddi (l), Velagaleti Rama- 
krishnayya v. Suramani Bapayya Appa, Rowi2), 
We must hold that the claim for damages is 
maintainable. We reverse the decrees of the 
lower Courts and remand the suit to the 
Court-of first instance for fresh disposal ac¬ 
cording to law, in so far as it relates to the 
claim for damages. E3ach party will bear his 
own costs throughout up to date. 

Decree reversed, 

(1) 27 M. 210. 

(2) 27 M. 430. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 1782 of 1910. 

November 16, 1911. 

Presentx —Sir Ralph Benson, Judge, and Mr. 

Justice Sundara Aiyar. 

SUBIHA PILLAY and others—Appellants 

versus 

VELAPPA NAICKBN and another— 

Rbbpondentb. 

Vendor <ind purchaser—Contract for sale—Suhsequcni 
sale to other vendees - Specific performance, suit for, hy 
first contracting party — Decree, Jonn of — 
vendees to execute conveyance to plaintijf—Absence of 
prayer in plaint—Trust — Trusts Act (II of ISS2), s. 91 — 
Civil Procedure Code (Act V of 19D8i, O. Xfjl, r. 33 
Where it ia agreed to sell property to oiio person 
and it is subsequently sold by tho vendor in contraven¬ 
tion of the agreement, and tho first purchaser brings 
a suit for specific performance of tho contract of 
sale, the proper form of tho decree to bo passed in 
case of plaintiff’s success, is not to declare the siibso- 
quont sale void, bub to direct tlio subsequent purchaser 
to execute a conveyance to plaintiff. Tlio Court Ima 
power laiulor Order XLI, rule 33, Civil Procedure Code, 



* 


1908, to pass such a decree oven though tho plaint 
does nob contain a prayer to that effect. 

The subsequent purchaser in such a case ia in law a 
trustee of the property for the person who haa a 
prior agreement for sale. 

Second appeal against the decree of the 
District Court of Coimbatore, in A, S. No. 67 
of 1910, presented against that of the Dis¬ 
trict Mansifof Udamalpet, in 0. S* No. 591 
of 19C8. 

Hon*bIe Mr. P. S Sivasioami lyer^ (Advo¬ 
cate-General), for the Appellants, 

Mr. T. R. Ramchandra lyer^ for the Re¬ 
spondents. 

JUDGMENT.—The suit is for speoifio 
performance of an agreement to sell certain 
land, entered into between the plaintiff and 
the first defendant. The latter sabseqnently 
sold the land to the second and fourth defend¬ 
ants. The plaintiff asked for a declaration 
that the sale in favour of defendants Nos, 2 
to 4 was void cs against him, and for a direc¬ 
tion that the first defendant to execute a con¬ 
veyance of the land in the plaintiff’s favour 
and this is the decree that has been passed 
by the District Court We accept the finding 
of the Judge that the plaintiff is entitled to 
specific performance. The sale to the defend* 
ants Nos. 2 to 4 is good in law snbject to the 
plaintiff’s rights. Section 91 of the Trusts 
Act enacts that in suoh a case the sabseqaenti 
purchaser is a trustee of the property in law 
for the person who has a prior agreement for 
sale. The proper course in snob a case would 
be to direct a conveyance to be executed by 
the subsequent purchaser. We believe that 
the practice generally in the Mofussil Courts 
is to declare the subsequent sale void and to 
direct the vendor to execute a conveyance* 
We are not prepared, in the face of the exist¬ 
ing practice, to accede to the appellants’ con¬ 
tention that the suit should be dismissed on 
the ground that there is no prayer in the 
plaint for the execution of a conveyat 06 by 
defendants Nos. 2 to 4. We have the power, 
if necessary, to diieot the subsequent par- 
chaser to execute the oouveyanoe: See Order 
A LI, rule 33, of the Code of Civil Procedure* 
We, however, consider it uuneoessaty to do so 
in this case, as there are diffioultiea arising 
from the particular facts of the case. 

We dismiss the second appeal with costs* 

Appeal dimissed. 
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PUN’JAB CHIEF OOCTRT. 

Second Civil Appejl No. 49 of 1910. 

December 2, 1911, 

Present', —Mr. Justice Jobustone and 
Mr. Justice Shah Din. 

PARTAB SINGH AND OTHERS—PLAINTIFFS— 

Appellants 

versus 

Musammat PANJABU AND OTHERS— 

Defendant^—Respondbn'im. 

Custom-Succession - Daughter—Self-acquired p'o- 

{'l-^Collatcrals Burden </ lovoj —Uenn'iil Jals oj 
Ludhiana District. 

Tbe burden of provhip^ that tlic collaterals of the 

propositus are entitled to succeed to his self-acquir- 

ed property in preference to lus daughter lies on the 
collaterals. 

Among Qoriwal Jats of the Ludhiana District 

a special custom, contrary to general custom, prevails 

whereby daugliters are excluded by collaterals of the 

4th degree as regards succession to self-acquired pro- 
perty. ^ ^ 

iQ?i 124P. W. R. 

1911, followed. 

77 P. L. R. 

1901; Rajo v. Karam Baksh, 13 P. W. R. 1908* 11 P R 

1908; 92 P. L. R. 1908, distinguished. ’ 

The fact that a daughter is in possession of the 

deceased s self-acquired property under a mutation 

order IS not material except perhaps as regards bur. 
den of proof. 

Second appeal from the order of the Divi¬ 
sional Judge, Ludhiana Division, dated the Isfc 
November 1911, aGarraing that of the Addi- 
tional District Judge, Ludhiana,dated the Slst 
July 1909, dismissing plaintiff’s claim. 

Lila Lojpit Bai, for the Appellants. 

The Hon ble Mr. Muhammnd Shati, for the 
Respondents. 

JUDGMENT,—The parties to this case 
are Qoriwal Juts of Tahsil Jagraon, District 
Ludhiana, Plaintiffs as reversioners claim 
the property left by one Dhannu, while 
defendants Nos. 1 to 3 are Dhannu’s married 
daughters, as per pedigree table:— 


JOGI 


Diwana 

I 

Lehna 


Dhannu, 

whose widow Dani 
held for life 

I 

Defendants Nos. 1 to 3, 
daughters. 


1 

Genda 

I 

Sohna, 

whoso sons and grand'Sons 
arc plaintffs. 


The other defendants are (1) ten plaintiffs 


in a connected oase with which we are not 

now concerned, and (2) eight mortgagees for 
ihe property. 

Plaintiffs claimed by right of inheritance 
on the contention that among Qoriwal Jats 
of Ludhiana daughters are excluded from 
inheritance by collaterals in the 4th degree, 
whether the properly is self-acquired or not! 
[The first Court talks of collaterals in the 
lOfh degree and the lower Appellate Court 
of the 5th degree, but clearly plaintiffs are 
m the Ith degree, Jogi, being tho common 
ancestor in this case.] 

The first Court found that plaintiffs are 

collaterals of Dhannu as stated above, and 

this point need not be mentioned again. It 

then went on to hold that the property in 

suit was acquired by Diwana and not by Jogi 

and was, therefore, not ancestral qua 

plaintiffs. Lastly, remarking that in the 

Punjab generally daughters succeed to 

self acquisition in preference to remote 

collaterals, the Court expressed the opinion 

that plaintiffs had proved no special custom 

to the contrary, notwithstanding the entry 

in their favour in the Riwaj-i-am, and that 

in equity, collaterals in the “tenth degree” 

should not be given preference over daughters 
in such cases. 

The suit having been thus dismissed, 
plaintiffs appealed to the learned Divisional 
Judge, who upheld the first Court’s decision 
He laid the onus npon plaintiffs, and this 
was, no doubt, right enough; and he proceeded 
to rule that the Biwag-uam eatry was not 
sufficient to shift the onus and that the one 
decided case on the point among these GorU 

namely, Musammat Ishar Kuar v. 
Raia Singh (1), decided by the District 

Judge, Ludhiana, in 1908. did not help the 

plaintiffs. 

The plaintiffs have come up here with a 
further appeal, which we think must suc¬ 
ceed. The lower Appellate Court’s judgment 
was delivered on 1st November 1909 and the 
appeal against it was laid before a Judge of 
this Court on 22nd June 1910, who. going 
upon the general custom of the Province in 
regard to succession of daughters to uon-au- 
cestral property, remarked that, if the pro- 
perty was non-ancestral the decision of the 
lower Appellate Court was, in his opinion 


(1) 9 Ind. Cas. 60S; 29 P, R. 1911j 94 P. L R 
1911; 124 P. W. R. 1911. *r.u,iu 
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correct, bat that it might be that after all 
the property was ancestral. This expression 
of opinion, of course, does not bind us now, 
the more especially as the Judge had not the 
benefit of considering the judgment of this 
Court (Division Bench) in M?isammat Ishar 
Jianr's case (1) mentioned above, which came 
up here, on first appeal. Then, after an ex¬ 
haustive examination of the evidence and 
a careful local inquiry by a Commissioner, 
it was laid down that among Horiwal Jats 
of Ludhiana there was a special custom con¬ 
trary to general custom whereby daughters 
were excluded by collaterals. In that case 
the collaterals were related in the 3rd degree, 
but no stress was laid upon this circumstance, 
and it is apparent that the conclusion would 
have been the same had the degree of re¬ 
lationship been the 4<th. See Ishar Kaur 
V. Baja Singh (1) [decided on 13th 
February 1911, and heard on 6th February 
1911, 5 or 6 months after the case now 
before xib first came before the Judge in 
Chambers.] 

It seems clear to us that we must follow 
that ruling unless it can be effectually dis¬ 
tinguished. Mr. Shafi, besides noticing the 
difference of one degree in nearness of re- 
lationship, takes three points in this con¬ 
nection. First, he points out that there 
the collaterals vpere in possession under a 
mutation, whereas here the daughters have 
this advantage; next, that there the plain¬ 
tiff was not a daughter but a daughter’s 
daughter (really a sister’s daughter) and, 
thirdly, that there the original acquirers 
were two whole brothers, deceased being 
descendant of one brother and plaintilTa 
of the other. Wo cannot see that the first 
of those points is material except perliaps 
as regards burden of proof, which wo Imve 
conceded lies on plaintitfe; and the facts as 
regards the third point are precisely the 
same as the present case. The second point 
alone thus needs examination. 

It is true that tho plaintiff in Musammat 
Ishar y^aMr’,9case(l) wasasister’sdaughter, i.e., 
daughter’s daughter of the pennltimate male- 
holder, but nevertheless the dictum hat tho 
daughter herself was not entitled to sue ’erd as 
a full owner was not obiter, for it was part rf 
plaintiff’s case. Htroi gly uTgtd 1)3 lu i It-aiOMi 
Counsel, Mr. Shafi, tiar. ahe was eutiilt'd 
in preference to the c«dlate!al.s because her 

mother was by custom entitled to succeed 


as a full owner. This made it necessary for 
this Court to consider and decide the ques 
tion of the relative rights of a daughter and 
collaterals, and the appeal was decided 
against the plaintiff expressly on the ground 
that her mother, even considered as a 
daughter of a male-holder, was excluded 
by tho collaterals and so a fortiori she was 
herself excluded. The local inquiry and the 
investigation in Court were all directed to 
the ascertainment of the rights of daughters 
of male holders as such. It is char, then, 
that the case eannot be effectually distin 

guished from the present case. 

And we do not think Mr. Shafi has succeed¬ 
ed in showing us that the ruling in that 
case was unsound. Ho refers us to section 
23 of Rattigan’s Digest, but that only states 
the general custom and here there is, for 
reasons fully given in the other case which 
we need not repeat here, a peculiar special 
custom followed by this section of Jats, Then 
he points to the Hindu law under which a 
daughter is an heir but a daughter’s daughter 
is not; but we cannot see how this helps 
matter’s when a special custom is proved. 
Lastly, he quotes a number of rulings, see 
below* concerning which we offer the follow- 
iiig remarks: — 

2^oivnh-ud-din v. Komi (2) is a case 
of Malak Rijputs of Ludhiana city, and 
a gift to the daughter had been made. No 
doubt the Ui:v(ir-i am was the same as that 
now before ns, but here the tribe is different 
and theie was no gift; and there the learned 
Judges do not seem to have noticed the re¬ 
mark at page 40 of Mr. Gordon Walker’s 
Volumo on Customary Law in Ludhiana, 
para. 79, to the effect that in such matters no 
distinction is made between ancestral and 

self acquired pioporty. 

R(i]0 V. Knrnm Ihtkh$h (3) 19 ft 0ftS6 Oi 

Ratal Jats of Tahsil Lahore, in which a be¬ 
quest to a daughter made in presence of col¬ 
laterals in the 8th degree was upheld. 

The other rulings are quoted in order to 

(2J 12 P. R. I'lOl; 77 P. h. R. 1901. 

(2) U P. R. 190S, 92 P. L, R. 1908. 13 P. W. R. 
190S. 


^Xaivah.ud-ilin v Kami, 12 P R. 1901; 77 P. b. R. 
190 • Ixojo V Karam Unkhsh, H P R 190H; 92 P L R. 
lOQS 12 P W. R. 9 vS .lf.n//.i Pakhsh v Muhammad 
Bokhsh, r> l P R 9i (1; s.n/a.i Hohim Shah v. Sayad 
Husain Shah, lOi P. R. liiOlj 119 P. L. R, 1901j Kur 
AtoaiJi Yi VnQhi, 24 Vt 
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bring to our notice the warnings given by 

several learned Judges in them of the danger 

in relying too much upon statements of cus* 

tom made by male to the prejudice of females. 

We are well aware of the danger; but we 

do not see how the warnings really affect 

this case. The ruling we elect to follow was 

based on a large mass of evidence which is not 

in any way weakened by any consideration 

of the danger of excessive reliance upon a 
Eitvaj‘t>am, 

For these reasons, we accept this appeal, 

and, setting aside the judgments and decrees of 

the Courts below, we decree plaintiff’s claim, 

but in view of the facts that the ruling 

we follow was not delivered until February 

1911 and that the case, apart from that 

raling. was a doubtfnl and difficult one, wo 

direct that the parties do bear their * own 
costs. 

Appeal accepted. 

MADRAS HIGH COURT. 

Appeal againlt Order No. 16 of 1911. 

November 22, 1911. 

Fresent:—B{r Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 

MULLASERI GOPALA MENON_ 

Appellant 

versus 

KRISHEKI KOVILAKNATH MANAVIK"- 
RAMAN, alias ANUJAN RAJA AVERGAL 

— Respondent. 

Civil Procedure Code {Act Xl'fo) 1882 s. 27S^Exe. 
cution oj decree^Application to execute decree already 
under attachment, whether an application in accordance 
with law-Lxmitaiion--Decree ly first Court reversed on 
rtpyeat Restitution, whether enforceable in execution^ 
Cml Procedure Code {Act V of 1908), s. 144. 

An application for execution of a decree which was 
dismissed on the ground that the decree itself was 
already under attachment, is an application in ac- 
cordanco with law so as to save limitation. 

ThucluiJcovil Unni Koya V. Arapayil Pathuii XJmma 
(1911) 1 M. W. N. 187, 9 Ind. Gas, 786, 9 H. L. T. 312, 
21 M. L.^ J. 577, explained and distinguished. 

The right of restitution arising out of the reversal 
of a decree of an Appellate Court is, under section 144 
Civil Procedure Code, 1908, enforceable in execu.* 
tion and no separate suit lies for the purpose. 

Appeal against the order of the Subordi¬ 
nate Judge at Palghat, in A. S. No. 761 of 
1910, presented against the order of the 
District Munsif at Alatur, in Miscellaneous 
Petition No. 1112 of 1910, 

Dr. S. 8waminathan,iov the Petitioner. 

Mr, T, E. EaTnachandra Aiyar, for the 
Respondent, 


JUDGMENT.— The first question argued 

before us relates to limitation and arises upon 
the foots. One Seshan Pattar was sued in 
the District Munsif’s Court at Alatur in lt»04 
by the present appellant, and the latter re¬ 
covered a decree for payment of money but 

the decree was reversed by the Subordinate 

i onf ' the 3^-d September 

1904. Before the judgment of the Appellate 

Court however, was passed the appellant had 

executed the original decree against Seshan 

rattar. Then it appears the assignor of the 

respondent in this appeal instituted a suit in 

1906 in the District Munsif’s Court at'Alatur 

and attached before judgment the right of 

Seshan Pattar to the restitution of the property 

recovered from him by the appellant under 
the decree of the lower Appellate Court dated 
3rd September 1904. The application for 
execution which the District Munsif found 
would save limitation, was made by Seshan 
Pattar’s sons on the 30th August 1907. At 
the time of the application the decree had 
been attached, as already stated, and the 
question is whether the application which 
was dismissed on the ground that the decree 
was under attachment and could not, there¬ 
fore. be executed can be regarded as an appli- 
cation according to law as a step-in-aid of 
execution. The-learned Counsel for the appel¬ 
lant has strongly relied in support of his 
contention that the application was not in ao- 
cordance with law on the case of Thucha. 
hoiil UnniRoyi^. Aropayil PnthutiUmma (1). 
But that was a case in which the attachment 
was under the second paragraph of section 

. I, . , ® provisions 

of this paragiaph cannot be applied to the 

present case, for it is the same Court, that 
is, the District Munsif’s Court of Alatur which 

passed the decree sought to be executed and 

which has to execute the decree of the Subor¬ 
dinate Judge’s Court of Palghat which is 
under attachment. This case would rather 
seem to be covered by the first part of the 
penultimate paragraph of section 273, which 
does not direct stay of the execution of the 
attached decree. Even if that provision does 
not apply, the only effect of the attachment 
would be to prevent alienation. Nor is there 
any thing in the terms of the order passed 
on the application for attachment which 

(1) (1911) 1 M.W.N. 187i 9 Ind. Cas. 786; 9 M L T 

312; 21 M. L. J. £77. » m.u. 1. 
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forbids tbe decree-bolder from proceeding 
with tbe execution. We, therefore, hold that 
the application of the 30th August 1907 was 

in accordance with law. 

The second point argued by Dr. Swami- 
nathan is that a right of restitution arising 
out of a reversing decree cannot be enforced 
in execution. But section 14 of the present 
Civil Procedure Code, which governs the 
question, makes it quite clear not only that 
such a right can be enforced in execution; 
but that no suit shall lie for the purpose. 

The result is that the appeal is dismissed 

with costs. 

Appeal dismissed. 


PUNJAB ClllBF COUUT. 

Second Civil Appeal No. 1120 ok 1910. 

November 30, 1911. 

Present :—Sir Arthur Reid, Kt., Chief Judge, 

and Mr. Justice Rattigan. 

HAZARA SINGH and another—Plaintiffs 

—Appellants 
versus 

HARNAM SINGH and others — 
Defendants—Respondents. 

Custom’^Alienation—liight of collateral in the 
eleventh degree to contest alicnaiion-^Right oj succession 
wider than the right to control alienation. 

In the absence of a special custom in liis favour, a 
collateral of the alienor in tlio llth degree has no 
right to object to the alienation. 

Arur Singh v. Musammat Lachmi, 75 P. 11. 189S 
and Khazan Singh v, Rchi, 55 P. It. 190fi, not follow¬ 
ed. 

Natha Singh v. Mohan Singh, 95 V. It. 1900: 
103 P. L. It. 1900; Uira v. Karam Kaiir, 23 P. 
B. 1907; S'aK'aa Singh v. Ifarnainnn, 102 P. h. 
11. 1901; Hardassing v. Bata, 01 P. L. It. 1003; 
Gujar V. Sham Das, 107 P. It. 1887; ^fanl|aI v. Chetu, 
20 P. II. 1890, relied upon. 

The right to succeed, where escheat is the alter¬ 
native to succession, is far more oxtonsivo than tlio 
right to control alienation. Thoro is nothing incon¬ 
sistent in the proposition that a distant collateral, who 
cannot control alienation, may still have a right supo- 
rior to the Crown. 

The more fact that the property in respect of 
which the right of control has been as.soi tod, has 
descended from the common ancestor of tho alienor 
aud tho claimant does not, in tho ahsonco of a special 
custom in favour of tho latter, entitle him to deprive 
tho alienor of tho right to select his successor or ro- 
preaentative in estate, whore tlie claimant is a voiy 
remote relation. Tho latter succeeds only to so much 
of the property as has not boon disposed of by tho 
alienor. 

Dula Singh y. Wazir Svigh, Gd r, R. 1887, relied 
upon. 


Second appeal from the order of the Diyi- 
flional Judge, Jullundur, dated the 3rd August 
1910, reversing that of the Munsif, 1st Class, 
Jullundur, dated the 23rd December 1909, 

decreeing plaintiff a claim. 

Rai Sahib Pandit Sheo Narain and Lala 

Bharam Ohand, for the Appellanta. 

Rai Bahadur Bakhshi Sohan Lal^ for the 

Respondents. 

JUDGMENT.—This appeal and No. 1121 
of 1910 can be disposed of together, the two 
suits having been dismissed, on the appeal of 
the defendants, by the lower Appellate Court 
on the ground that the plaintiffs’ collaterals in 
the llth degree of a mortgagor, had no right 
to control his alienation of his ancestral pro¬ 
perty. 

Tho authorities cited on either side are 
Muhammad v, Jahan Khan (1). in which it 
was held that a well established rule, per¬ 
mitting male collaterals in the tenth degree 
from a deceased proprietor tocontestan alien¬ 
ation by bis widow to his sister s son, pre¬ 
vailed araongMuharamadau Jats of Gujar Khan 
Tahsil Rawalpindi. 

Dtila Singh V. Wazir Singh (2), in which 
it was held that the oollateraKs in the tenth 
degree of a childless Jut landowner of the 
Batala Tahsil, Gurdaspur, had not discharged 
the burden of proving that they could con¬ 
trol his power of alienating ancestral pro¬ 
perty. * 

Powell, J., said:—“A very remote relation 
may be entitled to the succession rather than 
that the property should escheat; but it is a 
well recognised rule that relations, at any 
rate beyond the 6fth, or, possibly, sixth or 
seventh degree, must show that by custom 
they are entitled to intervene.” 

Gu)ar V. Sham Das (3), in which Plowden, 
S. J., said;—“it has been found as a rule 
that collaterals beyond the fifth or at most 
the seventh degree of relationship are not re¬ 
cognized as entitled to control the aotion 
of a souless proprietor in respect of disposi¬ 
tion.” 

The parties were Jats of the Hoshiar- 
pore District, and it was held that tbe trans¬ 
feree had not discharged the burden of prov¬ 
ing that a grand nephew of the trausferor 
could not contest the transfer. 

(1) no P. U. 1883. 

(2) (59 P. 11. 1887. 

(.3) 107 P. 11. 1887. 
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Mangal V. Ghetu (4), ia which ib was held 
that among Bajvah Jats of Mauza Babiar, 
Tahsil Raya, Sialkofc, collaterals in the tenth 
degree could not object to an alienation by a 
childless proprietor. 

Allah Bakhsh v. Buta (5), in which it was 
held, following the principle laid down by 
the Fall Bench in 1887, that the burden of 
proving affirmatively that they were entitled 
to challenge a sale by a sonless Ghuman Jat 
of Muuza Kala, Sialkot Tahsil^ lay on the 
plaintiffs who had embraced the Mahomedan 
religion, lived in another village and were 
collaterals in the eighth degree of the vendor, 
the vendee being his collateral in the ninth 
degree, and that they had not discharged the 
burden. 

Arur Singh v. Musammat Lachmi (6), in 
which it was held that among Dhillon Jats 
of the Lahore District, collaterals in the 

ninth degree of the alienor could object to an 
alienation. 

The Division Bench said, referring to the 
dictum of Plowden, S. J., in Ralla v. Budha 
(7), at page 230, that the rule in favour of con¬ 
trol by collaterals of alienation had been re¬ 
cognized thoroughly since the passing of the 
Full Bench decision in 18^7, above cited, and 
continued:— This being the case, all agnates 
who are heirs by virtue of their relationship 
have presumably the right of objecting to any 
act which injures their right of succession 
and it is difficult to see bow an arbitrary line 
can be drawn in favour of agnates up to a 
certain degree, and those beyond excluded 
from the benefit of the presumption.” 

Khazan Singh v. Itelu (8), in which it was 
held, that among the agricultural tribes of 
the Punjab there was no definite limit of pro¬ 
pinquity up to which kinsmen are to be pre¬ 
sumed to have the right to impeach aliena¬ 
tions, without consideration or necessity, of 
ancestral land by a sonless proprietor, and 
beyond which they are to be presumed not 
to have it, and that collaterals in the tenth 
decree of the alienor had this right. 

Natha Singh v. Mohan Singh (9), in which 
it was held that the <ynus of proving that 
among Ohuman Jats of the Sialkot Tahsil^ colla¬ 
terals in eighth degree could contest an alien- 
(4) 20 P, R. 1890. 

(6) 79 P. R. 1891. 

(6) 75 P. R. 1898. 

(7) 60 P. R. 1893. 

(8) 35 P. R. 1906. 

C9) 93 P. R. 1906i 163 P, L. R. 190G. 


ation by a childless proprietor of his ancestral 
land was on the collaterals, who had failed 
to discharge it. The Division Bench said:— 

It is not necessary to discuss in detail the 
instances cited on behalf of the defendants. 
* * * They consist of a number of cases 

in which it was held that collaterals of a 
higher degree of remoteness were held incap¬ 
able of suing, and their value lies in the fact 
that they show that a numerical limit be¬ 
yond which collaterals are not competent 
to sue is fully recognized * * * and they 

emphasize what has been noted in several 
rulings of this Court and what is undoubtedly 
the case that a right to succeed to an estate 
after the death of the owner does not neces¬ 
sarily infer the right to control its disposal 
by that owner daring his life-time, even 
under the customary law. 

Hira v. Karam Kaur (10), in which it was 
held that, among Hindu Bhat Jats of the 
Raya Tahsil, Sialkot, his collaterals in the 
eighth degree were not entitled by custom 
to contest an alienation of ancestral property 
by a sonless proprietor, as being made with¬ 
out necessity or consideration, 

Sawan v. Harnaman (11), in which it 
was held, in a case between Jat Sudas of 
the Jullundur District, that collaterals in the 
10th degree had not discharged the burden of 
establishing their right to control alienations 
by a childless proprietor. 

Hatdas Singh v. Buta (12), in which it was 
held that among BajwahJatsot a Tahsil, other 
than Raya, in the Sialkot District, collaterals 
in the 11th degree could not interfere with a 
gift to a maternal uncle. 

In some of the cases above cited the pro¬ 
visions of the Biwaj-i-am affected the deci¬ 
sion, but the weight of authority is, in our 
opinion, very strongly opposed to be plain¬ 
tiffs’ alleged right to interfere with the alien¬ 
ations in suit, in the absence of evidence of 
special custom,in his favour. It is true that 
Arur Singh v. Musammat Lachmi (6) and 
Khazan Singh v. Belu (8), to which Chatter- 
jee, J., for whose opinion we have very great 
respect, was a party, indicated a tendency to 
admit the right of the remotest collaterals 
to control alienations but our brother Ro¬ 
bertson, a party to the later of these two 
judgments, was also a party to Natha Singh 

(10) 23 P. R. 1907. 

(11) 162 P. h. R. 1901. 

(12) 94 P.L. R. 1903. 
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V. Mohan Singh (9) and Hira v. Karatn Kaur 

(10), above cited. , . 

The authoritiee confirm ua in the opinion 

that the right to aucceed, where eaoheat la 
the alternative to succession, is far inore ex¬ 
tensive than the right to control alienation, 
and there is, in our opinion, nothing in¬ 
consistent in the proposition that a distant 
collateral who cannot control alienation rasy 
still have a right superior to the Crown. 
The mere fact that the property, in respect 
of which the right of control has been assert¬ 
ed, has descended from the common ancestor 
of the alienor and the claimant does not, in 
the absence of evidence of a special custom 
in favour of the latter, entitle hira to de¬ 
prive the alienor of the right to select his 
successor or representative in estate, where 
the claimant is a very remote relation; the 
latter succeeds only to so much ot the pro¬ 
perty as has not been disposed of by the 
alienor. In these cases no special custom 
has been established or even seriously as¬ 
serted. 

For these reasons, we dismiss this appeal 
with costs. 

Appeal dismissed. 


MADRAS HIGH CODRT. 

Appeal against Order No. 11 of 1911. 

November 28, 1911. 

Present -.—Sir Ralph Benson, Judge, and Mr. 

Justice Abdur Rahim. 

KATCHALAI MUDALI— Appellant 

versus 

V. KUPPANNA MUDALI— Respondent. 

Mortgage-Prior and puisne mortgagees—Suit bg 
f,econd mortgagee—Joinder of first mortgagee as party — 
Decree for sale-Non-reservation of rights of first morf- 
gageCf effect of—Whether bars first mortgagee's right to 
enforce his mortgage. 

A decree in a mortgage suit, brought by a aecoiul 
mortgagee impleading a prior mortgagee as party de¬ 
fendant, which directed thcaalo of the property witli- 
out reserving the rights of the prior niortgageo, does 
not, whore the latter’s right lias been admitted, bar 
a suit by the prior mortgagee for onfoiconient of his 
mortgage right. The decree in such suit does not 
intend that the sale of property is to be in dofoasunco 
of the first mortgagee’s rights. 

Arunachella Reddi v. Perumal Reddi, 9 M. L. T. 90; 
21 M. L. .T, G3o; 9 Ind. Oas. 2S5, referred to. 

Sri Gopal v. Pirthi Singh^ 2*1 A. 429; 20 I, A. 118; 
4 Bom. L. K. 827; G C. W. N. 889, explained and dis¬ 
tinguished. 

It is not necessary, in a suit by a puisne mortgageo 
that the holders of prior mortgages should be made 


parties and questions relating to their mortgage de- 

Martvari v. Barhamdeo Prasad, 1 0. L. J. 337 

at p. 348, referred to. rv t • i. 

Appeal against the decree of the Diatnct 

Court of North Arcot, in A. S. No. 228 of 

1909, presented against the decree 

District Munsif of Sholinghur. in O. b. No, 

1254 of 1907. ^ , 

Mr. K. 0. Besik achariar for the Appel- 

lant. 

Mr. T. F. Uathukrishna, Iyer, for the 
Respondent. 

JUDGMENT.—Here the appellant is a 
puisne mortgagee and tho suit is instituted by 
the respondent, who is the assignee of a prior 
mortgagee, for enforcement of that mort¬ 
gage. It is argued on behalf of the appel¬ 
lant that the decree in the prior suit institut¬ 
ed by the appellant for enforcement of his 
mortgage which directed the property to be 
sold in satisfaction of the appellanCa mort¬ 
gage without expressly reserving the right 
of the respondent, who had been added 
as a party defendant to tnat suit, was a bar to 
the present action. But we do not think 
there is force in this contention. In the 
previous suit, the appellant, who was the 
plaintiff, admitted the present respondent’s 
mortgage and there was no dispute about 
its priority over the appellant’s mortgage. 
The question at issue in that case was 
something else. No doubt, the decree made 
no provision for the respondent’s mortgage but 
that does not necessarily mean that the sale of 
the property was to be in defeasanoe of hi8 
lights. See Arunachellii Redd^ v, Perwmol 
Reddi (1). U is nob necessary, in a suit 
by a puisne mortgagee that the holders of 
prior mortgages should be made parties, and 
the questions relating to their mortgages be 
determined: See S*n£/um Marwari V, 

Barhmadeo Prasad (2), 

The learned Vakil for the appellant has, 
however, strongly relied on the case of -JJft 
Qopal V, Pirthi Singh (3). But, in that 
case, the object of the suit was to obtain 
a determination of the rights of the different 
incumbrancers on the property, and one of 
the parties failed to set up his alleged 
incumbrances. It was, therefore, held that 
he could not enforce it in a subsequent 

(1) 9 M. L. T. 90; 21 M. h. J. 035; 9 Ind. Oaa. 286. 

(2) I C. L. J. 331 at p. 34S. 

(3) 24 .V. 429; 29 1. A. 118; 4 Bom. L. R. 837j 0 0, 
W. N. 889. 
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suit. The present case, as we have pointed 
out, is quite different. 

The appeal must be dlstnisi^ed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal N'o. 28^ of 1910. 

July 5, 1911. 

Present '.—Mr. Justice Mookerjee and 
Mr, Justice Carnduff. 

UEBI DAS MARWARI —Plaintiff — 

Appellant 

versus 

The chairman op MOTIHART 
MUNICIPALITY— Defendant— 

Respondent. 

Municipality—Permanent lessee- under Municipality 
—Exemption from payment of rates —Contract —Onus 
oj proof. 

A. permanent lessee under a Municipality is not as 
such exempted from payment of Miiuioipal rates. 
The case must be governed by the contract. If there 
is no provision in the lease for any exemption, 
the lessee must pay the rates wliich ho is under a 
statutory obligation to pay. 

^ The burden is upon the lessee to establish an exemp* 
tion from the statute. 

Mohanand Sahai v. 8aid-un>nissa, 8 0. L. J. 525; l2 
0. W'. N. 154, relied upon. 

Appeal from the decree of the Sub-Judge 
of Mozaffarpur, dated July 24th, 1909, revers¬ 
ing that of the Munsif of Motihari, dated 

March 22nd, 1909. 

Babu Sasi Pekhar Bose^ for the Appellant. 

Babns Lachmi Narain Singh and Satya 
Ohnran Singh, for the Respondent. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiff in a suit for declaration that he 
is not liable to pay Municipal rates under the 
Bengal Municipal Act. The plaintiff is a 
lessee under the Municipality and his con¬ 
tention is that he has been exempted from 
payment of Municipal rates by the proper 
authority. The Court of first instance 
decreed the suit, upon appeal the Subor¬ 
dinate Judge has dismissed it. The Courts 
below have discussed the question whether 
the plaintiff has been validly exempted from 
the payment of Municipal rates by a legally 
constituted authority. In our opinion, no 
such question arises or requires consideration. 
The case for the plaintiff is that his rights 
are regulated by the contract between the 
parties. That contract makes him perma¬ 
nent lessee under the Municipality. He is 


liable thereunder to pay for the use and 
^cupation of the land at a specified rate. 
That rate, again, is liable to be enhanced after 
a prescribed period. It is further provided 
that the land is let out for building pur¬ 
poses but restriction is imposed as to the use 
of the building to be erected. There is 
also a provision by which the Municipality 
IS entitled to exercise a right of pre-emption. 
There is no provision in the lease, however, 
to the effect that the plaintiff will be 
exempted from the payment of Municipal 
rates after the erection of buildings on 
the land demised. The plaintiff is clearly 
under a statutory liability to pay the rates 
demanded from him and the burden is 
upon him to establish an exemption from the 
st^i^iQ:\_MohanandSahai v. Said-un-nissa\l)'], 
If It was intended by the parties that the 
plaintiff should be exempted from the 
payment of Municipal rates, there ought to 
have been an express covenant in the lease 
to that effect. In the absence of such a 
provision we are unable to hold, that under 
the terras of the contract between the 
parties, the plaintiff has been exempted from 
the payment of Municipal rates which he 
18 under a statutory obligation to pay to 
the Corporation. The conclusion follows 
that there is no foundation for the claim of 

the plaintiff and his suit has been rightly 
dismissed. 

The appeal, therefore, fails and is dis- 
missed with costs. 

This decision, it is conceded, will govern 

the other appeals, namely, Nos. 239, 290 and 

291 of 1910 which are also dismissed with 
costs. 

/ivon T T Appeal dismissed, 

(1) 8 0. L. J. 525; 12 0. W. N. 154. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 810 and 823 

OF 1910, 

November 16, 1911, 

Present-— Ralph Bensen, Judge, and 

Ju3tic6 Sundaira Aiyar 

RANGASAMY PILLAI and OTHBits-^ 

Appellants 

versus 

MATHU CHIDAMBARA GURUKAL 
AND ANOTHER—Respondents 

Provhicial Small Cause Courts Act fix' of 1887) 
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Sch. II, Arts IS, IS-Snmll Cause Suif—Claim /or 
temple emoluments—Takid granting — F.molumcnts — 
trusts—Suit for emoluments and uoi^idhanain—/u/'is* 
diction of Small Cause Court. 

A suit for temple emoluments, secured to the [)lain- 
tiff by the author of a trust by a ialcid, which was 
registered on the same day as the instrument of trust 
itself, both in reality forming part of the same trans¬ 
action, falls within the purview of Articles 13 and 18 
of the Provincial Small Cause Courts Act; and is not 
cognizable by a Small Cause Court. 

Where a claim for noivedhannm, or rice allowance, 
is sued for along witli a claim for such emoluments, 
the whole suit is e.’scluded from the cognizance of a 
Small Cause Court and is triable as a regular suit. 

Second appeals against the decree of ihe 
District Conrt of Madara, in A. S. No. 336 
of 1909, presented against the decree of the 
District Mnnsif of Madara, in O. S. No. 616 
of 1907. 

Mr, V. 0. Seshachartar, f. r the Respord- 
ents. 

Mr. M. Narayanswami Iyer, for the Appel¬ 
lants. 

JUDGMENT.—One of the claims (-med for 
is the amount doe to the plaintiff as here¬ 
ditary Pujari of the temple. The emolu¬ 
ments are secured to the plaintiff by the 
author of the trust by a takid ^vhich was 
registered on the same day as the instrnment 
treating the trjst itself, and both were in 
reality part of the same transaction. The 
claim would fall withiu the purview of Article 
13, and apparently also of Article 13 of the 
schedule to the Provincial Small Cause Courts 
Act. The Munsif was quite wrong in hold¬ 
ing that the claim for neivedhanam, or rice 
allowance would not be tried by him on 
the regnlar side. The plaintiff having sued 
for it along with the emoluments due to 
him under the takid, the whole suit was 
triable as a regular suit. The District Judge 
was wrong in holding that no appeal lay to 
his Conrt. 

We reverse the decree of the lower Appel¬ 
late Court and the decree of the Munsif in 
so far as it relates to neivethanam. We 
remand the appeal to the lower Appellate 
Court for disposal according to law. The 
lower Appellate Court will dispose ol claim 
both to the salary and to the neivedhanam. 

It will either itself record the evidence 
on the question of the plaintiff’s right to 
the neiiedhanam or direct the District Mun¬ 
sif to do so. 

The costs of the second appeals will 
abide the result. 


Oause remanded. 


CALCUTTA HIGH COURT. 

SscoND OiviL Appeal No. 2205 oe 1903. 

November 29, 1911. 

Present: —Mr. Justice Stephen and 
Mr. Justice Coxe. 

UJAL SINGH Defendant—Appellant 

versus 

DEBYASiNGH SARDAR— Plaintiff and 
The SECRETARY of STATE for INDIA 
IN COUNCIL —Respondent. 

Ccntrid Provinces Land Revenue Act (XrZ/f o/1881), 

.s. 83—SjuV/or amendment of Settlement Record — Party 
— Whether Government necessary party. 

The plaintiff brought a suit fora doclaratioa that 
he was the maintenance grant-holder of a o'^rtain 
Mauzah and for the amendment of th<3 Settlement 
papers in whicli ho had been described ns a ticcadur. 
In the Courts below he obtained the declaration 
but he omitted to give notice of the suit to Govern¬ 
ment: 

Held, that, the words of section 83 of the Central 
Provinces Land Uevonue .Act are imperative, and it 
was tlio duty of t!ie plaintiff to give notice of his 
suit to Government. 

Appaal from the decree of the Sub-.Tudgo 
of Sambalpore, dated June 1st, 1903, aflBrm- 
ing that of the Munaif of the same place, dated 

February 2'^lh, 1908. 

Baba Dwarka Nath Ohakravarti, and M.r. 0, 
Sircar, for the Appellant. 

Baba Jogcnir i Oh in ira Qhose, for the 
Respondent, 

Babu ZJ iwi Gharan MiLm, Senior Govern* 
ment Pleader, for the Secretary of State. 

JUDGMENT.—In this case the plaintiff- 
brought a suit for a declaration that he was 
the maintenance grant holder of a certain 
mauzah in perpetuity on payment of a 
jama of Rs. 15 per year. His grievance 
was that he had been entered in the Settle¬ 
ment Record as a ticcadar of a village with 
a protected status at an annual jama of 
Rs. 220. In his original plaint, he speoi* 
fically asked that the Settlement papers 
might be amended and he might have a 
declaration in the sense in which he wished. 
In an additimal plaint he prayed that the 
request for amending the Settlement papers 
might be excluded from the prayer. In the 
result he obtained fr^m the first Court an 
order—a declaration—in the sense in whioh 
he wished nnd an order that the entry in 
the Settlement Record should be cancelled. 

This decision was upheld on appeal. He 
did not take the precaution of giving notice 
to Government of his suit whioh ife was 
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bis duty to do under section 83, Central 
Provinces Land Revenue Act. The result 
was that Government was not represented 
in this case until it came up to this Court 
in second appeal. The Government now 
applies to have the case sent back for a 
re-bearing and we cannot see our way not 
to accede to this request. It is urged before 
us that the suit is not one for the cancella¬ 
tion or amendment of the Settlement under 
section 83 of the Central Provinces Land 
Revenue Act. We cannot take this view. In 
the first place, it is prayed that the record be 
cancelled. In the second place, the relief is ob¬ 
tained and in the third, it is obvious that it 
would be unjust that the rent payable by 
plaintiff should be reduced from Rs. 220 to 
Rs. 15 leaving the zemindar defendant liable to 
Government as though that rent remained at 
the figure recorded in the Settlement Record, 
Rs. 220. We regret that the parties should 
be put to the additional expenses of a trial 
which a remand will cause, but the plaintiff 
IS responsible for this inconvenience because 
he did not do what it was clearly his duty 
to do under section 83, the words of which 
are imperative. 

The order is that this case be remanded 
to the Munsif of Sambalpur for a re-hearing. 

Costs will abide the result. 

Case remanded. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 284 of 1910, 
November 29, 1911. 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Cbamier. 

TARA CHAND MUKERJI— Plaintiff 

—Appellant 
versus 

Mirza AFZAL BEG and others— , 

Dependants—Respondents. 

Court Fees Act (VII of 1870^, Sch. II, Art 17 (VIJ — 
Partition suit—Plaintiff in possession—Claim merely 
for separation of share — Court-fee payable —Ad valorem 
Court-fee ivhen payable. 

In a suit for partition, where the plaintift’ alleges 
that he is in possession and merely claims partition 
of the property and separate possession of his share, 
a Court.fee stamp of Hs. 10 is sufficient. But whei*e 
the plaintiff is out of possession and claims posses¬ 
sion and partition, then he must pay a Court-fee cal¬ 
culated on the value of the share claimed by him. 

Reoii V. Lachhmen, A.W.N. (1900), 90, Wali Ullah v. 
Vurga Prasad, 28 A. 310; 3 A. L. J. 181; A. W. N. 


(lOOG) 3S; Bklhata Red v. Ram Charitra Rai, 12 C W 
N. 37; G C. L. J. 651; 3 M. L. T. 33, followed. 

First appeal from the decision of the 
Subordinate Judge of Debra Dun, dated the 
24th May 1910. 

Ur. i<otish Ghandra Banerji, for the Appel¬ 
lant. 

Mr. Muhammad Ishaq, for the Respondents. 

JUDGMENT.—This was a suit by the 
appellant for partition of a liouae and its 
appurtenances in Dehra Dun. The appellant 
paid a Court-fee stamp of Rs, 10 on his 
plaint under the Court E'ees Act, Schedule il 
Article 17 (VI). The respondents pleaded 
that the Court-fee paid was insufficient. 
They contended that it should be calculated 
on the value of the property. The Court 
below acceded to this contention and ap¬ 
pointed a Ooramissiouer to inquire iuto the 
value of the property. The Commissioner 
reported that the value of the whole property 
was Rs. 22,000 and that the value of the 
plaintiff’s share therein was Rs. 16,500. The 
Court then held that the plaint should have 
borne a Court-fee stamp of Rs. 570 and called 
on the appellant to make good deficiency. 
The appellant having declined to do so 
the Court dismissed the suit. Several deci-^ 
sions were cited in the Court below. We 
think that it is unnecessary to set them 
out here. In the case of Reoti v. Lachhman (1) 
this Court, following decisions of the Calcutta 
High Court, held that a plaint in which the 
plaintiff being jointly in possession with the 
defendant of property prayed that the 
plaintiff’s share might be partitioned was 
sufficiently stamped with a (jourt-fee stamp 
of Rs. 10. To the same effect is the decision 
of this Court in Waliullah v. Burga Prasad (2). 
These decisions are supported by a recent 
decision of the Calcutta High Court in 
Bidhata Rai v. Ram Oharitra Rai (3 ). Jq 
all these cases it has been held that where 
the plaintiff, as iu the present case, alleges 
that he is in possession and merely claims 
partition of the property and separate 
possession of his share, a Court-fee stamp of 
Rs. 10 is sufficient. But where the plaintiff 
is out of possession and claims possession 
and partition, then he must pay a Court-fee 
calculated on the value of the share claimed 
by him. The decision of the Court below 

(1) A, W, N. (1900) 90. 

(2) 28 A. 340; 3 A. L. J. 181; A. W. N. (1906) 38. 

(3) 12 0. -W. N. 37; 6 0. L. J. 651; 3 M. h. T. 33. 
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ig in oar opinion, erroneous. We allow 
the appeal and remand the CAse wi^th 
directions that it be re-adraitted on the file 
of pending oases and disposed of according 
to law. The respondents will pay ttie 
appellant’s costs in this Court including fees 
on the higher scale. 


CALCUTTA HIGH COURT. 
MisOEi.nAsEODS Civil. Appeal No. 1 of 1911. 

July 18, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice CarndufF. 

E. DALGIilBSH and otbers—Defendants — 

A DDE'? r. A KT4 


tersus 

NANDAN MISSER and others—Plaintiffs 

_Respondents. 

Civil Procedure Code (Act V of 1908). 0. X.V, >. 

Delcrmi,<alion of principle for ascertauiimj mesne pro¬ 
fits — Decree — Appcol. . . 

An order by which a Court determines Iho princi- 

pie whereupon mesne profits are to ho assessed and 

directs their ascertainment by a Comnussionor, is an 

interlocutory order in a pondin'? suit and not appeal- 

able as a decieo. , - > n »lo it \ 

Puran Chand v. Potj Radhakishcn, 19 0. Idw 11 • ^ ) 

and Dehendra v. Khirode, 5 Tiul. Cas. 272, rolled 


upon. 

Surja Pershnd 


Narain v. Reid, 29 C. G22, roforrod 


Appeal from the order of the Sub-Judge 
of Dsrbhanga, dated December 7tb, 1910. 

Mr. Sinha and Babu Bipin Behari Qhose, 

for the Appellants. 

Babus Akskoy Kumar Bajieriee and Mohen- 

dra Nath Roy, for the Respondents. 

JUDGMENT.—This appeal is directed 
against an order by which the Court below 
has determined the principle whereupon 
mesne profits are to be assessed and directed 
their ascertainment by a Commissioner. A 
preliminary objection has been taken to the 
competency of the appeal on the ground 
that the order in qaestion is not appealable 
as an order under any provision of the Code 
of Civil Procedure of 1908 nor is it appeal- 
able as a decree. 

On the 26th July 1909, the Subordinate 
Judge decreed the suit in favour of the 
plaintiffs who theroupoii became entitled to 
obtain possession. The decree also directed 
that mesne profits would be ascertained after 
delivery of possession of the land. It is 
obvious that the decree was made in this 


form under rule 12 of Order XX of the 
Code of 1908. That rule provides that 
where the suit is for recovery of possession 
of immoveable property and for mesne 
profits, the Court may pass a decree for 
possession of the property directing an 
inquiry as to mesne profits from the in¬ 
stitution of the suit until the deli^ry 
of possession to the decree-holder. The 
rule farther provides that where the in¬ 
quiry is directed in this manner, a final 
decree in respect of the mesne profits shall 
be passed in accordance with the result of 
such inquiry. It is clear, therefore, that the 
proceeding for assessment of mesne profits 
under rule 12 of Order XX is a proceeding 
in a pending suit. Consequently, before the 
final decree has been drawn up, an inter¬ 
locutory decree, whereby a question of princi¬ 
ple is directed, is not appealable. But. on 
behalf of the appellant reliance has been placed 
upon the decision in Snrj i Pershad Narain 
Singh v. Reid (1), in which it was ruled that 
an order of this description was appealable 
as a decree under section 241* read with 
section 2 of the Code of ISS'A. It is not 
necessary for us to consider mw whether 
that decision can be defended on principle 
or whether it can be reconciled with the 
earlier decision in Behary Lai Pundit v. Kedar 
N'}th Mtillick (2), where it. was ruled that an 
order merely determining a point of law 
arising incidentally or otherwise in the 
course of execution proceedings was not a 
deciee within the meaning of section 2 of 
the Code of 1882 and was not appealable as 
such. We may point out that even under 
the Code of 1882 it had been recognised in 
this Court by a Full Bench in the case of 
Purancha7id v. Roy Radhakishen (3) that 
proceedings for assessment of mesne profits 
were proceedings in a pending suit. [See 
also Dehen ira v. Khirode (4).] In our opinion 
it is plain upon rule 12 of Order XX of the 
Code of 1903 that the order sought to be 
assailed is an interlocutory order iua pending 
suit and is nob appealable as a decree. It 
cannot also be disputed that it is not appeal¬ 
able as an order under any provision of 
the Code. The appeal is, therefore, inooni'- 

petent. 

(1) 29 C. C22. 

(2) 18 C. 4G9. 

(3) 19 132. 

(4) o lud. Cas. 272. 
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The resuU is that the preliminary objection 
is allowed and the appeal dismissed with 
costs. We assess the hearing fee at two gold 
mohurs. 

Appeal dismissed. 


ALLAHA.BAD HIGH COURT. 
Execotion Second Appeal No. 731 op 1911. 

December 14, 1911. 

Present’, —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

Sri Maharaja PARBHU NAR4IN SINGH 
—Decree-holdeb—Appellant 

versus 

LALJI SINGH AND OTHERS—JODGMENT- 

DEBTORs—R espondents, 

Civil Procedure Code (Act XIV of 18S2J, s. 230— 
Decree providing for payment of money from some oj the 
defendants and for sale of mortgaged property in case of 
other defendants ^Nature of decree— Whether such 
decree is a mortgage decree or a decree for payment 
oj money. 

In 1897 a decree was passed against four per¬ 
sons. The decree directed the defendants Nos. 1, 2 
and 3 to pay the amount decreed in certain instalments 
and then went on to provide that if the money decreed 
could not be recovered from defendants Nos. 1, 2 and 
3 then it should be recovered from the property 
mortgaged by the 4th as a surety. 

In 1910, the decree-holder made an application 
to execute the decree agaiust defendants Nos. 1, 2 
and 3: 

Held, (per Karamat Husain, J.) that the decree 
being a money-decree was barred by section 230 of 
the Code of Civil Procedure, 1882. 

Held, (per Chamier, J.) that the decree was not 
barred by the provisions of section 230 of the Code of 
Civil Procedure, 1882, because a decree cannot be split 
up when different reliefs are given against different 
defendants. 

Executiou second appeal from the decision 
of the District Judge of Benares, dated the 
11th March, 1911. 

Mr. Beni Madho Gkose, for the Appellant. 

Mr. Qulzari Lai, for the Respondents. 

JUDGMENT. 

Karamat Hdsain, J. — The appellant obtain¬ 
ed a decree from the Court of the Sub¬ 
ordinate Judge of Arrah against four persons. 
The operative part of the decree may be 
rendered as follows: It is decreed and 

ordered that the plaintiff’s claim against 
defendant No. 3 be decreed ex parte^ and 
against defendant No. 2 on his admission of 
the claim, and against defendants Nos. I 
and 4 according to a compromise.” The 
decree goes on farther to direct that if the 


decretal money be not recovered from the 
defendants Nos. 1—3, then it should be re¬ 
covered from the property mortgaged by 
the fourth defendant as a surety. The 
decree was transferred to Benares. It was 
passed on the 26th of May ls97 and the 
application for execution of it was made on 
the 5th of January 1910. Lalji, one of 
the respondents in this Court, ‘objected that 
the decree was barred under the provisions of 
section 230 of the Code of Civil Procedure 
of 1882. This contention was accepted by 
the learned Judge, who in his judgment 
said: The decree with which I am con¬ 

cerned is, however, a money-decree so far as 
it affects the appellant and other lessees, 
and a mortgage-decree, so far as it affects 
the surety, Lachman Singh.” Coming to 
that conclusion the lower Appellate Court dis¬ 
missed the application for execution. 

In second appeal it is urged by the 
learned Vakil for the decree-holder that 
the decree of which execution is sought is 
a mortgage-decree within the meaning 
of section 230 of the Code of Civil 
Procedure, Act XIV of 1882. I am 
unable to accept this contention. The decree 
so far as the respondeat Lalji Singh is con¬ 
cerned, cannot be regarded as a mortgage- 
decree in any sense of the word. So far as 
the appellant is concerned, it is a decree for 
payment of money. I, therefore, would dismiss 
the appeal with costs including in this Court 
fees on the higher scale. 

Chamier, J.—The suit in which the 
decree now in question was obtained was 
brought against three lessees, who were 
defendants Nos. 1, 2 and 3 and their surety 
who was defendant No. 4. The decree 
directed the defendants Nos. 1, 2 and 3 to 
pay the amount decreed in certain instal¬ 
ments, and then went on to provide that if 
the money decreed could not be recovered 
from defendants Nos. 1, 2 and 3, the decree- 
holder might proceed to bring to sale the 
property which had been mortgaged to the 
plaintiff Dy the surety. The decree-holder 
made several ineffectual attempts to recover 
his money in the district in which the 
decree was passed. Subsequently, the decree 
was trapsferred for execution to Benares. 
By the present application the decree-holder 
seek.s to bring to sale some immoveable 
property belonging to defendants Nos. 1, 2 
and 3, or one or more of them. His appli- 
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cation has been dismisaed on the ground 
that the decree, so far as defendants Nos. 

1, 2 and 3 were concerned, was a decree 
for the payment of money within the mean¬ 
ing of section 230 of the Code of Civil Pro¬ 
cedure of 1882. The lower Appellate Court 
has accepted the contention and dismissed the 

application with costs. 

This is a second appeal by the decree- 

holder. It id conceded, in accordance with 
a recent decision of this Court, that section 
48 of the Code of Civil Procedure, 1903, 
does not apply to the case, and that the 
question for decision is whether the decree 
held by the appellant is a decree for the 
payment of money within the meaning of 

section 230 of the Code of 1882. The 
decree, in my opinion, cannot by any pcs- 
sibility be described as a decree for money 
against defendant No. 4. If it is possible to 
split up the decree into two decrees, then, no 
doubt, it may be said that the decree is a decree 
for payment of money against defendants Nos. 
1, 2 and 3 and is a decree for the sale of im¬ 
moveable property to which the third para¬ 
graph of section 23C> of the Code of 1882 does 
not apply. But it seems to me that if a 
decree can be split up in this way, where 
different reliefs are given against different 
sets of defendants, then a decree may be 
split up also where several distinct reliefs 
are given against the same set of defendants. 
I find no justification for this course. The 
terms of the decree before us undoubtedly 
go beyond the terms of an ordinary decree 
for the payment of money as that expres¬ 
sion has been interpreted by this Court. 
It provides for the sale of immoveable pro¬ 
perty under certain contingencies. In my 
opinion* the principle on which the case of 
Pahaltoan Singh v. Narain Das (1) was decided 
applies to the present case* and I would 
hold that the decree before us is not a 
decree for the payment of money within 
the meaning of section 230, and 1 would 
allow this appeal, set aside the decree 
of the Court below, and remand the case 
for disposal on the merits according to law. 

By tbe Codht. —The order of the Court 
is, that under the provisions of section 98 of 
the Code of Civil Procedure, this appeal is 
dismissed with costs which in this Court will 
include fees on the higher scale. 

Appeal dismissed. 


[t9I2 

MADRAS HIGH COURT. 

Second Civil Appeal No. 60 of 1911, 

November 24, 1911. 

^rpsent: — Mr. Justice Wallis. 

JAYANTI KISTAPPA— Appellant 

versus 

JAYANTI CHIVNAPIYA— Respondents. 

Civil Procedure CodefAct V of 190SJ, O. XXIVf r. 4(2) 

—Deposit of amount in Court — Costs, award of—Finding 
as to which party was most to blame necessary—Demand 
Icfore suit. 

Where, in a suit for tlio recovery of a ilobt, the 
defendant pays the amount in Court under Order 
XXIV, rule 4 2), and plaintiff avers that he made de¬ 
mands before suit but defendant denies them,the Court 
should, to enable it to determine by whom the costs 
liavo to bo paid, record a finding as to whether plain¬ 
tiff demanded tho amount before suit. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Beliary 
in A. S. No. 168 of 1909 presented against 
the decree of the Court of the District 
Munsif of Bellary in O. S. No. 269 of 1909, 

Dr. N. Snwaminathan^ for the Appellant. 

JUDGMENT.—In this case the plaintiff 
sued the defendant for a debt, averring in his 
plaint that the defendant had failed to pay 
in spite of repeated demands. He also ob¬ 
tained an order for attachment before judg« 
meot. Before the attachment issued, the 
defendant paid the amount sued for into 
Court and the defendant drew it out. Order 
XXIV, rule 4 (2) requires that when a de¬ 
fendant pays money into Court and the plain¬ 
tiff accepts it in full a-itisfaobiou, the plaintiff 
shall present to the Court a statement to that 
effect, and such statement shall be filed and 
the Court shall pass judgment accordingly, 
and in directing by whom the coats of each 
party are to be paid the Court shall consider 
which of the parties is most to blame for the 
litigation. The District Munsif gave the 
plaintiff his costs, and the Subordinate Judge 
on appeal reversed this part of the judg¬ 
ment on the ground that the plaintiff should 
either have made a demand or given suffi¬ 
cient reasons for his failure to do so. The 
plaintiff in his plaint did allege previous 
demands which the defendant apparently 
denied in his written staleraeut. 

The Subordinate Judge should have called 
for a finding on the point before disposing 
of the case. The decree of the lower Appel¬ 
late L»ourt must be set aside and the case 
remanded for disposal according to law* 
Costs will abide the result. 


(1) 22 A. 401. 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
Miscellaneoos Civil Appeal No. 294 

OF 1910. 

July 12, 1911. 

Present :—Mr. Justice Mookerji and 
Mr. Justice CarndufF. 

MADAN MOHUN DEY— Decree-holdeb— 

Appellant 

versus 

GANGA CHANDRA ROY and another—■ 

Judgment* Debtor?—Resfon dents. 

Execution ol decree—Liinifafion A('l ( XV of 1877) 
Sch. If Art. 179, cl. (-4) — Application to Court to take 
stepAn-aid oj execution—Deposit of Kazir's travelling 
allowance, if saves time—Time 7'^ins from date of ap^ 
plication notjrom date oj order. 

To bring a case within clause (4) of Article 179 of 
Schedule II of the Limitation Act of 1877, it is not 
sufficient for the decree-holder to show that he 1ms 
taken a step-in-aid of execution of the decree: Ite lias 
to establish that he has applied to the Court to take 
some step-in-aid of execution. The mere payment of 
Nazir’s fees cannot by itself bring the case within 
the clause. 

Radha Prosad Singh v. Bundur Lai, 9 C. 644 and 
Vijiaragahavalu Naidu v. Sn'nmtsaia Naidu. 28 M. 
399, not followed. 

Thakar Ram v. Katwari Ram, 22 A. 358 and Sheo 
Prosad v. Indar Bahadur, 30 A. 179; 5 A. L. J. 2o8* 
A. W. N. (1908) 74, followed. 

Time runs from the date of the presentation of 
the application, and not from the date on which the 
application is disposed of by the Court. 

R&j Behari Chakravarti v. KaliharQupta, -3 Ind. Cas. 
336, 10 C. L, J. 479, relied upon. 

Appeal from the order of the Sub-Judge 
of Tipprab, dated March 21st., 1910. 

Babu Satisli Ohandra Ohose, for the Ap¬ 
pellant. 

Babu Akshoy Kumar Banerji, for the 
Respondents. 

JUDGMENT.—This appeal is directed 
against an order by which the Court below 
has dismissed an application for execution of 
a decree made on the 2l8b June 1893, as 
barred by limitation. The previous applica¬ 
tion was made on the 6th April 1906. The 
present application was prfsentedon the 15th 
April 1909. It is, therefore, prima facie, 
barred by limitation, even though it is 
pointed out that the Court was closed from 
the 9th to the I4th April 1909. The decree- 
holder, however, seeks to remove the bar of 
limitation by reference to a payment of 
travelling expenses of the Nazir made by 
him on the 12th April 1906. It appears 
that in the application of the 6th April 1906, 
the decree*holder had prayed that a writ 

might issue for the attachment of the move- 

/ * 


able properties of the judgment-debtors and 

that the Nazir might be deputed for the 
purpose. The Court thereupon made a con¬ 
ditional order and directed the decree-holder 
to deposit the travelling expenses of the 
Nazir. This deposit was made on the 12th 
April 1906. The learned Vakil for the 
decree-holder contends, upon theauthoritv of 
the decisions in Eadha Prosad Singh v. 
Sundar Lai (1) and Vijaraghavnlu Naidu v. 
Srinivasalu Naidu (2). that clause (4) of 
Article 179 of the Second Schedule of the 
Limitation Act saves the application from 
the bar of limitation. In our opinion, this 
contention is not well-founded and must be 
overruled. 

In order to bring a case within clause (4) 
of Article 179 it has to be shown by the 
decree-holder that he has applied in accord¬ 
ance with law to the proper Court to take 

some step-in-aid of execution of the decree 

The learned Vakil for the appellant does not 
dispute that no written application was made 
on the 12th April 1906, when the travelling 
expenses were deposited. But he argues 
that it may be assumed that on that date 
an oral application was made on behalf of 
the decree-holder and the Court was invited 
to entrust the writ of attachment to the 
Nazir for execution. This argument is in¬ 
genious but obviously unsound. The decision 
in Radha Prosad Singh v. Sundur Lai (l),no 
doubt, lays down that the deposit of Nazir’s 
fees 18 sufficient to bring a case within 
clause (4) of Article 179, because when the 
decree-holder makes such a deposit he takes 
a step-in-aid of executijn of the decree. 
This decision, however, as was explained in 
Thahur Ram v. Katwaree Ram (3) does not 
give effect to the plain language of clause (4) 
of Article 179. To bring a case within that 
clause it is not sufficient for the decree-holder 
to show that be has taken a atep-in-aid of 
execution of the decree: he has to establish 
that he has applied to the Court to take 
some step-in-aid of execution. The mere 
payment of Nazir’s fees cannot plainly by 
itself bring the case within clause (4) of 

Article 179. We may further point out that 

the view taken in the case of Radha Prosad 
V. Sundar Lai (1) is contrary to that adopted 

(1) 9 C. 644. 

(2) 2S M. 399. 

(3) 22 A. 358. 
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in Toree Mahomed v. Mahomed Mahood (4) 
and An-itida Mohan Roy v. Hara Sundan {b). 

In 30 far aa the derision in Viiarngh^caU 
Naidu V. Srinivasalu Nnidu (2) is concerned, 
it may be conceded that it does support the 
contention of the appellant. There it was 
ruled by the learned Judges of the Madras 
High Court that the presentation of what 
is called a "'bntta raemorandum” is sufficient 
to bring a case within clause (4) of Article 

179 We are unable, however, to accept this 
view as well-founded on principle. If an 
application has already been made for the 
issue of a sale proclamation, the presenta^-ion 
of a subsequent application for the same 
purpose when the fees are paid, is not, in 
our opinion, sufficient to extend the period 
of limitation by virtue of clause (4) of Arti¬ 
cle 1V9* N'o doubt, as has been ruled by 
this Court in Amhica Pershnd v. Sardliaii 
Lai (6), an application by a decree holder 
for the issue of a sale proclamation is an 
application by him to the proper Court to 
take some step-in aid of execution of the 
decree. But the mere payment of fees for 
the issue of a sale proclamation pursuant to 
an order of the Court on a previous applica¬ 
tion for the issue of the sale proclamation 
does not extend the time under clause 4 of 
Article 179. We may also observe that the 
view taken in Vinaragh.valu Naidu v. Srf- 
nivabalu Naidu (2) has not been accepted in 
Sheo Prosad V . Indar Bahadur (7). In the 
case before us, there was an application for 
the issue of a writ of attachment on the 6th 
April 1906. The Court, as we have already 
explained, directed the decree-holder to 
deposit the travelling expenses of the Nazir. 
This order was carried out on the 12th April 
1906. The result was that the conditional 
order of the 6th April 1906, was perfeote*! on 
the 12th April 1906. But it cannot be ar 
gued that the effect of this was to make time 
run from the 12th April 1906. As was ruled 
in Raj Behafi Ghakravarti v. Kalihar Qupta 
(b); time runs from the date of the presenta¬ 
tion of the application and not from the date 
on which the application is disposed of by 
the Court. In the case before us, the appli¬ 
cation was made on the 6th April 1906 and 
time ran from that date. 


The result, therefore, is that the order made 
by the Court below is affirmed and this 
appeal dismissed with costs. We assess the 

hearing fee at two gold OTohurs. 

Appeal dismissed. 


madras high court. 

Second Civil Appeal No. 1714 op 1910. 

November 17, 1911. 

Present —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

TIMANT SITARAMA SASTRULU— 
PLAiNriPF—A ppellant 

versus 

G0R4 RAMUDU and otueks—Defendants 

Respondents. 

Undms Act (lU of \H 9 b)-Whcthcr applicable to 
Qadala service Palanquin hearing service, sale oj 

-^Public policy. ri j i 

Madras Act III of 1895 does not apply to a Cxadala 


CMwico inam. ^ 

fireeranuidhu Tnrranna v. Donhira FaHnammo. (1911) 

1 M. W. N. 3o-l, 21 M. L. J. 902; 10 M. L. T. 661; 

2lnd.*Ca3. 457, referred to. • « 

The sale of a service inam, tho service consisting of 
•earing a palanquin of tho zemindar, is not contrary to 

)ublio policy. ^ 

Second appeal against the decree of the 
District Court of Vizagapatam, in A. S. No. 
371 of 1909, presented against the decree of 
the District Munsif of Chodavaram. in 0, 

3. No. 405 of 1903. 


Mr. V. Rame.sam, for the Respondents. 
.lUDGMENT.—Madras Act III of 1895 
has no application to a Gadala service 
niam. See Sreerainndhn Yarranna v Donkira 
Rannamma (1). The service is that of a 
palanquin bearer to the teminiiar. The sale 
of such an itium is not contrary to 
public policy. We reverse the decree of the 
lower Appellate Court and restore that of the 
District Munsif with costs both here and in 


the lower Appellate Court, 

Appeal allowed. 


(l) (1911) 2 M. W. N, 254; 21 M. U J. 902} 10 M. 
h. T. 561; 12 Ind. Ciis. 457. 


(4) 9 0. 730; 13 C. L. R. 91. (5) 23 0. 19G. 

(6) 10 0. 851. 

(7) 30 A. 179; 5 A- L. J. 258; A. W. N. (1908) 74. 

(8) 10 C. L. J. 479; 3 Ind. Cas. 336. 


VoL XIII] 


INDIAN OASES. 


191 


GHANSHAM SINGH t). TEG BAHADUR SINGH. 

ALLAHABAD HIGH COURT. 
First Civil Appeal No. 219 of 1910. 

November 29, 1911. 

Present', —Mr. Justice Ivaramat Husaiu 
and Mr. Justice Chamier. 
GHANSHAM SINGH—D EPENDANT — 

Appellant 




VBVSUS 

TEG BAHADUR SINGH— Plaintiff- 

Respondent. 

Hindu, Law -Widow—Gift — Donee pn^ing debt of 
donors husband—Suit to set aside tfie gift bg presump- 
tiye heir—‘Declaration (hat debt paid by donee was a 

charge upon the property^ whether could he made 
in the suit. 

A Hindu widow made a gift of her husband’s pro¬ 
perty in favour of B. After the gift was made B. 
paid certain debts which were duo from the husband 
of the widow who made the gift. A. the presumptive 
heir to the widow’s husband brought a suit to have the 
deed of gift declared void and ineffectual as ao-ainst 
him. B. pleaded that the debts which he had” paid 
might be declared a charge upon the property: 

^ Held, that B. was not entitled to such a declaration 
in this suit, as the question whether B. was entitled 

to a charge in the property was irrelevant in the pre- 
seat suit. 

If B. was hereafter held to be entitled to retain pos- 
session after the death of the widow it will not be be- 

property under the deed 
?; because being lawfully in possession under 

the gift during the hfo-time of the widow, he discham-. 
ed_a debt which was binding on the reversionary 


Mahomed Shamsoolhuda v. Sewakram, 22 \ 
. 409; 2 I. A. 7; 14 B. L. R. 223; distin^nished. 

First appeal from the decision of tt 

Subordinate Judge of Moradabad, dated 29t 
March 1910. 


The Hon’ble Mr. Moti Lil Nehru, for the 
Appellant. 

The Hon’ble Dr. Simier Lil, fjr the Re. 
spondent. 

Singh died in 

lo9d, leaving him surviving his mother 
Ganga Kunwar and his widows. Ajudhia 
Kunwar and Hardei and the names of all 
the three women were entered on the 
Revenue Records. In February and Septem¬ 
ber 1902, the three ladies transferred parts 
of the estate of Ram Rikha Singh to the 
de^ndant Ghansham Singh. In October 
1905, Ganga Kunwar died. In the present 
suit, instituted in September 1909. the 
plaintiff, who claims to be one of the pre¬ 
sumptive reversionary heirs of Ram Rikha 
Singh, prayed that the deeds of gift of Feb- 
rnary and September 1902 might be declar- 
ed void and ineffectual so far as he is concern¬ 
ed and he also prayed for pogsessiGn of one-* 


sixth share in the property. The claim for 
possession has been disrnissed and the 
correctness of that part of the decree is not 
challenged. The defendants pleaded in the 
Court below that if the plaintiff was entitled 
to a declaration that the deeds of gift were 
void and ineffectual as against him, that 
declaration should be limited by a proviso 
that he was entitled to a charge on the 
property to the extent of certain debts of 
Ram Rikha Singh, which had been paid by 
him. The Court below held that the ques¬ 
tion whether the defendant was entitled to 
a charge on the propen.y in respect of the 
debts of Ram Rikha Singh paid by him was 
irrelevant in the present case and it gave 
the plaintiff a declaration that the two deeds 
of gift were void and ineffectual as against 
the person or persons on whom the property 
might devolve on the death of the ladies. The 
defendant has appealed contending that the 
declaration in favour of the plaintiff should be 
limited in the way stated above and r.he plain¬ 
tiff has filed a cross-objection wirh regard to 
the order made by the Court below as to costs 
We may dispose of the oross-objeotion at 
once by saying, that inasmuch as the plaiu- 
tiff s claim for possession of part of the pro- 
perty has been dismissed, he was fortunate in 

being allowed any costs. In support of the 
defendant s contention we have been referred 
to the case of Mahomed Shamsoolhuda 
V. Sewakram (1). In that case a Hindu 
widow conveyed for value to a hona tide pur- 
chaser certain property which she had in¬ 
herited from her husband. There was a 
mortgage on the property made by the last 
male owner which the purchaser paid off 
after taking possession of the property, in 
a suit brought by the son of a deceased 
daughter of the last male owner for a declara¬ 
tion that the widow had power to alienate 
the property for her life only, and that after 
her death he would be entitled to the pro¬ 
perty, it was held that the declaration should 
be limited by the proviso that he would be 
entitled to recover the property only on pay¬ 
ing to the purchaser of the amount speot by 
him on redeeming the mortgage. That case 
differs materially from the present case for 
there the plaintiff was entitled to a vested 
remainder and it was possible for the Court to 
declare that the plaintiff or his heirs would 

(1) 22 W, R. 409i 12 L A, 7i 14 B, L, R, m. 
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the 


death of the wido.^. In tho present case 
the plaintiff is only a 

siouary heir who may never b® entitled to 
possession of the property^ The learned 
Advocate for the defendant appellant 
iidmitted that his client could probably not 
now maintain a suit for a declaration 
that he was entitled a charge on the 
property in respect of the debts of Ram Rikha 
SinRh paid by him; but he maintained that 
his client would bo materially prejudiced 
if the deed .-f gift were declared to be void 
as against the plaintiff and the defendant 
were not at the same time declared to have 

a charge on the property on account of f-''® 

payment by him of the debts of Ram Rikba 
Singh. It seems to us, as it seemed to tho 
Court below, that the question whether the 
defendant is entitled to a charge on the pro- 
perty and will bo entitled to retain possession 
after the death of the ladies until he is 

reimbursed the sums expended by him, has 
nothing to do with the question whether the 
deeds of gift are valid, and that the suggest¬ 
ed proviso in favour of the defendant will not 
really be a proviso to or in any way lirnit 
the declaration made in favour of the plain¬ 
tiff but will be a substantive declaration of an 

entirely different right. If the defendant is 

hereafter held to be entitled to retain posses¬ 
sion after the death of the widow, it will be 

not because be has any title to tho property 

under the deeds of gift but because, being law¬ 
fully in possession under the deeds of gift dur¬ 
ing the life-time of the ladies, he discharged 
a debt which is binding on the reversion¬ 
ary heirs of Ram Rikha Singh. For these 
reasons, we think that the Court below is 
right in refusing to make any declarafion 
in the present suit with regard to the right 
of the defendant to a charge cn the 
property in respect of the debts of Ram 
Rikha Singh paid by him. Tho appeal 
aud the cross-objection are dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed. 


CALCUTTA. HIGH COURT. 
Miscellaneous Civil Appeal Ho. 530 

OF 1910. 

December 6, 1911. 

Pr<?sen^.—Mr. Justice Caspersz and 
Mr. .Tustice D. Chatterjee. 
SHUKURUDDIN OHOWnHURY— 

Judgment-Debtor—Appellant 

versus 

Tiani HEMANGINI DEBI and others— 
Decree-holders—Respondents. 

Landlord ond tenant —Xondrnn:<lcrahlc accn^pancy* 
holdiiKi — Solc in c.rccniton with consent of co-sharer 
landlord—Consent ojter sale, of non-consentimj ianri- 

An occupancy-hoUUng which is not transferable by 
custom, can bo sold in execution with tho consent of 

the landlord. * « ,ir vt ct.o 

Ananda Das v. Ratnakar, 7 C. W. N. 672, relied 

'^Bnt that consent must he by the whole body of . 
Inndlords. 

The landlords may consent even after the sale. 

Ihrarka Noth v.Tarini Sankar,\] C. \V. N. 613; 6 

C. r*. J. 294; 34 C. 199, relied upon. 

Where a decreediolder applied for tho salo of a 
non-transt'orablo occupancy-holding in oxooution of a 
money.decree, with tho consent of co-sharer land 
lord to tho extent of 151 annas and an order for the 
pale of that share of tho holding has boon made, the 
High Court did not think it necessary to interfere, os 
the non-consenting landlords may give their consent 
after tho salo. 

Appeal from the order of the Sub-Judge ot 

Bogra dated July 4th, 1910, affirming that of 
the Second Muiisif of Bogra, dated January 
29lh, 1910. 

Babu Mohini Mohan Ohikravarli, for the 
Appellant. 

Babu I riya Sankar Maeumdar^ for the Re* 

Bpondents. 

.lUDGMENT.—The decree-holder applied 
for the sale of a nou-transferable ooou- 
pancy-lioldiiig in execution of a raoney-deoree 
on tho allegation that the landlords had given 
their consent. The raif/u^ judgment-debtor 
objected and the learned Munsif found that 
the consent was not by all the landlords but 
by CO- sharers to the extent of 15^ annas only 
and made an order for the sale of that share 
of the holding. That order has been affirm¬ 
ed by the lower Appellate Court. 

It has been held that an oconpanoy-holding 
which is not transfeiwble by custom can be 
sold with the consent of the landlord. 
See Anantia Das v. Eainakar (1). That 
consent, however, must be by the whole body 

of landlords. It is ojnteuded that the result 
(1) 7 C. W. N. 572, 
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of the order of the lower Courts would be 
a sale of a part of a holding and a consequent 
Bub-divisionof the holding without the con¬ 
sent of the whole body of landlords. As re¬ 
gards the sale of a part of a holding there is 
some diversity of opinion and the matter has 
been referred to a Pull Bench in another 
case. As regards the sub-division of the 
holding, that would not be a necessary conse¬ 
quence of the sale and the non-oonsenting 
landlords would not be bound to recognize the 
sub-division. It has also been held that the 
landlord may consent even after the sale; see 
Bwarka Nathv. Tarim Sankar (2), So that 

here the non-consenting landlords may give 

their consent after the sale. In any case 
the decree-holder takes the risk and in the 
present state of the law the purchaser will 
purchase at his peril. We do not think it 
necessary to interfere and we accordingly 
dismiss this appeal but without costs 


^ 9 ^ n p w XT r dismissed 

( 2 ) 11 C, W. N. 513j 6 C. L. J. 294; 34 C. I 99 . 


JUDGMENT. 

S. A. No. 2485 op 1911. 

Stephen, J. —This matter comes before us 
on appeal and also on a Rule. The appeal 
was from a decree of the Judicial Commis¬ 
sioner of Chota Nagpur sitting on appeal 
from an order under section 87 of the Chota 
Nagpur Tenancy Act. 

A preliminary objection is taken by the 
respondent that no second appeal lies in this 
case, and this contention, we think, must 
succeed. Sub-section (2) of section 87 of 
the Act enacts that an appeal shall lie in the 
prescribed manner and to the presoribed 
oflBcer from decisions passed under sub-sec¬ 
tion (1). ^ By an order of the Local Govern- 
ment, which has power to act in this matter, 
the prescribed officer is the Judicial Com¬ 
missioner, and it is argued that an appeal 
lying to him from a decision of a Revenue 
officer there can be no second appeal. It is 
adnaitted that the provisions of section 100, 
Civil Procedure Code, must be excluded 
either expressly or by implication. There is 


CALCUTTA HIGH COURT. 
Seconp Civil Appeal No. 24-5 of 1911 and 
Civil Rule No. 5356 op 1911. 
November 29, 1911. 

Present: —Mr. Justice Stephen and 
Mr. Justice Coxe, 

Baja RAGHUBIR SAHI— Defendant- 

Appellant 




Maharajah Sri PROTAP UDOT NATH 
DEO— Plaintiff—Respondent. 

UAoto Nagpur Tenancy Act (VI of 1908;, ss. 87, 224 
tAml Procedure Code (Act V of 1908;, s. 100-Secoi 
^eal - Order under s. 87 of Chota Nagpur Tenan 


r appeal from a decree of the 

U udieial Commissioner of Chota Nagpnr made on 

appeal from an order under section 87 of the Chota 
Nagpur Tenancy Act. 

Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated July 
Idth, 1911, reversing that of the Assistant 

Settlement Officer of Ranchi, dated August 
olst, 1910. 


Mr. B. 0. Mitter, for Mr. S. P. Sinha, wi 

l/r ® Mitter, Surend 

Mohan Malltk and Earihar Prasad Singh, i 
the Appellant. 

Mr. A,Ohowdhury and Baba Jogesh Ohand 
Bey, for the Respondent. 


no express exclusion in this Act, but we 
think, on looking at the frame-work of this 
Act, that it is intended that no second appeal 
should lie to this Court. An appeal is pro¬ 
vided for. as we have said, in sub-secfcion (2) 

of section 87. and if there is to be a further 

appeal we must then look to the provisions of 
section 224 of the Acb, which lays down that 
A second appeal shall lie to the High Court 
under Chapter XLII of the Code of Civil 
Procedure, from an appellate decree passed 
by the Judicial Commissioner under this 
Chapter, or from any order passed by him 

on appeal under section 215, sub section (3)”. 

We are of opinion that section 87 has been 
deliberately excluded from its scope, we are 
led further to this conclusion by a considera- 
tion of the provisions of the Bengal Tenancy 
Act from which this Act has been very 
closely adopted. Reading section 87 with 
section 106 of the Bengal Tenancy Act it 
seems to us that it is by implication pro- 
vided that there shall be no second appeal 
in casesarising under that section. 

We, therefore, hold that there is no second 
appeal in this case. 

The appeal is dismissed with costs. 

Coxe, J. I agree. It appears to me 
that clause (2) section 87, read with sec¬ 
tion 264, sub-section (U, clause (8) is tan¬ 
tamount to an express provision of law 
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within the meaning of section 100 of the 
Code of Civil Prooedure, that these appeals 
should be heard by the prescribed officers 
and should not be heard by officers other 
than those. I only desire to state that in the 
CS.BQ oi Mohuni Padmolav Ramanuja Das 
Lukshmi Rani (1), to which we have been re¬ 
ferred, there is nothing that in any way 
limits the scope of section 106 of the Bengal 
Tenancy Act in so far as it relates to suits 
between landlord and tenant. 

The appeal is dismissed with costs. 

Appeal dismissed, 

Rdlb No. 5356. 

We have then to consider this Rule. The 
Rule was on the opposite party to show cause 
why the decision complained of should not 
be set aside. The decision arrived at was that 
the petitioner was a tenant for life and not 
possessed of a tenancy of a hereditary nature. 
It is argued on his behalf that the Judicial 
Commissioner acted without jurisdiction in de¬ 
ciding thisquestion. Under section 81, however, 
it is the duty of the Settlement Officer under 
section 87 to decide the matters contained in 
section 81, paragraph (6). It, therefore, was 
clearly his duty to decide the question which 
he has decided and we cannot see that there 
is any room for the contention that he has 
acted without jurisdiction. 

The Rule is discharged without costs. 

Rule discharged. 

(1) 12 0. W. N. 8. 


KAJBNDRA NABAIN SAHA V. ASHDTOSH SAHTAL. 

>1 

Mr. Pearelal Banerjty for the Appellant. 

JUDGMENT.—This appeal arises out of 
an application made by the decree-holders to 
execute a money-decree held by them. The 
mode in which the assistant of the Court 
is required is set out as being by attachment 
of a malikana allowance. Both the Courts 
below have disallowed the application. It is 
contended before us that Order rule 

14 of the Code of Civil Procedure does not bar 
the present application. It was that order and 
that rule which the lower Appellate Court 
held to be sufficient reason for disallowing 
the application. We have examined the re¬ 
cord of the suit and we find both from it and 
from the application for execution that the 
property which the decree-holders seek to 
attach is a malikana allowance payable from 
a Government Treasury. Such allowance is 
of the nature of a pension and by Act XXllI 
of 1871. section 11, no money which is due or 
which is to become due on account of any 
pension or allowance shall be liable to seizure, 
attachment, or sequestration by process of 
any Court in British India at the instance of 
a creditor or in satisfaction of a decree or 
order of Court. It has not been shown to ns 
that the malikana allowance which the decree- 
holders seek to attach is of any kind other 
than that contemplated by section 11 pf Act 
XXIlI of 1871. In the absence of such 
proof we see no reason to interfere and die* 
miss the appeal. 

Appeal dismissed* , 


ALLAHABAD HIGH COURT. 
Exboution Second Appeal No. 66 : op 1911. 

November 23,1911. 

Present :—Sir George Knox, Kt., Judge, 
and Mr. Justice Griffin. 

LALMAN A^D OTHERS — Decree-holders— 

Appellants 

tersus 

KALKA PRASAD and another—Judgment- 

debtors—Respondents. 

Decree ^Execution—Attachmcnt^’iilfxViknnQ.allownnce 

payable from Oovernment Treasury—Whether can be 
attached —Pensions Act (XXIIl oj 187U, s. 11. 

A mahXwJW allowance payable from a Government 
Treasury is an allowance of tho nature of a pension 
and is not liable to bo attached in oxcciition of a 
simple money-decree. 

Execution second appeal from the deci¬ 
sion of the District Judge of Banda, dated 
the 23rd of May, 1911, 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 1971 a>jo 2550 

ok 1908. 

December IS, 1911. 

Present: —Mr, Justice CarndufF. 

In No. 1971 

RAJENDRA NARAIN SAHA— PLAlNtitf 

—Appellant 

versus 

ASHUTOSH SANYAL andothirs— 
Defendants—Respondents. 

In No. 2650 

ASHUTOSH SANYAL and othbks— 
Defendants—Appellants 

RAJENDRA NARAIN SAHA— Plaintiff 

—Respondent, 

Haiyat indnefed by trespasser-^ood 
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faiih Judgment of aj[firmance by Court of Appeal 
contents of—Civil Procedure Code ("Act F of 1908j,o! 
XLI^ r. Local investigation, application for—Refusal 

—Discretion. 

The general rule of law is, that no one can confer 
on another any riglit which is not his, and the case of 
a raiyat inducted into a piece of land by a trespas- 
aer, is an exception to it. 

Binode Lai Pahraski v, Kalu Pramanik^ 20 C. 708 

(F. B)., referred to. 

But the exception should not be extended to a case 

where there is shown to have been an absence of 

^ood faith on the part of either the trespasser or 
the raiyat. 

Peary Mohan Mondal v. Padhiha Mohun Kazra, 8 C. 
W. N 315 at p. 319; on appeal, 5 C. L. J. 9, and 
Upendra Narain Bhattacharya v. Protah Chandra 
Pardon, 8 0. W. N. 320 at p 321, referred to. 

Where the Court below has delivered a good iudir- 
ment, it may be difficult, if not impossible, for the 
Appellate Court to support it with independent 
reasons; and, in such a case, there is nothing to be 
gained by mere repetition or paraphrase, and an ex- 
pression of concurrence with the Rnding of the Court 
below may be sufficient. But there must, of course 
be at least enough in the appellate judgment to show 
that the Court of appeal has really applied its mind 

to the case and. formed an opinion of its own on the 

points arising in it. 

A suit was instituted on April 28th, 1906, the issues 
were settled on November 21st, and after several ad- 
]ournments, the case was set down for May 11th 1907 
when an application for a local investigation was for 
the first time made, but was refused. The case was 
disposed of on August 12th. 

Held, that the Court’s refusal of the’application, as 

it was filed too late, was not such an arbitrary exer- 

cise of discretion as can properly be interfered with 
on second appeal* 

Appeal from the decree of the Snb-Judge 
of Pabna, dated July 6th, 1908, modifying that 

Mnnsifof Pabna. dated August 

12tb, 1907. •• 

In No. 1971, 

Babu Shtb Chandra Polity for tbe Appellant. 

Babus Mohini Mohan Ohakravarii, Krishna 

Kamal Maitra and Birag Mohan Majumdar 

(for the Deputy Registrar), for the Respon¬ 
dent, 

In No. 2550. 

Babus Mohini Mohan and Oopal Ohundra 
Das, for the Appellant, ^ 

Babus Shih Chandra Palit and Biraj Mohan 
Majumdarifor the Deputy Registrar), for the 
Respondent. 

JUDGMENT.—These two appeals arise out 
of an action in ejectment brought by certain 
patnidars in respect of seven plots of land 
alleged to be situate in their putni. For 
present purposes the defendants may be 
said to be, firsts the Sanyals, who are ad¬ 
mittedly the holders of a permanent tenure 
in the patni described in the judgments of 


the Courts below as a jama held in kaimi 
^aiyafi or kaimijofe right, and, secondly, the 
actual cultivators, who have been inducted 
by the Sanyals and are in occupation of some 
of the plots as tbe lalters’ tenants. Both the 
lower Courts have dismissed the suit as re¬ 
gards plots 3, 4, part of 5. and 7. As regards 
the remainder, the appellate decree is to the 
effect, that, as the 5aw^a/shavefailed to prove 
that these lands are included in their under¬ 
tenure, the suit should be decreed against 
them ; but that the actual cultivators are en¬ 
titled to remain in occupation as tenants of 
the plaintiffs, and the suit should be dismissed 
in so far as they are concerned. Against 
this decree the plaintiff patnidars have pre- 

Wd S. A. No. 1971 of 1908; while S. A. 

No. 2550 of the same year is on behalf of two 

of the defendant Sanyals, who object to the 

finding that they have no right to intervene 

as rent.receivers between the cultivators and 
tbe patnidars, 

I fake up first the appeal of the mtnidars 
whose mam contention is that the tenants 
inducted by the Sanyals, found by both Courts 
to have been trespassers in respect of plots 1 

J, part of 5 and 6, should themselves be 
evicted as trespassers. The ruling of the Full 
iiench of this Court in Binode Lnl Pakrashi 
V. Kalu Pramanick (1) is, of course, relied 
upon by the other side ; bat it is urged that 

that ruling ought not to be extended tea 
case such as this. 

No doubt, the Full Bench decision referred 
to, introducing as it did, an exception to 
the general rule of law that no one can 
confer on another any right which is not his 
should be carefully limited, and I think it 
clear that it ought not to be applied where 
there 18 shown to have been an absence of 
good faith on the part of either the tres¬ 
passer or the person inducted by the tres- 
passer. In this connection, I need not do 
more than refer to Peary Mohan Mondal v. 
Radhika Mohan{2) a63rmed on appeal in 1904 
—See Peary Mohan Mondal v. Radhika Mohan 
(.3; and Upendra Narain Bhattacharya v 
Protah Chandra Pardhan (4). In Binode 
Lai PakrashPs case (1) there was, so far S 
can see, no trace of mala fides anywhere : the 
possession of the trespassers had been main- 

(1) 20 C. 708. 

(2) 8 C. W. N. 315 at p. 319. 

(3) 5 0. L. J. 9. 

(4J 8 C. W. N. 320 at p. 321. 
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taiDed by a Criminal Court in a proceeding 
under section 145 of the Code of Criminal 

Procedure, and it was never suggea'ed that 

their tenanl.s had acted otherwise ‘han hon- 
estly. Similarly, in MoUma Ohamha Shalia 
V Razari PramamHh), the decision in which 
was the subject of the reference to, and was 
affirmed by the Full Bench in Bmode Lai 
Takrashi's oaseQ) the defendants tenants had 
been let into occupation by the Collector be¬ 
fore the plaintiff’s success in proving, in a 
suit against the Government, that the land 

was a reformation on the site of their origi- 

nal estate. 

But in the case before me now no impu¬ 
tation of bad faith is cast upon the culti¬ 
vators inducted by the Sanyah, and the only 
foundation for any sucb imputation against 
the ScnyaJs is the remark in the judgment 
of tbe learned Munsif that “the Sanyal de¬ 
fendants are trying to include some more 
land in their admitted holding.” This, in 
my opinion, is not sufficient. The question 
raised by the pleadings was one of parcel or 
no parcel, the Sanyals (who admittedly held 
an under-tenure in the patni) asserting that 
these plots were included in their under¬ 
tenure : but it does not follow from their 
failure to discharge the burden of proof rest¬ 
ing on them that their claim was a dishonest 
one ; and dishonesty is surely not io be pre¬ 
sumed. As they had failed, it was quite cor- 
rect on the part of the first Court to say 
that they were “trying to include some more 
land.” But 1 cannot read this remark as 
tantamount to the finding that they knew 
that what they were claiming was no part 
of their under-tenure. On the contrary, the 
findings of fact point in the opposite direc¬ 
tion : for it appears that the Sanyals have 
been in possession of these parcels for 
many years” without paying any additional 
rent for them to the pntnidars-. that their 


order a 


tenants have, as such, been holding them 
“for along time;” and that a dispute regard¬ 
ing them had led, in 1903, to a proceeding 
under Chapter XII of the Code of Crimi¬ 
nal Procedure and an order of attachment 
under section 146. In these circumslances, 
I am disposed to think that the case may 
well be held to be within the scope of the 
Full Bench ruling, that the defendants in 
actual occupation are, therefore, within 

(5) 17 C, 45. 


the meaning of the Bengal Tenancy Act, 
1885 , and that they have most justly been 
left undisturbed as tenants liable to pay 
rent to the plaintiffs. 

It is next contended on behalf of the paU 
nidars that the judgment of thelower Appellate 
Court amounts to nothing beyond an expres¬ 
sion of concurrence with the finding of the 
Court of first instance, and can, therefore, 
hardly be called a judgment at all A re¬ 
mand is, consequently, suggested as necessary. 

As to this, I find, that although the Subordi¬ 
nate Judge has disposed of much of the case 
by referring to the detailed reasons given 
by the first Court, he has added tbe remark 
that the plaintiff’s Pleader “could scarcely 
assail, with any show of reason, any of the 
findings of the learned Munsif,” aud be has 
gone on to discuss what he has describ¬ 
ed as “the only point he (the Pleader) 
had made out.” Where the Court below has 
delivered a good judgment, it may be diffi¬ 
cult, if not impossible, for the Appellate 
Court to support it with independent reasons; 
and, in such a case there is nothing to be 
gained by mere repetition or paraphrase. 
There must, of course, be at least enough in 
the Appellate judgment to show that the 
Court of Appeal has really applied its mind 
to the case and formed an opinion of its own 
on the points arising in it: but that is the 
only rule that I can venture to lay down on 
the subject. In this case, having read both 
judgments, 1 am satisfied that the learned 
Subordinate Judge has d^alt with the appeal 
with intelligence; and I think that his judg¬ 
ment fulfills the requirements of the rule 
I have indicated above. 

Then it is urged, with special reference to 
plot Z, firsts that the judgment of the lower 
Appellate Court is unintelligible, and, secondly^ 
that both Courts were wrong in refusing to 
local investigation, as prayed for by 
the plaintiffs. 

As tT> former complaint, the passage 
attacked reads as follows:— “On the first point 
(t. e., the point whether plot 3 formed a 
portion of the plaintiff’s estate) it would 
appear from the deposition of the plaintiff's 
goinasta that the zemindar Khirod Govinda 
examined by the defendants, has not a por¬ 
tion in Chota Salika .Uanea in question. As 
stated by the learned Munsif in detail, the 
plaintiff’s evidence is not sufficient to find 
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that this plot 3 is comprised in his Sahara 
or portion of the Mauza." 

The words, as committed to paper, are 
certainly open to the criticism passed upon 
them,—so much so, indeed as to raise the 
suspicion that there must besoraethingf wrong. 
And a reference to the deposition alluded to 
at once makes it clear that the Judge intended 
to say got” when he wrote “not.” The whole 
then becomes quite intelligible, and no fault 
can be found with it. 

As to the local investigation, it appears^ 
that the suit was instituted on the 28th 
April 1906, the issues were settled on the 
21st November 1906, and after several 
adjournments, the case was set down for the 
Ilth May 1907, when an application for a 
local investigation was, for the first time, 
made. Now, the mere fact that the case was 
not ready for final hearing on that day, and 


was, as a matter of fact, not disposed of till 

the 12th August following, does not make 

the Munsif’s refusal on the ground that the 

application had been “filed at too late a stage” 

such an arbitrary exercise of discretion 

as can properly be interfered with on second 

appeal. I must, it seems to me, look at the 

matter as it stood and presented itself to the 

Munsif on the 11th May 1907, and not in 

the light of what subsequently happened; 

and, so regarding it, I am quite unable to 

hold that the Munsif was acting at all ar¬ 
bitrarily. 

There remains the Sanyals' appeal. The 
argument on their behalf is that the first 
Court, having found that they have been in 
possession of some of the parcels “for a long 
time ought to have gone further and found 
how long precisely they had held possession, 
and whether they had not thereby acquired 
a title to be left undisturbed on the prin¬ 
ciple explained in Ishan Ohandra Mitter v, 
Ra;a Ram Ranjan OhakrahuUy{6), The short 
answer to this is that the Sanyals set up no 
such case and the learned Munsif would have 
been in error had be made it for them. 

The result is that each of these appeals 
must be dismissed with costs. 

^ Appeals disTiissed, 

(6) 2 0. L. J. 125. 


ALLAHABAD HIGH COURT. 
Second CmL Appeal No. 451 op 1911. 

December 21, 1911. 

Present', —Mr, Justice Karamab Husain and 

Mr. Justice Ohamier. 

GENDAN LAL— Plaintiff—Appellant 


V tvo 

BABU RAM AND OTHERS—Defendants—■ 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. I, r. 9 — 
AppUcability of the rule—Hindu Law—Mortgage—Suit 
against joint Hindu family Jor sale of mortgaged pro^ 
perty—One of the members not made defendant within 
limitation Objection as to non^joinder taken at earliest 
opportunity, effect of—Dismissal of suit—Limitation. 

u' sued C. and others, members of a joint Hindu 
family, on foot of a mortgage for sale of the mort- 
pged property. G., however, did not implead an 
infant of the defendants’ joint family as party to the 
suit within limitation. An objection as to non-joinder 
was taken at the earliest opportunity: 

Held, that under the circumstances the entire suit 
should be dismissed as time-barred. 

Balwant Singh v. Aman Singh, 7 A. L. J. 852; 7 Ind. 
Cas. 712; Jaddo Kuer v. Sheo Shanker Ram, 7 A. L J. 
945; 7 Ind. Cas. 902; Gurivayya Oanda v. 'Dattatraya 

V. Dai Rani Koeri, 

XT £, ^^h'nath, 33 C. 0l3j 10 C. W, 

N. 651} 3 C. L. J* 576, referred to. 

Second appeal from the decision of the 

District Judge of Shabjahanpur, dated 16th 
February 1911. 

TheHon’ble Mr. Moti Lai Nehru, (with 
him Dr. Satzsh Ohandra Banerii)^ for the Ap¬ 
pellant. 

Mr. xj.ovind Prashad, for the Respondents, 

JUDGMENT. 


Chamier, j. —This appeal arises out of a 
suit brought by the appellant upon a 
mortgage, made in favour of his father by 
one Mendhai Singh. The defendants to 
the suit are the three sons of the mortgagor 
who is dead. Bismillah Begam who purchas¬ 
ed a portion of the mortgaged property 
after the mortgage, and five members of the 
family of one Baldeo Sabai, deceased, who 
purchased another portion of the property 
after the mortgage. The Munsif decreed 
the claim against the sons of the mortgagor 
and against Bismillah Begam but dismissed 
it as against the remaining defendants on 
the ground that the plaintiff had failed to 
implead Bishambhar Nath, the son of the 
defendant Ram Chandar, who was a member 
of the joint family to which defendants Nos. 5 
to 9 belong. That decision was affirmed 
by the District J udge who agreed with 
the Munsif that Bishambhar Nath was a 
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neoeesary party to the suit and that the 
provisiona of Order I, rale 9 could not avail 
the plaintiff aa Biahambhar Nath had no 
speciBc share in the property. I may 

mention here that both Courts have held 

that the plaintiff can have made no proper 
inquiry regarding the members of the family 
to which Biahambhar Nath belongs. They 
note the fact that the plaintiff lives in the 
same quarter of the city as the defendants 
do and it seems that both Courts were of 
opinion that if the plaintiff had made 
inquiries he would have come to know 
of the existence of Biahambhar Nath 

though he was only 9 or 10 months 

old at the date of the institution of the 
suit. 

In second appeal it is contended that a 
decree should have been made, at all events, 
for sale of the interests of the members of 
the family who are parties to the suit. 
The question is one of considerable importance 

in view of the passing of Aot IX of 1908, 
whioh, so far as the Province of Agra is 
concerned, reduced the period of limitation 
for a suit of this kind from 60 years to 12 
years. Before that Act was passed it was 
the practice in suits of this kind either 
to add the necessary parties or to allow 
the plaintiff to withdraw the suit with 
permission to bring another suit. One or 
other of these courses could generally be 
adopted as most suits were instituted well with¬ 
in limitation. The present suit, like thousands 
of others was instituted on August 6th, 1910, 
almost the last day of limitation under the 
Act of 1908 and the nonjoinder of 
Bishambhar Nath was not brought to the 
notice of the Court till after the period of 
limitation for bringing a suit against him 
had expired, although the objection was 
taken at the first possible moment. The 
question what should be done in such 
circamstances seems to have been decided in 
three different ways in Shahjahanpur and it 
is probable that there have been -similar 
conflicting decisions elsewhere. In some 
cases the claim has bsen dismissed in ac¬ 
cordance with the ruling in Qutam Kadir 
Khan V. Muslakim Khan (1), in others 
where the party omitted was a minor the 
claim has been decreed on the ground that 
he was sufficiently represented by his father 
or some other adult member of his family or 

(1) 18 A. iKa 


party to the suit and in others, decrees have 
been made for sale of the interest of the 
portion to the suit. 

We have been referred to a large number 
of rulings but the precise question which 
we have to decide does not appear to have 
been the subject of any reported deci^on 
since the passing of the Code of Civil 
oedure 1908. whereby section 85 of the 
Transfer of Property Act was repealed. The 

last mentioned section provided that, ^ subiecb 

to the provisions of the Code of Civil Pro¬ 
cedure ( 1882 ), section 437, all persons haying 

an interest in the property comprised in a 
mortgage must be joined as parties to any 
suit’* under this Chapter relating to such 
mortgage: Provided that the plaintiff has 
notice of such interest. When that section 
was in force, if a plaintiff failed to implead 
a child like Bishambhar Nath in a suit 
like this not having notice of his exist¬ 
ence and for any reason the child could not 
be added as a party, as (or instance when 
the objection was taken at a very late 
stage, the praotics was to allow the suit to 
proceed and if the claim succeed to make 
the usual decree for sale. It often hap pened 
that the absent member of the family wm 
unable to challenge the decree or sale held 
in pursuance of it effectively, see for example 
the cases of Bolwant Singh v. Amun Singh 

(2) and Jaddo Kuer v. Sheo Shankar (3) 
and cases there'cited. The result was often 
the same where the failure of the plaintiff 
to implead a member of a family of whose 
existence and interest he was aware was 
discovered by his opponent or by the Court 
after the suit had been decreed. In oases 
other than those in whioh Hindu families 
were concerned and in some oases where 
such families were oincsrned it was held 
that the person who ought to have bsen but 
was not impleaded did not lose his right to 
redeem the mortgage. 

Order XXXIV, rule 1 whioh has taken 
the place of section of the Transfer of 
Property Aot provides that “subjeot to the 
provisions of this Code all persons having 
an interest either in the mortgage seourity 
or in the right of redemption shall be joined 
as parties to any suit relating to the mort¬ 
gage.” There is nothing in the rule oorrea- 

ponding with the last nine words of sootioa 

(2) 7 A. h. J. 852; 7 Ind. Cfts. 112. 

(3) 7 A. r. ,T. 7 Tml. Ons. 902. 
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58 of the Transfer of Property Act, and 
the rule is made subject not merely to 
Order XXXI, rule 1, which corresponds with 
flection 437 of the old Code, but to all the 
other provisions of the Code. Under the 
present law it would appear that the decision 
of the Court upon an objection as to non¬ 
joinder in a case of this kind must be the 
same whether the plaintiff had or had not 
notice of the existence of the person whom 
he omitted to implead. It must often 
happen that no amount of diligence will 
enable the plaintiff in a suit upon a mort¬ 
gage to ascertain all the persons who 
ought to be joined. This is a consideration 
which should not be lost sight of in determin¬ 
ing what the duty of Court is when it 
is discovered that a person who ought to 

have been made a party, has not been 
impleaded. 

It was suggested that no question of limit¬ 
ation would have arisen if either of the Courts 
below had made Bishambhar Nath a party or 
if we were todoso nowandtherulingin Quru- 
vayya Qonda v. Battatraya Anant (4) was re¬ 
ferred to. But all that was held in that 
case was, that a plea of non-joinder of a 
necessary party may be waived and that if 
fresh parties are joined merely for the 

purpose of safe-guarding the rights subsist¬ 
ing between them and others claiming 
generally in the same interest the deter¬ 
mination (by application of the provisions 
of section 22 of the Limitation Act) of the 
date of institution of the suit as regards 
such freshly joined parties does not ordinarily 
affect the right of the original plaintiff to 
continue the suit. In the present case the 
plea of non.joinder was taken at the first 
possible moment and the decision in that 

case does not go the length of holding that 

a suit for sale may be continued against a 
person who, having a share in the property, 
ought to have been but it was not made a 
party when that person is made a party 
after the period of limitation for a suit 
against him has expired. A stronger 
authority in favour of the plaintiff in the de¬ 
cision in Thakurmani ^iingh v. Dai Rant Roer 
(5), where the Court held that the fact that 
an infant grandson of the plaintiff in a suit 
on a mortgage and a purchaser of a portion 
of the mortgaged property had been made 

(4) 28 B. 11. 

(5) 33 C. 1079 ab p. 1C93. 


parties to the suit after limitation had 
expired, was not fatal to the suit. The 
ruling in Guruvayya Qonda v, Battatraya 
Anant (4) cited above» was referred to as 
authority for the decision regarding the 
infant plaintiff but does not appear to me 
to go to that length. It seems to me that 
Order I, rule 10 (5) would have applied 
if either of the Courts below bad made 
Bishambhar Nath a party to the suit and 
that the suit is as against him barred by 
limitation. It is, therefore, useless to have 
him made a party now. 

We have not been asked to hold nor, in 
my opinion, is it possible to hold in* his 
absence that he is suffioiently represented 
by his father Ram Chaudar. If the objec- 
tion had not been taken and the interests 
of the whole family bad been sold and a 
suit had been brought by Bishambar Nath 
to recover his share or to redeem the pro- 
perty it might have been held that he was 
sufficiently represented by his father. At 
this stage it is impossible to hold that 
Order XXXIV, rule 1 is subject to the 
other provisions of the Code, one of which 
is that no suit shall be defeated by rea- 
son of the misjoinder or non-joinder 
of parties and the Court may in ©very 
suit deal with the matter in contro- 
yersy so far as regards the'rights and 
interests of the parties actually before it 
(Order 1, rule 9). The case presents no 
difficulty where the interest of the person 
who ought to have been but has not been 
made a parfy is separate from the interests 
of the parties to the suit. Iq such a case 
the Court can order the sale of the interest 
of the parties for recovery of a proportionate 
amount of the mDrtgage-raoney as was done 
in Imam AU v. Baijnath (6), and other cases. 
But where the interest or the person who 
ought to have been but has not been made a 
party to the suit is inseparable from the in¬ 
terests of the persons who have been made 
parties it is not practicable to deal with the 
claim as regards the interests of the persona 
before the Court. In a case like the present 
one, it is impossible to say for what amount 
the shares of the members of the family 
who are parties to the suit are liable and 
the appellant is not entitled to throw the 
burden of the whole mortgage upon the 

undivided interests of the members of the 
(6) 33 C. 613 j 10 0. W. N. iSl j 3 0. L. J. 676. 
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family before the Court against their will. 
Had the members who are parties taken 
the objection at a later stage the Court, 
on becoming aware of the existence of 
Bishambar Nath, might liave made a 
decree for the sale of the undivided interests 
of these members for the recovery of the 
whole debt and left the purchaser at auction 
to work out his rights by partition as is 
done where the undivided interest of a 
member of a joint family is attached and sold 

in execution of a money decree. 

The conclusions at which I have arrived, 
not without considerable hesitation are 
that Bishamhar Nath is necessary party 
to the suit that the suit as against him was 
barred by limitation when the objection 
on the score of non-joinder was raised, that 
although ordinarily it is the duty of the 
Court in a case like this to deal with the 
matter in controversy so far as regards 
the rights and interests of the parties 
before it, in the present case it is impos¬ 
sible to do so and the only alternative is to 
dismiss the suit. If the view that I have 
taken is correct, it seems probable that inno¬ 
cent parties may suffer hardship in some 
cases. But all possibility of hardship will 
be avoided if plaintiffs bring their suits 
well within the prescribed period of limita¬ 
tion for all objections on the score of mis¬ 
joinder or non-joinder of parties must be 
taken at the earliest possible opportunity 
and if not so taken, must be deemed to 
have been waived. (Order I, rule 13). In 
the present case the plaintiff followed the 
previous practice of bringing his suit at 
the last possible moment and has himself to 
thank for the result. 

I would dismiss this appeal with costs. 

Karamat Hcsain, J.—I fully agree with my 
learned brother in the order proposed 
by him. What we have to decide is 
whether we have to dismiss the appeal for 
non-joinder of Bishambhar Nath (a member 
of the Hindu joint family of which Babu 
Ram and others also are members) who 
was a necessary party under Order XXIV, 
rule 1 or to decree it dealing with the 
rights and interests of the defendants before 
us in the joint family property under Order 
I, rule 9. Order XXIV, rule 1 is no 
doubt subject to the provisions of the Code 
of Civil Procedure including Order I, rule 
9 but Order 1, lule 9 bai no applica¬ 


tion to the case before us. Where the 
rights and interest of the parties actu¬ 
ally before the Court are such as can be 
dealt with it in its discretion can do so. 
This, however, pre-supposes that the rights 
and interests of the parties actually before 
the Court are so defined and separable from 
the rights and interests of the parties 
which are not before it as to have ad¬ 
judication in respect thereof possible with¬ 
out affecting the rights and interest of 
the parties not before it. In an action 
upon a mortgage for sale of a joint family 
property when some of the members of 
the joint family are made defendants 
their rights and interests in the joint family 
property are neither defined nor separable 
from the rights and interests of those 
members of the joint family who are not 
before the Court. In such circumstances, the 
Court cannot possibly proceed under Order 
I, rule 9 to deal with the matter in con¬ 
troversy so far as regards the rights 
and interests of the parties actually before 
it. 

What has already been stated shows that 
non-joinder of Bishambar Nath is fatal 
to the suit of the plaintiff inasmuch aa in 
his absence the rights and interests of 
other members of the joint family in the 
joint family property cannot be dealt with 
under Order I, rule 9. The appeal must, 
therefore, be dismissed with costs. 

Bt The Court. —Order of the Coart is that 
the appeal be dismissed with costs which 
in this Court will include fees on the higher 
scale. 

Appeal dismissed* 


MADRAS HIGH COURT. 

Appeal against Order No. 222 of 1910. 

November 20, 1911. 

Present '.—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
RAMAgAMl REDDI— Appellant 

versus 

LAKSHMIAMBAL AMMAL and another 

— Respondents. 

Civil rroccihirc Code {Act 1 ' of U^08), 0. XXIV, r. 4 
—Sidf for recovery of debt—Deposit of emount 
Cctirt by defendont—Costs^ (Mrnrd p/^D iscretion of 
Court. 
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lu a suit for the recovery of a debt, where the 
amount has been deposited in Court, the Court has a 
discretion as to the disposal of costs. 

Appeal against the decree of the District 
Court of South Aroot, dated 12th September 
1910, in A. S. No. 130 of 1910, presented 
against the decree of the District Munsif 
of Panrut, in 0. S. No. Ill of 1910. 

Mr. 0. V. Anathakrtihna Iyer, for the 
Appellant. 

Mr. Af. Narayanasawmi Iyer, for the Re¬ 
spondents. 

JUDGMENT.—We think the order of 
the District Judge is right. Order XXIV, 
rale 4 gives the Court a discretion as to the 

isposal of costs in a suit for the recovery 

of a debt, where the amount claimed has 
been deposited in Court. 

The appeal is dismissed with costs. 

Appeal dismissed* 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2877 of 1908. 

December 13, 1911. 

Present: —Mr. Justice Carnduff. 

DWARKANATH MiSSER —Defendant_ 

Appellant 

PRALHAD RAM TBWARI— Plainiipp— 

Respondent. 

tenant Procedure Act 
(I B. C. oj J879^, s. 124—Chota Nagpur Tenanc,, 
(Amendment) Act CV B. C. of 1903;, s zi-ResunMe 
under-tenure-Sale at auctton-^Sfl^e hejore Tenancu 
^meudmeni Act—B§ect oj sale—Costs—Second Ap. 

an? Tpn^ section 124 of the Chota Nagpur Landlord 
and Tenam Procedure Acc, 1879, as it stood originally, 
a resumable under-tenure could not be sold in execu- 
tion of a rent-decree, but the right and title of the 
judgment-debtor could be sold. That section was 
repealed by section 35 of the Chota Nagpur Tenancy 
(Amendment) Act, 1903. The repealing enactment 
came into force on November 4th, 1903, and its section 
1, sub-section (3) declared it applicable to all cases 

pending on the date of its commencement so far as 
might be. 

A resumable under-tenure was sold at an auction- 

rent-decree, on August X8th, 

iTeid that, the repealing enactment could not affect 
the sale concluded before its commencement: that 
section 124 as originally passed applied, and that the 
purchaser purchased only the right and title of the de- 
laulting under-tenure-holder. 

interfere in second appeal 
with the discretion exercised by a lower Appellate 
Loui't on a question of costs. 


Appeal from the decree of Sub. 
Judge of Rauchi, dated {August 27tb, 1908, 

modifying that of the Munsif of Ranchi, dated 
April 11th 1908. 

Babu Bipin Behari Qhosh, for the Appel- 
laut. 

Babu Nagendra Nath Qhosh, for the Re¬ 
spondent. 

JUDGMENT.—This appeal relates to a 
resumable under-tenure formed out of an 
eight-annas share of Mama Moro in Chota 
Nagpur. The original under-tenure-holders 
had mortgaged half of it to the respondent 
plaintiff, and had given him an usufructuary 
lease thereof at a moiety of the rent due to 
the superior landlord, the Maharaja of Chota 
Nagpur. On the 18fch August 1903, the 
appellant-defendant purchased what may, for 
the present, be called the whole under-tenure 
at a sale held in execution of a decree for 
arrears of its rent obtained by the Maharaja 
under the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879 (Bengal Act I of 
lo79J; while the respondent-plaintiff pur¬ 
chased, on the 15th July 1905, the half 
mortgaged to him at a sale in execution of • 
a mortgage.decree which he had secured 
against his mortgagors. So far, then, this 
was the position of affairs. Prom March 1903 
till July 1905, the defendant was the under- 
tenure-holder, from whom the whole of the 
rent of the under-tenure was due to the 
Maharaja; whereas the plaintiff was the 
defendants sub-lessee of half of the under- 
tenure and was bound to pay the defendant 
half oi the said rent. In July 1905. how- 
ever, the parties became equal co-sharers. 
and thereafter each of them was responsible 
for a moiety to the superior landlord. 

In 1906, the Maharaja sued the defendant 

ion. 1902 to 

1904 (roughly), and obtained a decree, which 
the plaintiff paid in order to prevent the 

under-tenure in exeoution.\ Again 

\"orr-' ? for the rent of 

190d was obtained again-st the defendant and 

similarly satisfied by the plaintiff. The suit 

out of which the present appeal arises, was 

subsequently brought by the plaintiff for the 

recovery from the defendant of half of the 

rent thus discharged by the plaintiff for the 

years 1902 to 1905, the plaintiff further 

claiming, for reasons which will presently 

appear, the whole instead of a moiety, of the 

rent which he had paid for the year 1901 
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In the Court of 6rst instance the Munsif 
allowed the claim for half of the rent through¬ 
out, and refused the further claim for the 
other half of the rer.t of 1904; but the Sub- 
Judge, on appeal, allowed the latter also, and 
the first of the two points taken before me is 
that he was wrong in law in so doing. 

As has been shown already, the respondent 
was in 1904 the sub-lessee of the appellant 
in respect of half of the under-tenure and 
bound to pay him half the rent thereof; and 
this liability he discharged—or, rather, was 
compelled by suit to discharge. The ap- 
■ pellant, however, failed on this part to pay 
the rent due for 1904 to the superior land¬ 
lord: a decree therefor was obtained by the 
Maharaja against him; and the respondent 
had to pay the decretal amount in order to 
save the under-tenure from sale. In these 
circumstances, the respondent sought to re¬ 
cover that amount in full from the appellant, 
and it seems to me that he was clearly en¬ 
titled to do so. The arrear for 1904 had 
fallen due before the respondent’s purchase 
in 1905; so that the respondent was, in re¬ 
gard to it, only the mortgagee in possession, 
whereas the appellant stood in the shoes of 
the mortgagors, the original under-tenure- 
holders. The only person bound to pay the 
Maharaja’s rent for 1904 was, therefore, the 
appellant, whom Uhe Maharaja accordingly 
sued and obtained a decree against. The 
respondent’s mortgage-interest then became 
liable to be defeated by the threatened sale 
under the law, as amended by sections d4 and 
35 of the Ohota Nagpur Tenancy (Amend¬ 
ment) Act, 1903 (Bengal Act V of 1903), 
which had, for the first time, rendered a 
resumable under-tenure saleable, subject to 
the superior landlords’ right of resumption, 
in execution of a rent-decree. The respond¬ 
ent had, therefore, to protect himself by 
depositing the whole of the rent decreed, 
and, as he thereby protected the appellant 
also, he was surely entitled to get it all back 
from the latter. I agree, therefore, with the 
lower Appellate Court, and 1 think that there 
is neither law nor logic in the Munsif’s de- 
oision awarding the respondent one-half, 
and not the whole. 

The only other ground of appeal relates to 
a set off, which the Court of first instance 
allowed, but the lower Appellate Court dis¬ 
allowed the appellant. The Maharaja had 
sued the original uudor-tonurG-holderb for 


■/ 

the rent of the years 1899 to 1901, a period 
anterior to the purchase of either the ap¬ 
pellant or the respondent, and he had 
obtained a decree. This decree the appellant 
had satisfied on the 17th March 1906, in 
order to prevent the sale of the under-tenure 
on that date, and he sought in the present 
Huit to set off half the decretal amount so 
paid by him against the respondent’s claim 

for contribution. 

Now, as has been set forth above, the 
appellant purchased this resumable under¬ 
tenure at an auction sale held on the ISth 
August, 1903, in pursuance of the provisions 
of the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879. But, under sec¬ 
tion 124 of that enactment, as it stood 
originally, such an under-tenure could not be 
sold at all in execution of a decree for 
arrears of rent, and all that could be sold, 
with the sanction of the Commissioner of the 
Division, was the right and title of the 
judgment-debtor in it. By section 35 - of the 
Chota Nagpur Teoanoy (Amendment) Act, 
1903 (Bengal Act V of 1903), section 124 of 
the original Act was, no doubt, repealed. Bat 
the repealing enactment did not oome into 

force till the 4th November 1903; and, al¬ 
though its section 1, sub section (3), declared 
it. applicable, not only to all proceedings 
instituted after its commencement, but also, 
**50 far as niight be to all case^ pending in any 
Court or before any officer on the date of 
such commencement,” it cannot possibly, in 
my opinion, be held to have in any way 
affected an auction-sale concluded before that 
date. The learned Vakil for the appellant 
has refeired to the well known exception in 
favour of enactments merely regulating pro¬ 
cedure and practice to the ordinary rale 
against retrospective effect laid down by 
section 8 of the Bengal General Olanaes Act, 
1899 (Bengal Act I of 1899); but there seems 
to me to be no cogency in his argument and 
1 have no hesitation in saying that the 
learned Sub-Judge has arrived at the right 
conclusion. Section 124 of the Act of 1879, 
as originally passed, applied; whence it foL 
lows that the appellant’s purchase on the 
18th August 1903, was a purchase of, et 
most, only the right and title of the default¬ 
ing under-tenure holders, and did not carry 
with it any charge in I'espeot of the arrears 
of rent owed by them. Nor could tho- 
loapuuJoul incur any auch liability by hl8- 
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purchase in July 1905, in execution of his 
mortgage decree. The liability for the ar- 
rears of 1899 to 1901 was a purely personal 
liability, which continued to rest on the 
mortgagors, the original under-tenure-holders 
and the appellant's payment was a purely 
voluntary payment which benefited them 
alone. ErgOj the appellant’s claim by way 
of set-off has, in the view which I take of the 
case, been rightly rejected. 

There remains only the respondent’s cross¬ 
objection to the order depriving him of his 
costs in the Court of first instance. I am 
not prepared to interfere on a special appeal 
with the discretion exercised by the lower 
Appellate Court in a matter of this kind 

The result is. that this appeal is dismissed 
with costs and the cross-objection is simi- 
larly disallowed. 

Appeal and Oross-ohjection dismissed. 


of 


MADRAS HIGH COURT. 

Second Citii. Appeal No. 929 of 1910. 

November 28, 1911. 

Present’. Sir Ralph Benson, Judge, and 

Justice Abdur Rahim, 

PAKSSERI RAMAN 

MENON, Karnavan op the Taewad__ 

Appellant 

versus 

SANKARA SUBBA PATTAR’S son 
CHANDRA SBKHARAN PATTBr’ 

AND OTHERS—RESPONDENTS. 

« Suh-mortgage-Amendment 
ptatnt^DtscreUon ot Court. 

Plaintiff mortgaged his property to 1st defendant, 
who sub-mortgaged it. After discharge of mortgage 
plaintiff was sued by sub-mortgagee for his amount 
and a decree was obtained against plaintiff. Plaintiff 
tiled an appeal against that decree and while it was 
pending, instituted the present action against 1st 
defendant for indemnity, praying for the amount of 
the decree or, in the alternative, for the deposit of the 
amount in Court. After the institution of the suit 
and during the pendency of this second appeal plain¬ 
tiff satisded the sub-mortgagee’s decree and prayed 

for the amendment of his plaint by mention of that 
tact: 

that though plaintiff’s suit for indemnity, 
while he had not sustained the loss, wag not sns- 

tamable, he was entitled to the alternaMve prayer for 
deposit in Court; 

^(^rimuthu Pillau 
iA T Doratsami Tevar v. Lakshmanan Chetfy 

^0 Richardson. (1911) 2 K ' 
tOoj 80 L. J. K. B. 1232, referred to. 


B. 


(2) that the amendment prayed for, should be al¬ 
lowed. 

Second appeal against the decree of the 
District Court of South Malabar, in A. S. 
No. 60 of 1910, presented against the decree' 
of the District Munsif of Chowghat, in 0 S 
No. 845 of 1908. . Q 

Mr. 0. K. Anantha Krishna Iyer, for the 
Appellant. 

Mr, T. R. Bamachandra Aiyar, for the 
Respondents. 

JUDGMENT.—The position in this case is 

somewhat curious. The plaintiff in the suit 

mortgaged certain properties to the father of 

the 1st defendant for about Rs. 1.000, and the 

mortgagee, for about Rs. 700, executed at 
sub mortgage. 

The plaintiff, after the execution of the 
sub. mortgage, paid off the mortgage, and 
then the snb-mortgagee, in a suit to enfore 
his sub-mortgage, recovered a judgment 
against the present plaintiff for the amount 
of the suh-mortgage. The present plaintiff 
in this suit, who was a defendant in the 
suit of the sub-mortgage, appealed against 

d t .3%. o —3 i i 1 instifcut- 

ed the present action against the first 

defendant and his son, the second defendant, 

for a decree for payment to him of the 

amount decreed in the sub-mortgagee’s 

suit or for an order directing the defendants 

to deposit the amount in Court for pay- 

Trhis P Jfow. the decisions 

of this Court lay down that a person can- 
not maintain a suit for indemnity unless he 
has actually incurred the loss against which 
he seeks to be indemnified. Patti 

i^aroyanamurthy lyerv. Marimuthu Pillay (1) 

and Dorazsa^a Tevar y. Lakshmanan Ohetty 

(2) show that It would debar the plaintiff 

from ar dGcrsd ffw 

^ i. t u«cree tor the payment 

of the amount decreed against him. But 
the case of In re Richardson (3) shows 
that in equity a plaintiff in a case of this 
nature may still be entitled to a relief in 
the nature of the alternative remedy asked 
for in his plaint. The learned Vakil for 

the appellant further states, that since the 
institution of the second appeal, his client 
has satisfied the decree obtained by the sub- 

mortgagee and he asks for leave to amend 
the plaint so as to enable him to obtain 

(1) 26 M, 322. 

(2) 14 M. L. J. 285. 

(3) (1911) 2 K. B,705; 80 L. J. K, B, 1232. 
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decree for the amount so paid to him. We 
think this is a proper case .n «h.ch the 

amendment should beallowed The effect 
of such amendment will enable the plaintiff 
to obtain, in the present state of facts, a remedy 
more complete than he was entitled to on the 
date of the institution of the suit. But it 
would not, in our opinion, be a case of 
converting one cause of action into another, 
and under the new Code of Civil Procedure, 
thepoaers of the Court to allow amend- 
ment a.e very wide. We think, by allow- 
ingthe amendment, the question at issue 
between the parties will be completely dis¬ 
posed of and would obviate the necessity for 
afresh suit. We, therefore, set aside the 
decree of the lower Courts and order that 
the plaintiff may be allowed to amend his 
plaint by alleging that he has paid the 
amount sought to be recovered from the de- 
fendants to the sub-mortgagee. The District 
Munsif will, on receiving the amended plaint 
proceed to dispose of the suit according to 
law. The defendant will be at liberty to 
file additional written statement in so far 
as it may be occasioned by the amendment, 
and the parlies will be permitted to adduce 
such fresh evidence as may be necessitated 
by the amendment. The costs of the 2nd 
and 3rd defendants incurred in this Court 
will be paid by the plaintiff. The costs in 
the Court of first instance will be costs in 

the cause. 


Cause remanded. 


MADRAS HIGH COURT. 

Apfbai, against Okdbr No. 167 op 1910. 

November 28, 1911. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 
gUBBARAYA lYBR and others— 

Appeilants 

versus 

RAMSAWMI PILLAI— Respondent. 

Civil Procedure Code (Act XIV of \SH2J, ss. 257 A, 
244—Civil Procedure Code (Act V of 1908J, s. -17, 0. 
XX, T. 11 —Execution of decree—between 
j-iarties substantially adding to decree —Sanction of 
Oourt^E.i'Ccntion after coming %nto force oj Civil Pro- 
cedure Code, l^OS—EnJorceability. 

Order XX, rule 11, and section 47 of the new Civil 
Procedure Code, 1908, has altered tho law coutuinod 
in ucctiou 257 A of the old Code, uud rciidcru lc;jiil 


arran-^emenfcs between pai-bies after decree, which 
provide for a distinct benefit to one of them, and 
treats proceedings under section 244 of the old Code 

as a suit. 

In tho course of execution proceedings, the parties 
came to an arrangement, while the old Code was in 
force whereby, in consideration of defendant being 
given time, plaintiff was to got higher interest and 
was given liberty to proceed against defendants 
person. This arrangement having been sanctioned 
by Court tlie plaintiff applied to enforce it after 
tho Code of 1908 came into force: 

Held, that plaintiff was entitled to enforce it. 
Venkatagiri lyerv. Sadagoimduiriar, 14 M L.J. 359 and 
Palaniappa Chattiyar v. Suijari Kaidoo, 18 U.L.J. 648; 

4 M. L. T. 233, held to have lost its force with the re¬ 
peal of the Civil Procedure Code of 1882. 

Sheo Qulum Lall v. Deni Prasad, 5 0. 27; 4 C. L. E. 

29; Durya Prasad Banerjee v. Lalit Mohan Singh Roy, 

25 C. 8G and Thakoor Dyal Singh v. Sarjtt Pershad 
Misser, 20 C. 22, followed. 

Appeal against the order of the Uistriot 

Coart of Trichinopoly, dated 2l8t September 

1909. in E P. No. 51 of 1909. in O.S. No. 28 
of 1903. 

Mr H. Sita Ram Row, for the Appellants. 

Mr. G. Annajee Row, for the Respond¬ 
ents. 

JUDGMENT.—In the course of executing 
the decree in Original Suit No 28 of 1903 on 
the file of the District Court of Trichinopoly, 
obtained upon a deed of hypothecation, the 
parties entered into an agreement whereby the 
second defendant was given time to satisfy the 
decree on condition of his paying interest at 
12 per cent, per annum instead of 9 per cent, 
per annum and the decree was made exe¬ 
cutable against the person of the second de¬ 
fendant as well as by sale of the hypotheoa. 
The Court sanctioned the arrangement under 
section 257 A of the Code of Oivil Procedure 
on July 26rh, 1905. On August 2ud, 1909, 

the plaintiff’s legal representatives sought to 

execute the decree for the unpaid balance by 

arresting the second defendant. The District 

Judge dismissed the application, relying on 

the ruling in Ven'eotogiri Iger v< Sodagop<i 

Ohariar (1). It was held in that decision that 

the Court’s sanction of an agreement between 

the decree-holder and the judgment-debtor 

by which the former is benefited does not make 

it a part of the desree, but the decree-holder 

must bring a separate suit to enforce it. 

Bashyam lyeuger, J., pointed out that a Court 

has no power to vary or add to its deorees 

after they aro passed except under particular 

provisions of law and he quoted in support 

of bis view the opinion of the Privy Oounoil lU 
(1) 14 M, L« J. 35‘J. 
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Kotctgiri Venaatasuhhamma Row v. Vellanki 
J^BnkatTciTna Row (2), that subsequent varia¬ 
tions of decrees unless made under section 206 
or section 623, Civil Procedure Code, were 
ultTd vites. Their Lordships of the Privy 
Council observed at the same time that it was 
open to the Court to treat such a compro¬ 
mise as a rule of Court and to stay all fur¬ 
ther proceedings in the decree against the 
third defendant who alone compromised in 
that case with the plaintiffs except for 
the purpose of enforcing the compromise. 

Now, in the present iustauce the compro¬ 
mise was sanctioned by the Court at a time 
when the Code of 1882, was in force and com¬ 
promises of this nature after suit were de¬ 
clared by section 2574 to be void unless 

made for consideration and with the sanction 
of the Court. 

When execution against the person of the 
second defendant was applied for in 1909, 
the Code of Civil Procedure of 1908 was in 
force and the old section 2574 had dropped 
out. Further, the old section 210 had re- 

in a new 

form containing a provision for a Coart 
after the passing of a decree where and in 
so far as it is a decree for the payment of 
money, ordering the postponement of pay- 
ment of the amount decreed on such terms 
as to the payment of interest as ic thinks 

fit. Lastly section 47 of the new Coda of 
Oivil Procedure, corresponding to section 241 

°L additional danse 

added to it, which permits Courts, subject to 
objections that may be raised on account of 
limitation or jurisdiction, to treat proceed¬ 
ings under this section relating to the execu- 

tion, discharge or satisfaction of a decree as a 
suit or a suit as a proceeding. 

With this alteration of the law the ratio 
^cidendi of the decisions in Venkatagiri Iyer v 
Sadayopaohariar (1) and Palanippa Ohettiyar 
V. bayari Naxdoo (3) has lost its force. 

We find no difficulty in following the deci¬ 
sions in Sheo Oolam Lull v. Beni Prosad (4) • 
Durga. Prasad Batterjee v. Lalit Mohan Singh 

TAakoor Dyal aingh y. /^arju 
Pershad Utsser (6) and we think accordingly 


(2) 24 M. 1. 

(8) 18 M. L. J. 548j 4 M. L. T 233 

(4) 5 C. 37j 4 C. U R. 29. 

(5) 26 C. 86. 

(6) 20 C. 22. 


that the second defendant who had the bene¬ 
fit of the arrangement for delay in execution 
and the order passed sanotioning it, is not 
at liberty to resile from that arrangement. 

The lower Court’s order is reversed and 

the case will be sent back to the District 

Judge for proceeding with the execution ap- 
plication. 

The respondent will bear the appellant’s 
costs in both Courts. 

Appeal allowed. 


M4DR4S HIGH COURT. 

Second Civil Appeal No. 1^84 op 1910 

November 30, 1911. 

Present:—Mr. Justice Sundara 4iyar and 

Mr, Justice Spencer. 

KOSURI R4J4G0P4L R4J4 and others 

—4pPELLANT8 


D4TL4 R4DH4rY4 and others^ 

Respondents. 

Conir^t-Provmonjor benefit of third parties-Rioht 
tv^r ^ ™ ihair 

Where, at a partition between the membAr« 
joint Hindu family, provision is made for the ffim!i^ 
members of the family the latter are euLled t 
enforce the same and sue upon it- 

Defendants .Vos. 3 and 5 entered into a deed of 
partition whereby their mother was to e-ef nn.f • 
land which was to be taken by her dane-hfRr« ff 
her death. The mother having died, plaintiff, one^of 
three daughters, sued for her third-share of ihrsa°d 


Held, that plaintiff was entitled to succeed. 

Shupptc Arrmal y. Subramaniam, BS M. 238* IQ Ttr t 
J. 739j 4 Ind. Cas. 1083; Arxtrmuga Qoundan y. 
nammal, 14 M. L. T. 2l4j2l M. L. J. 918-agill 9 
M. W, N. 624; 12 Ind. Cas. 185, Bakhmabai y More 
shwar, 6 Bom. L. R. 421, Protab Narain Muieriee y 
Sarat Raman Debi, 5 C. W. N. 386, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Kistna, at Ellore in 

4. S. No. 223 of 1907, presented against 
the decree of the District Muusif of Naraa- 
pur, in 4, O. No. 235 of 1908. 

Mr. Prakasarn, for the 4ppe]lants. 

Mr. Ramesam, for the Respondents. 


JUDGMENT.—The plaintiff and defend¬ 
ants Nos. 1 and 'A are sis^.ers of defendants 
Nos. 3 to 5. By an instrument of partition 
entered into between defendants Nos. 3 to 5 
it was stipulated that certain land was to 
be enjoyed by the mother of the parties for 
her life and to be taken by her daughters, 
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that 19 the plaintiff and defendants Nos. 1 and 
2 after her death. The mother is now dead. 
This snifc by the plaintiff is to recover one- 
third of that property, defendants Nos. 1 and 
2 beintr entitled to the remaining two-thirds. 

Defendants Nos. 3 to 5, the brothers, contend 
that the plaintiff not being a party to the 
partition instrument has no cause of action 
for the recovery of the property. They plead 
that by a subsequent arrangement soon after 
the partition they cancelled the allotment 
to the mother and sisters. It was suggested 
during the course of the argument here that 
the partition deed never became operative, but 
we do not read the written statement as 
raising this question. The issue was whether 
the arrangement was subsequently cancelled. 
The lower Appellate Court has given the 
plaintiff a decree and defendants Nos. 3 to 5 
are the appellants in this Court. 

We are of opinion that the decision appealed 
from is right. To the general rule that 
persons who are not parties to a contract 
have no right of action based on it, thero 
are several exceptions. The Privy Council 
has recently pointed out that the rule must 
be applied to this country with consider¬ 
able exceptions. In that case a Muhammadan 
wife was held entitled to sue upon a 
contract entered into between her father 
and her husband’s father before the marri¬ 
age. We are of opinion that where at 
a partition between the members of a joint 
family provision is made for female memheia 
of it, it must be held that as the contract 
was entered into for the benefit of those 
who are provided for by the instrument of 
partition, they are entitled to the benefit of 
it and to sue upon it. This principle has 
been affirmed by this Court in Shuppu Am^ 
mal V, Subramamam (1). See also Arumuga 
Qoundan v, Ohinnammal (2). The decisions 
of other High Courts have also affirmed the 
principle. See RaKkmabai v. Qovind Moresh^ 
war (3); Protah Narain Muheriee v. Sorat 
Kumari Dehi (4). 

The exceptions are not confined to cases 
where one or other of the parties to the 
contract can be said to have made himself 
a trustee for strangers who claim to sue 

(1) 33 M. 238; 19 M. L. J. 739; 4 Ind. Cos. 108.3. 

(2) 10 M. L. T. 214; 21 M. L. J. 918; 0011)2 M. 
W. N. 524; 12 Ind. Oaa. 185. 

(3) 6 Bora. L. U. 421. 

(4) 5 C. W. N. 886. 


on it. In Pollock on Contracts four except 
tions are stated. The third class of exoep. 
tions according to the learned author is 
the case of truats. Then he mentions another 
and distinct class. To quote his own words: 
“Closely connected with the oases covered by 
the doctrins of trusts but extending beyond 
them, we have the rule of equity by which 
special favour is extended to provisions made 
by parents for their children.” In Halsbury’s 
Laws of England, Vol. VII, page 344, section 
711, the case of marriage settlement is treated 
as included in the case of trusts. Sir Frede¬ 
rick Pollock’s classification commends it¬ 
self better to us. It may be observed that 
the general statement in Helsbury’s Laws of 
England that another exception to the rule 
is recognized in oases where the contract is 
intended to secure a benefit to a person who 
is not a party to it will o^ver oases which 
are not comprised in trusts. It is usual 
amongst Hindus to allot portions to sisters 
at a partition between brothers. In the 
document in this ca-se the provision for the 
plaintiff and her sisters is stated to be for 
Pasutn Kunkntnam. We find no difficulty in 
holding that sisters are within the equity 
of a family settlement amongst Hindus. 
The allotment of the land in this case was 
made for the benefit of the plaintiff and her 
sisters. They are persons for whom it was 
the moral duty of the parties to the in¬ 
strument to provide. We are of opinion, 
therefore, that the plaintiff’s right to sue 
was rightly upheld. 

We dismiss the second appeal with costs. 

Appeal dismissed^ 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1308 ok 1909. 

December 20,1911. 

Present: — Mr. Justice Carnduff, 

GANAPAT MARWARl — DfirfiNDANT— 

Appellant 

versus 

BALMAKUND BEHARA and ANOxnaft^ 

Plaintiffs —Rksponcknts. 

Ihndu Law—Property in hand of a of fliada 

famiju^Presumption that property ks joint -^tucUus of 
ftnnily property—of family lioiny hankii^ 
husine.\s^ power^of —Scoonif .-Ippoa /—Point 
cojistniction oj picco of documentary eWdtfnw “Oivil 
Procedure Code {Act T of 1908), s, 100. 
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nucleus of 

5 ^ family property, any property in the 
hands of a member of such family should be presumed 
to bo family property, 

Smp/i V- Lalchpati Koer. 30 C. 231 at n 

iiati Koen, 3 InJ. Cas. 234 aud Dwaria Frosad Raqhu. 

Das, 13 Bom. L. K. 233; 9 

Lna. Oas. 948, referred to, 

A person who,on behalf of a joint Hindu family 

thlrlnf family banking business as manager 

theieof can, not only enter into contracts and give 

discharge so as to bind his co-parceners, but may also 

the f^rniW h“^‘^ without the other memb^s of 

the family being joined with him in the suit. 

A L 7 2 ^fi‘f r® 3 ^ Ind.Cas. 739:8 

BO. 

riet“nd ° 

foUowel* Singh, 19 W. R. 222, 

Appeal from the decree of the District 
Judge of Cuttack, dated May 25th, 1909 re 
Tersing that ot the Sub-Judue of S»r.!h!:i ’ 
dated February I3th, 1907 Pore, 

penat“ the Ap. 

Babus Sarat Ohandra Bay Ohaudhwi and 
ents! for the Respond^ 

admitted^ dJoaLd Ty 

brother Radhasham Behara wOh 

In the Court of first inafQ * with a banker. 

the money was not inini ^®Gnd that 

therefore, rdhaeVam- 

the plaintiff had no right‘to"" 

inaTiy decision is attaci 

mainly with reference to the law he 

nert,.^ fu joint and 

famd “ member of it 

family property. He has, it is said, t 

too far in throwing the onus entirely on 

appellant and holding that it is to be 

Burned not only that Radhasham was 

with his brothers, the respondents, when 

money was deposited by him, but also 


A 


b< 


the deposit was derived from joint fonds, 
Ihe contention is that, in circumstances such 
as those of the present case, the ordinary 
presumption of Hindu law does not arise; 
and in support of it I am referred to Ram 
Perskad Singh v. Lakhpati Koer (1) and 
Gannu Singh v Bhagwati Koeri (2). In 
these cases this Court, undoubtedly, express¬ 
ed the opinion that, when there is separate 
residence, separate messing and separate 
worship among the members of a Hindu 
family, the presumption based on the theory 
of the normal condition of such a family 
can hardly be said to hold good** or, in the 
words used in the latter case, “falls to the 
ground; ” the contrary presumption then 
arises; and it rests on the parry who alleges 
continuance of indivision in spite of sever¬ 
ance in these particulars to establish his alle¬ 
gation. Now, in each of these instances this 
Court was dealing with the facts in a regu¬ 
lar appeal, and what was held was simply 
this, that the facts found as to cesser of 
oommenaality and so forth, being themselves 
inconsistent with the normal stare of a Hindu 
family, were suflScient, prima facie, to show 
separation and shift the burden of proof on 
to the side asserting that the family had 
nevertheless remained joint. Jointness is, I 
imagine, becoming almost daily less and less 
the rule, and the presumption and re-consider¬ 
ation is, amid the changing conditions, and 
in response to the natural demands of a 
progressive society, steadily losing strength, 
in the sense that it is more and more easily 
rebutted as time advances. It may well be 
that it will disappear altogether some day— 
perhaps at no distant date; but 1 can find no 
authority either in the ruling cited or else¬ 
where, such as to justify me in holding to-day 
that there are oases in which it does not 
exist at all and is not, so to speak, the 
starting point. On behalf of the appel¬ 
lant it has, indeed, been conceded that no 
fault can be found with the learned District 
Judge's initial observation that the onus of 
proving that the three brothers were not 
joint lay upon him. But it is argued that 
the Judge misdirecced himself when he pro¬ 
ceeded to lay it down that it was also to be 
presumed that the money deposited was de¬ 
rived from joint funds, and that he was 

wrong in dismissing the suit because the 

(1) 30 C. 231 at p, 244} 7 0. W. K. 162; 30 I. A. 1. 

(2) 3 Ind. Cas. 234. 
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defendant had failed to prove affirmatively 
that it was self-acquired property. In this 
connection reference is made to the case 
of Vwnrka Prasad Raghuhir v. Jamna Jas 
Qordhan Das (3) in which Beaman, J., 
has held ‘‘that it is not a presumption 
of the Hindu law that every member 
of a joint Hindu family, found to be lu 
possession of property at his death, has neces- 
sarily acquired that property as a member of 
the joint family and so imprinted upon it the 
character of joint Hindu family property.” 
Bat the learned Vakil for the appellant has 
overlooked the fact that Mr. Justice Beaman 
at once goes on to observe, that “before that 
presumption can be made it lies upon the 
party so alleging to prove that there was 
at least a nucleus of joint family property 
out of which the property ultimately ac¬ 
quired by an individual member may 
be said to have grown.” Here it is ob¬ 
vious, and cannot be denied, that there 
was such a nucleus; and, therefore, the Bom¬ 
bay case really does not help the appellant. 
My conclusion, then, is that the learned Dis¬ 
trict Judge made no mistake in this connec¬ 
tion and that his findings of fact conclude 
this part of the appeal. 

It is next contended, that even if the family 
were joint and Radhasham acting as manager, 
his discharge in respect of the sums paid be¬ 
fore his death was good and sufficient to bind 
the family : and the appellant relies for sup¬ 
port upon the recent decision of the Judicial 
Committee in Kishen Parshad v. Har Narain 
I Singh (4), by which it has been settled that 
? the manager on behalf of a joint Hindu fa- 
• mily of the family banking business can not 
{ only enter into contracts and give discharges 
'' 80 as to bind his co-parceners, but also sue 
and be sued alone without the joinder of the 
other members of the family. This conten¬ 
tion seems to me to be right: otherwise, no 
bank could with safety honour cheques 
drawn by its Hindu clients against their de¬ 
posits, and business on modern lines would 
be impossible. But, unfortunately for the 
appellant, the lower Appellate Court has 
found that bis plea of re-payment has not 


been proved, and he is again concluded by a 
finding of fact which, so far as loan see, 
cannot be questioned on second appeal. 

The last point made is as to the construc¬ 
tion placed on a certain e^;rarnama (Exhibit I) 
upon which the learned District Judge has 
relied as proving, “almost, if not quite, con¬ 
clusively’* that the brothers were joint a 
fortnight before the death of Radhasham. 

In this document, which was signed by all 
three brothers, it was agreed that there 
having been serious disputes about the parti¬ 
tion of the whole of their moveable and 
immoveable joint properties and there 
been no settlement about the said partition 
a panch was to be appointed to settle the 
dispute by arbitration. This, it is argued, 
instead of indicating jointnesa on the date 
of the document, points to their having 
already been some sort of a pavtitiou regard¬ 
ing which disputes calling for settlement 
by arbitration had arisen. It may be that 
there is something to be said for this con- 
atruotion ; but it has long since been estab¬ 
lished—see the well-known and frequently 
cited ruling of Couch, C, J., and Glover, 
in Nowont :iingh v. Ohuiierdharee Singh (5) 

_that the misconstruction of a piece of doon- 

mentary evidence such as this is not a mis¬ 
take of law upon which a second appeal will 
lie. Moreover, the suggestion that the 
ekrarnama ought to be coustrned in this 
way is made for the first time in the course 
of the argument before me,- the theory of 
the defence having hitherto been that it was 
an agreement to separate which at once ope¬ 
rated as a separation. For all these reasons, 
1 find myself unable to yield the point. 

In the result I am of opinion that this 
second appeal must be dismissed with coats. 

Appeal dismissed, 

(5) 10 W. 11. 222. 


(3) 13 Bom. L. R. 133; 9 Ind. Cas. 948. 

(4) 38 I. A. 45; 15 C. W. N. 321; 13 C. L. J. 345; 
9 Ind. Cas. 739; 8 A. L. J. 266; 9 M. L. T, 343; 21 M. 
L. J. 378; 13 Bom. h. R. 359; 33 A. 272; (191i) 2 M. 
W. N. 395. 
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EHPEBOB V. QAIiIR BAKHSH. 

PUNJAB CHIEF COURT. 
OwMiNAL Revision No. 1452 op 1911. 

December 9, 1911, 

Prwen^:—Mr. Justice Shah Din. 

EMPEROR— Peosecutor 

versus 

QADIR BAKHSH —Accused. 

^^-^oticenot specifying 

thejuiture and extent of repairs whether legal. ^ 

Cantonment Code contemplates 
that the owner should know the precise nature and 
extent of the repairs which, in the opinion of the 

Tfu he should execute in the in- 

TheSm-V^^ occupier or of the public. 

lu^oritv Cantonment 

authority requires the owner to make to the houses 

BpeciRed in the notice is illegal 

Case reported by the Sessions Judge, La- 

Jlw'mT’“• ='”■«' '•* So- 

By an order dated 30th November 191C 

Bakhsh, of Batala, owner of houses 

Nos. 85 86,87, 88 89; 90. 91, 120, 121 and 
396, situated in the Lahore Cantonments, 
requiring him to repair or demolish these 
houses and level the site within 15 (fifteen) 

‘ 

Ihe Moused, on conviction by Major W T 
Barry, Cantonment Magistrate, Lahore, eier- 

“ Magistrate of the 1st 

Wilh 

No^e—Pine realised. 

onTJ! are forwarded for revision 

on the following grounds:— 

• .'^‘*®^C!antonment Magistrate did not 

dition of the houses constituted a public 

94 of the Oa^nment Code was legaUy in- 

IPa 2 iValZaA v. Grown (1). 

I he prosecution was not instituted for 

0?. .r:». oodT"'™* 

oofssrb."™b'.d'. ““ ‘k. 

/¥.*’; for the Accused 

(1) 1 P. E. 1906 Or., 48 P.1,, B, 1906, 3 Or. ‘l,. J. 43, 


ORDER.—After hearing Mr. Fazl-i-Husain 
who appears in support of the recommen¬ 
dation made by the Sessions Judge under 
section 438, Criminal Procedure Code, for 
the reversal of the sentence passed by the 
Magistrate on Mr. Qadir Bakhsh. I think 
that the conviction of the accused in this 
case 18 illegal and must be set aside. Sec¬ 
tion 94 of the Cantonment Code, 1899, as 
amended, under which the Secretary of the 
Lahore Cantonment Committee issued notice 

to the accused on the 30bh November 1910 
runs as follows :— 

“Where any building..,,,.. 

13 in the opinion of the Cantonment autiio^ 
rity in a ruinous sfcate. 

....^^6 Dantonmenfc authority 

may, by notice in writing, require the owner 
or occupier thereof forthwith either to re- 
move the same, or to cause such repairs to 
be made as it may think necessary for the 
safety of the occupier or of the public. 

the seotiou which I have italicised show 
that in the notice which the Cantonment 
authority issues to the owner or occupier of 
the building alleged to be in a ruinous state, 
the Cantonment authority has to state the na’ 
tore of the repairs to be made by the 
owner or occupier which it may think ne. 
cessary for the safety of the occupier or of 
the public, as the case may bs. As laid 
down in Petman v. King-Bmperor (2) 
a notice under section 94 of the Can- 
tonment Code must give the owner the 
option of removing a building or making 
adequate repairs and in regard to the 
option of making repairs the section con¬ 
templates that the owner should know the 
precise nature and extent of the repairs 
which, in the opinion of the CautonLnt 
authority, he should execute in the interests 
of the safety of the occupier or of the publio. 

The notice dated the 30th November 1910 
which was issued to the accused in this case 

was M follows: It having been reported to 

that your houses 
(of which the numbers are given in the head- 

ing of the notice) are in a ruinous condition 
lam directed to request you within 15 days 
of the service of this notice to repair or 
aemolish these houses and level the site ” 

In the above notice it is not stated at all 
""( 2 ) 23 p“R Cantonment autho. 

(2) 23 P. R. 1905 Or., 168 P.h.R. 1905, 3 Cr.I,.J. 301 
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rity required the owner to make to the 
houses specified in the notice; and on this 
Eround alone the notice was, m my opinion, 
illegal. That being the case, the accused 
was not liable to be prosecuted under section 
104 of the Cantonment Code, and bis convic¬ 
tion is bad in law. I, therefore, set aside 
the conviction and the sentence and direct 

the fine, if realised, be refunded. 

Convictio7i set aside* 


(s. c. 5 S. L. R. 123.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 37 of 1911. 

July 17, 1911. 

Present: —-Mr. Pratt, J, 0., and 
Mr. Crouoh, A. J. 0. 

IMPBRATOR 
versus 

RlNOvaZfld SOBHDAR-Accctbbd. 

Penal Code (Act XLVof 1800), ss. 201, 202—Causing 
evidence of offence to disappear—Positive destruction 
of evidence not necessary—Burying corpse with marJes 
o f violation—Offence under section 202 not included 
UTider s. 20 i—CrimUial Procedure Code (Act V o/1898), 

The offence under section 202 of the Penal Code 
18 not a minor offence included under section 201, 
for an essential ingredient of the offence under 
flection 202, is the legal duty of the accused to give 
information and this is no part of the offence under 
section 201. Consequently, an accused against whom 
a charge under section 201, is framed cannot bo 
convicted of an offence under section 202 without a 
charge under the latter section being framed 
against him. 

In order to support a finding that the accused has 
caused evidence to disappear, it is not necessary to 
prove the positive destruction of evidence. 

^ The burial of the corpse of a murdered man if 
done with the intention of concealing the fact that 
there were marks of violence on it might bo an 
offence under section 201. 

Mr. Mulchand, for the Appellant, 

The Public Prosecutor^ for the Crown, 

JUDGMENT.—The aconsed was tried by 
the Additional Sessions Judge, Hyderabad, on 
a charge underseotion 201, Indian Penal Code, 
in that he knowing or having reason to believe 
that Chutta Kapri had been murdered (1) 
caused evidence of the offence to disappear by 
burying the body, and (2) gave false informal 
tion as to the cause of death to the 
Tappedar. 

The Additional Sessions Judge found the 
coused not guilty of this offence, but 


convicted bim without Naming a charge 
of an offence under seotion 202, Indian Penal 

^*The Additional Sessions Judge was olearly 
wrong in treating seotion 202, as a minor 
offence included under seotion 201, for an 
essential ingredient of the offence under 
seotion 202 is the legal duty of the ^onsed 
to give information, and this is no part of the 
offence under section 201. Seotion 233, 
therefore, does not apply and a charge 
under section 202, should have been framed. 

Per this reason alone, we must under 
section 232, reverse the conviction and 

sentence and order a re-trial. ^ 

We are not satisfied, however, with the 

order of acquittal under seotion 201. 

The Additional Sessions Judge appeaw to 
have thought that some evidence of positive 
destruction of evidence is necessary to support 
a finding that the aooused has caused evidence 
to disappear. This is not so—the burial 
a corpse of a murdered man if done with 
the intention of oonoealing the fact there 
were marks of violence on it might be oansing 
evidence of the commission of the offence to 
disappear. The Sessions Judge has also 
omitted to notice the statement of Soniat 
thafc the accused stood over her with a stick 
and made her wash the blood stained clothes. 
On the other branch of the charge under 
section 201. there is the evidence^ of the 
Tappedar that the aooused gave him false 
information which he recorded in his register. 
The Sessions Judge has dealt with this part 
of the case in an equally unsatisfactory 
manner. He does not say that he disbelieves 
the Tappedar but merely remarks th%t the 

evidence is not conclusive. 

We set aside the order of acquittal under 

seotion 201, and direct that the accused 
re-tried for offences under sections 201, 203 
and 202, Indian Penal Code. The aoous^ 
to be re-arrested unless he gives bail 

in Rs. 1,000 with one surety in Rs. 1,000 to 
appear in the Sessions Court, Hyderabad, on 
the let September. 

Be^irial ord$r6d* 


Yol XIII] 


MUTHCriBAPU BEShUH GATBAM BAMIAH 

MADRAS HIGH COURT. 

Appeal against ordbb Ho. 14 op 1910. 

November 1 , 1911. 

Fr68ent:^Mr. Justice Abdur Rahim and 

Mr, Justice Spencer. 

MUTHUVARAPU SBSHIAH— 

Appellant 
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_. versus 

RAMIAH— Respondent. 

Crimtml Procedure Code (Act V of 189 S) 5195 

ijourt ‘fossnce of judicial inquiry^Preltmina^ in 

^^tion-Penal 

Lode fiic< Air oj 1860), 68 . 463, 471. 475 476 

meuTof !?■* opinion was the judg- 

Patentl-WW36 of the Lettefa 

a party ablat by 

iann {n*.i* genuineness or otherwise there 

minary inquiry and aatu/y iS thS P’’.®**' 

facie case tor proaeoution ‘*‘®‘^® 

iuSyTeTo^^ " "“®r®“‘ 

proceeding in Court within produced in a 

195. clause rO 

waa competent to the Court to eie?da«“-f ‘^°'^®’ ‘‘ 
under section 195. ” ewrcise its powers 

Section 195 of the Criminal Procedure Crttia a 
not require any iuouirv aa a Code, does 

the grLt of slaotioZ “°®®“>-y antecedent to 

j. 3^'tputoed.^*""'* "• ^ 320.8 Cr. L. 

Akhil C^ndra De y, Queen^Empress, 22 C 1004t 
Ba„ Surma y. Gouri Nath Mt, 20 C 474, rete! 

^*'3 under aeetion 195, Criminal Pro. 
cedure Code need not be a judicial inquirr 

Queen y NujumAli, 8 W.''b. 41 , Cr.? fo'to^ed. 

Appeal against the order of the District 
Court of Gantor, in 0. P. No. 110 of 190d 
presented against the order of the District 
Munaif of Ougole, in 0. M P No 1017 nt 
1908 in O. S. No. 340 of im ' 

Mr, T. Prakaeam, for the Appellant. 
K.W.L, Ur th, 

JUDGMENT. 

Abdob Rahik, J._i think in this case the 
order of the District Judge granting sane- 

filed a salt on a promissory-note hearing 

snit'^ih fh‘®' afterwards withdrew the 
suit with the permission of the Court, before 

any summons or notice was taken oat for the 

defendant. The defendant made an applioa- 

tion for sanction for the proseontion of the 

476 of the Indian Penal Code. The District 
Hunsif refused sanction, but the Pistriijt 


sanction. There has been no inquiry into 

iwged. The suit was not heard, and no 
evidence has been taken as to the genuineness 

fileSrrffid f®‘®- . defendant has 
hied an affidavit stating that the promissory- 

note was a false document and that he owJd 

no money. The plaintiff, on the other hand 

insists that it is genuine and was executed 
for proper consideration. executed 

oil come into use on the 

aUe^t h ‘'^® P'^®®i®s°‘’y-note, it must 

at least have been ante-dated. But the plaintiff 

gives an explanation as to how such a stamn 

came to be affixed on the note. He says Z 

8 tam^^in‘^^“‘ himself fraudulently affixed the 

liability There has been no inquiry as to 
which of the allegations is correct, and there 

®’ Jodioial finding that the 

promissory-note is forged. A OoLt Kfore 
oo«.,*‘ , ^ a pnma /aces case for nm 

musthaU^hadw he prosecuted 

that the document on‘’w‘hi'c“h‘^h 

suit is trne and geL°ne I L ® 

lay down that the inquiry m^rbe ‘® 
particular form. But ikf ® “ “ ®'“y 

inquiry and the Court bLuT“®*' ®°“® 
must be satisfied on evidence 
ment used in Coart is false ThL*^® 
doubt, oases in which it has r® ’ ““ 
that where a suR haa hi ®®“ 
tried, there need not be any fresT j 
to the character of the dLument 
found to be false. But I am w ®*^®®'dy 

any case in which it hae been heldZh^f 
when a suit has not been tried at all a- ^ 

^ll?ff •”‘“‘®‘* ‘‘*® P™®® 0 “tion 7t Z 

plaintiff in respect of a dooumenf u 

n Court without its being Wd ® "" 

inquiry held for the purpose thl fb 

U be . I„.rrj. 0. thi 

and it is, therefore, unnedesir^®#®®* 

oonsider the oneaUnn ?u ^ ^®'’ “i® to 

o“ S”"’ / ‘‘*®' 


(1) 36 0, 820i 8 Or. L. J.;398. 
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bte meaning of section 471, Indian Penal 

^°Spenceb. J—The promiesory-note alleged 
to be forged in this case bore the signature of 
She promisee over a postal and revenue stamp 
of a kind which was not introduced into cir- 
culation until after the date of the docnment 
upon which it was used. Prima f.icie, an 
oLnce of forgery was committed by some 

one in respect of it. 

As a suit was brought on the promissory- 
note and the note was put into Court with 
plaint, it was “produced” in a proceeding in a 
Court within the meaning of clause Id ot 

section 195 , Criminal Procedure Code. The 

words ‘produced or’ in the section were added 
when the Code of Criminal Procedure was 
amended, and have to be read apart from the 
words “given in evidence” which follow. 

It was, no 

party to use the document in evidence in his 
suit, though owing to the withdrawal of the 
suit before issue of notice to the defendant, 
it was not actually put in evidence. There 
was, therefore, ground for the Court which 
had the matter brought to its notice in the 
course of a judicial proceeding [vide Akhtl 
Chandra De v. Queen-Empress (2)] to con¬ 
sider that an offence under section 471, 
Indian Penal Code, had been committed. 

The case of Ambiha Prasad Singh v. Em~ 
peror (1) was a casein which the person pro¬ 
ducing the document was not a party but a 
third party who merely filed certain rent 
receipts in Court through his Mukhtear, and 
the High Court held that the evidence that 
he had anything to do with them was very 
weak. 

It is contended that the Court according 
sanction should have held some preliminary 
inquiry before passing orders under section 
195. The section does not require any in¬ 
quiry as a necessary antecedent to the grant 
of sanction. The connected section 476, 
which has not been applied to this case, 
speaks of the Court making any preliminary 
inquiry that may be necessaiy”. In Baperam 
Surma v. Qouri Nath Butt (3) it was held, 
that “although it may sometimes well be that 
a preliminary inquiry ought to be held, the 
adoption of a rigid rule to that effect would 
simply introduce into the criminal proceduv 


in this country a new stage as a matter of 

imperative necessity, * * * 


# 


* 


* 




* 


We do not think that such a practice is 
rendered imperative by the law and it is not 
desirable that it should he nece8sa.ry and in 

every case indroduced”. In 

observations, their Lordships dealt with the 

case as one under section 476. Taking the 
order to be a sanction under section 1»0, 
they fonnd no reason for interfering at 

''"in the present case, the District Munaif 
who heard the application was of opinion 
that this was not a case in which a pre- 
liminary inquiry would serve any purpose, 
and I consider, that in the exercise of his 
discretion he was entitled to form that 

opinion. . v . - 

There was nothing to prevent him from 

taking judicial notice of the fact that the 
promissory.note alleged to be forged was 
filed in his Court along with the plaint, and 
he had also before him the aCBdavits and 
petitions produced by either side. Any m- 
quiiy that may be held under this section 
need not even be a jndioial inquiry Lyide 
Queen v. Nujum Ali (4)]. The District Man-, 
sif and the Judge who heard the applica¬ 
tion, were also entitled to draw any inference 
that might arise from the documents before 
them and to come to a conclusion whether the 
explanation offered by the counter-petitioner 
was probable and one that might reasonably 
be accepted. Actual proof might be left to the 
trial. They had only to see if a pnma fatM ^ 

ease had been established. 

I am of opinion that the sanction shonW 

stand and that the application should be die- 
missed. 

Abddr Rahim, J.—My learned brother wouW 
uphold the order of the Distriot Judge. 
Under section 36 of the Letters Patent, the 
order granting sanction is set aside. 

The respondent will pay the costa of this 

application. , 

Order reverteA* 

(4) G W. R. 41 Or. 


e 


(2) 22 C. 1004. 

(3) 20 C, 474. 
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BODOMAX KISHINCHAND t), EMPEROR. 

cituxt^ -r ^ 1^3.) 

fc>IND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Retision Application No 83 

OF 1910. 

August 10, 1911. 

Present:—Mr. Pratt, J. C. aud 
• Mr. Crouch, A. J C 

BODOMAL KISHINOHANdIApplicant 

versus 

nr - ' Opposite Party 

fide purcAa.er for vaL-E^ZoZ dlsToZ ^ 
rency-note—Power of superior ®‘spos«J of cur- 

by dXtrand\^tr;tXti 

value is entitled to reteiu it^as 

o^er from whem it has been stolen 

MiUer V. Race, 1 S. L. 0. 468, relied noon 

Where ouvrenoy-Dotes or curreufc Pnina i, u 
erroneously disoosed nf ««;! have been 

Oriminal PrSre Codr f the 

order the re-payment of an » ®“perior Court may 
620 of the Code. equivalent under section 

section 62o\he words^^and^mat adding to 

that may be just” was to enahr^ further orders 

to give effect^ to an order setting '-rT 

of the Court of first inaf order 

restitution of the propertv fT’ 
of first instance har«-■ 

r. aMrans ^or the AppHeant. 

The applicant bad prodnood „ 

S:f” z 

notes shon d be given to Mr. Porteons. 

Ihe applicant then apDlied fn fx.:. c • 

Court Virtf n . "PP«ea to the Sessions 

finrl’ ” dismissed the applica¬ 
tion on the ground that a 

Sir ^ 

hCsi £!.“JSd a*. ®"’““ 

ip-ftsrT^cf s sf I 

rr;. 
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that applicant had given consideration for 
the notes, and secured them honestly, he 

should have modified or altered the order of 
the lower Court. 

He should also have made “any further 
order that might be just.” Possibly, an or¬ 
der for restitution against Mr. Porteous 
might be necessary if complete justice was 
to be done to the applicant. The intention 
of the Legislature, in adding to section 520, 
Criminal Procedure Code, the words, “And 
make any further orders that may be just” 
was obviously to enable a superior Court to 
give effect to an order setting aside the order 
of the Conrt of first instance, if that order 
has been carried out by directing the resti- 
tntion of the property. (See notes to section 
oaO, Agnew and Henderson’s Criminal Pro¬ 
cedure Code). But, in making an order for 
restitution, the Court is not restricted by the 
terms of section 517, or by any limited defi- 
mtion that may be given to the word “resti¬ 
tution: It can make any order that may be 

just; and, where Currency-notes, or current 
coin, have been erroneously disposed of under 
potion 517. the re-paymeut of an equivalent 
might;, in justice, be ordered, 

I would reverse the order of the Sessions 
Court, and return the ease with instructions 

to hear the application and decide the same 

according to law 

Pratt, J, 0.—I coiicur. 

Order reversed, 

MADRAS HIGH COURT. 

Criminal Appeal No. 248 op 1911. 
November 13, 1911. 

Present;—Sir Ralph Benson, Judge and 
Mr. Justice Sundara Aiyar 

LAKSHMINARAIN APURAM STJBRA 
MANTA PATTAR KRISHNIER “ 

Appellant 


versus 

EMPEROR—RsepONBENr 

Penal Code (Act XLV of 1860), ss. 409 477 i_ 
Separate breaches of trust and falsifications of acro.t.i. 
on different dates—Joint trial—IHegalitv^rr^- • ^ 
Procedure Code (Act V of 1898), 

The accused was charged at one trial under <ippfr- 
409, Indian Penal Code, for criminal breach of ft ^ 
in respect of Rs. 432 made up of five sum. nf L 
entrusted to him at different dates in 1910 and of°fi% 
separate falsifications of accounts on differAnf J 
under section 477A, Indian Penal Code: 

.ffeld, that each breach of trust aud falqifir.i»A,v 
was a distinct offence and the trial of these fiir 
tinct offences at one trial was illegal 
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OHANOAIi HALAPOTO V. BABABMAL. 

3688 ^ 1)8 of the South MaJahar Division, 

Case No. 14 of the Calendar for 1911. 

Mr. T. Suhrainanaya Aiyar, for the Appel- 

^**Mr. 0. J?. Napier, Pablic Prosecafcor, for 

the Crown. i 

JUDGMENT—In this case the appel- 

lant has been convioted under section 40 , 

Indian Penal Code, for criminal breach ot 

trust by a Public servant in respect ot 

Rs. 432, made up of 6ve sums of money en- 

(rusted to him at different times during the 

year 1910, and he has also been coovioled ot 

five separate falsifications of accounts, under 

section 477 A, Indian Penal Code, each falsi- 

fioation being in respect of one of the five 

suras misappropriated. We are of opinion 

that each of these five separate falsifications 
was a distinct offence and that the trial of 
these five distinct offences (to say nothing of 
the criminal breach of trust) was illegal with 
reference to section 234, Criminal Procedure 
Code, and vitiates the whole trial by Subra- 
mania Iyer's case (1). 

The present case is in all essentials exactly 
on all fours with the case of Rasi Viswanathan 
V. Emperor (2), in which reasons for the deci¬ 
sion are fully stated that the proper course 
to be followed in cases like the present is 
clearly pointed out. 

The appellant’s Vakil argues that on the 
merits the appellant could not be convioted 
under section 409, Indian Penal Code, as it was 
not his duty to receive the money and he relies 
on the cases reported in 1 Weir’s pages 465 to 
466. He contends that, in these circumstances 
we ougbt not to order a re-trial. We do not 
think it necessary at this stage to decide whe¬ 
ther a conviction under section 409, Indian 
Penal Code, could be sustained, as the objec¬ 
tion, even if valid, would not prevent the 
accused being punishable under sections 406 
and 403, Indian Penal Code. 

We, therefore, set aside the conviction as 
the trial was illegal and we direct the appel¬ 
lant to be re-tried by the Sessions Judge in 
accordance with law. 


Oase rematided. 


(1) 25 U. 61. 

(2) 30M, 328j5Cr. L. J. 341j 2 M. L. T. 177| 17 
U. L. J. 141. 


(g. c. 5 S. L. B. 122.) 

SIND JUDICIAL COMMISSIONERS 

COURT. 

Oeiminal Rstision Appmoationb Nos. 37,39 

. 40, 41 AHD 42 OP 1911. 

July 13,1911. 

Pretentx —Mr. Pratt, J. 0., and 
Mr. Oronob, A. J. 0. 

Han CHANGAL HALAPOTO and OTHBM 

—Appucantb 
versus 

basaemal changoomal- 

Rbspondiut. , ,, . 

P^nal Code (Act XhV oj 1860). ». 878—^ 

• ^ natuno-In^patl^ o/jxwwwwm. 

’"Sin open Ld anenolosed water are /era aatiwa. 
They aJe Z capable of possession and henoe cannot 

form the eubjeot of theft. 

Bhagiram Dome v. Abar Dome, 16 0. 888, 

I Jen V. Sheikh Adam, 10 B. ‘39. 

Only such moveable property which is capable el 

possession can bo the subject of thoft. 

Mr. Wadhumal Udharam, for the APP«* 

The Public Prosecutor, for the Crown. 

JUDGMENT. 

Pratt, J. 0.—ThiB is an application PW“* 
that this Court will reverse the order of the 
Honorary Magistrate, 2nd Olass of Mow, 
taking cognizance of a complaint of tnell bb 

against the applicant. 

The allegation in the «>*“P***®* 
the accused stole fish from the Indiana 
from Dhands connected with the Indn^ 
respect of which the aoouBed had reooiTOoa 

license to fish from Government. 

Now, the complainant admits that 
fish are in open and unenolosed 
therefore, do not fall within the 
Queen v. Sheikh Adam (1). which ^ 
that when restrained of their 
fish are capable of being posBewedi Wmg w 

longer ftriB\naturait but fer» 

The Indian Penal Code* no doubt, 

no express distinction between 
natuTcc and those that are domestioateOj^ 
undei the definition of theft the 
which is the subject of theft is only , 

able property which is capable of posseew"- 

The very fact that the Bsh in this 

Jer^v naUirm, i.e., free to go ox wew 

accord, shows that no one oomn 
___TKu BO deoiden i» 
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Bhagtntm Dome v. Abar Dome (2), where it 
was held that the owner of a fishery right 
m Pnblio River is not in possession of the 
nsh in that river and that the infringement 
Of his fishing right is not theft. 

The complaint discloses no offence and we, 
therefore, reverse the order made under section 
iOit by the Magistrate. 

(2) 15 C. 388. 
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To hold otherwise would he to hold that 

neither of the parties nor the Receiver is in 

possession and this would lead to the very. 

scramble for possession and probable breach 

of peace which it is the purpose of the law 

to prevent. We must, therefore, dismiss this 
petition. 

Petition dismissed. 


MADRAS HIGH COURT. 
i^riminal Rsvision Case No. 500 op 1911. 
Rihinal Revision Petition No. 374 opioil 

November 27, 1911. 

- Ralph Benson, Judge, and 

tcmatt Rahim. 

ISMAIL GHAMI AMMAL-Pbtitionen 

versus 

KATIMA ROWTHER and others- 

Respondents. 

oe^tL prop\rt?et hb 

porpoaes of section 145, ^Criminar Prot^^’ n 
be regarded as possession Code, 

who might ultimately be found bv^he 

^50 in possession immediatplv hoP ^ a? ^^S^atrate to 

B^eiver-s appoiSnt ^ ‘be 

der° of“Th« “Baioafc ‘he or- 

Rarur, dated 30th 000^91 

Mr. ^. Barton, for the Petitioner. 

ORDE^’!lwe“?h”’h‘''‘A^'^® Respondents. 

X45 of the Criminal Procedure Code, be pro- 
perly regarded as possession on behalf of *the 
party who should ultimately be found by the 

*" possession immediately 

mS- “ Purposes of 

is heW in °f the Receiver 

entitled to possession, Bajah of Venkaiagiri J 
leakapalh Subbtah (1) and Joyanti Kumar 
Mookeryee Ve iliddleton (2), 

S 26 M. 410. 

27 0. 786j 4. 0. W, K, 662. 


(s. c. 5 S. li. R. 129.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Obiminal Appeal No. 54 op 1911 

July, 19 1911, 

Present-.^Mr. Pratt. J. 0. 

IMPERATOR 

versus 

Ran ALU AND ANOTHER—AoCffSED. 
Criminal Procedure Code (Act Voj 1898), ss. 233,239— 
Joint trial of persons charged with giving false evidence 
tn same judicial proceedings i$ illegal—Same transac¬ 
tion"—Penal CodeiAct XLVof l860)yS. 193- -Perjury-^ 
Contradictory statemenU not absolutely irreconcilable— 

Oaths Act (X of 1873;, S5. 8, 9, 10, ll-Criminal 
trial. 

Th© joint trial of two or more persons charged 
with giving false evidence in the same judicial pro* 
ceedings is not permissible under section 239 of the 
Criminal Procedure Code. 

Th© false evidence given by one witness is a 
transaction complete in itself and not connected 
with false evidence given by another witness even 
though in the same case and on the same point. * 
Queen-Empress r. Moharaj^ 16 W. R. Cr. 47; Queen- 
Empress Y. Anant Ram, 4 A. 293, Queen-Empress v. 
Kotha Subha Chatti, 6 M. 252; Queen-Empress v. Nathu 
Shaikh, 10 C. 405, Emperor v, Krishnarao, 4 Bom. L.R 
63, followed. 

Such a joint trial is more than an irregularity; it is 
an illegality which vitiates the whole trial. 

Suhramaniya Iyer*8 case, 25 M. 61, followed, 

A person should not be convicted under section 193 
of the Penal Code for making contradictory state* 
ments when the statements are not absolutely 
irreconcilable. 

Queen-Empress v. Bankatram, 28 B. 633, relied 
upon. 

Th© provisions of sections 8,11 of the Oaths 
Act do not apply to criminal proceedings. 

Queen-Empress v. Murarji Qokaldas, 13 B, 389, relied 
upon. 

Mr. Mulchand Moghanmal, for the Appel¬ 
lant. 

The Public Prosecutor^ for the Crown. 

JUDDMBNT.—The two accused were ex¬ 
amined as witnesses before the Snb-Divisional 
Magistrate in a proceeding under section 110, 
Criminal Procedure Code. 
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They are alleged iobave made coniradicfcory 
statements and have been tried and convicted 
for offences under section 193, Indian Penal 
Code. 

The joint trial of the two accused could 
only be legal under section 236, Criminal Pro¬ 
cedure Code. 

That section requires that the offences 
should have been committed in the same 
transaction. But as said in the case of 
Queen*Empress v. Moharaj (1), “The lie told 
by a witness is none-the less his own parti¬ 
cular lie because other witnesses have about 
the same time told similar lies; and it is each 
man’s own lie and not his neighbour’s that can 
alone be used against him.” The false evi¬ 
dence given by one witness is a transaction 
complete in itself and not connected with false 
evidence given by another witness even though 
in the same case and on the same point. This 
had been decided in many cases and by all the 
High Courts— 

Queen^Empress v. Artant Ram (2), Queen^ 
Empress v. Eotha Suhba Oketti (3), Queen^ 
Empress v, Nathu Sheikh (4), Emperor v. 
Krishnarao (5). 

The procedure adopted was, therefore, in 
contravention of the provisions of section 233 
and, under the ruling of the Privy Council in 
Subramania Iyer's case (6), this is more than an 
irregularity—it is an illegality which has 
vitiated the trial. 

1 do not order a re-trial as the statements 
do not appear to me absolutely irreconcilable, 
see on this point Qti€en~Empress v. Bunkatram 
(7). The first statements seem to refer to 
what the accused knew by repute and the 
second statements to what the accused knew 
of their own personal knowledge. 

I would also remark for the guidance of the 
Magistrate that the provisions of sections 
8—11 of Oaths Act do not apply to criminal 
proceedings; see Queen^Empress v. Murarii 
QokuUas ( 8 ). 

1 reverse the conviction and sentences and 

direct the accused to be released from their 
bonds. 

Oonviction and sentence reversed, 

(1) 16 W. II. Or. 47. 

(2) 4 A. 293. 

(3) 6 M. 262. 

(4) 10 C. 406. 

(5) 4 Bom. L. B. 53. 

(6) 26 M. 61. 

(7) 28 B. 633. 

(8) 13 B. 389. 
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MADRAS HIGH COURT. 

Criminal Revision Cass No. 569 or 1911. 
Case Referred No. 119 or 1911. 
December 14, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

In re ADALA TERRIVADU— Aooosed. 

Criminal trial—Accused of poor wits—Lunacy, in* 
quiry tnfo—OWmiTwi Procedure Code (Act V of 1898y)| 

CK XXXI 

Where a Magistrate finds an accused to be of poor 
wits and wanting in apprehension of the serious con¬ 
sequences of his acts, he should hold an inquiry un^r 
Chapter XXXIV, Criminal Procedure Code, into the 
question whether the accused is a lunatic either at 
the time of the trial or was a lunatic when he com¬ 
mitted the offence of which ho is charged. 

Case referred for the orders of the High 
Court under section 43S, Criminal Procedure 
Code, by the District Magistrate of Vizagapa- 
tam, in bis letter, dated 6th September 1911. 
Mr. M. D. Devadass, for the Accused. ^ 
Mr. John Adam, Crown Prosecutors in 

support of the Reference. 

ORDER.—The Sub-Divisional Magistrate, 
in his order, says the accused is a youth of 
poor wits, clouded all the more by bis born 
infirmity, and never knew or apprehended 
that such serious consequences would ensue. 
And, again, in his letter of reference, he says 
that he was not able to make the aooused 
understand anything or to understand any¬ 
thing from him, and that he appeared to be 
utterly ignorant of the grave oonseqnenoe of 
his act. 

These observations make us doubt whetheTi 
as a matter of fact, the aooused was not a 
lunatic at the time of the trial and also at 
the time that he committed the aofc which is 
charged as an offence against him. 

The Sub-Divisional Magistrate should hold 
an inquiry into the question whether the ac¬ 
cused was a Innaiio at either of these times 
under Chapter XXXIV, Criminal ProoeduM 
Code. If he finds that he was not a lunatic 
on either of the occasions, he will then, as 
required by section 341, Criminal Procedure 
Code, try the accused or commit him to the 
Sessions Court for trial. 

If he convicts him, he will then make a 
report to this Court under that section. 

Oa^e remanded^ 
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MB. HOSILL V. MB. BTBNE. 

(s. c. 5 S. L. R. 133.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Cbiuinal Revision Application No. 7 

OP 1911. 

July 26, 1911. 

Mr. Pratfc, J. 0. 

Mb. MoGILL—Applicant 

versus 

Mb. BYRNE —Opponent. 

Pejiai Code {Act XLV of 1860), s. 499, exception 9— 
Dejamatxon^Allegation made in a petition of divorce-^ 
Absolute Privilege, rule of, inapplicable in Indian 
English cases not to be referred Jor guidance—Practice 
—Evidence Act (I of 1872\ s. 122, proviso. 

In construing the provisions of the Indian Penal 
Godei the Code is not to be frittered away by 
reference to English cases laying down a different 
principle. 

Bank of England v. Vagliano, (1891) A. C. 107; 60 L. 
J. Q. B. 146; 64 L. T. 353; 39 W. R. 657; 65 J. P. 676, 
Norendra Nath v. Kamal Basini, 23 C. 563; 23 I, A, 18, 
relied upon. 

The English rule of absolute privilege in cases of 
defamation does not apply proprio vigore in India. 

Where a certain statement made in a petition for 
divorce filed in Court is alleged to amount to de¬ 
famation, the case must be decided not with reference 
to the rules of English law but with reference to 
section 499 of the Indian Penal Code. 

Isuri Prasad Singh v. Umrao Singh, 22 A. 234; Emperor 
V. Qanga Prasad, 29 A. 685; A, W.N. (1907) 235; 4 A. 
L J. 605; 6 Or, L. J, 197, followed. 

Allegations which are made in a petition for 
divorce filed by the accused after his wife has left his 
house, and in the truth of which he has a reasonable 
belief, fall within the 9th exception to section 499. 

Mr. Dipc^nd Ohandhumal, for the Appli- 
cant. 

The Assistant Public Prosecutor, for the 
Crown. 

JUDGMENT.—Byrne, the accased in 
this case, had filed a petition of divorce 
from his wife in which he had made the 
complainant Mo'Qill, the co-respondent. 

The petition was withdrawn and Mc’Gill 
then filed a complaint in the Coart of the 
City Magistrate charging Byrne with de¬ 
famation in respect of statements in his 
petition alleging acts of adultery between 
Mrs. Byrne and himself. 

The Magistrate without recording evi¬ 
dence has held that the statements are 
absolutely privileged and has, therefore, dis¬ 
charged Byrne. 

In this application McGill prays that 
this Court will order farther inquiry into 
the case. 

, The role of absolute privilege on which the 


Magistrate has relied is one extracted from 
English case law. It finds no place in the 
Indian Penal Code. And, though the Magis¬ 
trate’s judgment displays great industry and 
learning, it is affected with the vice con¬ 
demned in the remarks of Lord Herschell 

in the Bank of England v, Vagliano (1) and 

cited with approval by the Privy Council 
in Norendra Nath v. Kamal Basini (2). The 
Penal Code is not to be frittered away by 
reference to English cases laying down a 
different principle for each a practice would, 
as pointed out by Lord Herschell, have the 
effect of frustrating the very object for 
which the Code was enacted. 

That the English rule of absolute privilege 
does not apply proprio vigore in India is 
apparent from the provisio to secDion 132 
of the Indian Evidence Act; for if it did 
that proviso would be superflaous. On this 
point I agree with the statement of the law 
contained in the judgment of Aikman, J., in 
Isuri Prasad Singh v. Umrao Singh (3) and in 
Emperor v. Qanga Prasad (4). 

The case must be decided with reference to 
section 499 of the Indian Penal Code and, in 
my opinion, the complaint makes it so clear 
that the case falls within the 9fch exception 

that there is no reason for this Court to 
interfere. 

The allegations were made in a petition 
for divorce filed by the accased after his 
wife had left his house. It was clearly 
made for the protection of the accused’s 
interests. The issue then is. were the 
allegations made in good faith P Section 
105, Indian Evidence Act. puts the onus of 

showing this on the accused but he may dis¬ 
charge this by pointing to facts admitted in 
the complaint. The accased on the strength 
of the facts alleged took divorce proceedings 
apinst his wife. It is fair to presume 
that he would not have done this unless he 
had a reasonable belief in the truth of 
those facts. This shifts the onus back to 
the complainant and the complaint makes 
no suggestion of express motive beyond the 
somewhat ridiculous statement that the 




353; -39 >. E. 657; is Tp. 676 ^ 

(2) 23 C. 663; 23 I. A. 18. 

(3) 22 A. 234. 

6 ^ 
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accused was a a friend of his mother-in- 
law. 

1 refuse the application. 

Application refused. 


(s. c. 16 C. W. N. 46.) 

CALCUTTA HIGH COURT. 
Criminal Appeal No. 211 of J911. 

April 19, 1911. 

Preaenti —Mr. Justice Holm wood and 
Mr. Justice Sharfuddiu. 

MEHER SARDAR and others—Appellants 

versus 

EMPEROR —Respondent. 

Misdirection-^Trial hy jury^Rigktof private rfe- 
fence, when commences—Trespassers carrying amay 
crop-^Police Station of distance of nine miles^RuXings 
cited to jury. 

The right of private defence of property com¬ 
mences when reasonable apprehension of danger to 
the property commences; and if persons have begun 
to cut and carry away one’s crop, it cannot be said 
that he is bound to go nine miles to fetch the Police. 
It was, therefore, misdirection on the part of tho Judge 
to leave it to the jury to say whether the fact that 
the thanah was only nine miles distant from tho place 
of occurrence, did not take away the right of private 
defence. The same consideration applies to the 
remedies in the Civil Court if the Judge refers to 
them. 

No rulings or authorities are oven to be oited by 
the Judge to the jury, nor are they to be asked to 
differentiate or form any opinion whatever on any 
authorities. Such procedure constitutes misdirection. 

Appeal agaiust the oouTiokion and sen¬ 
tence passed upon the accused by the 
Sessions Judge of Khulna, dated February 

13tb, 1911. 

FACTS.—The case for the prosecution 
was that the complainant and his brother 
Barkatulla went to out paddy from a certain 
plot of land, when the seven accused with 
others came to the field with lathi6\ that the 
accused asked complainant to desist from 
cutting the paddy; that the complainant did 
not mind their request; that an altercation 
ensued, and that under order of Meher, the 
other accused struck the complainant's men 
and the complainant’s brother was so much 
beaten that he fell down and shortly after 
died. 

The Police Station was at a distance 
of nine miles. The accused having been 
sentenced under sections 147 and 326, Indian 
Penal Code, appealed to tho High Court, 
Babu JyotUh Ohandra Razarah^ for * tho 
Appellants. 


Mr. Sultan Ahmedy for the Crown. 

JUDGMENT.—This is an appeal from 
the conviction and sentence passed by 
the learned Sessions Judge of Khulna 
upon seven persons. Agreeing with 
the unanimous verdict of the jury, be found 
them guilty under section 147, Indian Penal 
Code, and directed that they be rigorously 
imprisoned for one year and six months each 
under that section. The accused Kader Sardar 
and Kobil were further found guilty by the 
jury under section 326 and they were sen¬ 
tenced to be rigorously imprisoned for three 
years under that section, the sentences were 
to run concurrently with those passed under 
section 147. 

The jury found incidentally that possession 
whether rightly or wrongly was with the first 
accused Meher Sardar and, therefore, follow¬ 
ing the direction of the Judge they must have 
found that Meher Sardar and his party had 
the right of private defence against the taking 
of their crops. They were, therefore, justified 
in using sufficient force to get rid of these 
people and prevent their stealing their 
crops and the learned Judge olearly mis¬ 
directed the jury when he left it to them 
to say whether the fact that the Police 
Station was only nine miles off the place 
of occurrence did not take away their right of 
private defence; for the right of private de¬ 
fence of property commences when reasonable 
apprehension of danger to the property com¬ 
mences and if persons have begun to out and 
carry away your crop it cannot be said that 
you are bound to go nine miles to fetch the 
Police. The reasonable apprehension of danger 
to the property having oommenoed the right 
of private defence has also oommenoed. The 
same consideration applies to the remedies in 
the Civil Court to which the learned Judge 
referred. The cutting and the removal oould 
not have been prevented at the moment by 
the institution of any suit, and the learned 
Judge praotically directed the jury that by 
taking the law into their own bands they 
formed themselves into an unlawful assembly 
and it is on this misdirection that the jury 
have found them all guilty under seotionlA?. 
We notice that he has cited and oommented 
on a number of rulings of this Court and told 
the jury that it was for them to say whether 
ai^ of those rulings ore exactly on djU foura 
with the oiroumstanoes of the present case* .. 
This is also a misdireotioa. No rolinga nr 
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authorities are ever to be oited to the jury 
nop are they to be asked to differentiate or 
form any opinion whatever on any authorities. 
It is for the Judge and the Judge only to tell 
the jury what the law is, and before he tells them 
what it is he may consult as many authorities 
as he pleases and those authorities are, no 
doubt, binding upon him. The minds of the 
jury should never be confused by having a 
number of conflicting authorities or indeed 
any authorities laid before them. In this 
case the Judge not only confused the jury 
by laying before them a number of conflicting 
authorities and leaving it to them to choose 
between them but as we have seen he has 
misdireotad them as to the law of the right of 
private defence. We have no doubt that the 
accused poisons bad the right of private 
defence in this case and that they did not 
exceed it except in so far as certain persons 
fractured the skull of one Barkatnlla with 
Idthxa^ This was a wholly unnecessary pro¬ 
ceeding and quite unjustified. But as the 
assailants were exercising the right of private 
defence they cannot have formed members of 
an unlawful assembly. 

The convictions and sentences under 
section 147, Indian Penal Code, against all the 
appellants must, therefore, be set aside and 
they must all be acquitted and released with 

exception of appellants Nos. 3 and 4, 
Kader Sardarand Koh\\aUa$ Kobeluddi, who 
have been^fnrtber convicted by the jury under 
section 326 on the finding that it was they who 
struck Barkatnlla the two blows on the head 
which the medical evidence shows fractured 
his skull. In so doing, they undoubtedly 
exceeded the right of private defence and 
the verdict of the jury must be upheld. But 
we think the sentence must be reduced to one 

of eighteen months' rigorous imprisonment in 
each case. 

We accordingly direct that the accused 
Kader Sardar and Kobil aliaB Kobeluddi be 
sentenced to eighteen months* rigorous 
imprisonment under section 326, Indian 
Penal Code. The other appellants will be 
discharged* 

Apfieal allotced. 


(s.c.SS. L, R. 135,) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Cbiuinal Report Nc. 52 op 1911 

Jnly 27, 1911. 

Presenti^Mv. Pratt, J. 0., and 
Mr. Crouch, A. J. C. 

IMPE RATOR— COMPLAIKANT 

versus 

ABDUL LATIP —Accused. 

Penal Code (ActXLV of I860), ss. 441. 447- 

wTde of 

If a person enters on land in the possession of 
another in the exercise of a bona fide claim of riuht 
but without any intention to intimidate, insult or 
annoy the person in possession or to commit an offence 
his act does not amount to criminal trespass al' 
though the accused may have no right to the lanrl 
Emperor v. Budh Singh, 2 A. 101, followed. 

Mr. Tahilram Maniram, for the Com¬ 
plainant. 

The Public Prosecutor, for the Crown 
.-■UDGMBNT -This is a report by the 
District Magistrate requesting this Court 

to interfere in revision with an order of 
the 2nd Class Magistrate, Matiari, takinir 
cognizance of a case of criminal trespass 
against one Abdul Latif, 

H facts are that the accused who had 

for the last year and a quarter been claim- 
ing the right to take water from the com¬ 
plainant 8 land made an entry thereon for the 
purpose of exercising that right. The com¬ 
plainant then filed a complaint cbaiging the 
aconsed with an offence under section 447 
The complaint nowhere alleges that the acens-’ 
ed was actuated with the intention referred fn 
in section 441, nor does the Magistrate 

state this in his order issuing process on the 

complaint. The case clearly falls within 

Emperor v. Budh 
bingh (i;, that if a person enters on land 
in the possession of another in the exer- 
Oise of a hona claim of right bnt 

without any intention to intimidate, insult or 
annoy the person in possession or to commit 

an offenw then although he may have no 
right to the land, he cannot be convicted of 

criminal trespass. 

We reverse the order of the Magistrate 

taking cognizance of the case. 


n) 2 A. 101. 


Order reversed. 
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FIR BAKH8H V, EMPEROR. 

PUNJAB CHIEF COURT. 

Criminal Revision No. 1134. op 1911. 

December 9, 1911. 

Mr. Justice Shah Dlu. 

PIR BAKHSH—CoNVicr— Petitioner 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 18G0), s. 411— Sfoieu ijro- 
perty produced by accused from a 2 iiQg\e^Whether such 
vroduction su^cient to sustain conviction-Evidencc — 

Proof, 

Where an accused produced the stolen property 
fromanuUa/i in a iungle, which was neither in his 
possession nor under his control: Ifeld^ that such pro¬ 
duction was insufficient to establish his guilt under 
section 411, Indian Penal Code. 

Petition for revision under section 439, 
Criminal Procedure Code, of the order of the 
SessioQS Judge at Rawalpindi, dated 15th 
July 1911, upholding the order of the Magis¬ 
trate, 1st Class, Murree, dated 26th June 
1911, convicting the petitioner. 

Mr. Badr-ud^I)in^ for the Petitioner. 

JUDGMENT.— In this case the stolen 
property, consisting of rolls {thans) of cloth 
is alleged to have been produced by the peti¬ 
tioner from a hole in a nullah in a jungle not 
far from his house in Mauza Mussiari, but the 
evidence on this point is, in my opinion, in¬ 
terested and unsatisfactory, and I am not 
prepared to believe it. Besides the complain¬ 
ant himself, three constables have been pro¬ 
duced in support of this story, but their evi¬ 
dence cannot be considered as independent. 
Of the two villagers, Nur Ahmad and Gama, 
who support the Police in this respect, the 
former was considered unreliable by the 
Magistrate (see the note recorded by him at 
page 87 of the record) and the latter is a 
witness of an ordinary type. Mir Khan, 
Lamhardar^ who was admittedly present at 
the time when the alleged production of the 
stolen property took place, but who was not 
produced by the prosecution, was summoned 
and examined by the Magistrate suo motuy 
and his evidence is in direct contradiction of 
that given by the complainant and the con¬ 
stables, as he clearly says that the petitioner 
never produced any stolen property at all. 
The Magistrate disbelieved him, but 1 can 
see no reason whatever why he should be dis¬ 
believed, and no reason has been assigned 
by the Magistrate in support of his view. 
I hold, therefore, that it is not proved that 
the petitioner produced the stolen property 
as alleged by the prosecution. 


CAESHALI V, EMPEROR. 


Even, however, if the petitioner did pro- 
duce the property as alleged, the fact that he 
produced it from a place in the iungle which 
was neither in his possession, nor under his 
control, is sufficient for holding that his guilt 
under section 411, Indian Penal Code, is not 
established. [See Ala Bakhsh v. Empertyr (1) 
and Queen^Empress v, Qohinda (2)]. The 
petitioner’s house was searched twice, but 
nothing incriminating was found therein. 

I accept this revision, set aside the convic¬ 
tion and sentence of the petitioner and 
acQuit him. He will be discharged from his 

bail. 


Revision accepted. 

CD 92 P. L. K. 1902. (2) 17 A. B70. 


(s. c. 5 S. L. R. 136.) 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Appeal No. 56 op 1911. 

July 27, 1911. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

BAKSHALI— Appellant 

terras 

EMPEROR— Opposite Party. 

Penal Code [Act XLV 0 /I 86 O), s. 193—Perjiiry— 
Accused charged iciih tnakinga particular false stats'nent 
—Conviction on the strength of accused’s previous con- 
tradictonj statements—Secondary evidence of statement 
made by a person not called as witness. 

Where the prosecution uudortakes to prove that 
a particular statement inado by n person accused of 
an offence under sootion 193 of the Penal Oodo, is 
positively untrue, the accused cannot bo oonviotod 
merely on tUo strongth of oonbrndiotory statemeuta 
previously mado by hijii. 

A faot in issue cannot bo bold proved by seoondary 
evidouoo of statomouta mado by a person who is 
not called as a witness and who is hold by tho 
Magistrate himself to bo a liar. 

Appeal from the decision of the First Class 
Magistrate, Mirpur Bathoro. 

Mr. JVa.dhumal Oodharatity for the Appel¬ 
lant. 

The Public Prosecutor^ for the Crown, 

JUDGMENT.— Appellant has been con¬ 
victed under section 193, Indian Penal Code, 
of making the following false statement on 
solemn affirmation in the course of the trial 
of Umar walad Jakhio Dario, for the offence 
of escaping from unlawful custody, * We 
(meaning himself and Jaro) did not recognise 
the other.** 

“ The other ** referred to is the said 
Umar Jakhio, and the questions in issue 
are,— 
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(1) Was the other thief seen by appellant 
Umar Jakhio? 

(2) Did appellant recognise him ? 

The evidence in this case is precisely 
similar to that in the case of Imperator v. 
Jaro (l)i For the reasons given in my judg¬ 
ment in Jaro’s appeal, I hold the first fact 
in issue not proved. 

As to the 2nd issue Ghulam states: —“X 
can’t say how long Bakshali knew Umar 
Dario. Bakshali has never told me that 
he knew Dmar Dario before, I cannot say 
if Bakshali knew Umar Dario before or not. 
I can’t say if Bakshali saw the faces of the 
thieves or not.” This is the only direct evi-. 
dence on record. 

The evidence upon which appellant is 
convicted is frankly admitted by the trying 
Magistrate to be the **accused’s own 
statements made at different times.” That 
is to say, the facts in issue are held to be 
proved by secondary evidense of statements 
made by a person who is not called as a 
witness, and who - is held by the Magistrate 
himself to be a liar. Even if we treat all 
these statements as admissions and strictly 
relevant, what weight can fairly be attribut¬ 
ed to them? It must be urged that the ap¬ 
pellant has been certainly shown to have 
made a> false statement in one or other of his 
contradictory depositions, but the prosecu¬ 
tion took on itself to prove that a particular 
one of these statements was positively untrue. 
Proof that such statement was false must 
consist of reliable evidence, and the Court is 
not justified in treating obviously unreli- 
able evidence as good merely because the 
accused was himself responsible for it. 

Had the original order under section 476 
been in proper form, setting out clearly the 
statement alleged to be false, the Magistrate 
would have probably discovered, either that 
a clear case could be made out by including 
in the charge two contradictory statements 
and alleging that one or other was false, or 
else that there was no reasonable chance of- 
proving the case against the accused at all. 

If the proper procedure had been followed, 
either there would have been no trial at all, 
or a conviction would have resulted as a mo¬ 
ral certainty. 

. The appellant is acquitted. 

Appeal accepted. 

(1) 6 S. L. E. 64} 12 Ind. Gas. 646, 


MADRAS HIGH COURT. 

Criminal Revision Case No. 537 op 1911, 
Case Referred No. 96 op 1911, 
November 23, 1911. 

Mr, Justice Sundara Aiyar and 
Mr. Justice Spencer. 

In re ARULANANTHAM PILLAI_ 

Accused. 


Criminal Procedure Code (Act V of 1898), a. 250— 

Information of offence to Village Magistrafe^'^Institufion 

of proceedings^* — Compensation. 

Information ^ven to a Village Magistrate cannot 

be regarded as information given to the Police of an 

offence within the meaning of section 250, Criminal 
Procedure Code, even where the Village Magistrate is 
bound to report the offence to the Police. 

King.Emperor v. Thammana Reddi, 25 M. 667: Sea- 
sions Judge of Tinnevelly v. Sivan Chetti, 32 M. 258- 

M. Li. T. 269 (P. BJ; 9 Cr. L. J. 170; 1 Ind. Gas. 187 
explained and followed. * 


Where a person who gave information to the Vil¬ 
lage Magistrate of theft was directed to pay oompen- 
sation to the accused, who was acquitted of the 
charge: 

Held, that the award of compensation was wronij 

as the case was nob instituted by complaint or on 

information within the meaning of section 250 Crimi- 
nal Procedure Code. 


Case referred for the order of the High 
Court under section 43S, Criminal Procedure 
Code, by the Sessions Judge of Ramnad at 

September 

1911, No. 8507. 

Mr. P. R. Grant, in support of the Re- 
ference. 

ORDER.—In this ease the second class 
Magistrate awarded compensation to the 
accused, who was acquitted on a charge of 
theft. The complainant gave to the Village 
Magistrate information of the theft, and the 
Village Magistrate made a report to the 
Police. The 2nd class Magistrate took 
congnizance of the offence on the report of 
the Police. The Sub-Divisional Magistrate 
set aside the order awarding oompensation 
on the ground^ that the case was not 
instituted by “complaint” as defined in the 
Criminal Procedure Code or upon information 
given to a Police officer or to a Magistrate 
the Village Magistrate not being a Magistrate 
within the meaning of section 250 of the 
Criminal Procedure Code (see sub-section 1) 

In this view, the Sub-Divisional Magistrate 

was, in our opinion, right. The only person 
to whom the complainant gave information 
was the Village Magistrate. He cannot be 

1^ 1 * ^ ■ V given information to a 

Police officer, although the Village Magis- 

trate was bound to report the occurrence tg 
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the Police. Kint.Emper<»r v. Thammana Beddi 

(1) is exactly in point. Its anthority is, in 
no way, affected by the case of the ^emoni 
Judge of Tinnevelly Division v. Simn Ohetty 

(2) . That case decided only that when 
information is given to a Village Mapstrate, 
it might, in certain cases, amount to an 
institution of criminal proceedings on a 
charge of an offence. That has no beanng 
on the question whether information given 
to a Village Magistrate can be regarded as 

information given to the Police to whom he 
was bound to report. We are of opinion, 
therefore, that there is no ground for inter- 
ference. The record will be returned to the 

Sessions Judge. 

Hecord returMd, 

(2) 32 M.' 2^8% M. L. T. 269 (P. B.); 9 Cr. h. J. 
170; 1 Ind.Cas. 187. 


(s, c. 6 S. L. R. 137.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

CBiMiHii Revision Application No. 84 

OP 1911. 

August 3, 1911. 

Present'. —Mr. Pratt, J. 0., and 
Mr. Grouch, A. J. 0. 

IMPERATOR— Proskcotor 

versus 

BHOJRAJ CHELLARAM— Applicant. 

Criminal Procedure Code (Act V of 1898^, as. 437, 
666—Scctton 556 applicable to proceedings under sec¬ 
tion 437—“Try any case^^^^'Personally interested**^- 
Magistrate presiding at meeting of Municipal Board 
sancticming prosecution—Jurisdiction^Order for further 

The expression “try any case” in section 566 of 
the Criminal Prooednre Code is wide enough to 
include any stage of a judicial proceeding in which the 
question of the guilt or innocence of an accused is 
finally adjudicated on. Consequently, tho section 
applies to ^the proceedings under section 437 of tho 
Code. 

Emperoi' v. Mohan Lal^ 27 A. 25, distinguished. 

A Magistrate who presided at a meeting of tho 
Municipal Board which directed the prosecution of tho 
accused, is disqualified from making an order for 
farther inquiry against the accused under section 
437 of tho Code. The Magistrate must bo deemed 
to be personally interested within the meaning of 
section 556 of the Code. 

Mr. Achalsing M, Advani^ for the Appli¬ 
cant. 

The Public Prosecutor^ for the Crown, 
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JUDGMENT, 

Pratt, J. 0.—This is an application for 
revision of an order made by the District 
Magistrate, Upper Sind Frontier, direct- 
ing further inquiry into the case of the ap¬ 
plicant who had been discharged by a Sub- 
ordinate Magistrate. 

The charge against the aoonseo*applicant 
was of an offence of criminal breach of trust 
of Municipal monies and the prosecution had 
been instituted by order of the General Board 
of the Municipality. 

One of the grounds urged before us is that 
the District Magistrate having presided at 
the meeting of the General Bowd which di¬ 
rected the prosecution had no jurisdiction to 
make an order for further inquiry under 
section 437, Criminal Procedure Code. ^ 

The Public Prosecutor contends, in the 
first place, that the disqualification under 
tion 556, Criminal Procedure Code, applies 
only to a Magistrate who tries or commits 
the case for trial; and, in the second place, 
that if the section applies the case is covered 
by the explanation. 

In the case of Emperor v. Mohan Lai (1) it 
was doubted whether the word ‘try* could be 
applied to proceedings under section 436 
where the Magistrate was not empowered to 
pass orders, but merely to report the OMW 
for the order of the High Court* The dis- 
tinotioD there suggested does not arise ip the 
present case for the Magistrate’s order under 
section 437 has tho effect of setting aside the 
order of discharge. The Magistrate has held a 
judicial proceeding which has ended iu an 
order prejudicial to the aocused. Theexpres- 
sion “try any oase” is, in my opinion, wide 
enough to include any stage of the judicial 
proceeding in which the question of the guilt 
or innocenoe of the accused is finally adjudi¬ 
cated on. The oonstruotion does not 
force to the words of the seotion and is in 
accord with the intention of the Legislature 
which was to enact the rule that no man can 
be Judge in his own cause. 

1 would, therefore, hold that the seotion does 
apply; and the question then arises whether 
the explanation covers the case. Under that 
explanation a Magistrate is not deemed to 
he a party as personally interested in an/ 
oase by reason only that he is a Municipal 
Commissioner or otherwise oonoerned therein 

(1) 27 A. 26. 
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in a public oapaoity. But the illustration 
makes it clear that the eSeot of the section 
is only partially to relax the rale that no 
man is to bo a jndge in his own caase. A 
Collector who qua Collector is interested in 
the protection of the iisc may as Magistrate 
try an offence against the Excise Laws. H.e 
is not disqualified “by reason only’* that he 
is a Collector. Bat if in his capacity as Col¬ 
lector he has directed the prosecution, he 
is disqualified from trying the case not by 
reason of the fact that he is the Collector, 
but by reason of the farther fact that he has 
constituted himself the Prosecutor. So in 
the case of Emperor v, Btsheshar (2), where 
the Magistrate as President of the Octroi 
Sub-Committee directed the prosecntion of 
an accused for evading the payment of Octroi, 
it was held that the Magistrate was disquali¬ 
fied from trying the case even though the 
aocased had consented to be so tried. 

Here the Magistrate presided at a meeting 
of the Municipal Board which directed the 
prosecution. It may be that he did not 
speak or vote at the meeting—bat the fact 
remains that he attended a meeting where 
the question was debated and the prosecution 
ordered and he has, therefore, placed himself 
personally to some extent in the position of 
a prosecutor. The case is on this point on 
all fours with the cases of the Queen v. MiU 
ledge (3), and the Queen v. Lee (4), where it 
was held that the mere presence of a borough 
justice at the meeting of the Town Council 
which resolved upon the prosecution disqaali- 

Section 258 

of the Pnbhc flealth Act, 1S75, enaote that 
no Jnstice of the Peace shall be deemed in. 
wpable of acting- in oases arisingr under this 

Act by reason of his being a member of any 
Lo^l Authority and Field, J., said as to this 
section that it had not the effect of enabling 

a person to act as Prosecutor and Jndge in 
the same matter. 

I would, therefore, reverse the order of 

the Magistrate as being made without jnris- 
dictioD. 

Crouch, A. J, C.—I concur. 

Order reversed^ 

(2) 32 A. 635; 7 A. L. J, 749; 7 Ind. Cas. 291; 11 Or. 

L. J. 447« 

(3) (1879) 4 Q. B. D. 332; 48 L. J. M. C. 139; 40 h. 

T. 748; 27 W. R. 669. 

(4) (1882) 9 Q. B,D. 394; 30 W. R. 750; 47 J. P. 
118, 
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(s. c. 5 s. L. R. 179.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application Nos. 22 23 

AND 24 OP 1911. 

August 25, 1911. 

Present:—Mr. Pratt, J. 0., and 
Mr. Crouch, A. J, C. 

KARAM BAHADIN and others_ 

Applicants 

versus 

EMPEROR— Opposite Partt 

Criminal Procedure Code (Act T of 1898' ss 4 . 2 ^ 
<.ourt-Jur,sd,chon to revise District Magistrate’s order 

und^ sechon 515— Interpretation of Statutes—Curtail. 

ment oj the jurtsdtctton of a Superior Court 

The jarisdiction of a Superior Court cannot be 

Tulsidas V. Virhussapa, 4 B. 624, followed. 

Pnnrt revision vested in the High 

Court 13 not taken away by the power of revision 

SthoP— District Magistrate under section 515 
of the Criminal Procedure Code* 

P sections 439 and 423 

i n* ; to revise an order passed by 

a District Magistrate under section 515 or by anv 
Magistrate under section 614 of the Code. ^ 

Mr. Isarsing Razarising, for the Applicants. 
The Puhlic Prosecutor, for the Crown. 

JUDGMENT.—This is an application to 
revise an order of the District Magistrate, 
Karachi, dismissing an appeal against an 
order of the Sub-Divisional Magistrate 
forfeiting, under section 614, Criminal 
Procedure Code, applicant’s bond for appear¬ 
ance in his Court and confirming the penalty 

to the extent of one-half the amount stated 
in the bond. 

Reference has been made to the cases of 
In re Nilmadhuh UopaZ (1) and In re Nurul 
Huqq ('2), where it has been held that the 
High Conrt has power to reverse such 
orders. These cases, however, were decided 
with reference to the provisions of the Codes 
of 1861 and 1872 and are no longer of any 
authority. ^ 

Our jurisdiotion under the present Code 
18 very wide, and sections 439 and 423 (o) 
give ns power to revise this order. This 
general power is not taken away by the 
power of revision given to the District 
Magistrate by section 515. As said 

Tulsidas V. Virhussapa (3), the jurisdiction of 

(1) 19 W. B. Or. 1. 

(2) 3 C. 767. 

(3) 4 B. 624. 



224 


INDIAN OASES. 


(1912 


« 


dub MAHOMKD V, ALLAHDINO. 


a snpetior Court oanot be taken away 
except by eiprees words or neoessary im¬ 
plication. Here there is no implication 
against onr jurisdiction for it might be 
concurrent with that conferred on the 
District Magistrate. 


It is not necessary, however, for us to 
consider the merits of the case for it is not 
denied that the District Magistrate dismiss¬ 
ed the appeal of the applicant without giving 
him the hearing to which he was entitled 
under the proviso to section 421 (1) of the 

Criminal Procedure Code. 

We, therefore, reverse the order of the 
District Magistrate and direct him to 
re-hear and dispose of the appeal according 

to law. 






Order reversed. 




A d'/or; I-: 




! 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 112 

OF 1911. 

September 21, 1911, 

Presentx —Mr. Pratt, J. C., and 
Mr. Fawcett, A. J. C. 

DUR MAHOMED vaiad MITHO— 

Appellant 

versus 

ALLAHDINO vaiad ALIM KHAN— 

Opponent. 

Criminal Procedure Code (Act V o/1898^, s. B28— 

Notice^ necessity of—Order without notice not illegal—’ 

Practice, 

Section 528 of tho Criminal Procoduro Code does 
not make it incumbent on a Magistrate to issuo notice 
before making an order. But in many cases it would 
be improper to take action under tho sootion without 

issuing notice. 

Where the Magistrate himself considers that tho 
case is a fit one to give the accused an opportunity 
to show cause against an order under section 528, no 
order should bo passed unless tho accused has had 
sufficient time to make an effoctivo representation in 

tho matter. 


JUDGMENT.—The applicant filed a com* 
plaint in the Court of the Resident Magis¬ 
trate, Larkhana, on the let March and on the 
3rd July made an application to tho District 
Magistrate for transfer of the case to the 
rnumyarkar and First Class Magistrate 
for reasons personal to the Resident Magis- 

trate. j j ii. 

The District Magistrate recorded the 

following order on the 3rd Jnly:^“ Owing ^to 
allegations, which there is no time to sift, 
that the Resident Magistrate, Larkhana. is 
(largely by the force of circumstances) to 
some extent interested, or commonly believ¬ 
ed to be interested in the case of Imperaior v. 
Bino (Indian Penal Code, section^ 494), 
that case is hereby transferred to the Conitof 
the mukhiyarkar and First Class Magistrate, 
Larkhana. As the case is fixed for July 5th. 
the Magistrate should inform the other side 
they may object on Jaly 4th” and then on the 
5th July confirmed the order, as there had 
been no appearance for the aoonsed. 

The oomphinant has applied to us under 

section 439 to cancel this order. 

It is objected that no notice was issued 
to the accused before the order of transfer 
was made. Section 528 does not make it 
incumbent on the Magistrate to issue 
notice; but there are many oases in which 
it would he improper to take action under 
the section without issuing notice. The 
District Magistrate himself considered that 
this was snob a case fer he gave the accused 
an opportunity to show cause against the 
order. But it is admitted that the time 
allowed was too short for the accused to make 
any effective representation in the matter. 
On this ground alone we think it necessary 
to reverse the order of the District Magis¬ 
trate and to order him to dispose of the 
application on its merits and after hearing 
the accused. 

Order ret'erieo. 


Application against the order of the District 
Magistrate, Larkhana. 

Mr. Achalsing Jf. Advani, for the Ap¬ 
plicant. 

The Public Prosecutor^ for the Crown, 


c 


Vo(. Xlll l 


INDIAN OASES. 


MANGHIRMAL V, VITHAL RAM. 

(s. C. 5 S. L. R. 107.) 

»IND JUDiOIAL COiMMlSSIONER’S 

COURT. 

First Civil Appeal No. 34 cf 19D9 

July 13, 1911. 

Present:-^Mr. Pratt, J. 0., Mr. Crouoh, 
A. J. C., and Mr. Fawcett, A. J. C. 

Missir MANGHIRMAL and others__ 

Plaintiffs—Appellants 

verszts 

Mtssir VITHALRAM and others_ 

Defendants—Respondents, 

Hindji Yritti-Nature of property^ 

Imparhble and xnalienahle-(histom recognizing Lr. 

-Barden oj proof—Partition, 

efi»enUalsof—En)Oymentofyrh hy rotation—Will of a 

share of a vrit^Succession to vrifc. 

A and B., members of a joint Brahmin family 
entered into an agreement in 1805 whereby the 

to hi 7V ^ common, half the produce 

to be taken by A and half by B. In 1857, the des- 

made a further agreement by 
which they dmded up their Yajmans into groups and 

ton. The later document recited that the* narties 
previously used to enjoy the vrit jointly , but from the 

date of the document they divided it amon- them- 
ini^to ^ system of rotation° accord. 

pp!h^ The pro. 

the ynt were enjoyed by the members of the 

amily per shrpes and not per capita. In 1905 G 

the sole representative of B.’s branch, died bequeath^ 

mg his share of the vrif to his sister’s son aid the 

son of his brother s daughter: 

HeW, (by the Court), that there had been no snob 

sharp. _ C. had no exclusive right in his share of the 

would hav ® by Will to persons wL 

would have no right to it as survivors of a joint 

vX'id ■ . oo G.’a death, his share^ de- 

thefam% *o the surviving members of 

In order to effect partition, it is not suffioient that 
the co.paroeners should alter the mode of holdin- 

their property. They must alter and intend to alter 
their title to itj they must cease to be joint owners 
and become separate -owners. * 

In every cap of alleged partition, the question is 

one of intention, namely, whether the intention of 

the parties, to be inferred from the instruments which 

they have executed and the acts they have done, is to 

effect a division such as to alter the status of the 
family. 

Doorga Pershad V. Kundun Kaswar, 13 B. L. R. 
236; 2t W. R. 214; 1 I. A, 551 (P. 0.), followed. 

The legal effect of a document cannot be controlled 

by evidence of the subsequent conduct 
or the parties. 

Balkishen Das v. Ram Narain Saha, 30 0. 738 at 
p. 762; 7 0. W. N. 678, followed. 

% 

It is a well-recognized principle of Hindu Law 
that wd IS-both impartible and inalienable. 
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The burfen of proving a custom in derogation of 

ordinary Hindu Law rests upon him who asserts it. 

„ general custom recognizing the 

restricted alienation to 
persons standing m the line of succession 

is neither alienable nor 
partible. Alienation is prohibited on the ground of 

public policy, and because it includes a ri-'ht of 
personal service. But a distribution of duties “by a 

rotation has been recognized as permissible; 
so also the relinquishment of duties by one member 

m favour of other members of the family. The old 

famiMoT ^®if“ by custom in particular 

he proved ’'■benever such custom is alleged, it must 

Raja,-am v Gane„h, 23 B. 131, followed. 

Gur Sobhraj v Our Chandira,n, 1 S U Sel T) 3=13 
SuUlal .. BiUari Lai, 2 S C. .Sel.’D. p. ^f.^oveLtel’ 
ilaurharam v. PranshanJear, 6 B. 298, Sita,-am Bhat 
V. Simram Gaiies/,, 6 B. H. C. R. 250; Sukhlal v 
Bihar,lal, . S. C. Sel, D. p. 413, Hitta Kunth Audhicarry 
V Neerunjun Audhicar,;j, 14 B. L. R. 166; 22 W R 
43/, distinguished. * 

rri»i&nfc V. Lakshmatu 20 B. 495, rofen-ed to. 

Af fL ^ t aspect; from the point of view 

of the Brahmin who caHects it may be merely 

point of view of the yajmam 
it connotes priestly services. ^ ’ 

In dealing with the right of vrit, the Court must 
bear iu mmd that it is dealing not only witT a 

®r r®® r“‘ ^ priestly office. 

(Per Pratt, J. G. dissenting), -The vril in suit was 

of partftiom^'^^^ ®^bject 

rnW nf'ir displace the 

of Hindu Law that vrit is impartible^ and in¬ 
alienable, and such evidence was supplied by judicial 

the parties agreements in the family of 

Appeal froiii the decision of the First Class 
feab-Judge, Sakkur. 

Mr. Mathradas Ramchand, for the AoDel- 
lants. 

Mr Dipchand T. Ojha, for the Respondents 
JNos. 1 to 3. 

JUDGMENT. 

Pratt, J. 0.—The plaintiffs are the 
descendants of one Khanchand. Nauram, 
who died ,n m7, was the sole surviving 

descendant of Khushalchand, the brother of 

iLbanchand. 

Nauram was admittedly separate in estate 

from the plaintiCFs and he made a Will leaving 

his property to the first three defendants who 
are his sister’s sons. 

Part of the property so bequeathed by 
Nauram was a vritti, or religious office. 

The plaintiffs claimed that the had 
not been the subject of partition, that it was 
property that was impartible and inalien- 
able; and that they were entitled to it by 
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right survivorship. They sued for a 
decimation of their right, and for an injunc- 
fior^ restraining the defendants from interfere 
ig with the vriiti. 

The lower Court found that the plain¬ 
tiffs and Nauram enjoyed the as tenants- 


in-common, and that Nanram was competent 
to bequeath his share to the defendants who 

were Brahmins like himself. 

In appeal the main ground urged is that 
by Hindu Law vrittis are impartible and 


inalienable. 

No doubt, this is the ancient rule of 
Hindu Law, but it is a rule that has 
been very largely superseded by custom and 


usage. 

In regard to religions offices attached to 
temples and Inats, the Privy Council have 
said that the only law to be observed is 
that to be found in cnstom and usage: 
Qreedharee Boss v. Nundo Kessore Bass (1) 
and Qenda Puri v. Ghatar Puri (2). 

It would take but slight evidence, there¬ 
fore, to displace the rule of Hindu Law— 
and such evidence is supplied in the present 
case (1) by judicial decisions recognizing the 
custom of partition and of alienation within 
limits in respect of similar offices; (2) by 
Exhibit I3*A. 

These judicial decisions are Mitta Ktcnth 
Audhicarry v. Neerunjun Audhicarry (3), 
Sitaram Bhat v. Si^aram Oanesh (4); Mancharam 
V, Pranshanhar (5), Rajaram v. Qanesh (6), 
and, lastly, the second case of Qur Sobhraj v, 
Gur Ohandiram (7). 

The last case is the most important as it 
refers to a similar office in the same town. 
The District Judge of Shikarpur made a 
decree fjr partition of this vritti which was 
not even appealed against on the ground that 
the vritti was impartible. 

Further, it is clear that the parties 
themselves have in the past dealt with this 
vritti as if it were partible. Exhibit No. 
13-A is a deed of partition made 50 years 
ago between Khanchand and his issue and 
Khushalchand and his issue by which the 
town is divided into parishes in which each 

serve in rotation. The mode of partition is 

(1) U M. I. A. 405 at p. 428; 8 W. U. 25 (l>. C.). 

(2) 9 A. 1; 13 I. A. 100. 

(3) 14 B. L. R. 106; 22 \V. U. 437. 

(4) 6 B. H. 0. R. 250. 

(5) 6 B. 298. 

(6) 23 B. 131. 

(7) (1890) 1 S. 0. Sul. D. 353. 


very similar to that made by the decree of 
the District Judge in the case of Gur 
Sobhraj v. Gur Ohandiram (7). It is con¬ 
tended that this is not a partition, but merely 
an agreement as to mode of enjoyment. 
There is no force in the contention, however, 
for the division is made not per capita but 
per stirp‘>s. Nauiara, at his death, was in 
sole possession of half the vritti while the 
other half was divided among the six or 
eight descendants of Khanchand. ^ ^ 

It is clear, therefore, that the vrtUi in 
suit is not only partible, but that it baa 
actually been the subject of partition. 

The object of the rule of imparbibihty 
was to maintain the dignity of the office. 
Once that has been encroached upon and 
the office divided among the cadets of the 
family, the reason for the rule against 
alienation also ceases* There can be no 
objection to the separate sharers alienating 
their shares, provided the alienees are 
persons of the priestly caste and _ com¬ 
petent to perform the religious duties of 
the office. Although there is no evidence of 
an alienation in this partioular family, there 
is no reason from excluding them from the 
custom of restricted alienation recognized in 
the decisions already referred to and which 
are relevant on this point under sections 
13 and 40 of the Indian Evidence Act. The 
alienation in the present case has been, 
as in the case of Manoharam v. ^ Pramhanhar 
(5), to persons standing in the line of suooea- 

sion. . 

I would, therefore, confirm the decree ct 

the lower Court and dismiss this appeal with 
costs. 

Crooch, a. J.C.— The parties in thiscaseare 
Brahmins, and descendants of one ^hangOT, 
As far back as Sambcit 1882 (about A, D, 
1825), the family had a considerable ocnneo* 
tion of yajmans in Shikarpur from whom 
vrit was derived. It is not disputed that the 
connection belonged to the family as joint 
property, and would, in the ordinary oour 80 | 
have devolved like ordinary joint property 
in a Hindu family; that is to say, on the 
death of any one of the joint owners there 
would be survivorship to the still living 
male members. 

In Sambat 1882, the family of Shangan 
was represented by two biothers, KhushaU 
chaiul and Khanchand. By a written agree* 


VoL Xlll] 

MANGHIRMAL V, VITHALRAM. 

menfc Exhibit No, 13-A, they partitioned all 
the family property. The oonclading sen¬ 
tence of the agreement referred to the vriti — 

The vrit is common, half to be taken by 
Mtssir Kauumal Sobhraj and half by 
Khashalrai Tarachand Rupchand ” 

In So-mbuC 1914 fabout 1857} a further 

agreement was made between Kewaram 
Surtimal Khushaland** and Sobhraj Kimatrai 
Kanchand” (by which was apparently meant 
Kewaram’s son Surtimal and Sobhraj’s son 
Kimatrai) the purport of which is given by 
the^following extracts:— 

Formerly, we used to enjoy the vrit of 
Ohabrias jointly between ourselves. Prom 
the above date we divided it between 
ourselves by quarters (neighbourhoods). 
Every one will go to his own quarter for 
the performance of any ceremonies. No 
one will go to the quarter of any other. 
After the year is over they will change 
turns. After every twelve-months the 
quarters are to be exchanged between 
them. If the one who has turn for that 
year is not present there and the one who has 
not got bis turn for that year is there, the 
latter shall recover the same from the 
yajman and give it to the one who has turn 
for that year. For one year it is the turn 
of Mtssir Sobhraj for the quarter. Next 
year we shall get it as our turn, and we shall 
give our quarters. After the year is over the 
quarter will be exchanged between them.” 

In 1905, Naurara, who was then the sole 

representative, according to Hindu ideas, of 
Khushalchand’s family, died leaving a Will 
whereby he bequeathed his share of the vrit 
to his sister’s son and the sons of his brother’s 
daughters. 

The question at issue is whether Nauram 
had at the time of his death, such exclusive 
right in a half share of the vrit that he 
could bequeath it by W^ill to persons outside 
the family of Khushalchand, who would 
have no right to it as survivors of a joint 
family. 

In all litigation touching vrit^ it is usual 
for the parties to treat it as property. But 
vrit has a two-fold aspect; from the point 
of view of the Brahmin who collects it, it 
may be merely money, but from the point 
of view of the yaymans it connotes priestly 
services ; and it is the* duty of the Court to 
bear this two-fold aspect in mind, and re- 
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member that it is dealing not only with a right 
to collect fees, but with a priestly office. 

If the right to collect vrit attach to a 
Brahmin because he belongs to a certain 
family and it was thus that Nauram exer¬ 
cised his right—there must be a correspond¬ 
ing right in the yajmans that the person 
demanding the vrit belongs to that family. 
No right can be alienated unless the correla¬ 
tive duty^ can also be transferred. Hence, 
pTima facie^ no right to collect vnt can be 
alienated; and we start with a well recognized 
principle of Hindu Law that vHt is both im¬ 
partible and inalienable. This principle is 
recognized in Bajara^n v. Ga^iesh (6), 
where Ranade, J., refers to “the text 
law which admittedly prohibits both 
partition and alienation,” and in Mancharam 
V. Pranshankar (5), where Melvill, J., says: 

No doubt, hereditary offices, whether reli¬ 
gious or secular, are treated by the Hindu 
text-writers as naturally indivisible.” 

Again, the right to collect vrit which at¬ 
taches to the member of a particular family 
in return for religious administration is a 
light of personal service. Such a right is 
not ordinarily alienable, and “compulsory 
alienation of vritti by way of sale in execu¬ 
tion of decrees has been disallowed in all 
cases as being not only opposed to Hindu 
Law and public policy, but as against the 
provisions of section 266, Civil Procedure 
Code, as being rights of personal service,” 
[Per Ranade, J., RajarUm v. Qanesh (6)]. 

It is contended that the old text law has, 
in practice, been greatly modified, in many 
instances by custom What the custom is, 
in any particular case, is a question of evi¬ 
dence; and there can, I think, be no doubt 
that the person who bases his claim on alle¬ 
gations of custom, differing materially from 
the old law, must prove it. In Oenda Puri 

V. Ohatar Puri (2), their Lordships state:_ 

‘In^ determining who is entitled to succeed 
as mohant' in such a case as the present, 
the only law to be observed is to be found in 
custom and practice, which must be proved 
by testimony, and the claimant must show 
that he is entitled, according to custom.” 

By force of custom, a limited right of parti¬ 
tion and alienation may be established, and 
the custom must be ascertained by evidence 
in each class of cases:” Rajaram v. Qanesh 
(6). The custom or usage of the particular 
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family musfc be substantiated by evidence:’* 
RajesTitoar Mullick v. Qopeshwar Mullick (8). 

Several cases have been cited as estab¬ 
lishing a custom that vrit is partible and 
alienable. Before dealing with these cases, 
it is desirable to point out that a mere dis¬ 
tribution of the duties of priest among the 
living members of a family does not amount 
to partition. Bach member is not thereby 
made a separate and absolute owner of a di> 
vided share in what may be termed the 
family practice. Nor can it, in view of the 
clear principles of law prohibiting partition 
and alienation, be presumed that any mem¬ 
ber intends, by such distribution, to perma¬ 
nently relinquish his duties towards a cer¬ 
tain number of the ynjmans^ or to perma¬ 
nently alienate his rights of survivorship. 
There is an essential difference between ag¬ 
reeing to hold the tnY, when collected, in 
separate shares, and the permanent parti¬ 
tioning of all the rights and duties connected 
with the vrit. 

In Mitter Kunth Audhicarry v. Neerunjun 
Audhicarry (3) the parties sought partition 
of the right to worship an idol. The Court 
{per Couch, C. J.), held that there was no¬ 
thing which “compelled the Court to say 
that they should be obliged to perform the 
service jointly and to undergo the many in¬ 
conveniences which might arise from such a 
state of things,” and ordered that it be de¬ 
termined by lot in what order the several 
parties should worship the idol. 

In a case reported in a note on page 
168 of the same volume, partition is de¬ 
fined as a right to enjoy his own right 
separately,” 

In Ma^.charam v. Franshankar (5), it was 
said :— No doubt hereditary offices, whether 
religious or secular, are treated by the Hindu 
text-writers as naturally indivisible; but 
modern custom, whether or not it be strictly 
in accordance with ancient law. has sanction- 
ed such partition as can be had of such pro¬ 
perty, by means of a performance of the 
duties of the oflSce, and the enjoyment of the 

emoluments by the different co-parceners in 

rotation.’* 

InTnmhak y, Lakshmaii (9), the right 

of the several members of a family to exer 

cise a religious office in turn was recog. 
111860 ^ 

(oj ^0 405,"^ 


In Qur Siohhrai v. Gur Ohandiram (7), ifc 
was held that the enjoyment of vrit by osr- 
tain Gurs in Shikarpur should be by 
rotation, the priests forming each class 
holding the different parishes in yearly rota¬ 
tion. 

None of the oases above cited support the 
contention that the right obtained by a 
particular member of the family on so-called 
partition by a system of rotation gives him 
a divided share which he can alienate to a 
stranger. 

In Sitaram Bhat v. Sitaram Qanesh (4), 
the sale of an hereditary priestly office to one 
next in succession from the vendor to saoh 
office was recognized, it beiug held that the 
grandfather did nothing more than relinquish 
his right in their favour.** 

In Sukhlal v, Biharilal (10), no right to 
partition was in issue; there was a question of 
succession only. It was held, that among the 
Thakurs of Shikarpur, daughters and 
daughters* sous might inherit vrit and have 
the priestly duties performed by deputy. It 
appears that these duties oeuld be 
performrd by any hanya who took to a re¬ 
ligious life. 

I have now, I believe, dealt with all the 
leading cases which have been relied on as 
showing that vrit can be partitioned and 
alienated. We find that the law may be 
thus snmmarised. As a general principle 
vrit is neither alienable nor partible. 
Alienation is prohibited on the ground of 
public policy, and because it includes a right 
of personal service. But a distribution of 
duties by a system of rotation has been recog¬ 
nized as permissible; so also the relinquish- 
raent of duties by one member in favour of 
other members of the same family. The old 
text law has been modified by oustom in 
particular families; but wherever suoh oustom 
is alleged, it must be proved. 

Mr. Dipchand contends that the history of 
Shaugan*a family shows that they have been 
living ns separated members for over half ft 
century, and he relies on Murari Viihoji V* 
Mnkund Shivaji (11) to support the oonten- 
tion that long enjoyment in separate shares 
is evidence of an agreement to partition. 
He relies on the two documents above abs- 
1 1 acted. 

Now the tii’.st document. Exhibit No. 13-A» 

(UO (im)2) 2 S. 0. Sol. D. A18. 

(11) 15 13. 201. 

..J 
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states in clear terms, that the vrti is com- 
iDon, and that a farther docoment was neces¬ 
sary 32 years afterwards, sufficiently proves 
that there was no final partition in 1825. 
By the second document the parties did no¬ 
thing more than divide up their yo-jmftns into 
groups, and agree that each member should 
administer to each group turn by turn. No 
member entirely abandoned his rights as 
regards a single yajman and no yajman lost 
his general right to demand priestly services 
from the family generally. It was expressly 
declared, that in the absence of any member 
whose turn it was to attend a particular 
yajmQn, some other member of the family 
should attend. So far as the priestly duties 
were concerned, they were merely distributed 
among those who had a right, and were 
under an obligation, to perform them. The 
only thing that became the absolute separate 
property of any member was the vni that he 
actually recovered. Such agreement is 
perfectly good, it is in the interests of the 
yajmans. But I can find nothing in the docu- 
ment which in any way supports the theory 
that Nauram acquired rights which he could 
alienate to strangers. Enjoyment for many 
years under this agreement in no way proves 
that he had such rights. 

There can be no doubt that the devisees 
under Nauram’s Will are technically strangers, 
and the devise cannot be upheld unless it be 
conceded that the rights which the Will pur¬ 
ported to deal with were absolutely within 
the testator*8 power of disposal. 

It may be urged that some of the reported 
cases seem to assume that after a partition by 
a system of rotation, the turn of each mem¬ 
ber would devolve by succession oh his sons. 
This may be so, and there would be nothing 
contrary to the spirit of the Hindu Law of 

succession to joint properly, and nothing in 

conflict with the interest of the yajmans, 
if such rights of succession were recognized* 
The right of plaintiffs to an injunction.* 
in the event of their claim being allowed, 
was not disputed in the lower Court. In 
Maneharam v. Pranshankar (5), the right 
to injunction in such cases was recognized 

And see also YUhal Krishna Joshi v. Anant 
Bam Ohandra (12). 

I would, therefore, reverse the decree of the 
lower Court. I would hold that the vyitti 


4, 5 and 6 and Naoo jointly, that plaintiffs 
and defendants Nos. 4, 5 and 6 had a right 
of survivorship to it. that Naoo was not 
competent to devise the vnt by Will to defend¬ 
ants Nos. 1, 2 and 3 and would grant an 
^junction to plaintiffs against defendants 
Nos. 1, 2 and 3 in the terms prayed for. I 
would order defendants Nos. 1, 2 and 3 (re¬ 
spondents Nos. 1, 2 and 3) to pay all costs 
in both Courts. 

Pratt, J. C.—Referred for decision to Mr 
Fawcett. Additional Judicial Commissioner* 
under the Proviso to section 9 B. ’ 

PAWCETr, A. J.^ C.—In this case the main 
point for determination seems to me to be not 
whether the vritfi in question is par¬ 
tible or impartible, but whether (assum¬ 
ing it to be partible) there has in fact 
been an actual partition under which Nauram 
was entitled to devise by Will his right to 
appropriate a half share of the produce 
of the vritti as if ifc were his own exclusive 
property. The learned Judicial Commissioner 
holds that there has been such a partition 

under the deed Exhibit No. 38. whereas Mr 

Crouch says, he can find nothing in the 
document which in any way supports the 

theory that Nauram acquired rights which he 
could alienate to strangers.** 

Id the previous deed of 1825, Exhibit 
JNo. Id-A, khovntti is expressly declared to be 
oommoD, half the prodace to be taken by 
bobhraj who is now represented by the 

plaintiff 8 branch of the family, and half by 

Khusalchand. of whom Nauram was the 
sole surviving descendant in the male line 
The main question is whether Exhibit No. 38 
converts this joint tenancy into a tenancy 
in common. so that there was a 
separation in interest and in right, or whe- 
ther it simply alters the mode of enjoyment 
of the vritti half and half, without any 
definite discontinuance of the joint interest 
The document itself does not contain any. 
thing which necessarily indicates "a separation 
in interest and in right. It merely provides 
for a division of yajmans into groups to be 
administered to alternately year by year, in 
such a way that each of the two co-sharers 
would get an approximately equal amount 
of produce in each consecutive series 
of two years. It does not by this arrange¬ 
ment necessarily do more than provide for the 
particular mode of enjoyment by which the 
two co-sharers should share half and half in' 
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accordanc© wbith the provision in Exhibit 

No. 13-A. 

At the same time, itmight^of course, amount 
to a partition and separation in interest and 
in right. But, as said in Mayne’s Hindu 
Law, 6th Edition, section 495, at page 651, 
“it is not sufficient that they (the co¬ 
parceners) should alter the mode of holding 
their property. They must alter, and intend 
to alter their title to it. They must cease to be¬ 
come joint owners, and become separate 
owners." As laid down by the Privy Council 
in the case of Doorga Pershad v.Kundan hoowor 
(13), the question in every case like this is 
one of intention, namely, whether the inten¬ 
tion of the parties to be inferred from the 
instruments which they had executed and the 
acta they had done, was to effect a division 
such as to alter the status of the family. On 
this point the document Exhibit No. 38 
is unfortunately ambiguous. There is no¬ 
thing in it which says in clear terras that the 
joint tenancy of the rritii under Exhibit 
No. 13-A was to cease and each party 
was in future to have a separate share in it. 
All that is said on this matter is as follows: 
“Formerly, we used to enjoy the vriitP of 
Chabrias jointly between ourselves. From 
the above M.%ti and San-bat we divided it 
between ourselves by quarters (neighbour¬ 
hoods), For this purpose this agreement is 
written.” I do not think that this can be 
taken as an implied agreement that the joint 
tenancy was to cease. The antithesis is, I 
think, only intended to be between (1) a 
division of the proceeds of the vritti “between 
ourselves” by halving them in the ordinary 
way, and (2) a division of them by divid¬ 
ing the yajmans into two separate groups 
as it is done by the document: and is not 
intended to distinguish between a joint 
and a separate enjoyment. If the latter 
had been intended, I think, that having 
regard to the status and education of the 
parties, clear language to that effect would 
have been used. In the absence of such 
language, or of any other clear indications 
to the same effect, I think the ordinary 
presumption in favour of the continuance 

of a personal relation or state of things con¬ 
tinuous in its nature [illustration (d) to 
action 114, Evidence Act] should be given 

effect to. 


U3) 

(^ 0 .), 
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If the yajmans had been divided into two 
groups and one allotted for the exclusive 
administration of each co-sharer, there would 
have been more ground for assuming that 
a complete separation in interest and right 
was intended. But in this case, as pointed out 
in Mr. Crouch’s judgment, no member 
entirely abandoned his rights as regards a 
single yaimnn'* and the arrangement is 
quite consistent with the continuance of the 
previous joint tenancy. This also meets the 
contention of respondents* Pleader that the 
vritfi could not have been partitioned in 
any other way than that adopted in Exhibit 

No. 38. 

The document also clearly does not pur¬ 
port to partition the vritti of out-stations, 
(i, e., of yajmons residing in the villages of 
Khanpur and Rustom), as to which it is 
distinctly provided that “one who receives 
it will divide it half and half,” The joint 
tenancy, therefore, continued as regards this 
part of the vrittix and this strengthens the 
presumption that it continued in respect of 
the Shikarpur The Will also recites 

that the produce of the Amritsar vritti when 
both parties are at Amritsar together, is 
appropriated half and half hy each one of 
us.” Again, as regards the Shikarpnr 
the testator himself says in the Will that 
“I, the executant, and the progeny of the 
deceased Missir Sobhraj (». e , the plaintiffs), 
have a joint claim to the moiety of the 
produce of the vritti." It does not, there¬ 
fore, seem that the deceased really thought 
the joint tenancy had ceased, hut only, that 
in spite of it he had an exclusive right to a 
half share in the produce, which he could 
devise by Will. 

The fact that the division of the income 
of the vritti is made not per capita, but per 
AtiVpcif does not, in my opinion, anffioe to 
show that an actual separation in interest 
and estate was intended. I think 1 am 
right in saying that this is a common basis 
on which co-parceners in a joint Hindu family 
divide the family income, and the first deed 
Exhibit No. 13* A, which expressly declared 
the vritti to be joint, also enjoins a distribu¬ 
tion on the same basis. 

No doubt, under Exhibit No, 13-A, there 
was a partition of the rest of the family 
estate, but the recital therein as to the 
vritfi rebuts any presumption that might 
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otherwise arise in favour of the vritti also 
being partitioned. 


The Sub-Judge ia his judgment relies on 

the fact that the plaintiffs have made 
a further ^ division of the vritH inter se 
by assigning certain yajmans to each 
branch, but it is quite clear that no such 
act on their part can affect the status of 
the parties under Exhibit No. 38. As 
laid down in the Privy Council case of 
Balktshen Das v. Ram Narain Sahu (14), the 
legal effect of such a document cannot be con¬ 
trolled or altered by evidence of the sub¬ 
sequent conduct of the parties. 

I, therefore, concur with Mr. Crouch in 
holding that there has been no such parti¬ 
tion of the vnUi as to entitle the deceased 
Nauram to bequeath his share of the 
proceeds to the defendants Nos. 1 to 3. 
Upon his death his share, as being joint pro¬ 
perty, devolved by succession on the plaintiff 
and defendants Nos. 4 to 6. 

necessary 

to decide the issue, discussed in the other 
judgments, as to whether a vritU like the 
present one is partible and alienable, or not. 
As, however, the point has been fully argu¬ 
ed before me, I may briefly express ray 
views for what they are worth. With due 
deference, I do not think the decisions cited 
in the learned Jadioial Commissioner’s jadg^« 
ment can be taken as authorizing the re¬ 
cognition by the Courts of a general custom 
of partition and restricted alienation, (e, g., 
to persons standing in the line of succes¬ 
sion), in the case of vrittis or other priestly 
oflBces. This is directly contrary to the 
conclusion, arrived at by Ranade, J., in 
Rajaram v. Qanesh (6), after reviewing all 
the oases in question, that ^ in the case 

of private alienations.no general custom 

pan be pleaded in such matters,” and that 
by force of custom, however, a limit* 
ed right of partition and alienation might 
be established, and the custom must be 
ascertained by evidence in each class of 
cases pages 136*7), It is also oppo.sed 
to the general rule that the onus of proving 
a custom in derogation of ordinary Hindu 
Law rests upon him who asserts it. No 
doubt, some of the cases on the subject go a 
long way towards recognition of such a 


custom, especially the case of Mancharam 

V. Pranshankar (5). But that case is 
(14) 30 0. 738 at p. 752j 7 0, W. N. 578. 


distinguishable on the ground that the 
widow of the testator, who was his next 
heir, expressed her acquiescence in the 
bequest to his sisters* son, and it would 
seem from the preamble of the report 
that it had been found as a fact that there 
bad been a prior partition of the priestly 
office [cf. Bajeshwur Mullick v. Gopeshwlr 
Mullick (8)]. In any case, the rule laid 
down by Ranade, J., in Rajaram v. Qanesh 
(6) seems to me the proper one to follow. 
No doubt, in the cases reported in Qur 
Sobhraj v. Qur Chandiram (7) and Sukhlal v. 
Biharilal (10) vrittis were held to be partible 
and inheritable by daughters and daughters* 
sons: but the point of law now under consi¬ 
deration is net discussed and they cannot be 
treated as authorities against the adoption of 
the views taken in Rajaram v. Qanesh (6). 
There is an old case, reported in the Sadar 
Court Reports for 1870, Civil Rulings, page 
77, in which the Court of the Commissioner 
m Sind held (at page 91) that there was 
no ground for distinguishing between mitti 
and other family property. But this is 
based on an opinion of Sir Thomas Strange, 
which at any rate, as regards the partibility 
and alienability of religious offices, is now 
admitted to be against the Hindu text law. 
And that case shows that the Soomaoe 
Punchayet of the Thakoors at Shikarpur 
did distinguish between "vrittp or income 
arising from religions fees and other pro¬ 
perty (page 87). so that the distinction does 
not appear to be a novel one in Sind. On 
general grounds, I think that the Courts 
should lean against rather than in favour of 
the partibility and alienability of vrittis like’ 
that in the present suit, 

(1) because this is in consonance with 
the rule in Hindu Law on the subject, 

(2) because of the two-fold aspect of wri^re- 
ferred to in Mr. Crouch’s judgment, and 

(3) because, as stated in Trimhak v. Laksh- 
man (9) the process of partition and alien¬ 
ation “might go on with each generation, 
frittering away the income and rendering the 
service wholly ineifective.” 

For the above reasons, I concur in the 
order proposed by Mr. Crouch. 

Appeal allowed. 
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V4RADAy?A CnETTY r. WONUSAMI CHETTY. 

(‘i. c. 10 M. L. T. 514.) 

MADRAS HIGH COURT. 

Civil Sdit No. 140 of 1911. 

November 2, 1911. 

Present: —Mr. Justice Bakewell. 

M. VARADAYYA CHETTY and another 

—Plaintiffs 

V6TSUS 

C. MUNUSAMI CHETTY and another— 

Defendants. 

Civil Procedure Code (Act V of 1908^,92, scheme suit 
— Parties—Suit by t>vo ivorshippers of temple—Petition 
by other worshippers to he made parties—Jurisdiction 

A suit brought by fc\vo worshippers of a temple un¬ 
der section 92, Civil Procedure Code, for removal of 
trustees and framing a scheme is a representative suit. 
The fact that the sanction of tlio Advocate-General 
has been obtained does not change the clinracter of the 
suit and it is open to tl»e Court to add otlier worsliip- 
pers as parties if it bo shown tliat tlio plaintiffs are 
not prosecuting the suit to the advantage of the per¬ 
sons they profess to represent. 

The plaintiffs as two worshippers of 
Srinivasa Peruraal temple at Choolai, Madras, 
brought this suit under section 92, Civil 
Procedure Code, with the sanction of the 
Advocate-General, for the removal of trustees 
for framing a scheme and other reliefs. Three 
other worshippers took out this notice of 
motion to be made parties on the ground that 
the plaintiffs do not represent them and 
that the suit was instituted in collusion 
and at the instance of one of the defendant* 
trustees and that, therefore, they should be 
on the record to conduct the suit in the 
interests of the temple. 

Mr. F. Venkaiaramana Fao, for the Appli¬ 
cants. 

Mr. T, Ethiraja Mudaliar^ for the Plain¬ 
tiffs. 

Messrs. Venkatasuhha Pao and Radha~ 
kiishnaiya^ for the 1st Defendant. 


Mr. A. Suryattarayana, {or 2nd Defendant. 
Mr. r. Ethiraja Mudaliar, for 2nd Plain¬ 
tiffs.— I take a preliminary objection that 
this application does not lie. The suit 
having been instituted with the sanction oi 
the Advocate-General under section 92, Civil 
Procedure Code, the applicants cannot hi 
made parties. There is no provision of law 
under which they come in. I refer to Ordei 
I, rule 8, clause (2), Civil Procedure Code 
and no such provision is made in section 92 
Civil Procedure Code. The deciaiot 
in Abdul Rehman v. Cassum Ebr.thin 

(1) is in point. There a fresh defend 
(1) 13 Bom. L. R. 5S3; 11 Ind. Gas. 720. 


ant was added after the institution of the 
suit and the suit against the added defend¬ 
ant was held not to be maintainable. 
[Bakewell, J. Were there any reliefs pray- 
ed for against him ?] Yes. This applica¬ 
tion is also premature. The proper time 
for the application to come in, is when 
the suit is decided and it is referred to 
Chambers for a scheme. The Court can 
allow them to intervene if it thinks neces¬ 
sary to do so. Till then they have no voice 
in the suit I rely on the following passage 
in In re Hyde Park Place Oharity (2);—** I 
think it is of the extremest importance 
that in these charity oases that which I 
believe has been the uniform practice should 
be maintained, namely, that when in a matter 
of this kind the trustees apply to the Court 
by originating summonses for a scheme and 
mske the Attorney-General a party, that 
is the properly oonsrituted proceeding aud 
no application to be added as a party ought 
to be listened to before an order has been 
made for the scheme.** 

[Bakewell, J.—There the Attorney- 
General was a party. The Advocate-General 
is not a party here.] He has given the sanc¬ 
tion. [Bakewell, J.—That would not make 
him a party,] Even after the suit is refer¬ 
red to Chambers for a scheme leave to inter¬ 
vene is granted sparingly; 52 B. R. 187. 

Mr. F. Rao, for the Ap¬ 

plicants. A suit instituted under eeotion 92, 
Civil Procedure Code, by two worshippers 
of a temple is a suit of a representative 
character. Before the enactment of the 
present Civil Procedure Code, suits of this 
nature could be brought by all the persons 
interested in the temple or by two or more 
under section 30 of the old Code correspond¬ 
ing to Order I, rule 8 of the present Code or 
under section 539 of the old Code correspond¬ 
ing to section 92 of the present one. Afonmo^Aa 
Nath Das V. Harish Ohandra Das (3). 

[Bakewell, J,—What do yon say to olaa8a2 
of section 92, Civil Procedure Code P] That 
does not alter tlie character of the aait. For 
the position tliat the suit is representative t 
refer to Budree Das Sfukin v. Ohoani Tial 
Johwry (4). Also Best, J,, in v. 

Krishni (5). In a representative suit it has 

;2) (1011) l Oh. G78 nt p. 685; 80 L. J. Oh. 698. 

(3) 33 0. 005; 10 0. \y. N. 867, 

(4) 33 O. 7S9; 10 0. W. N. 581. 

(5) 14 M. ISO at p. 20th 
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always been the practice to add parties if 
they say that the plaintiff does not represent 
them or for any sufficient reason. In (1910) 
Yearly Practice, Volume T, page 159, the rule 
18 stated thust— In a representative action 
brought by one or more persons purporting 
to represent a class, any member of that 
class who objects to such representation and 
for that or other reasons desires to intervene 
may apply by summons to be added as a 
co-defendant and may be so added without 
the plaintiff’s consent,” The decision 
in Abdul Hehmcn v. Cassum Ebrahim 
(1) has no application to this case. 
Besides, it has overlooked a decision of a 
Division Bench of that Court in Dhanjibhoy 
Haghoo v. Meherdlly Morar'.i (6). 

i_Bakewell, J.— You can read the affidavits ] 
ORDES.,—The learned Vakil for the 
plaintiffs has argued that this application 
does not lie, and is premature, on the 
ground that the suit has been instituted 
with the sanction of the Advocate General 
and that the proper time for the applicant 
to intervene is when a scheme for the manage¬ 
ment of the charities is before the Court. 
I think that the suit is a representative suit 
brought by two of the worshippers on 
behalf of the whole body of worshippers of 
the temple, that the fact that sanction 
has been obtained for its institution does 
not change the character of the suit in 
any way and that such an application as the 
present will lie if it be shown that the plain¬ 
tiffs are not prosecuting the suit to the 
advantage of the persons they profess to re¬ 
present. 

The applicants have failed to show that the 
plaintiffs are not prosecuting the suit bona 
fide and in the interests of the applicants 
and other worshippers. All that appears 
from the affidavits is that the Ist defendant 
has his own party which the applicants 
represent. As regards the desire of the 
applicants to be present at the settlement of 
a scheme, the present application is 
premature and my order is without preju¬ 
dice to any application that parties may 
be advised to make when a scheme is before 
the Court. 

Application is dismissed with costs of 
plaintiff and 2nd defendant (two sets). 

Application dismissed, 

(6) 9 Bom. L. R. 901. 


(s. c. 10 M. L. T. 526.) 

MADRAb HIGH COURT. 

Second Civil Appeals Nos. 330, 331 and 

334 OP 1906. 

February 26, 1909. 

Pfesenti Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 

KARIPPALA alias VARIPAYUR 
MANAKKAL NARAYANAN NAM- 

BUDRIPAD AND OTHERS—Defendants_ 

Appellants 

V€T$H8 

MUOHAI MANAKAL SANK:aRAN 

NAMBUDRiPAD and otheks—Plaintiffs 

—Respondents. 

Malabar law—Temple—Urahna of Karnavan of a tar. 
wad—Renouncement of Karnavanship—RenejcaZ of 

lease —Bona fides. 

When the Karnavan of a tarwad is as such the Ura- 
Ian of a Devasom, and he renounces his Karnavanshin* 
he ceases to be the Uralan also. The Uraimaship is ini 
oident to the Karnavanship and unless the Uraimashio 
is ex pressly reserved in such cases it passes to the next 

A renewal of a lease of Devasom properties is not 

binding on the Devasom if it is not granted bona fide 
in the usual course of management. 

Second appeals against the decrees of the 
District Court of South Malabar in ApDeal 
Suits Nos. 461, 462 and 465 of 1905 present¬ 
ed against the decrees of the Court of the 

District Mansif of Alatar, in Original Suits 
Nos. 62, 61, and 71 of 19U4. 

Messrs. 0. R. Sundaro Iyer, and Kunjunni 
Natr for the Appellants. 

Messrs. J. L. Rozario and O. V. Ananfha- 
knshna Iyer, for the Respondents. 

father of the second 
plaintiff has renounced the Karnavanship 
of the family of which he was the head 
and we are of. opinion that when he 

Karnavan of his family he 
Uralan of the Devasom of 
Karnavan was always the 
Uraimaship is incident to the 
Karnavanship and unless the Uraimaship is 

expressly reserved in such cases it passes to 
the next Karnavan. 

The second plaintifE as the Karnavan of 

the family is, therefore, also a trustee of the 
Devasom. 

The renewals of the leases are not binding 

on the Devasom as they were not granted 

bona fide in the usual course of management. 

These second appeals are dismissed with 
costs. 


ceased to be 
ceased to be 
which the 
trustee. The 


Appeals dismissed. 
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[s. c. (1911) 2 M. W. N. 537.J 
MADRAS HIGH COURT. 

Second Civil Appeal No. 733 of 1910. 

November 14, 1911. 

Present: —Bit Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

MALAPPURATH PARAMADHATHIL 
NARAYANA NAMBI and others— 
Defendants— Appellants 

versus 

OHANNAZHI KRISHNAN MO^SAD 

and ‘ THER8—Plaintiffs—RestOndents, 

Civil Procedure Code {Act V of 1908)^ 0. XXXIVj r. 1 
Suit Jor redemption of trust properfies—PartiesSon- 
joinder of trustees—Bad and fntal to the suit—Agree¬ 
ment between trustees vesting management in one — 
Effect on the capacity of other trustees. 

One of three Uralas alone cannot institute a smt 
for redeeming a Kanom without making the other 
two parties to the suit. 

Although by agreement the ordinary management 
of the trust is vested in one trustee, tho agreement 
does not deprive the other trustees of their oHice 
of trustees. 

Rafnnnathan v. Marugnppa^ 27 M, 192, rofeiTed to. 

Second appeal against the decree of the 
Subordinate Judge’s Court of South 
Malabar at Calicut, in Appeal Suit No. 
677 of 1909, presented against the decree 
of the Court of the District Munsif of 
Parapanangadi, in Original Suit No. 306 of 

1908. 

Mr. P, M. Minon^ for the Appellant.— 
The arrangement among the Uralers does 
not affect their right as trustees and the 
other Ularers are necessary parties. Rami- 
nathan v. Murugappa (1). The suit is, there¬ 
fore, bad for non-joinder of parties and 
should be dismissed, 

Mr. M. Kunjunm Nn/r, for the Respond- 


opinion that the suit was badly framed by 
the other Uralers not being made parties. 
Order XXXIV, rule 1, Code of Civil Pro¬ 
cedure, is quite clear on the point. It is 
contended that by a Aarar entered into 
between three trustees, the plaintiff was 
entitled to the sole executive management 
at the time of the plaint and that the 
karat expressly authorised the executive 
trustee for the time being to institute suits 
on behalf of the temple. The effect of 
such a karur has been fully explained in 
the judg nanb of this Court in R imnyiathan v. 
Murayappa (1), The karat does not deprive 
the other trustees of their office of trustee 
though the ordinary management is confided 
to one only. This being so the provision 
authorising one of several trnstees alone to 
represent the temple in suits cannot be given 
effect to. The other trustees are certainly 
interested in the property sought to bo re¬ 
deemed and are necessary parties. The 
plaintiffs now ask that they may be made 
parties. We accede to this request. The 
decrees of the lower Courts are set aside, and 
the suit remanded to the Court of first 
instance for trial de novo after making the 
other Uralers defendants in the suit. The 
plaintiff must make the necessary amendment 
of the plaint within two weeks after the order 
reaches the Court. The plaintiff must pay 
all costs of defendants Nos. 2 and 4 up to 
date. 

Suit remanded* 


ents:—The objection was not taken in 
the lower Court and so should not be 
allowed to prevail. If necessary, we are pre¬ 
pared to make them parties now and the suit 
may be remanded with the necessary direc¬ 
tions to the lower Court. 

JUDGMENT,—The plaintiff, one of 
three Uralers of a temple, instituted the 
suit for redeeming a Kanom without making 
the other two Ularers parties. The defen- 
ant raised the objection of non-joinder of 
the other trustees, besides contesting the 
suit on the merits. The pleas relating to 
the merits of the case have been decided 
in favour of the plaintiff, but we are of 

(i; 27 M. 193. 


(s. c. 6 S. L. R. 136.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Soit No. 108 op 1910. 

July 17, 1911, 

Present: —Mr. Fawcett, A., J, 0. 

Raji MANSOOR— Pl.untifp 


reruns 

MIN SaHEBDIN and arothbr 

pFFRfJ Da NTS I 

Limitation Act (XV of \H77), Sch. 11, ArL 168— 
plication to set aside auHird—Limitation runs from 
date of s'ubmi.s'sioM of niDunl and no< from date of notice 
—Procedure Code (Act ro/1908j, ScA. II, paraAH 
— Interpretation of statutes—Plain meaning—Assump- 
as to fixity of law — Hardship. 

Tho poriotl of limitation umlor Artiolo 168 of the 
Limitation Act, 190S, for making an n^pUoaliou to 
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set aside an arbitration award is 10 days computated 
from the time when the award is submitted to the 
Court, and not from the time when the notice of the 
submission of the award is served on a party. 

^lli V. Gianchand, a897( Sind S. 0. R. 1, overruled. 

Gulam Khan v. Mahomed Bassan, 29 O 167 fol 
lowed. * ’ 

The language of a codifying enactment must 
receive its natural meaning, without any assumption 
as to its having probably been the intention to leave 
unaltered the law as it existed before. 

Norendra Nath Sircar v. Kamal Basini Dasi 23 C 
S63; 23 I, A. 18, followed. ’ 

^ The argument of hardship resulting from a plain 

interpretation of a Statute is always a dangerous one 

to listen to. If, in all cases of ordinarv occurrence, 

the law, in its natural construction, “is not incon! 

sistent or unreasonable or unjust, that construction 

18 not to be departed from merely because it may 

operate with hardship or injustice in some particular 
case. 

Ram Narain Roy v. Baij Nath Malta, 29 0. 36 
Shaporji v. TaUidas Sunderdas, 2 B. H 0 R* 
270 at p, 275, referred to. 

Mr. Tarachand, for the Plaintiff. 

Mr. Kalumal, for the Defendant. 

JUDGMENT.—The matters in difference 
in this Bait were referred to the sole arbitra¬ 
tion of Haji Baharudin Eaji Dilawarkhan, 
under clause 3 of Schedule II of the Civil 
Procedure Code, by an order of this Court 
on the 26th September 1910. 

Tbe arbitrator submitted his award to the 
Court on the 4th October 1910, and notice 
thereof was issued to the parties on the 10th 
idem in accordance with clause 10 of the 
same Schedule 11. Plaintiff’s Pleader 
admits receipt of this notice on the next day. 

On the 18th October 1910, the plaintiff 
ffled objections to the award on the ground of 
alleged misconduct of the arbitrator, and on 
the 26th October 1910 he put in some ad¬ 
ditional objections on the same ground. The 
question, therefore, arises whether this ap- 
plication to set aside the award under clause 
15 of Schedule II of the- Civil Procedure 
Code is not time-barred under article 158 
of the Indian Limitation Act, 1908. which 
prescribes a period of ten days from the time 
‘ when the award is submitted to the Court.” 

The plaintiff’s Pleader contends, thatin spite 
of the clear words of column 3 of Article 
158, limitation begins to run only from the 
time of giving of notice (i. e., the lOth 
October 1910), and in support of this cites 
the decision to that effect of Whitworth, J. 
in Bull V. Qianchand (1), ’ 

That decision proceeds mainly on the 

CO (1897) Sind S. 0. R. 1. 


ground that in the Limitation Act of 1871, 
the corresponding article (155), in prescrib¬ 
ing the time when the period of limitation 
should begin to run, added tbe words “and 
notice of the submission has been given ” 
etc., and though those words were omitted 
in Article 158 of the Limitation Act of 1877, 
(as also in the present Act of 1908), this was 
explained by the new provision in the Civil 
Procedure Code of 1877, requiring the Court 
to give notice of the filing of the award, so 

that ‘the change made in 1877, apppars to 

have been merely a transfer of the provision 

as to notice from the Limitation Act to the 
Procedure Code.” 

With due deference. I think that such a 
construction of the plain words in column 
3 of Article 158, is entirely inadmissible 
and erroneous. It virtually adds words to 
the Article, which not only are not there, but 
(as already pointed out) have been deliberately 

omitted since 1877. And, had this omission 
been merely due to oversight, it would pre- - 

1 ona corrected in the Act of 

1903, since attention has been called 

to the point by reported cases like those at 

Ram Narain Roy v. Baij Nath Malta (2) and 

v. Mahomed Hasmn (3), 8m 
NobtnKally Dabee v. Ambtcu Ohurn Baner- 
}ee (4). Thus, lu Article 169, regarding an 

application for the re-hearing of an appeal 
heard ex parte, the Limitation Act of 1908 
adds words allowing limitation to run not 
only from the date of the decree in appeal ” 
as oefore, but also where notice of the ap¬ 
peal was not duly served, when the applicant 

has knowledge of the decree” (cf. also Article 
lo4j. 

Again, such a construction is opposed to 
the ruling of the Privy Council that “the 
language of a codifying enactment must re- 
oeive Its natural meaning, without any as- 
sumption as to its having probably been the 
intention to leave unaltered the law as it 
existed before,” Norendro Nath Sircar v 
Kamal Banni Dasi (5). It may be added 
that the Privy Council have also (although 
this exact point was not then before them) 
held that under Article 158. “the period of 
limitation for an application under the Code 
to set aside an award is a period of 10 days 

(2) 29 0. 36. 

(3) 29 C. 167. 

W 6 C. W. N. 813. 

(5) 23 C. 563j 23 I. A. 18. 
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only from the time when the award is sab- 
raitted to the Coart exclusive of the time 
requisite for obtaining: a copy of the award 
(Limitation Act section 12),” Qhulam Khan 
V. Mahomed Hassan (l). 

In this case no question arises as to the 
exclusion of the time required for obtaining: 
a copy of the award, as the plaintiff did not 
apply for such copy until the 18th October 
1910, i.e.y after the period of limitation 
prescribed by Article 153 had expired. It 
is further argued that a strict construction 
of Article 153 may lead to hardship and vir¬ 
tually deprive a litigant of the right which 
the law gives him of applying to set aside 
the award, e. if he only receives notice 
after the period of 10 days from i:s subrais* 
sioD has expired. It may be that in such a 
case the maxim lex non cogii ad impossihilia" 
might be applied, so as to avoid a strict con¬ 
struction of the Article; but it is sufHoient to 
say that in the present case no such consider¬ 
ation arises, as, had the plaintiff acted with 
due diligence, be had sufficient time to en¬ 
able him to apply to set aside the award 
within the prescribed period of limitation. 
And, as stated in Maxwell on the Interpre¬ 
tation of Statutes, 3rd Edition, pages 286, 
287, *‘the argument of hardship is always a 
dangerous one to listen to,” and “if, in all 
cases of ordinary occurrence, the law, in its 
natural construction, is not inconsistent, or 
unreasonable, or unjust, that construction is 
not to be deparled from merely because it 
may operate with hardship, or injustice in 
some particular case.” This rule applies 
with all the more cogency in this instance, 
seeing that the Legislature has deliberately 
omitted words formerly in the Article, which 
would obviate the possibility of such hard¬ 
ship. The Legislature has probably consi¬ 
dered a speedy and final termination of the 
dispute of sufficient importance to outweigh 
Ibis consideration of hardship, for the rea¬ 
sons given in Edal^i Shaporyi v. Tnhidas 
Sunderdas (6) and Ramnarain Roy v. Baij- 
noth Malla (2). 

it may be added that, if necessary, the 
possibility of any such hardship can probab¬ 
ly bo obviated by a rule under sections 125 
126 and 123 (2) (t). of the Civil Procedure 
Code delegating to the Registrar the power 
of issuing notices under clause 10 of Schedule 

authority and 

(6) 2 Bom. II. 0. R. 270 at p. 276. 


directing him ordinarily to issue such notices 
on the same day that the award is submitted 
to the Court. 

I accordingly hold on the first issue that 
the objections raised by the plaintiff to the 
award are time-birred, and his application to 
set it aside is refused. In accordance with 
the award, I pronounce judgment in favour 
of plaintiff for the recovery of Rs. 150 from 
the defendant (I omit the qualifying words 
in the awaid “within one month from the 
date hereof” under clause 12 (6) of Schedule 
II, as that date has already expired), subject 
to the payment therefrom to Government of 
the sum of Rs. 100 due as Court-fees under 
Order XXXIII, rule 10, and dismiss the 
suit as regards the plaintiff's olaim to parti¬ 
tion. Each party to bear his own costs. 

Copy of the decree to be forwarded to 
the Collector under Order XXXlll, rule 14. 

Obiections dimllowel as time-barrad. 


[s. c. (19U) 2 M. W. N. 538.] 

MADRAS HIGH COURT. 

Second Civil Appeal No. 775 of 1910. 

November 15, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

PERTNCHERI KOVUMMAL PAOK- 
RIOHl —Defendant—Appellant 

versus 

PERINOHERI KOV'UMMAL KEEN- 
HACHA —Plaintiff —Respondent. 

Law—^Marnnuikkatayam Law—Jfar- 
riage gift^—Effect o/ death or divorce of the loi/e. 

Among tho M-numukkatnynm Moplahs of Mala¬ 
bar, gifts aro often made to tho husband of a girl 
given in marriage, as a contribution for the main- 
tennneo of horsclf and her children and on her death 
or divorce sneh gift becomes void. 

Uiuler t1»o Mnhammadau Law, tho members of 
tlie natural family aro under no obligation to 
maintain u girl after marriage oven if she is divorc¬ 
ed. Ami ilio above rule cjf Marumakkatayam 
Law as to such gifts would not apply when the parties 
aro governeil by tl\o Muhammadan Law. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 32 of 190 presented against that 
of the Court of the District Munsif of Bada» 
gara in Original Suit No Sll of 1903. 

Mr. V, Ryrn Ntimhiai\ for the Appellant. 

JUDGMENr.—The plaintiff olaims to 
recover one-half of the property which was 


INDIAN OASES. 


237 


Vol. XIII] 


MATHBiDAS V. SECRETARY OP STATE. 

u''® hnsbaod ander 

, . ^ *’’® plaintiff’s mother and the 

the plain- 

tiffs title IS based is that prior to the 
death of the defendant’s husband, he diYoroed 
her and that according to the law by 
which the parties are governed, the gift 
became void in consequence of the divorce, 
ihe contention apparently is that the pro- 

to the donors, and as 
hey held it as the heirs of the plaintiff’s 
father, the plaintiff and the defendant, who 
18 her sister, are entitled to it in equal 
shares. The document says that the pro- 
perty 18 given to the donee as stridhanim, 
though the word means woman’s property 
and the gift was to a man. It would 
appear that amongst the Marumakhatayam 
Moplas of Malabar, gifts are often made 
to the husband of a girl gi^rea in marriage, 
apparently as a contribution towards the 
maintenancs of the girl and her future 

Second Appeal 
became 

void on the death or divorce of the girl 
Now according to Marumakatayam Law, 
the tarwad is bound to maintain the woman 
of the tarwad even after the marriage, 
and, if property is given to a husband for 
the support of his wife, it stands to reason 
that, when he divorces her he should give 
back the property of the donor. The 

8^°'’erDed by the 
Muhammadan Law, not by the Marumakhafa- 

yam Law A girl when married passes 
° husband’s family under the 
Muhammadan Law. Tliere is no obligation 
on the members of her natural family to 
maintain her after her mariiage, even if 
she IS divorced. There is no reason, there- 
tore, for presuming that a rule of con¬ 
struction applicable to a itridhanavi gift to 
a husband where the parties are governed 
by. the Marumakkafcayam Law is applicable 
to such an instrument where the parties 
are governed by the Muhammadan Law. The 
plaintiff did not allege any usage amongst 
Moplas governed by the Muhammadan Law 
according to which the gift would become 
void on the defendant’s divorce. There is 
nothing in Exhibit 1 itself restricting the in¬ 
terest of the decree in any manner. If the 
g^t was really intended for the benefit 
of the defendant herself and not her 
husband, the plaintiff would still have no title. 


No doubt, it appears that a stndhanum 
gift in favour of the plaintiff’s husband was 
held to convey only a limited estate to him. 
But the document is not before ua and we 
do not know what its terms were. The 
result is that we must hold that the plaintiff 
has not succeeded in proving her title. We 
reverse the decree of the Courts below 
and dismiss the suit. The parties will bear 
each her own costs throughout. 

Decree reversed. 


(s. c. 5 S. L. R. 140). 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Suit No. 297 op 1908. 

Angust 7, 1911. 

Present:—Uv. Fawcett. A. J O 

MATHRADAS RAMCHAND-Pi^AiNTiFF 

versus 

The SECRETARY op STATE for INDIA 

IN COUNCIL —Defendant 

Raxlways Act (IX of 1890;, «. 109~-Eailway Ad- 
ministration-Pomr to reserve separate accommodauL 
for particular classes of passengers-Power to remove 
^ssenger trespassing into a resei^ed compartmTntl 

Interpretation of statutes-Ea>press poxoers granted to 

a^ompang^Es^tlusion of other powers hij implication 
Master and servant—Servant acting outsido tho 
scope of his authority—Liahility of master—Secreiary 
of State for India-Liability jor illegal removal by 
hallway servant—Assault-Removal by threat nt 
force-Forcible removal. 

A Railway Administration has power to reserra 
separate compartments for European and auv 
person who is not a European is not entitled to 
travel m such reserved compartment There i'.* 
nothing inherently illegal in the provision of seoarate 
accommodation for Europeans and Indians. sLtion 
109 of the Railways Act implies a general power 

reservation of a compartment for passengira of a 
particular class, community or race s oi a 

if the person 

threatened persists in a particular course of conduct 
does not amount to an assault. 

v. Emperor, 30 0 . 97 at p. 200, relied 

The removal of a persoa by a threat to use force 
13 a forcible removal.’ 

Tlie Bailway autliorities liave no power to remove 
a passenger from a compartment whioli is reserved 
for the use of another passenger or class of passen- 

wh^hTLV''^*'“‘® confers powers upon a Company, 
which the Company as owner of property could have 
exercised without, statutory power, the powers ex 
pressly given should be treated ks deLiuT and 

conferred and as implying a 
prohibition of the more extensive rights which the 

pro7eH;.“‘°''‘ ownership of 
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Prafah Daji v. Bumhay^ Baroda and Central Indui 
Railway, 1 B. 52 at p. 56, referred to. 

Great }{orthern Fiailwaij Company v. Hornson, 
(1854) 23 h. J. Exch. 308 at p. 310; 10 Ex. 376; 2 C. 

L. R. 1138; 2 W. R 020; London Association of Ship¬ 
owners V. London and Indian Docks, (1893) 3 Ch. 242; 

2 R. 23; 07 h. T. 238; 7 Asp. M. C. I 95, relied upon. 

Where the servants of a Government Railway 
Administration have no power to remove a passenger 
and in renaoving liini have acted outside the scope 
of their authority, tlie passenger has no cause of 
action against the Secretary of State for India who 
is not liable for such acts of his servants. 

Pulton V. The London and South n'estern lUiilway 
Co (1866-67) 2 Q. B. 534; 8 B. and S. 616; 36 L. J. 
Q. B. 294; 17 E. T. 11; 16 W. R. 309, followed. 

For the previous stages of this litigation 

see 2 Ind Oas. 2/3; 3 S. L. R. 59 and 11 
Ind. Oas. 58; 5 S. L. R. 82. The suit was 
at first dismissed by Pratt, A. J. 0. as not 
maintainable against the Secretary of State. 
On appeal the order of dismissal was set 
aside and the cases remanded for trial on the 
merits. 

Mr. laarsing Razarasing^ for the Plaintiff. 

R. B. Tech ,0hand Oodhavdas^ for the 

Defendant. 

JUDGMENT.—The plaintiff who is a 
Pleader at Hyderabad sues the Secretary 
of State for India in Council for damages for 
his forcible removal by a Sergeant of Police, 
acting under the instructions of the Station* 
Master at the Karachi Cantonment Station, 
from a compartment, reserved for Europeans 
only, on the train by which he was travelling 
as a second-class passenger to Hyderabad on 
the 25th May 19C8. The plaintiff alleges 
that such reservation was wrongful, and 
that ^^by inflicting upon the plaintiff the 
indignity of forcible removal by reason of bis 
nationality from one compartment to an¬ 
other, the North-Western Railway Adminis- 
ttation have acted t^iVesand illegally and 
have caused annoyance and pain of mind to 
the plaintiff, for which he claims Rs, 1,000 
damages.’* (Plaint, paragraph 7), 

The defendant in his written statement 
denies the alleged forcible removal, alleging 
that the plaintiff moved voluntarily on being 
requested to do so and arrangements made 
for his luggage to be removed by a licensed 
cooly. It is also denied that the action of the 
Railway Administration in providing separate 
accommodation for Europeans and Indians 
was illegal, or that the plaintiff was caused 
the annoyance or pain of mind alleged. 
The defendant further pleads that if there 
WBB any wrongful removal by the Railway 


Police under the orders of the Assistant 
Station-Master, the defendant is not respon¬ 
sible for such acts of their servants. 

Certain allegations are made in the plaint 
as to the inferiority in fittings and comfort 
of the compartment reserved for Indians to 
the one reserved for Europeans; but 
at the time of framing the issues, plain¬ 
tiff’s Pleader dropped any claim he might 
have for damages for the discomfort of 
travelling in an inferior carriage and stated 
that he confined his cause of acti )n to the 
alleged assault by the Police Sergeant acting 
under the iiistruotions of the Station-Master, 
The following issues were accordingly settled. 

1. Is the assault proved? 

2. Was the board reserving the compart¬ 
ment aflBxed at the City Station or at the 

Cantonment Station ? 

3. Was the plaintiff not entitled to travel 
in the carriage which he entered at the City 
Station i. e., had the Administration power 
to reserve the carriage for Europeans? 

4 . Was the assault justifiable P 

5. Is the defendant liable for an assault 
committed by the Station-Master or the 
Sergeant of Police or both ? 

6. To what damages, if any, is the plain¬ 
tiff entitled? 

As to the first issue, I do nob think any 
actual assault by the Police Sergeant is prov¬ 
ed. Plaintiff's own account is that the 
Police Officer in question “asked mo to 
vacate saying he was authorized to evict me 
by force. I asked him if he was pre¬ 
pared to use force. He said yes.’ He 
then took up a small bag of mine, and I had 
no other go but to follow him to the compart¬ 
ment, which he said was reserved for Indians. 
He was close to me when he said he 
was prepared to use force. He had also 
a small cane in his hand” ^Exhibit No, 6, 
L 61-70). Assuming this to be what actual¬ 
ly occurred, it does not amount to an assault 
as defined either iu section 351 of the Indian 
Penal Code or iu the ordinary English Corn- 
raon-law. There was no actual attempt or 
preparation to use immediate force on the 
person of the plaintiff, nor any gesture show¬ 
ing an intention to use such immediate foroei 
there was merely a verbal threat to nae 
force, if the plaintiff persisted in a partioulw 
course of conduct. And this is clearly laid 
down not to amount to an “assault” [Under- 
hill’s Law of Torts, 7th Edition, article 
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at pages 291-2; explanation to section 351 
Indian Penal Oode; Birbal Khatifa v. Em- 
peror (1)J. 

But, I think, it is really immaterial whe¬ 
ther the act of the Police Sergeant amounts 

^ ^ A __.1a I « 


to an assault or not. The word “assault 
18 not used in the plaint, where the cause of 
action is spoken of as a “forcible removal;” 
and I take it that at the time of framing 
issues, the former word was intended merely 
as a synonym, without any idea of plaintiff’s 
being tied down to prove an assault, in the 
^■rict legal sense in which that word is used. 
Un the pleadings, there is no doubt that 
plaintiff bases his claim to damages on the 
alleged tort committed by bis being wrong- 
fully compelled to move from the one com¬ 
partment to the other, and defendant has 
joined issue on ^ that basis. I accordingly 
think the words com pnlsory removal” should 
be substituted for assault” in issues Nos. 1 

and 4, and proceed to decide them as if such 
substitution had been made. 

Was the plaintiff, then, compelled by 
threat offeree to move, from tbe compartment 

reserved for Buropens into that reserved for 

JndiMsP This I find in the affirmative. 
The Police Sergeant, Mr. Lincoln, no doubt, 

denies having told the plaintiff that 
he was authorized and prepared to use 
force (Exhibit L. 1. 77). But it is diffi- 
cult to believe that the plaintiff, who 
had persisted in declining to vacate the 
compartment, although requested to do so 
by the Station Masters at both the City and 
the Cantonment Stations and who, as tbe 
former says, was evidently “bent on travell- 

Baropean compartment” (Exhibit 
f>. 1. 75), at once dimed down on the mere 
app^rance of the Police Sergeant and raised 
no objection when the latter requested him to 
move. The fact that the Police Sergeant 
had armed himself with a written order 
from the Station-Master to remove the 
plaintiff also renders it probable that be 
would express his readiness to use force, if 
necessary, and goes to contradict his asser¬ 
tion that, if the plaintiff had persisted in 
refusing, he would not have removed him, 
bnt merely taken bis name and address’ 
(Exhibit L. 1. 58). The plaintiff is also 
corroborated by the two witnesses, Messrs. 
Naigamwalla and Snkhramdas (Exhibits 

(1) 30 C. 97 at p. 100. 


N^oa.6 and 9), as to the Sergeant telling him 
that if he did not move, he would use force. 
In all the circumstances, I cannot accept Mr! 
liincoln’s account of what happened, which 
is, I think, tainted by a desire to exculpate 
himself and tbe Railway Oo., and I hold it 
proved that he did threaten to use force 
should tbe plaintiff persist in declining to 
move from the compartment. 

A good deal of evidence bas been given on 
the point whether the Police Sergeant himself 
moved the plaintiff’s hand-bag from the 

one compartment to the other (as the plain- 

tiff alleges) or whether this was done by a 
station cooly (as the defendant asserts), 
ihe evidence on the point is directly con- 
tiictory and it is somewhat difficult to decide 
which side is telling the truth. But it seems 
to me quite immaterial who removed the bag 
Even if the Police Sergeant did it, this would 
not constitute an assault” on the plaintiff 
and the point is only relevant as a possible 
indication whether plaintiff’s removal was 
voluntary or compulsory. On the whole 
I do not think it is proved that the Police’ 
Sergeant did in fact take the bag himself. The 
probab ities are against it and it is noticeable 
that plaintiff s witnesses Naigamwalla and 
Sukhramdas only say tUy think the Sergean 

S S 1 f 24) (Exhibits 

W 08 . », 1 , 42;, while hi8 witness, Mr. C. P 

Mehta says he saw his luggage taken out by 

Zr/h rm 0“‘te other 

hand, there is little doubt that the plaintiff 

was anxious to get his luggage personally re¬ 
moved by some responsible officer, probablv 
because he thought this would be a visible 
fwcible removal. Thus, the Station- 
Master at the Cantonment Station savs fha 
plaintiff told him he would not move il 
the other compartment, unless he (the 

him that he had refused to come out until the 
Police Sergeant had moved his bag Bnt it 
does not follow that the Police Sergeant 
accepted this inyitatmn of the plaintfff to 
tread on the fail of his coat,” 

Issue No. 2.—This is not really necessary 
for the decision of the case, as, if the re¬ 
servation of the compartment for Europeans 
was illegal, the affixing of a board notifyine 
such reservation would not make it any the 
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less illegal: and, similarly, if plaintiff was 
informed by an authorized officer of the 
Railway Co., that the compartment was 
reserved for Europeans, the fact of aboard 
nob being affixed would not alter the case, if 
his occupation of the compartment was 
wrongful. The point seems only relevant in 
so far as it may affect the question of dama¬ 
ges. But as evidence has been given on the 
subject, 1 record my finding that a board 
reserving the compartment for European 
gentlemen was in fact affixed to it before the 
plaintiff entered it at the City Station. The 
orders issued by the Traffic Superintendent of 
the Railway at Lahore regarding^ the reser¬ 
vation of these compartments (Exhibit C.) 
mention the ‘‘necessary carriage boards” and 
require the District Traffic Superintendent, 
Karachi, to “see the boards are returned on 
corresponding trains,” i. e., in this case the 
*‘7*up” between Karachi aod Lahore, by 
which the plaintiff travelled. The District 
Traffic Superintendent, Karachi, in turn 
directed the Station-Masters, Karachi City, 
to see to this (Exhibit D.). Accordingly 
there is a presumption that the boards were 
affixed to the respective European and Indian 
compartments when the train was made up 
at the City Station; and the evidence does 
not rebut this presumption. The guard, 
William Lawrence, and the Assistant Station 
Master, Robert Samuel, who asked the plain¬ 
tiff to move into the other compartment at 
the City Station, swear that there was a pro¬ 
per board on each of the two coropartmeuts. 
On the other hand, the evidence of the two 
witnesses for the plaintiff who were at the 
City Station with him is very indecisive. 
Visbindas says T think no board was put on 
the compartment at the City Station” (Ex¬ 
hibits Nos. 8, 1, 68). Sukhramdas says there 
was a board on the Indian compartment, and 
he doeh not remember if there was a board on 
the European compartment (Exhibits Nos. 91, 
103, 113); in view of this, his subsequent 
statement that at first there was no board 
and he thinks the Assistant Station-Master 
told his cler k to get one pub on {ib 1. 1.120— 
125) obviously cannot be relied on. Admitted¬ 
ly, there was a board on the compartment, 
when the train was at the Karachi Canton¬ 
ment Station, and 1 entirely disbelieve the 
plaintiff’s statement that, as soon as the train 
stopped at that Station, somebody came and 


put on the board there (Exhibits Nos. 7,1.36). 
There is no other evidence in support of this 
assertion, and plaintiff admits that he drew 
no one’s attention to ir, although according bo 
his account the two witnesses Vishiudas and 
Sukhramdas were with him then in the com¬ 
partment (t6, 1. 1 40, 111) 

Issues Nos. 3 and 4 can be dealt with toge¬ 
ther. In defendant’s written statement, para¬ 
graph 6. there is a clear denial that the action 
of the Railway Admiaisiration in providing 
separate accommodation for Europeans and 
Indians was illegal; but there is no express 
pleading that the forcible or compulsory 
removal of the plaintiff was legal, and in fact 
Mr. Tekchand’s main contention for the 
Secretary of State is that, it was illegal and 
that the defendant is, therefore, not liable in 
respect of it under the ordinary law of mMter 
and servant. Of course, if this is so, it is 
unnecessary to decide the 3i'd issue, as the 
cause of action is the ‘'forcible removal” and 
nob the “provision of separate accommoda¬ 


tion. 

I think, then, it will be best to determine 
first whether plaintiff’s compulsory removal 
was in fact illegal, even if he was in wrongful 
occupation of the European compartment. .In 
support of this, Mr. Tekchaud points out 
that the Indian Railways Act, 1890, confers 
express powers of removal in certain oases, e. 

sections 110 (2), 117 (1), 118 (2). 119, 120 

and 122 (2), but gives no such power of removal 
inbhecasesdealbwithinseotion 109 (1), which 
includes that of a passenger, who has ‘ entered 
a compartment which is reserved by a Railway 
Administration for the use of another passeng* 
er,” refusing to leave it when required to do 
80 by any Railway servant. This certainly 
does give rise toalegitimateinferenoethat the 
Legislature intended to restrict the inter¬ 
ference of a railway servant in such a case 
to prosecution of the offender under that 
section and to debar him from removing 
him should he * persist in his refusal to 
leave. But this is not necessarily con¬ 
clusive, because, where a statute confers 
powers upon a Company, which the Company 
as owner of property could have exercised 
without slatutory power, the powers sx* 
pressly given may either be treated ( 1 ) ** 
supeirtuous, or (2) as purposely insetted 
in order to define, that is limit, the right 
oouferred, and as imolvincr a nrohibiuon of 
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the exercise of the more extensive rights 
which the Company might have by virtue 
of its ownership of property; see Maxwell’s 
interpretation of Statutes, 3rd Edition, page 
4.39. For instance, in this case, if the plain- 
tiff was a mere trespasser in the European 
compartment and had no right to be in it, 

was the Railway administration debarred 
from removing him in exercise “of the right 
which the law accords to every proprietor to 

remove a trespasser, using only such force 
as may be necessary for the purpose?” I 
take the words in inverted commas from 
the ludgment of Sargent,.!., in the case of 
Pratab Daji v. Pombai/ BaroJa and Central 
India Railway (2), where this very point 
(though in a different form) arose but was not 
decided. It was there said, however, that 
the argument against the Company being 
able to treat the plaintiff in that ease as a 

trespasser derives some support from the 
remarks of Coleridge, J., at the conclusion 
of the judgment in Great Northern Railway 
Company y Harrison (3); and in LondZ 
Association of Shipowners v. London and Indian 
DocV* (4), It was held that the latter of 

Construction 

mentioned above (r.e., the restrictive one) 
IS the true mode of regarding statutory 
powers conferred on bodies created for 
public purpose, and authorized to acquire 
land for snch purposes. A Railway Company 
IS simh a body and the fact of the rights of 
the Company which made this railway having 
been acquired by the Secratary of Slate in 

Council under the Indian Guaranteed Rail- 

ways Act 1873, (see Gazetteer of the 
Province of Sind, Volume A, page .345), of 

difference. I think, then, 
hat Mr. Tekchand’s argument as to removal 
being illegal in a case falling under section 
1C9 18 sound. In this view of the law, I 

must decide the 4ih issue (as amended by 
me) in the negative^ 

Otherwise I should have been strongly 

inclined to hold that plaiutirs compulsory 

removal, assuming him to have been a 
trespasser in this European compartment 
was justifiable and legal. The ordinary rule 
under English Law is that “a trespasser, or 

(2) 1 B. 62 at p. 56. 

2 a tw. R P' 

m!c. ® ^ 6^ I" T- 238; 7 Asp. 


a licensee whose license has been revoked, 
may be removed from the premises of a Rail¬ 
way Company, and if he resists, reasonable 
force may be used to expel him” (see Earl 
of Halsbury’s Laws of England, Volume IV, 
article 106 at page 63, citing T7ood v! 
LMitter (5) and Butler v. Manchester, 
Sheffield and Lincolnshire Railway Co. (6), 
As alceady pointed out, the Bombay High 
Court in Pratab Daji's case ( 2 ) applied the 
same rule to the case of the forcible removal 
of a passenger travelling without a ticket. 
The objections to a forcible entry by a rightful 
owner, which arise under the Statute of 5 , 
Richard IT (referied to in Pollock’s Law of 
Torts, 7th Edition, pages 376-8) do not apply 
to India [cf Bandu v. Naba (7), and Mayne’s 

PorsTl Edition, pages 

|.28 532 I, unless, at any rate, the force is used 

by a member of an unlawful assembly as deQned 
in section 141 of the Indian Penal Code. 

1 he case of Bayley v. Manchester, Sheffield 
and Lincolnshire Railway Co , ( 8 ), ; 0 n which 
plaintiff 8 Pleader strongly relies, also pre¬ 
supposes the power of removing a passenger 
from a train under a general authority to re- 
mo^ve trespassers (see per Willes, J., at page 

As regards the 3rd issue, I cannot see any¬ 
thing inherently illegal in the provision by a 
Railway Administration of separate ac 
oommodation for Europeans and Indians 
as was done in this case. Such a distinc 
tion may be invidious and undesirable, but 
that does not make it illegal. So long as 
sufficient accommodation is provided for 
both classes, and apart from any specific 
provision to the contrary in the Railways 
Act, 1890, a railway administration, as the 
owner of the rolling stock and Manager of the 
carrying business on the line necessarily has 
power to set apart particular compartments 
for the exclusive use of each class if it thinks 
fit to do so. Then, is there anything in the 

Railways Act to the contrary? Section 109 

seems clearly to imply a general power of re- 
servation of a compartmentforthe use of parti¬ 
cular passengers by a Railway Administra¬ 
tion. Mr. Isarsing for the plaintiff argued 

187^^ (1845) 13 M. N. W. 838; 14 L. J. Ex. 161; 9 Jur, 

„ (1888) 21 Q. B. D. 207 at p. 211- 67 L J O 

B. 564; 60 L. T. 89; 36 W. R. 726; 62 J P. 611 

(7) 15 B. 238 at p. 241 . • r-. on. 

(3) tl871-72) L. R. 7 0. P. 415. 
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that it only contemplates the case ot a reserva¬ 
tion for a passenger who has already entered 
into a contract with the Railivuy Administration 
to hate the compartment reserved jor his use. 
But I do not think there is any good ground 
for reading such a restriction into the sec¬ 
tion. Why should it not also cover the 
case of an Administration reserving a com¬ 
partment for the use of a particular class of 
passengers, who have not been actually 
booked, but who, it may be anticipated, will 
join the train during its journey, e.£7 , work¬ 
men, volunteers, school-children, pilgrims or 
passengers proceeding to a particular place? 
And a reservation for particular communities 
or races seems prima facie to be on exactly 
the same footing. 

Mr. Isarsing, however, distinguishes the 
last case as offending against section 42 
(2) of the Act, i.e , he says it amounts to 
an “undue preference’" or partiality in favour 
of European passengers. If, however, they 
are given exactly equal and similar ac¬ 
commodation, I do not see how this can be 
the case. And any how this is an objection 
which I am precluded from taking cogni¬ 
zance of by section 41 of the Act. So far 
as this particular suit is concerned, I must 
consider the legality of the act complained 
of under the ordinary ■ law, apart from 
any objection to such legality that may be 
taken under any provision of Chapter V of 
the Railways Act, which includes section 42: 
for, otherwise, the suit becomes one institut¬ 
ed for something done in violation or con¬ 
travention of such provision, within the 
meaning of section 4l. It is, therefore, not 
open to me to consider whether in this 
particular case the Indian compartment was 
inferior in comforts, etc., to the European 
compartment, and if so, whether there was 
“an undue preference” in favour of the 
European passengers within the meaning of 
section 42 (2), so as to make the 
reservation of the one compartment for 
Europeans illegal. Any cause of action 
which plaintiff might have had in respect of 
this objection was also dropped at the time of 
framing issues and he is not, therefore, 
entitled to rely on this plea in support of 
his contention that the reservation of the 
compartment was illegal. 

It may be added that there is nothing in 
section 47 of the Aofc whioh requires that 
the power of reservation should be exercised 
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by or in accordance with rules under that 
section, though, no doubt, the power of re¬ 
servation can be controlled and restricted 
by rules under that section. At present 
however, the general rules regarding the 
carriage of passengers contain nothing on 
the subject (see General Statutory Rules 
and Orders, Volume III, pages 1448-14§2;, 
Section 64, which requires reservation of 
compartments for females, also oleaily 
does not prohibit such reservation for other 

I, therefore, find on the ord issue that 
the* Railway Administration had power to 
reserve the compartment for Europeans 
and the plaintiff was not entitled to travel 

♦ 1 ^ 

As regards the 5th issue, Mr, Tebchand 
contends, on tho authority of RoMon^. The 
London and South Wester7% Eaihcay Co, W 
that, as the Railway Administration had 
no power to remove the plaintiff on the as¬ 
sumption that he was in wrongful occupation 
of a seat in the European compartment, 
there could be no authority implied from 
them to the Station-Master or Police Sergeant 
to remove him and defendant is, therefore, 
not liable for this act of theirs. That case 
is cited in all the leading text books on TorU, 
and the proposition in question appears I*® 
still good law. I can see nothing to differ¬ 
entiate the present case, in view of my finding 
on the 4Ui issue. There is certainly no evi¬ 
dence which otherwise tends to establish 
any such implied authority. The in¬ 

structions issued in regard to the 
servation in question (Exhibits 0 end 
D) contain no directions as to the 

course whioh should be taken iu the event of 
Indian gentlemen entering the European coin- 
partment or vtco versa and there is nothing to 
show that any action in such cases Iwyond 
prosecution under section 109 of the RailwayB 
Act was intended. In the oases cited by Mr, 
Isarsing, such as Bayley V. Mancheti^% 
ShfiVield and Lincohishire Bailtoay Co, 
(10), it was held that there was evidence 
from w hioh an implied authority to remo^ 
passengers travelling in wrong oompartmen 

might be found; and were it not for 
I take as to the effect of section 103 ot • 

Railways Act, I should unhesitating^ *0“®! 

(9) (1S09.G7) 2 Q. B. 534; 8 B. and S. hl6i 30 

Q. B. 294; 17 b. T. 11; 10 W. R. 309. ^ jg 

(10) (1872) L. K. 8 0. P. 148{ 42 L. JsO. P. 


T. fn onn 
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those cases in the present instance. For 
apart from that view, and the law as laid 

I think 

that the act of the Station-Master and Police 
Sergeant ,n removing the plaintifE was 
nquestionably done within the scope of their 
employment as servants of the defendant. 
Bat the fact that the Indian Legislature puts 
a prohibition on removal in such a case 
as the present differentiates it from the 

analogous English cases relating to the for- 
oible removal of passengers and puts it on a 
par with Poulton s case (4) regarding aRailway 
^o. s power to arrest. Even, however, if my 

ouTZ T ^09 - erro“e- 

tZ Z- the removal of 

lids to thf "'as justifiable 

It was argued by Mr. Isarsing that the 
preliminary issue decided in the Appellate 

iW tv,® jodgment of 27th April 1911, remand- 
ing the case for trial under Order XLI, rule 

. precluded this Court from any further 
^csideration of the 5th issue. It is toue 

Pratt October 1908, Mr. 

Pratt directs the case to be put down “for 

from hot? 

190^ and tB*?? February 

onlv no1 ® Appellate Court that the 

Tssna W A a°d decided on that 

fo7thf in a suit for damages 

for the Tort ,of his servant, having regard to 

the terms of 21 and 22 Viet c 106 

ZtT f of the 

under the ® ‘ability in this particular case 

nit ®“ mitouohed. The latter point 
clearly arises on the issue and pleadings 

and ! accordingly hold that there is no 

in Jnl° deciding it. In any case, it is 

inTOlved in the general issue No. 6. 

thatTh?^®! I am of opinion 

that the plaintiff IS not entitled to recover 

ttf *¥ defendant and dismiss 

iucluding those reserved 

Oourt‘^®?ecrt“e. 

I tltotlr lodgment complete, 

Lur„n 0“ the 6th 

issue on the assumption that my view of the 

plaintifE by the Station-Master and Police 


Sergeant was wrongful, and (b) the defen- 
dant is liable for their acts in so removing 
him. No special damage as the result of 
this wrongful acc is alleged or proved by the 
plaintiff. Nor do I think that the annoyance 
and pain of mind, on which the plaintiff 
bases his claim for damages, was such as to 
entitle him to substantial damages. Any 
indignity he suffered was mainly of his own 
seeking, and there is nothing in the evidence 
which points to the Railway servants and the 
Police Sergeant having acted towards him in 
a discourteous or impolite manner. Nor do I 
think that a Pleader like the plaintiff would 
really suffer much pain of mind in an 
encounter of this kind; and, so far as his 
reputation is concerned, it has probably been 
enhanced in the opinion of his friends by 
his conduct, which succeeded in getting the 
orders for the reservation of such European 
and Indian compartments withdrawn. There 
was no doubt, some unpleasantness caused to 
the plaintiff in his being publicly compelled 
to move from the one compartment to the 
other, but, having regard to all the oir- 
cumstanoes, I think damages to the extent 
or Ks. 50 would amply compensate himself 
for this. Had I, therefore, found in his favour 
on the 5th issue, I should have awarded him 
us. 50 and proportionate costs. I do not 
think It 18 a proper case for full costs as the 
plaintiff has undoubtedly exaggerated his 
claim and made allegations (e. g., as to the 
remo val of his hand bag by the Police Sergeant 
and the overcrowding of the Indian compart¬ 
ment; which are not substantiated by the evi- 
deuce. 

Suit dismissed. 


(s. c. 16 C. W. N. 44.) 

CALCUTTA HIGH COURT. 

Civil Rule No. 4784 of 1911. 
September 5, 1911. 

Present: Mr. Justice Woodroffe and 
Mr, Justice Teuuon, 

AHMED KHAN 
bHAZNAVI AND another—Defendants^ 

Petitioners 

ABDUS SOBHAN CHOUDHRY and 

others—P liAINTIPFS—OPPOSITE Paptv 

Cimi Cod. 
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aov,rn,ncnl to t.MorUe Snh.jud.jc to Inj Vending 

uo^'iatotion'mrecteJ by a Local 
particular Sub-Judgo om,)OwennRbim to try “ ^.c 

lar suit pending in the Court of a District ^ 

not a notification contemplated by section 9_ of tl 

Civil Procedure Code, 1908. , i j 

Rule against the order of the 
of Myraensingh, dated the August 15th, 1911. 

FACTS._A suit under seclion 9^ oi tne 

Civil Procedure Code was instituted 1 “^he 
District Judge 8 Court at Mymensmg. 1 he 
Local Government by a notification empower¬ 
ed Baba Behari Lai Chatterjee, Subordinate 
Judge of Mymensing to try that suit. The 
District Judge then transferred the suit to 
the said Sub.Judge. The defendants con¬ 
tended that the notification was illegal, that 
the Government had no power to authorise 
a Court to try a part-heard case not to em¬ 
power a Court to try a particular suit. 1 he 
Sub-Jndge overruled the objections. 

The defendants then obtained this Rule. 

Dr. Rash Behary Qhose (with him Babu 
Ahhil Bandhu Guha), for the Petitioners. 

Mr. B, Ohakravcrti (with him Babu Umesh 
Ohandra Qhosh&udNares Ohandra SenQupta), 

for the Opposite Party. 

JUDGMENT. 

WoODROPFE, J.—This Role must, I think, 
be made absolute, because the notification of 
the 12th July 1911 was not such a notifica¬ 
tion as was contemplated by section 92 of 
the Code of Civil Procedure. It was a notifi¬ 
cation directed to a particular Judge and 
purported to deal with a particular litiga¬ 
tion, and that litigation was, at the date 
of the notification, already pending in the 
Court of the District Judge. It follows 
that the Subordinate Judge of Mymensingh 
was not competent to try or dispose of the 
suit and the District Judge had no power 
to transfer the suit to a Court which was 
not then competent to dispose of it. In, 
however, tnaking this Rule absolute I desire 
to make it clear, in order to avoid any pos¬ 
sible objection in future, that the Distiiot 
Judge has, notwithstanding anything that 
has hitherto been done, power to try this 
suit. The result of our holding that the 
Subordinate Judge was not competent to try 
the suit is that the District Judge effected 
nothing by his order of transfer and, therefore, 
the suit remained wheie it was originally 
instituted. The District Judge, therefore, 
Lau juriediotioii to tty the - 


think, halving regard to the 

has been involved by reason of the infruobuoas 
prLeed^ngs in the Court of the Subordmate 
rX, thlt this case should be beard ^ soon 
as possible; that Is to say, as soon as the 

Judge can conveniently bear it. 

We may also say, having regard to the 

statements made to ns, that if there « 

pressure of work in the 

application may properly be made by hi 
for assistance in carrying on bis work as 

District and Sessions Judge. 

In the circumstances of the case, the 

is made absolute without costs. 

Let the record and this order be sent 

down at once. _ , i 

Rule vidde absolute* 


(s. c. T) S. L. U. 155.) 

SIND JUDICIAL COMMISSIONERS 

COURT. 

CiViL Reiterencs No. 27 ok 1911. 

August 16, 1911. 

Present: —Mr. Pratt, J. 0.» and 
Mr. Crouch, A. J. 0. 

DOULATRAM VALABDAS-Plaimtikf 

versus 

HALO KANYA and anothbb— 

Opposite Party. ,,00*71 

iVoriHcml Snuill Cause Courts 
16—Cu'il Procedure Code (Act V of 
XXXVIl^Jurisdiction of Karachi Small 
^Suit under 0. XXXVII not 
Exclu-iive jurisdiction of Smalt Cause Court No J 
diction conjerred on Sind Judicial Commis^onerj^ 
Court hy 0. XXXVII—Interpretation of Sfatuws 
Meaning clear—Intention of Legislature. ^ 

All suits oil negotirtblo iiistrumouts m vmiou ttie 
plaintiff desires to proceed summarily n^nab bettietti 
Courts Imviug appropriate local and pecuniary jn 

diction. , 

The Karachi Small Cause Court hua 
jurisdiction to try all suits ou negotiable lUStTUmoms 
>vhen the subject-matter of the suit does not oxow 

lU. 1,000. Kvenif such a suit ia brought 
tho provisions of Order XXXVII of the Civil “ 
coduro Code, tho Small Cause Court has , 02 Comsivo 
jurisdiction. Sootiou 16 of tho Proviuoial be ¬ 
cause Courts Act bars tho jurisdiction of tho 
Judicial Commissioner’s Court to ontorbain suo 

suit. _ . « , 

Ranisiny v. A’u*A?>n\h’, Sol. 1). Sind Sadar Court 

1, page 8!!, followed. ^ j .. 1 ., 

Dull V. Fisher, S It. L. 11. Ap. lOi KamccdooW 

\\ As<y}iUr llossain^ G G% 499} 7 "n i 

ilistiuj^uisULMU . . ♦ 1 

Order XXXVil refers only to tho 
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jurisdiction to try suits which they are not otherwise 
competent to try. 

When the meaning of an Act is clear and free 
from ambiguity, it is idle to speculate as to the 
intention of the Legislature. 

Reference made by Fawoetfc, A. J. C., under 
Order XLVI, Civil Procedure Code. 

ORDER OF REFERENCE. 

Fawcett, A. J, C.—Plaintiff sues upon 
a promissory.note for Rs. 65 passed by the 
defendants at Karachi on the 8th January 
1911, and claims Rs. 77 (including interest 
to date of suit) and his costs of the suit and 
interest from date of suit to payment. 

Such a suit is cognizable by the Small 

Cause Court at Karachi, which, under 

Government Notification No. 5237, dated 

27th July 1894, Bombay Local Rules and 

Orders, Volume I, page 493, has jurisdiction 

uptoRa. 1,000 (Act IK of 1887, section 15). 

I have, therefore, raised an issue whether 

the suit is cognizable by this Court in view 

of the terms of section 16 of the Provincial 

Small Cause Courts Act, 1887, which enacts 
that,— 

Save as expressly provided by this 
Act or by any other enactment for 
the time being in force, a suit 
cognizable by a Court of Small 
Causes shall not be tried by any 
other Court having jurisdiction 
within the local limits of the 
jurisdiction of the Court of Small 
Causes by which the suit is triable.” 

Mr.^ Ferro, who argued the point for the 
plaintiff with great clearness and conciseness, 
relies mainly on the words **nll suits upon 
bills of exchange, Aund?*s or promissory-notes 
may, in case the plaintiff desires to proceed 
hereunder, be instituted,” &c., which appear 
in rule 2 (1) of Order XXXVII of the Civil 
Procedure Code. The question, then, is 
whether the use of the word “all” amounts 
to an express provision that the Court of the 
Judicial Commissioner of Sind may take 
cognizance of such suits even though they 
may be cognizable by the Small Cause 
Court at Karachi. 

The following considerations seem to 
me conclusive against this view:-~* 

(rt) Section 15 of the Code provides that 
every suit shall be instituted in the Court 
of the^ lowest grade competent to try it.” 
There is no exception in favour of suits falling 
under Order XXXVII. (The Small Cause 
Court is, of course, of a lower grade than the 


Judicial Commissioner’s Court, both because 
it is subordinate to the latter (section 3 of the 
Code) and has a less extensive jurisdiction; 
Mohanlal v. Viru Punja (1). 

(&) Similarly, section 20 makes no excep¬ 
tion in favour of such suits. The words 
^^subject to the limitations aforesaid” refer to 
the pecuniary or other limitations prescrib¬ 
ed by any law” mentioned in section 16, 
and these limitations would include section 
15 of the Code and section 16 of Act IX 
of 1887. 

(c) Section 4 of the Code enacts, that 
in the absence of any specific provision to the 

contrary, nothing in this Code shall be 
deemed to limit or otherwise affect any 
special or local law now in force or any special 

jurisdiction . conferred 

by or under any other law for the time 
being in force.” The mere use of the word 
all in Order XXXVII, rule 2, cannot 
reasonably be construed as “a specific pro¬ 
vision to the contrary” according to the 
specific provisions of section 16 of Act 
IX of 1887. 

(d) The last consideration applies with 
still greater force, now that the provisions 
in the Code regarding summary procedure 
in certain suits such as the one in question are 
placed in the First Schedule as “rules” which 
can be altered under Part X of the Code. Sec¬ 
tion 128 (1) providesthatauy new rules “shall 

be not inconsistent with the provisions in the 

body of this Code;” and, though this does not 

affect Order XXXVII, which under section 

121 has effect as if enactedin the body of this 

Code,” yet the natural presumption is that 

the rules in Schedule I were not considered to 

contain anything inconsistent with the general 

provisions in the body of the Code. OrW 

XEXVir, it may be noted, merely contains 

rules falling under clause (/) of section 123 

(2), which impliedly brings such rules under 

the bar against inconsistency enacted in 
section 128 (1). 

(e)^ Order XXX?!!, rule 7, which enacts 
that save as provided by this Order, the pro- 
cedure in suits hereunder shall be the same as 
the procedure in suits instituted in the ordi¬ 
nary manner,”clearly points to the Order being 
intended merely to regulate the procedure in 
suits otherwise within the jurisdiction of the 
Court, and not to extend that jurisdiction or 

rather to remove any bar to its jurisdiction 
(1) 12 B. 160. 
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such as that contained in Act IX of 1887, 
section 16. 

(/) The Legislative history of Order 
XXXVIl is also opposed to any such intention 
as the last. It clearly shows, for instance, 
that the use of the word all’’ in Order 
XXXVIl, rule 2(1), is of a purely accidental 
nature, so to speak, and cannot have been 
intended to have the special signidoance 
now sought to be attached to it. The Order 
is derived, through Chapter XXXIX of the 
Codes of 1877 and 1882, from the Act V of 
1866, which in turn is based on the Koglish 
Summary Procedure on Bills of Exchange 
Act, 1855, (18 to 19 Viet. c. 67), section 1 
of the last named Act says from and after 
the 24th of October 1855 all actions upon 

Bills of Exchange or promissory-notes. 

may be by writ of summons,” &c. Section 2 
of Act V of 1866 adopts the same language 
with slight changes to adapt it to the cir¬ 
cumstances in India, viz.^ ‘from and after 
the first day of May 1866, all suits upon 
Bills of Exchange, hnndis or Promissory- 

Notes.may,” etc. And the words 

“aZZ suits upon Bills of Exchange, hnndis 
or Promissory-Notes” have accordingly re¬ 
appeared in the Codes of 1877, 1882 and 
1908, just as the words “aH actions” survive 
in the corresponding Order III, rule 6, of 
the Rules of the Supreme Court in England. 
In the circumstances, there does not appear 
to be any sufficient ground for attaching a 
hidden significance to the word “all.” The ex¬ 
pression is merely equivalent to “an action” 
or “a suit,” and does not affect the question 
of jurisdiction. 

ig) It is also to be noted that when Act 
V of 1866 was enacted, Act XI of 1865 was 
in force and had only been passed under 
a year previously. Section 12 of this Act 
contains a provision in even more sweeping 
terms than section 16 of Act IX of 1887 
viz., “Whenever a Court of Small Causes 
is constituted under this Act, no suit cogniz¬ 
able ^ by such Court shall be heard or de¬ 
termined in any other Court having jurisdic¬ 
tion within the local limits of the jurisdiction 
of such Court of Small Causes.” there¬ 
fore, the Legislature had intended to 
over-ride this provision as regards suits 
upon negotiable instruments, they would 
surely have done so in some clear and 
specific language, and not by the mere in¬ 


troduction of the word “all** in section 2 of 
Act V of 1866. 

In my opinion, therefore, rule 2 of 
Order XXXVIl cannot be construed as 
enacting an exception to section 15 of the 
Code and section 16 of Act IX of 1887, 
And, even if it can be so construed, it only 
does so impliedly and not expressly, as must 
be done in order to bar the operation of the 
latter enactment. 

Two extraneous arguments by which it 
was sought to support the suggested con¬ 
struction of the words “all suits” in Order 
XXXVIl, rule 2, may be briefly noticed. 
First, it was said that the Legislature in the 
Code of 1877, as in that of 1882, authorized 
this summary procedure in suits on negoti¬ 
able instruments ‘in the Court of the 
Judge of Karachi,** probably in view of the 
commercial activity and importance of 
Karachi, and that it can scarcely have intend¬ 
ed to exclude all suits in which the claim 
amounted to Rs. 1,000 or under. Against 
this, however, there is the fact that sec¬ 
tion 12 of Act XI of 1865 was on the 
Statute book prior to the conferment of this 
power on the Court of the Judge of Karachi, 
and from the Government Notification of 
23rd June 1866, Bombay Local Rules and 
Orders, Vol. I., page 489, fixing the terri¬ 
torial limits of its jurisdiction, it appears that 
a Court of Small Causes at Karachi with 
exclusive jurisdiction in suits of this kind 
up to Rs. 50Q at any rate (sections 3 and 12 
of Act XI of 1865) was also in existence 
prior to the conferment of such power. The 
rule enacted in section 15 of the Civil Pro¬ 
cedure Code has also been in force since the 
Code of 1859, see paragraph 1 of section 6 
of that Code. In these oiroumstancea, the 
general presumption against ousting an 
established jurisdiction (r/. Maxwell on the 
Interpretation of Statutes, 3rd Edition, page 
178) obviously has no application. It may 
also be pointed out that the Legislature 
left it open to the Local Government to 
confer similar powers on the Small Oauae 
Court at Karachi [section 538 (e) of the 
Codes of 1877 and 1882], should that be 
considered desirable: and, so far as I am 
aware, it is still possible to confer such 
powers on that Court by an amendment of 

rule 1 of Order XXXVIl under section 125 
of the Code. The words “have been already 
applied*’ in clause (d) of that rule wew 
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clearly necessary in order to limit the rule 

to the particular Courts in which the order 

had effect at the time of its enactment, 

and do not presumably affect the power of 

altering the rule I conferred by sections 122 
and 125. 

Then, reliance was placed on the es¬ 
tablished practice existing for many years 
of this Court exercising jurisdiction in such 
cases, and the maxim optimua interpres rerum, 
wsMs.” But, as pointed out by Lord Watson, 
cited in Hardcastle on Statutory Law, 3rd 
Edition, page 92, in Trustees of Olyde haviga’- 
tion 7. Laird (2), this maxim has little, if 
any, application to the construction of a 
recent Statute, which he says he feels 
bound to construe according to its own 
terms, when these are brought into con¬ 
troversy, and not according to the views 
which interested parties may have hitherto 
taken. In this case, tee Pleaders and 
parties who prefer having such suits tried 
xn this Court under the summary procedure, 
are really interested parties” of the kind 
referred fo by Lord Watson, and the 

practice has presumably been established, 
scause the point of jurisdiction was never 
raised before the Court. Even now the 
eendanbs Pleader supports Mr. Ferro’s 
arguments and does not seek to have the 
suit decided against the plaintiff on this 

as pointed out by Jenkins, C. J., 
in mantlal v. Vanmaludas (3) the principle 

o dfeefsts, while of undoubted value in 

the law of property, is not 
or the same importance in the department of 

procedure. 

^3 a matter of fact, however, the only 
reported decision of the Sadar Court on 
this point is in favour of the view taken 
^ove. In Ramsing v. Eirkhride (4), 
Birdwood, J., holds that the provisions 
of Chapter XXXIX of the Code of Civil 
Procedure (corresponding to Order XXXVII 
of the present Code) **8eem lo affect 
matters of procedure only. It was not 
apparently the intention of the Legisla¬ 
ture to extend the jurisdiction of any 
Courts or to place any limitation on the 
exercise of any existing jurisdiction. The 
special procedure seems to be provided only 
for cases which would ordinarily be institut- 

(2) (1882-83) 8 App. Cases 658 at p. 673. 

(3) 29 B. 621j 7 Bom. L. B. 644 (P. B.). 

(4) Sol D. Sind Sadar Court VoL I page 83. 


ed in any of the selected Courts, if there 
were no such procedure.” That was a case 
in which the bar to the District Judge’s 
jurisdiction arose under section 5 of 
Bombay Act XIl of 1866, read with sec¬ 
tions 15 and 17 of the then Code of Civil 
Procedure: but the reasoning applies equally 
(or rather a fortiori) to the bar so 
strongly enacted in section 16 of Act IX of 
1887. 

The case of Duif v. Fisher (5), from 
which Birdwood, J., dissented, is not 
necessarily a ruling to the contrary, because 
the High Court of Calcutta has, under sec¬ 
tion 12 of its Letters Patent, full original 
jurisdiction except in cases falling within 
the jurisdiction of the Small Cause Court 
at Calcutta, in which the debt or damage, 
or value of the property sued for, does not 
exceed one hundred rupees,” and there 
was no provision in Act XXV^I of 1864 
corresponding to section 12 of Act XI of 
1865. But, in any case, it is not a ruling 
to which much weight can be attached, in 
view of the facts that the suit was 
undefended and no reasons are given for 
the decision. The Judge also, in allowing 
the plaintiff his costs, seems clearly to have 
overlooked the provisions of section 9 of Act 

XXVI of 1S64. 

The case of Ko Shoay Boon v. Shoay 
Oan (6) may also be referred to as show, 
ing that the Small Cause Court at Rangoon, 
constituted under Act XI of 1865, was 
held to deprive the Recorder’s Court at 
Rangoon of jurisdiction in suits cog¬ 
nizable by the Small Cause Court under 
that Act, in spite of an unrepealed enact¬ 
ment that “save as in this Act provided, 
no Court other than the Recorder’s Court 
shall have or exercise any Civil jurisdic¬ 
tion whatever within the limits” of its 
jurisdiction. 

Another case which may be cited in 
support of the construction put by Bird- 
wood, J., and myself on Order XXXVIl 
and the words “all suits”, as in no way 
affecting or extending jurisdiction, is 

Re MilVs Estate (7). Order LV, rule 1, 
of the Supreme Court Rules provides 
that “the costs of or incident to all pro- 

(5) 8 B. L. R. App. 10. 

(6) 6 B. L. R. 196; 14 W. R. 331. 

(7) 34 Ch. D. 24; 65 L. T. 465; 35 W, E. 65; 51 J. P. 

151; 56 L. J. Ch, 60. 
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ceedings in the Supreme Court. 

shall be in the discretion of the Court or 
Judge/’ and in that case it was held that 
tlie rule was intetided only to regulate the 
way in which costs were to be dealt with 
in cases which the Court had^ either 
by statute or independently y jurUdiction 
to deal with costa, and that it gave 
the Court no juriadiotion to order poyment 
of costs in cases where, before the .ludioatnre 
Acts, it would have had no iurisdiction to do 
so. 

For the above reasons, I am of opinion 
that the jurisdiction of this (>onrt in this 
suit is barred by section 16 of Act IX 
of 1S87, as also by secti n 1.5 of the Code of 
Civil Procedure, but as there is room for pos¬ 
sible doubt in the matter, and in view of the 
long standing practice under which such suits 
have been dealt with by this Court and the 
desirability of an early authoritative decision 
on the point, I submit the record to the .Tudi* 
oial Commissioner’s Court in its High (yt)iirt 
capacity for decision of the point of jurisdio- 
tioD raised. 

In continuation of my reference of 17th 
instant, under Order XLVI, rule 6, Civil Pro¬ 
cedure Code, in Suit No. 140 of 1911, and with 
reference to paras. 4 (g) and 6 thereof, I beg 
to submit the following observations re¬ 
garding the establishment of the Karachi 
Small Cause Court, which (I said) appears to 
have been in existence at any rate 
in 1866. As a matter of facf, it is stated 
in Hughes’ “Gazetteer of the Province of 
Sindh” (1874) to have been “established 
in August 1861, for the adjudication of suits 
of the valueof Rs. 500 and under” (page 354). 
This was under Act XLII of 1860, section 1, 
but as the previous sanction of the Governor- 
General in Council had not been obtained, 
a special Act to validate prior proceedings in 
the Court had to be passed, t/z., Act IV of 
1864. The preamble of this shows that the 
actual date on which the order coiistituting 
the Court was passed was 5th July 1861. 
Under section 3 of Act XLII of 1860, the 
Small Cause Court had jurisdiction in suits of 

the kind now in question of a value not exceed¬ 
ing Rs. 500 and the jurisdiction of the Court 
under section 4 of that Act, as to the re¬ 
sidence of the defendant within the local 
limits of the Court’s jurisdiction, was special- 
ly enlarged by section 1 of Bombay Act VIII 
of 1863 to the extent subsequently adopted 


in section 8 of Act XX of 1865. Act XLTl of 

1860 also contains a section 6 in almost 
identical language with that of section 12 of 
Act XI of 1865, excluding the jurisdiction of 
other Coorts in any suit cognizable by a 
Small Cause Court within the same jurisdic¬ 
tional local limits. The arguments in my 
reference based on the fact that the Small 
Cause Court at Karachi had exclusive juris¬ 
diction in suits suoh as this one (No. 140 of 
1911), if ot a value not exceeding Rs. 500 
prior to the enactment of Act V of 1866, are, 
therefore, considerably strengthened, 

Mr. h. P. FerrOy for the Plaintiff. 

Mr. Rupchand Rilaram, Amicus Garise. 

JUDGMENT. 

PrtATT, J. 0.—This suit was filed for the 
recovery of Rs. G5 in this Court in its Distriob 
Court Jurisdiction under Order XXX vH. 
The learned Additional Judicial Commissioner 
feeling a doubt as to whether the suit was 
not cognizable by the Court of Small Causes 
has referred the question to this Court in its 
High Court jurisdiction under Order XLVI, 
rule 6. 

The Small Cause Court of Karachi has 
jurisdiction up to Rs 1,0J0 and the suit, is 
nob one of the classes of suits enumerated in 
the Second Schedule of the Provincial Small 
Cause Courts Act, IX of 1887. 

Under section 15, therefore, the Small 
Cause Court, Karachi, has, subject to the 
provisions of any enactment for the time be¬ 
ing in force” jurisdiction to try the snit. 

It is contended that Order XXXVll is an 
enactment which deptives the Small Ganse 
Court of the jurisdiction which it would 
otherwise have under section 15. 

Older XXXVll is applied by rule 2 to 
certain specified Courts; and rule 2 enacts 
that all suits on negotiable instruments xnayi 
in case the plaintiff desires to proceed sum- 
niarily, be instituted by presenting a plaint in 
the usual form and by taking out a summons 
in a special form adapted to the summary 
proceilure which is described in clause 2 of 
the rule. This rule gives jurisdiction to tho 
Courts to which the order applies to try the 
specified class of suits by a summary pro* 
ceduie. The jurisdiction refers to the mode 
of trial and no junsdiotiou is conferred to 
try suits t liat t he specified Courts are nut 
otlierwiso competent to try. In this inter¬ 
pretation of tlie Mile I oouour with that put 
by Birdwood, J., on the oorrespondinf 
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provisions of the Code of 18?2 in the case of 
Ramsfng v. Kirkhride (4). The learned 
Judge said it was nob apparently the 
intention of the Legislature to extend the 
jurisdiction of any Courts or to place any 
limitation on the exercise of any existing 
jurisdiction. The special procedure seems 
to be provided only for cases which would 
ordinarily be instituted in any of (he selected 
Courts if there was no such procedure.” 
Order XXXVII, rule 2, does not in any way 
determine in what Court the suit should be in- 
stituted and in no way controls the provisions 

of section 15 of the Provincial Small Cause 
Courts Act, 1857. 

The suit being cognizable by the Court of 
Small Causes, all other Courts are deprived 
of jurisdiction by section 16 of the Act for 
there is no express provision restoring juris¬ 
diction as an instance of such an express 
provision reference may be made to section 

6 ^ the Deccan Agriculturists* Relief Act 
XVII of 1879, 

Mr. Rupcband in his able arguments refer¬ 
red to the case of Hameedoolah v Mohamed 
Asghur Eoss^n (8). It was there held that 
the following words in secti on 7 of the Copy¬ 
right Act as amended by Act XII cf 1876 — 

i person shall infringe any copy-right 
the offender shall be liable to a suit in tbe 
highest local Court exercising original Civil 
^ uris lotion had the effect of transferring 
jurisdiction in such suits from the Court 
o ^ mall Causes. But here the section 
designates the particular Court in which the 
suIj will lie and in so doing expressly confers 
^risdiotion on that Court, On tbe other hand, 
Order XaCXVlI does not designate any 
Court for the purpose of conferring jurisdic¬ 
tion to try or to take cognizance of a parti¬ 
cular class of suit, but merely for the purpose 
of exercising a special procedure. The very 
fact of its position in the 6rst Schedule to the 
Code of Civil Procedure shows that the 
Legislature regarded it as a minor matter of 
procedure not affecting the competency or 
jurisdiction of the Courts. 

It was also urged that Act V of 1866—from 
which Order XXXVII and the correspond¬ 
ing provisions of the Codes of 1882 and 1877 
were adopted — was enacied after the consti¬ 
tution of the Courts of Small (Causes; tl>at the 
object of the Act was to provide for suits on 

(8) 6 0. 499; 7 0, L. R. 471. 

4 


negotiable instruments a more expeditious 
remedy than that available in the Small 
Cause Courts; and that, therefore, the Legis¬ 
lature must have intended to withdraw such 
suits from the cognizance of the Courts of 
Small Causes. But when the Acts are clear 
and free from ambiguity it is idle to speculate 
as to the intention of the Legislature. There 
are, moreover, many fallacies in this argument. 
Act V of 1866 makes no reference to Small 
Cause Courts either in the preamble or 
the body of the Act. It merely enacted 
for the Presidency Towns the procedure of 
the English Bills of Exchange Act, 1855. 
The Act, therefore, scarcely affected the 
Small Cause Courts, for in the Presidency 
Towns the Small Cause Courts Acts of 1864 
and 1882 do not exclude the jurisdiction 
of the High Courts to which alone Act V of 
1866 at first applied. The jurisdiction of the 
High Courts in the Presidency Towns is only 
excluded as to Small Cause Court suits of 
the value of Rs. 100 and under by their 
Letters Patent. This fact probably explains 
the case of Du^ v. Fisher (5) where the 
Calcutta High Court tried a suit on a pro- 
misaory-note for Rs. 500. Again, the sum¬ 
mary procedure is not necessarily more 
expeditious than the procedure of the Small 
Cause Court—for if leave to defend is given 
the suit is tried in the regular form and the 
decree is not final, bub is subject to appeal. 
Again, the Act was extensible to Small Cause 
Courts. So there could have been no design 
to exclude their jurisdiction. As to this, it 
is said that tbe very fact that Act V of 1866 
was applied to the District Court and not to 
the Small Cause Court, Karachi, shows that 
the Legislature did not consider the latter 
Court to have jurisdiction. But, so far as I 
can ascertain. Act V of 1866 was never ap« 
plied to Sind at all. It certainly did nob apply 
in 1874,—see section 3 and Schedule I of the 
Laws Local Extent Act XV of 1874; and it 
was superseded in 1877 by the Code of Civil 
Procedure. That Code applied the procedure 
to the High Courts to which Act V of 1866 
applied and to the Courts to which it had 
already been extended. The Court of the 
Judge of Karachi was apparently added, as 
that was the highest Court of original Civil 
jarisdictioM in Karachi. Ever since then the 
Dis ricr. 0 >urt seems to have assumed ex¬ 
clusive jurisdiction in all suits on negotiable 

instruments and so the question of extending 
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the procedure to the Small Cause Court was 

never raised. , 

Lastly, Mr. Rupchand referred to the 

practice in England where the Ooanty Courts 
exercise the summary 

Bills of Exchange Act while the High Court 
exercises a similar procedure under Order 
III, rule 6 and Order XIV, rule 1 of the 
Rules of the Supreme Court of Judicature. 
But no useful inference can be drawn from 

the practice of the English High Court be¬ 
cause Us jurisdiction is not excluded by the 


County Courts. u j 

For these reasons, I would order the 

referring Coart to return the plaint for 

presentation to the Small Cause Court, 


Karachi. ^ • 

Cboocb, A. J. C.-l, also, am of opinion 

that this Court has no jurisdiction to try a 

suit on a negotiable instrument for an 

amount less than Rs. 1,000, even though the 

puib be filed under Order XXXVil, and that 

the plaint should be returned for filing in the 

Court of Small Causes. 

It is beyond dispute that such suits of 

which the value does not exceed one thousand 
rupees are cognizable by the Court of Small 
Causes. Karachi. Unless, therefore, there be 
some express provision in the Civil Procedure 
Code or some other enactment, no such suit 
of which the value does not exceed one thou¬ 
sand rupees can be tried by this Court in its 
original jurisdiction. (Sections 15 and lt>, 
Provincial Small Cause Courts Act, 1887). 

Order XXXVlI, rule states that all suits 
upon negotiable instruments may, in case 
the plaintiff desires to proceed thereunder, 
be instituted by presenting a plaint in the 
form prescribed; but the summons shall be 

in form No. 4 in Appendix B. 

Now, ‘prescribed” means “prescribed by 
Rules and Forms contained in the First 


Schedule, or made under section 122, or sec¬ 
tion 125, Civil Procedure Code,” [section 2 
(16) and (IB), Civil Procedure Code]. There 
is no special form of plaiut prescribed for 
suits filed under this order, and the “form 
prescribed” must mean, therefore, the ordi¬ 
nary Form. In Act V of 1866 section 2, 
also, the plaint had to be ‘in the Form pres¬ 
cribed by the Code of Civil Procedure.” 
The summary procedure commences with a 
special Form of summons. The disjunctive 
‘but”, following “in the Form prescribed.” 
in rule 2, marks the commeucemeut of the 


explanation how the summary procedure 
under this order differs from the ordinary 
procedure. The suit commences in the 
ordinary way by a plaint in the prescribed 
Form being filed, hot, if the plamtitt so de- 
sire and request, the Court will proceed with 
that suit in a particular way. The operation 
of the rule does not commence until after the 
institution of the salt; all questions affecting 
the actual institution of the suit are left nn- 

affected by it. v i t i 

Taking rale 2 by itself, it has absolutely 
general application. The order is silent as 
to where a suit should be instituted; it does 
not purport to deal with the question; it. in 
no way, modifies or purports to modify the 
ordinary law. We must assume, therefore, 
that all suits on negotiable instrnmenta in 
which plaintiff desires to proceed summarily 
must be filed in Courts having appropriate 
local and financial jurisdiction. 

If, then, a suit on a hmidi for Rs. 500 be 
filed'in the Court of Small Causes, Karachi, 
with a request that the summons be issued 
in Form 4, why should not that Court com¬ 
ply ? The answer is. of course, to be found 
in rule 1. So far as that Court is concerned, 
Order XXXYII does not exist; for rule 1 

A • ■ % _A 
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of the Judicial Commissioner. 

If such a suit be presented to this Court, 
on what grounds cau a plaintiff demand its 
admission? Under Order VII, rale 1, the 
plaint must contain a statement of the facts 
showing that the Code has jurisdiction. 
Whav facts can be alleged ? Prma facie, the 
Court has no power to try the suit. Rule 2 
of Order XXXVII confers none; rale 1 
merely limits the application of rule 2. 
The bare assertion that the suit is filed under 
Order XXXVII cannot possibly create a 
right. All that plaintiff can do under the 
order is to file a suit in the prescribed Form 
and request tlie Court to issue a particular 
kind of summons. The extensive privileges 
given to a plaintiff by the order have as 
their foundation the issue of a summons in 
Form 4. But the right to issue such sum¬ 
mons is conferred on the Court; hence it is 
that in Rule 1, which defines the scope of the 
order, its application is limited to certain 
specified Courts. The Order does nothing 
more than confer on certain Courts the power 
to proceed in a ceitaiu class of suits, after 
they have beeu filed iu the ordinary Wfty» 
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There seem to be no facts which a plaintiff 
can allege as showing that this Coart has 
jarisdiotion. 

It has been urged by Mr. Rupcband that 
the history of summary procedure on negoti¬ 
able instruments support his contention that 
this Court was intended to have jurisdiction 
over all suits on negotiable instruments 
irrespective of their value. 

If, however, we refer to Act V of 1866, 
the first Legislative enactment on the subject 
we find nothing which serves to establish his 
theory. Section 2 runs as follows:— 

“From and after the first May 1866, all 
suits upon Bills of Exchange, hundis. or 
Promissory^Notes commenced in any High 
Court within six calendar months after the 
same shall have become due and payable, 
may, in case the plaintiff shall desire to pro¬ 
ceed under this Act, be commenced as here¬ 
inafter is mentioned; (that is to say) the 
plaint shall be in the form prescribed by the 
Code of Civil Procedure; hut the summons 
shall be in the form contained in the Schedule 
to this Act etc.” 

It is clear that this Act had a very limited 
application; it applied only to suits of a 
special kind ‘commenced in a High Court;” 
it did not purport to modify ordinary law 
determining in what Court a suit should be 
^mmenced. It merely conferred on High 
Lourts the power to proceed in a summary 
way with a certain class of suits after they 
had been instituted. 

Plaint ordered to he returned. 


[s. c. (1911) 2 M. W. N. 519.] 

madras high COURT. 

Appeal against Order No. 70 op 1910 and 
Civil Revision Petition No. 245 of 1910. 

November 7, 1911. 

PresenU —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 

KOMMA SOMAKKA— Plaintiff— 

Appellant 

V&fSUS 

KODIDALA PBDDA RAMIAH— 

Defendant—Respondent. 

Guardians and Wards Act (VIU oj 1890J, ss. 24, 

43—Order directing a third “party to pay a certain 
sum to the minoT*s guardian, not warranted by any pro^ 
vision of the Act — Jurisdiction^Order not to be treated 
as a decree in a suit-^Scope and nature of jurisdiction 
conferred, by the Act discussed. 


On an application under sections 24 and 43 of the 
Guardians and Wards Act b}' the guardian of a Hindu 
female minor praying for permission to gire the 
minor in marriage to a certain person, and for an 
order directing the step mother of the girl, who was 
in possession of her deceased father’s estate, to pay 
Rs. 800 for the expenses of the marriage, the District 
Judge, without framing any issue and taking any 
evidence, sanctioned Rs. 300. Against this order, the 
step-mother presented both a Civil Miscellaneous 
Appeal and a Civil Revision Petition to the Hiffh 
Court: ® 

He/d, that so much of the order as directed the 
appellant to pay Rs. 300 to the petitioner for purposes 
of the minor’s marriage was not ^varranted by any 
provision of the Guardians and Wards Act, and that 
it was made without jurisdiction under the said Act 

and, therefore, must be set aside under section 115 
Civil Procedure Code. * 

The power vested in the District Court under the 
Guardians and Wards Act is totally dissimilar to its 
powers as a Court of ordinary Civil Jurisdiction. 
An order purporting to be made under, but which 
in fact is not warranted by, the provisions of that 
Act cannot be treated as a decree in a suit. The 
two jurisdictions are totally distinct, though exercis¬ 
able by the same official. It is not a case of ex¬ 
ercise of the same jurisdictoin by different forms of 
procedure. 

The jurisdiction or power conferred upon the 
District Court by this Act is of a very special and 
limited character, and the procedure prescribed 
under the Act, which is of a summary character, 
is very different from the procedure laid down by 
the Civil Procedure Code for the trial of suits. 

Sadasiva Pillai v. Ramalinga, 2 I. A. 219; 24 W. R. 
193; 15 B. L. R. 3S3; Pisani v. Attorney‘General of 
Oibralter, L. R. 5 P. C. 516; 30 L. T. 729; 22 W. R. 900; 
Ledgard v. Biill, 9 A. 191; 13 I. A. 134; Ourdas Singh 
V. Rashbehary Singh, 36 C. 193; 5 0. L. J. 61 Ij 1 Ind, 
Cas. 913, distinguished. 

Appeal and Petition under section 115 of 
the Civil Procedure Code against the order of 
the District Coart of Cuddapab, dated 26th 
November 1909, in First Appeal No. 127 of 
1909 (O. P. No. 32 of 1909). 

Mr, L. A. Qovindaraghava Iyer, for the 
Appellant. 

Mr. T. V, Seshagiri Iyer, for the Respond¬ 
ent. 

JUDGMENT. 

Abour Rabim, J.—In this case we are ask¬ 
ed to revise, by way of appeal or under sec¬ 
tion 115, Civil Procedure Code, an order 
made by the District Judge of Cuddapab 
upon a petition presented to him under 
sections 24 and 43, Guardians and Wards Act, 
by the guardian of a certain Hindu female 
minor praying for permission to give the 
minor in matrisge to a certain person men¬ 
tioned in the petition, and for an order di¬ 
recting thf appellant in this appeal, who i 3 
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the surviving widow of the father of the 
minor girl and in possession of his estate, to 
nay Rs. 800 for the expenses of the contera- 
plated marriage. The appellant appeared in 
answer to the notice and pleaJed, that under 
the circumstances mentioned m her counter- 
petition, sbe was not liable to make any 
payment, and that the proposed marriage 
was not suitable. She took no objection to 
the jurisdiction of the District Court to 
make any order against her on the petition, 
and after hearing the Pleaders on both sides 
the Court passed this order:— The petition m 
allowed with costs. Rupees 300 is sanctioned; 
Pees Rs 5.” The order, having regard to 
the prayer in the petition, has the effect of 
directing the counter-petitioner to pay 

Rs. 300 and costs to the guardian. No issues 
were framed and no evidence appears to 
have been taken and apparently none was 

adduced by either party. 

The first question argued is, that the order 

is bad for want of jurisdiction and must be 
set aside on that ground. Now, there can be 
no doubt that so much of the order ns directs 
the appellant to pay Rs. 300 to the petitioner 
for purposes of the minor’s marriage is not 
warranted by any provision of the Guardians 
and Wards Act. This is conceded by Mr. 
Seshagiri Iyer, who appeared for the re¬ 
spondent. But he contends that as the Dis¬ 
trict Court could have in a suit properly 
framed for the purpose passed n decree to 
the same effect, this order cannot be said to 
have been passed without jurisdiction but at 
the worst there was only an irregularity in 
the way the Court assumed juiiadiction, and, 
as no objection was taken to the course adopt¬ 
ed at the time, it must be deemed to have 
been waived and the order cannot now be 
impeached for want of jurisdiction or on the 
ground of irregular exercise of jurisdiction. 
He does not, however, contend, and very 
rightly, that, if the order is without iurisdio 
tion altogether, either waiver of objection or 
consent cn the part of the appellant to the 
course followed could make the order valid. 
There can be no doubt that the Dlstiict 
Court which passed the order appealed 
against could have in a regularly institiuid 
suit passed a decree against the appellant to 
substantially the same purport. At the 
same time, the power vested in the District 
Court under the Guardians and Wards Act is 
so totally dissimilar to its power as a Court 


of ordinary Civil Jurisdiction that I think 
it will be going much too far to say that an 
order purporting to be made under, but 
which in fact is not warranted by, the pro¬ 
visions of that Act can be treated as a dec¬ 
ree passed in a suit. The two jurisdictions 
are wholly distinct, though exercisable by 
the same official. It is not a case of exercise 

of the same jurisdiction by different forms of 
procedure. 

The whole scheme of the Guardians and 
Wards Act, generally speaking, is to entrust 
to the District Court the duty of looking 
after the welfare of the minor’s person and 
property, and for this purpose it gives it 
power to appoint a guardian to have charge 
of the minor’s person and property^ as the 
most feasible mode of discharging its duty. 
The guardian is really the hand of the Dis¬ 
trict Court, and is to act under its advice, 
control and constant supervision. The Act 
does not profess to give the District Court 
any power or authority over persona or other 
than the guardian or the minor except in so 
far as it deals with the question as to who 
is the proper person to bo appointed guar¬ 
dian or whether a particular guardian 
should be removed or not and for the 
purpose of restoring the ward to the 
custody of tlio guardian. Otherwise, the 
enforcement of rights or claims of the 
ward or against the ward is left to be re¬ 
gulated by ordinary proceedings by suits, 
and the Act does not provide any machi¬ 
nery for deciding upon or enforcing any 
such claims, tliough S5 far ns the guardian 
is concerned the District Court is vested 
with very wide disciplinary power over 
him in order that it may enforce the 
orders passed against him under the Act. 
The jurisdiction or power conferred upon 
the District Court by this Act is of a very 
^special and limited character, and the pro¬ 
cedure prescribed under the Act, which 
is of a summary character, though appro¬ 
priate for the determination of questions 
arising therein, is very different from the 
pi'oceduiG laid down by the Civil Procedure 
Code for the trial of suits. That being bo, 
can we uphold an order such a9 this, whioh 
pnrpoits to be made under, but is not in foot 
warranted by, the provisions of that Act 
ns rt decree passed in a suit? After the best 
consideration I have basu able to give toth^ 
matter, my conclusion, as already indioatadi 


Vot xiirj 


INDIAN OASES. 


253 


KOMMA 30MAKKA V, KODIDALA PEDDA UAMfAH. 

is irbat the question must be answered in the 
negative. 

In dealing with the question certain facts 
must be borne in mind. In tbe first place, 
the order in question in this case is impeach¬ 
ed in the course of the same proceedings by 
way of appeal and not collaterally, as when 
a party who has allowed a decree or order 
to become final impugns its validity for the 
first time when it is sought to be enforced in 
execution or wishes to re-open the question 
in a subsequent proceeding, tieating the pre¬ 
vious adjudication as null and void. Then, 
this is not a case in which the parties ex¬ 
pressly agreed that the Court should adopt 
tbe particular course alleged to be beyond 
its power, or where one party by his conduct 
has estopped himself from raising the ques¬ 
tion of validity of a particular proceeding. 
Here all that happened was, the appellant 
failed to object to the District Court dealing 
with the matter by proceeding under the 
Guardians and Wards Act. Again, tbe Dis¬ 
trict Court purported to make the order in 
sxercise of a jurisdiction conferred on it 
by a special statute very different in its 
nature, scope and the way in which it is to 
he exercised, from its jurisdiction as a 
Court of ordinary Civil Jurisdiction. It is 
not, therefore, a case in which a Court pur¬ 
ports to act in the exercise of a particular 
junsdictioD, but adopts a form of procedure 
prescribed for one department of that 
jurisdiction rather than another. 

If these facts be borne in mind, the 
present case is easily distinguishable from 
the class of cases relied on by Mr. Seshagiri 
Iyer, For instance, in tbe case of Sadstva 
Fillai V. Ramalinga Pillai (1) the question 
was whether mesne profits which accrued 
after the decree and were not expressly pro¬ 
vided for in it could be recovered from the 
respondent in the appeal before the Judicial( 
Committee in execution or only by a separate 
suit. It appeared that tbe respondent bad 
executed bonds to account for mesne profits 
after the date of the decree in accordance 
with an order which wasaot objected to either 
in tbe first instance or by way of appeal, and 
their Lordships held that the liability to 
account was made question relating to 
the execation. of the decree’* or that, at 
all events, the respondents by tbeir own 

agreement and subsequent conduct were 

(1) ai. A. 219i 24 W. R. 193j 15 B. L. R. 383. 


estopped from saying that tho mesne profits 
in question were not payable under the 
decree according to the principle laid down 
in V. Attorney*General of Qibralter (2). 

On the question whether the order was with¬ 
out jurisdiction, they observe:—“The Court 
had a general jurisdiction over the subject- 
matter though the exercise of that jurisdic¬ 
tion by the particular proceeding may have 
been irregular.” The Court in that case was 
in fact exercising its ordinary Civil Jurisdic¬ 
tion, though by means of a proceeding pres¬ 
cribed for the execution of decrees and not 
for the trial of suits. The principle thus 
enunciated by the Privy Council has no 
application, therefore, to this case. Nor is 
this a case, as I have already pointed out, of 
estoppel. In Pisani v. Attorney-General of 
Gihralter (2) the Attorney-General had filed 
an information claiming for the Crown 
certain land which belonged to a deceased 
person as escheat for want of heirs. Tbe 
defendants put forward their several claims 
to the laud, aud on the motion of the 
Attorney* General, when he found that he 
failed to establish the claim of tbe Crown, 
it was agreed among all the parties that 
the rights of the defendants as between 
themselves should be declared whatever might 
be the event of the suit regarding the 
claim of the Crown, By the decree it was 
declared that the lands had not escheated 
to the Crown and that a certain Will of the 
deceased was valid. On appeal being pre¬ 
ferred to tbe Judicial Committee from that 
decree, a preliminary objection was taken 
to the competency of the appeal on the 
ground that the decree, so far as it declared 
the rights of the defendants, must be treated 
as an award of an arbitrator. It was held 
that tbe agreement was binding, but the 
preliminary objection was overruled on the 
(ground, that though the course adopted by 
consent was a deviation from the cursus curioe\ 
yet, as the parties meant to keep themselves in 
curive and tbe Judge clearly so understood 
them, there was an appeal. The Court had 
jurisdiction over tbe subject and the assump¬ 
tion of the duty of another tribunal was nob 
involved in the question. They then point 
out that departures from ordinary practice 
by consent are of frequent occurrence, and 
that unless there is an attempt to give the 

Court a jurisdiction which it does nob possess, 
(2) L. R. 5 r. C. 516i 30 L. T. 729i 22 W. R. 900. 
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or something occars which is such a violent 
strain on its procedure that it puts it en¬ 
tirely out of its course, so that the Court 
of Appeal cannot review the decision, such 
departures have never been held to de¬ 
prive either of the parties of the right of 
appeal. Mr. Seshagiri Iyer has not raised 
any question as to our power to revise the 

order. Then, is not this a case of assumption 

by one tribunal of the duties of another? 
As I have tried to show, the powers and the 
duties of the District Court under the 
Guardians and Wards Act are v?holly dis¬ 
similar to its powers and duties as a Court of 
Civil Jurisdiction, and, when it acts under 
such special statute, it must, in ray opinion, 
be regarded to be acting as a tribunal other 
than a tribunal of general Civil Jurisdiction. 
When, as here, the difference between the 
two jurisdictions is not one merely of form 
but of a radical nature having regard to 
their scope, subject-matter, and the rules 
regulating their exercise, the fact that both 
are vested in one and the same tribunal 
would not make an order which is made in the 
exercise of one jurisdiction liable to be regard¬ 
ed as it was properly made in the exercise of 
the other jurisdiction. 

In Ledgard v. Bull (3), another judgment 
of the Privy Council, all that is laid down 
is, that in a suit tried by a competent 
Court the parties, having without objec¬ 
tion joined issue and gone to trial 
upon the merits, cannot subsequently dispute 
the jurisdiction on the ground of irregularity 
in the initial procedure, which, if objected 
to at the time, would have led to the dismissal 
of the suit. But in this case, as I view 
the matter, the liability of the appellant 
never formed the subject of trial by the 
District Court as a Court of general Civil 
Jurisdiction. The same answer applies to 
the case reported in Gnrdas Singh v. Ghand^ 
rikh Singh and Ohandraikah Siy^gh v, 
Bashhehary Singh (4\ in which the learned 
Judges discuss at length the distinction between 
inherent absence of jurisdiction and irregular 
assumption of jurisdiction. 

I think the proceeding in question ought 
also to be set aside on the ground that it 
is such a violent strain on the procedure 
that it puts it entirely out of its course, so 

(3) 9 A. 191: 13 I. A. 134. 

(4) 36 C, 193; o 0. li. J. 611 j 1 lud. Gas, 913. 
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that the Court of Appeal cannot review the 
decision. I may observe here that the 
course adopted by the District Court not 
being by agreement of the parties, there 
could be no question of its acting as arbitra¬ 
tor so as to deprive either party of his right 
of appeal. If the case had been tried as a 
suit under the Civil Procedure Code, it would 
have to be tried in the Court of the District 
Munsif, and the parties would then have a 
right of successive appeals to the District 
Court and to the High Court. There is 
no authority to which our attention has 
been drawn which would justify us in 
saying, that because the appellant did not 
take objection to the course adopted by the 
District Court, he must be taken to have 
waived such rights of appeal as he would 
have had, if the matter had been properly 
tried as an action. If the proceeding in 
question were to be treated as one under 
the Guardians and Wards Act, there would 
be no appeal, as it is not covered by section 
47, and, if it be regarded as a decree in a 
suit tried by the District Court in it-s or¬ 
dinary Civil Jurisdiction, then we must hold 
that by mere failure to object to the District 
Court dealing with the matter under the 
Guardians and Wards Act, the appellant has 
deprived himself of the right of seoond 
appeal, which otherwise he would have had. 
This I am not prepared to hold in the 
absence of express authority. Further, if the 
matter had been tried as a civil action, 
issues would have bad to be framed and 
there would have been a proper judgment 
and a decree. As it is, there are no issues, 
no judgment, and no decree, and it is difficult 
to see how we can properly revise the order 
of the District Court on the merits. 

All this shows that the procedure of the 
District Court is so completely outside the 
ordinary course of trial of civil actions that 
it must be held to be without jurisdiction. 
Besides, even if it were possible to treat the 
order as a decree in an action it would be 
liable to be set aside on the ground that 
there has been no proper trial; but as I ana 
of opinion that the order has been made 
without jurisdiction under the Guardians and 
Wards Act, it must be set aside undeif section 
115, Civil Procedure Code. I would, therefWi 
allow the Civil Revision Petition and set wde 
the order of the District Court in so far as it 
directs the counter-petitioner in that Oonrt 
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to pay Rs. 300 with coats in this Court and 
leave each paity to bear hia own coats in the 
District Court. 

Spenceb, J.—Assuming’ that the District 
Judge intended his order, “The petition is 
allowed with costa. Rupees 300 is sanctioned. 
Pees Rs. 5 0-0”, to be tantamount to a money- 
decree for Rs. 300 and costs and executable 
as such against the respondent, I agree with 
my learned brother, whose judgment I have 
had the advantage of reading, that the order 
was irregular and without jurisdiction, 
although the question before us is not 
covered by authority and presents some 
difficulty. 

In the petition, presented under section 10 
of the Guardians and Wards Act, for the 
appointment of a guardian for the minor, 
it was^stated that the property left by the 
minor s father devolved on his second wife, 
the respondent, and is in her enjoyment, 
and that the minor has no property 
whatever. 


It was not alleged at the hearing of the 
present appeal, that the minor has any 
separate estate. Her step-mother has, it 
s-ppears, a widow’s estate and she has only 
expectancy. It is possible that the 
^latnct Judge in passing orders about the 

nor s marriage may have lost sight of 
0 act that there was no fund under the 
n rol of the Court out of which the mar¬ 
riage expenses might be defrayed, and this 
surmise is rendered probable by the tss of 

Tf instead of “deciead.” 

property of her own and 
1, ® District Judge only intended to fix 

e amount which in his opinion was a suit- 
a e amount to spend on the minor’s marri¬ 
age, there would clearly have been nothing 
eyond his competence in the order passed, 
ho petition under sections 23 and 47, how¬ 
ever, contained a prayer to direct therespond- 

^ Hs- 800 for marriage expenses, 
and both parties have construed the order as 
a direction to her to pay a sum of Rs. 300, 
Treated as such, the Guardians and Wards 
Act| gave the Judge no power to make the 
order, and I agree that it should be set aside 
as without jurisdiction, the parties to bear 
thetir own costs in the District Court, and 
the respondent to bear his own and the 
appellant’s costs in this Court. 

Appeal allowed. 



(s. c. 5 S. L. U. 168.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 23 op 1909. 

August 16, 1911. 

Present.—Mr, Pratt, J. C., and 
Mr. Pawcetfc, A. J. C. 

SOBHOMAL KHAIRAJMAL and others__ 

Dependants—Appellants 

VBTStiS 

POHUMAL RANGALMAL and others— 

Plaintiffs and Defendants—Respondents. 

Partnei!>hip Pai'tncr s duthoritij—Act ojons partner 
when binding on the firm—Acceptance of hundi_ Trans¬ 

action not incidental to business of firm—Contract Act 
(IX of 1872)f$ 251—negotiable Itistruments Act (XXFI 
ot 1881), ss. 30, 93, lOb — Hundi— Liability of drawer—^ 
notice of dishonour—Oral demand after maturity. 

A partner’s act binds the firm only if the other 
pai-tners have iu fact authorized or ratified it or if it is 
done in the course of carrying on the partnership 
business in the usual way. 

The acceptance of a hundi by a partner, will in the 
absence of express authority, bind the firm only if it 
is for a transaction incidental to the business of the 
firm. 

Bunarsec Boss v. Gholam Hosscin, 13 M. I. A. 358* 
13 VV. R. (P, 0.) 29, relied upon. * 

Where the business of a partnership is buying 
grain from zemindars for re-sale through commission 
agents and does not include lending money to zemin- 
dars, the acceptanceof a Aandi by one of the partners 
for guaranteeing a loan to a zemindar would not bind 
the firm. 

The drawer of a hundi is not liable if due notice of 
dishonour is not given him. 

The fact that the payee of a hundi met the drawer 

or 2 months after its maturity and demanded pay¬ 
ment is not a sufficient compliance within the provi¬ 
sions of sections 93 and 106 of the Negotiable Instru¬ 
ments iAct. 

Second appeal from the decision of the 
First Class, Sub-Judge, Sukkur, varying the 
decree passed by the Sub-Judge, Jaoobabad. 

Mr. Lalchand Chuharmal, for the Appel¬ 
lants. 

Mr. T. O. Slphinston, for the Respondent 
No. 1. 

Mr. Wadhumal Udlmram^ for the Respond¬ 
ent No. 3. 

JUDGMENT.—The plaintiff sued as 
holder and payee of hundis drawn in his 
favour by defendant No, 6 on the firm of 
the first five defendants. The hundis had 
been accepted at the time they were made 
by defendant No. 5, who was gumaata partner 
of the first four defendants in their shop at 
Yaii Mahomed’s village. 

The first four defendants pleaded that 
the fifth defendant had no authority to 
accept the hundis on their behalf. 
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The 6fch defendant pleaded payment to the 
5fch defendant and alleged that he had not 
received notice of dishouoar. He aUo allegad 
an express agreement by the plaintiff not to 

hold him liable. 

The Court of first instance decreed the suit 
against the fifth defendant who has nob 
appealed but dismissed the suit as against 
the defendants Nos. 1—4 and 6. Tnab 
Court held that defendant No. 5 had no ex¬ 
press authority to bind the firm by his ac¬ 
ceptance; andthat he had no implied authority 
or the acceptance was not within the scope of 
the partnership business. As to the 6i.h defend¬ 
ant it held that the agreement not to hold 
this defendant liable had been admitted by 

the plaintiff. 

The lower Appellate Court decreed the suit 

against defendants Nos. 1 4 and G. 

Defendants Nos. 1—4 have appealed to 
this Court and defendant No. 6 has filed cross- 
objections claiming to be discharged by this 
payment to the 5th defendant. 

Now as to defendants Nos. 1—4 the only 
issue is whether defendant No. 5 had author¬ 
ity to bind them by his acceptance of the hundi. 
This authority might be either express or 
implied but on neither can we extract any 
definite finding from the judgment of the 

lower Appellate Court. 

As to express authority, the Judge says 
that there is ground for presuming that 
defendants Nos. 1—4 were aware of the 
transaction from the commencement. This is 
apparently a finding of express authority, but 
in the next few lines it is argued that the 
suit should not fail merely because e.vpre88 
authority is not proved. 

Similarly, as to implied authority the 
Judge says “the plaintiff wanted security and 
BO procured the acceptance of the firm to 
protect himself’*, and then as to the firm says, 
“the firm had dealings with Mahomed Ali, 
defendant No. G, and his family and lladho, 
defendant No. 5 accommodated Mahomed Ali 
for reasons best known to him; for aught 
we know, it was an advance against future 
deliveries of grain**. These sentences import 
no finding that the guarantee of the loan or 
the accommodation was within the scope of 
the partnership business—for there can bo 
nothing more indecisive than the phrase “for 
aught we know.” 

Ordinarily, we would romaud the appeal 
for a clear finding on the ismie as to author¬ 


ity, bub section 103 of the present Code 
empowers us to decide questions of fact. 
And as the material on record is sufficient, 
and as we have the assistance of the careful 
judgment of the Court of first instance, we pro¬ 
ceed to give judgment on the question of 
authority. 

The law on the point is well-settled. 
Every act of a partner binds the firm and 
the other partners if it is within (1) his actual 
or (2) his implied authority, i. e,, (l) if the 
other partners have in fact authorized or 
ratified it, oi (2) if it is done in the course of 
carrying on the partnership business in the 
usual way—unless the person dealing with 
the partner knows in fact that he has no 
authority to bind the firm in the partioular 
transaction, i. <?., knows that bis apparent 
or implied authority is n"t his actual or ex¬ 
press authority. This is the law as en¬ 
acted in section 251, Indian Contract Act. 

Now, the plaintiff sued on an avernaent 
that defendant No. 5 had express authority. 
Defendant No. 5 and the other partners 
deny this—and we cannot infer it from the 
mere fact of the presence of defendants 
Nos. 1 to 4 at Jacobabad the day before the 
hundis were drawn and accepted. 

Defendant No. 5 had, therefore, no express 
authority and the question remains as to 
whether he had implied authority. This 
will depend upon whether the Kundis were 
drawn for the business of the partnership and 
whether defendant No. 5 usually drew hundts 
for that business. 

The business of the partnership was bay¬ 
ing grain from zemindars for re-sale through 
commission agents. It is admitted that de¬ 
fendant No. 5 used to draw hundis, and ♦his 
be would have to do in order to pay for grain 
purchased. But the case here was totally 
different. It was the guarantee of a loan 
to a zemindar. As to this, defendant No< 5 
has said:—“Wo did not lend money tn 
zemindars on interest—we adopted this 
policy to avoid unpleasantness with them ftS 
we live in their villages.** If lending 
money to zemindars was no part of the 
business of the partnership, it is difflouU to 
see bow guaranteeing such a loan oonld be an 
incident of the business. Defendant No, 6 
can give no instances of aooeptanoes of 
of other zemindars. 


INDIAN OASES. 


257 


7ol. XIII] 


JIT SINGH r, MAHARAJ SINGH. 

Mr. Blphinston contends that being a 
mercantile business, the defendant No 
5 had implied authority to draw and 
accept bills. This is true, but the lead, 
mg case on the point, Bunarsee Doss v. 
bholam Eossein (1), makes it clear that the 
acceptance must ' for a transaction incident 
to the business of the firm.” As to this Mr 
Blphinston contends that the bill was accept¬ 
ed for the accommodation of a client of the 
partnership. But the very term aocommoda- 
tion implies a departure from the usual course 
of business for the indulgence of the client. 
B IS doubtful, moreover, whether defendant 
Wo. 6 was really a client. His grain had 

been purchased by the arm “scarcely once or 
twice” (Exhibit No. 129). 

The hundis were, no doubt, a renewal of old 
ftundi* accepted by defendant No. 5, but 
^*.1 ®®o old hundis have not been produced 
Md there is no evidence that defendant 
wo 5 was authorized to accept them—this 

differonoe to our conclusion. 

acceptance of the hundis 
anf "K implied authority of defend- 

/i\ are fortified in this view by 

thft ^ omission to enter the transaction in 

(2) the fact that the 
whpr payable at the Jaoobabad shop 

Tnd^ a partner, 

nlainh'fT^'a ^onrt of the first instance that 

to his tn filing the suit was due 

binding that the acceptance was not 

mnding on the firm, 

coi^idi*^ fie^endant No. 6, it is not necessary to 

he mn r ^ agreement set up by him for 
mast succeed on the ground that he did 

notice of dishonour. The 
ordfiTv \ have proved this notice in 

BPPfi'n ^ defendant liable under 

Anf ^rnu ^ ^^^egotiable Instruments 

nf ^ evidence on the point is that 

Nrt defendant 

tl ’ ^ months after the maturity of 

. * ® and that he demanded payment. 

18 18 not a sufficient compliance with the 
pr^isious of sections 93 and 106 of the Act. 

We, therefore, vary the decree of the 
wer ppellate Court and confirm that of 

n instance. All costa in 

Av lower Appellate Court on 

the plaintiff. 

^i^i*TiT T A .vi. Deeres tatted, 

u; u M. I. A. 358; 13 W. R. (P. 0.) 29. 


(s. c. 10 M. L. T. 551; 36 C. W. N. 122.) 

PRIVY COUNCIL. 

Appeal prom the High Court op 

JUDICATDRE FOR THE NORTH-WESTERN 

Provinces, Allahabad. 

November 1, 1911, 

Lord Macnaghten, Lord Robson, 
bir^John Edge and Mr. Ameer Ali. 

JIT SINGH AND another—Appellants 

V€TSUS 

MAHARAJ SINGH— Respondent. 

Fnvy Council Practice--Fresh point 

It is not usual to allow a point to be raised on ap- 

peal to the Privy Council which has not been dieenss- 

ed in the Court below, and upon which their Lord- 
ships have not got the assistance of the Court be- 

lO ?T ♦ 

Ex parte Appeal from a judgment and 
decree of the High Court at Allahabad, dated 
the 20th of February 1907, which set aside 
a decree of the Subordinate Judge of Shah- 
jahanpur, dated the 18th March 1904, which 
dismissed the claim of the plaintiff (the 
respondent) with costs. On appeal, the 
High Court decreed his claim for the pro¬ 
perty in suit, a portion of which was in 
the possession of the defendants (the appel¬ 
lants). 

FACTS.—The appellants stated their case 
as follows: — 

The question for determination in the ap¬ 
peal is whether the father of the respond¬ 
ent, named Khangar Singh, died before or 
after the death of one Ummed Runwar, a 
Hindu widow, whose name during her 
lifetime was recorded in the Revenue 
Registers in respect of the property in 
suit. 

On the 11th September 1903, the plaintiff 
filed the suit (No. 119 of 1903) giving rise to 
the appeal and in his plaint he alleged as 
follows:— 

Harhar Singh, Hfmmat Singh and 
Bahadur Singh were three full brothers, 
the sons of Nehchal Singh. They separated 
in the lifetime of Harhar Singh and a 
large property fell to his share. After his 
death his widow Ummed Kunwar obtained 
possession of his property as a Hindu 
widow. She died on the 15th of March, 
1892, and the two sons of her daughter, 
named Khangar Singh and Bishun Singh be¬ 
came the heirs and owners of the property 
in equal shares. 

Khangar Singh, the father of the plain¬ 
tiff, died on the 20th July 1892, and his 
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estate devolved on tVie plaintiff, who asked 
the defendants to deliver the possession of the 
nropcrty left by the husband of Ummed 

ICunwar, but they refused to deliver posses- 

• 

^'^The plaintiff further alleged that he was 
entitled to possession of J'^df the entire 
property left by the husband of Ummed 
Kunwar, and that to meet necessary ex¬ 
penses he bad sold halt of bis said half 
share to one Musammat Bed Kanwar, under 
a sale-deed, dated the 4th of September 
1903, and thus made her the owner thereof. 
He, therefore, prayed that he might be put 
in absolute possession of the property to 
which he was entitled by right of inheritance 
from Kbangar Singh, the daughter a sorj of 
Harhar Singh, whose representative the plain- 

iiff was. , . . 1 1 f 1 A 

In addition to the six original defendants 

who were members of the family, the 

defendants Nos. 7 and S were added 

as mortgagees of part of the property in 

suit* . , . . 

In reply to the plaint, written statements 
were put in on behalf of most of the 

defendants. It is, however, now necessary 
to indicate only the defence put in by 
the first defendant Jit Singh. He pleaded 
inter alia that Khangar Singh, the father 
of the plaintiff, predeceased Ummed Kunwar 
and that, therefore, the plaintiff had no 

right to the property in dispute ; that 

Himmat Singh, Bahadur Singh, Harhar 
Singh and Nirmal Singh were all members 
of a joint Hindu family ; that the name of 
Musammat Ummed Kunwar had been enter¬ 
ed in the papers only for her consolation 
and satisfaction on account of her being a 
widow, and that Harhar Singh’s daughter 
died childless and that the father of the 
plaintiff was not her son. The Subordinate 
Judge framed the following seven issues for 
trial:— 

(1) Is the claim bad for misjoinder of 
parties ? 

(2) Is the plaintiff a grandson of 
Harhar Singh’s daughter ? 

(3) When did Khangar Singh die ? 

(4) Were the three brothers separate 
from one another and whether 
Harhar Singh was joint or separate 
from Nirmal Singh ? 

(5) How was Nirmal Singli in possts- 
sion of the properties in dispute, 


and since when has he been in 
possession of them ? 

(6) Whether Jit Singh is in posses- 
sion of any part of the pro¬ 
perty which belonged to Harhar 

(7) How long has Dhram Kanwar been 

in possession of the share of moma 
Khera Ruth. Uahal HI, and 
what was the nature of her posses- 

ion ? 

On the^'lSth of March, 1904, the Sub¬ 
ordinate Judge delivered his j 

deciee by which he dismissed the 
costs. He decided the third issue v when 

did Khanger Singh die”) against the plain- 

tiff by finding that the oral evidence pro- 
duoed by the plaintiff did not pr^e that 
Khangar Siogh died after Ummed Kuhw 
and, in view of this finding, he held that it 
was not necessary to decide the remaining 

ISSUES c 

The plaintiff appealed from tlm decree of 
the Subordinate Judge to the High Court 
at Allahabad, and his appeal was admitted 

by an order, dated the 9th of July 1904. 

It was numbered 170 of 190^- ““ 
heard with what the High Court in their 
judgment, dated the 20th February 1907, 
termed "oonneoted appeals, '^bmh we , 
numbered 263, 264, k79 and 289. The two 
learned Judges of the Court who heard the 
appeals stated that they arose 45 

suits numbered respectively 119 of 190 , 

of 1904, and 52 of 1904. The Suit No 119 of 

1903 was filed, as above stated, on the Ut 

September 1903. The Suita Nos. 45 of 1904 

and 52 of 1904 were instituted in ‘bat year. 
It is not disputed that the Suita Nos. 45 and 
52 were tried together by consent upon 

the same evidence and on the 

1904, were decided by the same Snbordinaw 

Judge who on the 18th March 1904, 

the Suit No. 119 ofl 903 ,(thepre 8 entBmW M» 

it is submitted that it is clear 

suit was tried independently of the o 

two suits. 

The learned Judges of tfio «« 

pointed out that the Subordinate 
the issue, whether Khangai' Singb i 
did not predecease Ummed Kunw^» 
to the conclusion in the suit of Bed Kun 
(Suit No. 52), that “Khangar Singh surviv^ 

his grand-mother,” a oonolusion 

1 • »•_. _ BUit 
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^o. 119), and with reference to the same issue 
tl^y remarked later on in their judgment. 

Heie, too, the oral evidence is conflicting 
and, as mentioned above, the learned Sub- 
ordinate Judge has come to two opposite con¬ 
clusions on this issue. It is admitted that 

*1^8 15th March 
1892. On behalf of Maharaj Singh and 
tied Kunwar reliance is placed on the report 
of a patwari, dated 22nd September 1892 
in which the date of Khangar’s death is 
given as 29th July 1898. In his latter judg- 
ment the learned Subordinate Judge refers 
to this a.s one of the pieces of evidence 
which has led him to change his mind. But, 
in our opinion, this report of the patwari as 

Khangar’s death is unreli- 
j evidence, printed at pages 

18 and IJ of First Appeal No. 263, which, 
in onr opinion, shows that Khangar Singh 
was dead on the 4th of July, 1892.” 

The learned Judges then referred to evi. 
dence not in the record of the present suit 
and concluded their judgment in case No. 

84 of 1904, as follows: “Under these 
circumstances, we are unable to say that the 

arrived at by the learnel 
buhordinate Judge as to the time of 

invrer*" ^i!® ^P8n the find- 

wTh Je concurrence 

just^ed in decreeing one half of the claim 
of Bishun Singh and the suit of BeH 

aecrees in these suits must fail Ti.o(. 
Court should have decreed the claim o 
Maharaj Singh and his appeal must prerail ’’ 
The result of this decision was that the 
following order was made by the Court in 

1904“i*’^Ti! ^^5araj Singh (No. 170 of 
ap^ah- ' «8P°ndent in the present 

appeal of Maharaj Singh in 
the suit brought by him which was dis- 

missed by the Court below. For the reasons 
stated by us in onr judgment in First 
Appeal No. 264 of 1904, decided to-day, 
this appeal must prevail. We accordingly 
decree the appeal, set aside the decree of 
the Court below, and make a decree in 
favour of Maharaj Singh on the same terms 
as the decree made by the Court below in 
suit of Bed Kunwar, No. 52 of 1904 
The appellant will get his costa here and 
IP the Court below. The posts in this 


Court will include fees on the higher scale.” 

The deiendants Jit Singh and Musammat 
Dharam Kunwar, thereupon, appealed to His 

^Majesty in Council. 

Mr a. E A. Ross, for the Appellants;— 

t f whether Khangar Singh 

died before or after the death of Ummed 

plaintiff failed to prove that Khangar Singh 
Jed after Ummed Kunwar. But the High 
Court on appeal came to a different conclu- 

Kha,ngar Sin^, In arriving at this con¬ 
clusion the High Court relied upon the 

®*ber cLes in 

Ummed Kunwar. The High Court eLd 
lu relying upon the evidence tmf o t n 
recorded in this case. There is uothTn^^^^f^ 
show that the parties in this case evlr 
agreed to treat the evidence recorded " 
the other two cases as the evidence in this 

MACNAGHTEN:_It seems that the 

ndinga on the question are concurrent. Their 

Lordships cannot hear any argument on that 
point)* J 

There is another point, viz., that the 
plaintiff, who is the respondent here, is not 
entitled to bring the suit during the life- 
time of his uncle Bishun Singh. It is a 
question of pure law and the appellants are 

entitled to raise it, though it is not discussed 
in the Court below, 

[Lord Macnaghtbn;— The point was not 
raised in the Court below and we cannot 
allow you to raise it here.] 

Questions of law are sometimes allowed 

to be raised here for the first time. Points 

of limitation, for example, have been so 
raised. 

[Lord MACNAaaxENr^That is by statute. 

The Court can deal with a question of 

limitation, even though the parties do not 
raise it.J 


JUDGMENT. 

Lord Macnaqhten:—I t is not usual to 
allow a point to be raised here on appeal 
which has not been discussed in the 
Court below, and upon which their Lord- 
ships have not got the assistance of the 
Court below. 
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Od fcbis ground Uielr Lord.^hips will humb¬ 
ly adviae His Majesty that this appeal should 

be dismissed. 

Solicitors for the Appellants:—Messrs. 
Barrow^ Rogers and Nevill. 

Appeal dismissed. 


^s. c. 5 S. L. R. 181.) 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Soit No. 311 of 1910. 

August 28t 1911. 

Present: —Mr. Fawcett, A. J. C. 

MANGHANMAL LALOHAND— 

Plaintiff 

versus 

T. A. FERNANDEZ— Defendant. 

Limitation Act (IX of m)H),85.2(1) A'^-Snit agninsit 

Public Oficer without prior notice^-Dismissal of suit — 
Subsequent suit ajter notice —Exclusion of period taken 
upby first suit—'Good faith”—‘Cause of a like na- 
ixire”—General Clauses Act (Xoj 3 (20) 

Civil Procedure Code (Act V of 1908), s. 80. 

.4. brought a suit on 7tlj April 1909, for damages 
for certain acts done by Jl. in liis otHcial capacity in 
July and August 1908. Tho suit was dismissed on 
30th May 1910 os not being maintainable for want of 
prior notice to B. A. thereupon gave B. tho required 
notice and instituted the present suit for tho same 
relief on 16th September 1910. A. claimed to exclude 
from the prescribed period of limitation tho period 
during which tho first suit was under trial: 

Held, that A. was not entitled to tho exclusion of 
this period under section 14 of tho Limitation Act. 

In view of tho well-known and old standing proce¬ 
dure requiring previous notice to a Public Ollicor of 
an intended suit in respect of acts purporting to bo 
done by such Public Oiliccr in his oificial capacity, 
and the clear and unqualified terms of section 80 of 
the Civil Procedure Code, A. could not bo said to 
have acted in good faith in bringing tho previous 
suit within tho strict definition of tho torm in 
section 2 (7) of tho Limitation Act or oven tho wider 
sense attached to tho term in section 3 (20), of tho 
General Clauses Act. 

Mathura Singh v. Bhawani Singh, 22 A. 248 at p. 
263, doubted. 

Obiter dictum. —Tho want of notice under section 80, 
Civil Procedure Code, is not a “cause of a like 
nature” with defect of jurisdiction within tho 
meaning of section 14 of tho Limitation Act. 

Mr. Rirdaram, for the Plaintiff. 

Mr. E. Raymond, for the Defendant. 

JUDGMENT.—The plaintiff sues to re¬ 
cover Rs. 10,000 as damages on account of 
malicious prosecution, defamation and other 
injurious acts alleged to have been committed 
by the defendant, who was then mukhtiarkur 
and 2nd Glass Magistiate, Kotri, in July and 
August 1908. 


A previous suit brought by the plaintiff 
for the same relief and on the same causes 
of action on the 7th April 1909, was dismiBS- 
ed by this Court on the 30th May 1910, as 
not being maintainable for want of the prior 
notice to defendant under section 80, Civil 
Procedure Code. 

The present suit was instituted on the 
16th September 1910 after giving the pres¬ 
cribed notice and is admittedly time-barred, 
unless the period of 13f months during 
which the first suit was under trial is exclud¬ 
ed under section 14 of the Limitation Act. 

The question whether it should be so exclud¬ 
ed has accordingly been argued as a prelimi¬ 
nary issue. 

There are a good many rulings bearing on 
the point at issue, but I do not think it will 
serve any useful purpose to discuss them in 
detail. The main question, in my opinion, is 
whether the former suit, in which no notice 
had been given under section 80, Civil Pio- 
cedure Code, can properly be said to have 
been “prosecuted in good faith” by the 
plaintiff; and on such a point each case 
must be mainly decided on its own merits. 

Under the definition in section 2 (7) of the 
Act, “nothing shall be deemed to be done 
in good faith which is not done with due 
care and attention.” This is a stricter defi¬ 
nition than the one adopted in section 3 
(20) of the General Clauses Act, 1897, under 
which “a thing shall be deemed to be done 
in ‘'good faith” where it is in fact done 
honestly, whether it is done negligently or 
not.” For, it a thing is done “negligently,” 
it cannot be said to have been done with 
due care and attention.” even though it may 
be done “honestly .” In view of this, it is, at 
least, open to question whether Straohey, 

0. J., is correct in saying that tho principle 
which underlies section 14 ‘ is, broadly 
speaking, the protection against the bar of 
limitation of a man honestly doing bis best 
to got the case tried on the merits, bat fail¬ 
ing, through the Court being unable to 
give such a trial"; Mathura Singh V. Bha» 
tvani Singh (1). That would, no doubt, be 
80 , i f the definition of “good faith** in the 
General Clauses Act, 1897, applied to section 
14, but, as pointed out above, a different and 
a stricter definition applies to it. 

However, even giving the plaintiff tbe^ 
benefit of the other definition of “good faith i 

(1) 22 A. 248 at p. 253. 
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I think it is clear that he cannot be said to 
have been honestly doing his best to get the 
case tried on its merits in the former sait. In 
view of the well known and old standing pro¬ 
cedure requiring previous notice to a public 
officer of an intended suit in respect of acts pur¬ 
porting to be done by such public officer in his 
official capacity, and the clear and unqualified 
terms of section 80 of the Civil Procedure 
Code, the plaintiff must have known that he 
ran a very considerable risk of his suit being 
dismissed for want of such notice. The pro¬ 
babilities of his being successful in his con¬ 
tention that no such notice was required, were 
very small; and if he deliberately chose to run 
such a risk instead of gis^ing the required 
notice ^ before it became too late to bring his 
suit within the prescribed period of limitation 
he has only himself to blame and cannot be 
held to have acted honestly or with due care 
and attention. The plaintiff appears to have 
deliberately refrained from giving such no¬ 
tice because be thought this would give him 
an advantage in his suit, having regard to 
the allegations of malice made against the 
defendant, and this is remarked on in the 
following passage of Mr. Crouch’s judgment 
dismissing the suit: — 

■ Court is asked to deprive defendant 

of hia privileges in order that plaintiff may 
have a chance of proving that he is not 
entitled to them, and in order that he may. 
farther, in the attempt to prove it do all the 
mischief from which the Legislature desires 
to give public officer’s protection ” 

Such conduct cannot be said lo have 
been honest.” 

It is stated that the plaintiff obtained the 
best legal advice available before deciding 

to bring his suit withoat prior notice under 
section 80 Civil Procedure Code: but even if 
this be so, I do not think it makes any differ¬ 
ence in a case like this, where the law is so 
plain. 

In view of this finding, it is unnecessary to 
consider whether the want of notice under 
section 80, Civil Procedure Code, was a 
cause of a like nature” with defect of 
jansdiotion; but I should be inclined to hold 
thatit was not such a cause, having regard to 
the facts that the operating cause for dis¬ 
missal was due entirely to plaintiff’s own 
laches and deliberate disregard of the provi¬ 
sions of that section. It is on a different 
footing to misjoinder of parties or of causes 


WESLEY. 

of action (Explanation III to section 14), 
where there may well be a hona fide mistake 
on the part of a plaintiff. 

For the above reasons, I hold that the suit 
is time-barred and dismiss it with coats. 

Suit dismissed. 


(s. c. 10 M. L. T. 554.) 

PRIVY COUNCIL. 

Appeal prom the Court op British 

Columbia. 

Jaly 27, 1911. 

Present-.—\ jotA Macnaghfcen, Lord Shaw, 
Lord Mersey, Lord De Villiers and 

Lord Robson, 

HADDIN-GT0I^ISL4ND quarry Go.. 

Ltd., and another—Dependants 

versus 

ALDEN WESLEY and others — 

PlAlNTlFPa. 

Redemption, suit for—Power of sale—Duties of mort- 
gagee and purchaser—Inadequacy of price. 

In pursuance of a power of sale ik a mortgage- 
deed the property was sold by the mortgagee. iS a 
suit for redemption against the mortgagee and the 
purchaser the mortgagor alleged that the sale was 
very disadvantageous but gave no hint to the de- 
lendants that they would be called upon at the trial 
to meet a charge of either corruption or collusion or 
to meet the case that the price was so low as in itself 
to be evidence of fraud; 

Held, that under these circumstances, the failure 
of the defendants to produce counter-evidence as 
to the value of the property did not justify a find¬ 
ing of the lower Court in effect that the sale was 
fraudulent. 

A mortgagee is not a trustee of the power of sale. 
It is a power given to him for his own benefit, to 
enable him the better to realize his mortgage-debt. 
If he exercises it toTwi for that purpose, without 
corruption or collusion with the purchaser, the Court 
will not interfere, even though the sale be very dis¬ 
advantageous; unless indeed, the price is so low as in 
itself to be evidence of fraud. 

Appeal from a judgment of the Court of 
Appeal, dated January lOth, 1911, reversing 
a decree of Morrison, J., dated May 7th, 1910, 
which dismissed the respondents* action. 

Sir B. Finlay, K. O,, and Mr. Bowlatt, for 
the Appellants. 

Mr, Riggins, for the Respondents. 

JUDGMENT. 

Lord Db Yilliers.—T his is an appeal 
against a judgment of the Court of Appeal 
of British Columbia reversing a judgment 
of Morrison, J., in the Supreme Court, which 
dismissed the plaintiff’s action with costs. 
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The plaintiffs were the mortgagors and 
personal representatives of mortgagors of a 
certain quarry known as Haddington Island, 
and the defendants were the assignees of 
the mortgage and purchasers of the quarry, 
the sale to the latter having been effected 
by virtue of a power of sale conferred on the 
mortgagees by the indenture of mortgage. 
The statement of claim contained several 
claims, but the claims to which the argu¬ 
ments before their Lordships were mainly 
directed were for a cancellation of the con¬ 
veyance to the purchasers, and for a declara¬ 
tion that the plaintiffs were entitled to 
redeem the mortgage. The grounds upon 
which these claims were based were 
that the assignment of the mortgage did 
not vest in the defendant Company any 
interest or title to the raorlgage; that there 
had not been a due registration either of 
the assignment or of the conveyance; that 
the defendant Company had no right to 
exercise the power of sale; that no demand 
had been made on the mortgagors for pay¬ 
ment and no notice given to them of the 
intended sale, and that the defendant Com¬ 
pany did not use its best exertions, or 
indeed any exertions to obtain the best 
price for the said Haddington Island alleged 
to have been sold by it as aforesaid, and 
that the purchase price alleged to have 
been paid by the defendant Walker or the 
defendants MacDonald, Wilson, and Snider, 
was a very inadequate price for the said 
property. At the close of the trial the 
learned Judge made the following observa¬ 
tions:— The whole transactions seem to 
me to have been quite valid and regular, and 
you cannot disturb the defendant; but I 
have some misgivings as to the assignment 
to Fulton. Outside of that, I would nob 
hesitate to give judgment. I think the 
same was valid and the other points I am 
eatisBed on, but T have some misgivings 
on that point. There is an obvious mis¬ 
print as the assignment, the validity of 
which is denied was made by and not to 

Fulton wh) was Commissioner of Lands. The 

mortgagee was one Macaulay, who had 
assigned the mortgage to a previous Com¬ 
missioner of Lands and the point now made 
by the plaintiffs was that the title to the 
mortgage did not vest in the defendant 
Company as assignee inasmuch as the 
CommiBsioner liad not obtained the 


authority of the Lieutenant-Governor in 
Council to assign the bond. The Judge, 
after considering the question, decided that 
it could not be raised without making the 
Attorney-General a party. He accordingly 
dismissed the action with coats. On appeal 
to the Court of Appeal the Chief Justice and 
Mortin, J., confined themselves entirely to the 
question whether the sale had been made by 
the defendant Company with due regard to 
the interest of the mortgagors. Galliher, J., 
also discussed that question bub he made a 
few observations upon another question raised 
in the Court of Appeal, namely, whether an 
arrangement made before the date of assign* 
menb by the Government with the mortgagors . 
under which the Government was to receive 
the royalty due to the mortgagors on stone 
taken from the quarry and apply the same 
in reduction of debt would have debarred 
the Government from exercising the power 
of sale. If the Government had no right 
to sell the property the assignees would 
equally be debarred from selling it. Upon 
this point the learned Judga said: Taking 

all arrangements which tinally culminated in 
the agreement of July 12th, 1894, and reading 
that agreement, it appears to me it goes no 
further than to provide for an application of 
the royalty on such stone as should be sup* 
plied thereunder on the mortgage. This 
was done, and although we find credit for 
atone supplied for the Empress Hotel, I treat 
that merely as a sum received and applied 
in due course on the mortgage. This was the 
last credit given and some two years before, 
the mortgage was assigned to the defendant 
Company so that even if that is treated as a 
payment under a special agreement the mort¬ 
gagors were for a long time subsequent there** 
to in default and the government could deal 
with the mortgage as they saw fit due regard 
being had to the interest of the mortgagors^ 
Their assigns could, of course, do likewise, 
lie agreed, however, with the other members 
of the Court of Appeal that the sale had not 
been made with the due regard to the inter¬ 
ests of the mortgagors and the sale was ac¬ 
cordingly ordered to be set aside and the 
plaintiffs were allowed to redeem. 

Their Lordships entirely agree with the 
view that what took place between the 
Government and the mortgagors before the 
asvsignmeut was not sufficient to deprive the 

aesiguoes of tho right to exercise the powoc 
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of the sale contained in the indenture. The 
real question, therefore, to be decided in this 
appeal is whether, in view of the findings and 
of the evidence given at the trial, the Court 
of Appeal rightly decided that there was 
such a reckless disregard of the interests of 
the mortgagors as would justify the setting 
aside of the sale. 

The parties against whom the action was 

brought were not only the assignees of the 

mortgage, but also the purchasers of the 
property. 

, The sale was effected by virtue of a power 
which is in the following terms :—‘*lf the 
mortgagors make default as to any of the 
covenants or provisos herein contained, the 
principal hereby secured shall at the option 

of the mortgagee, his heirs or assigns, forth¬ 
with become due and payable, and in default 
of payment the powers of sale hereby given 
may be exercised, provided that the said 
mor gagee, on default of payment for one 
month may on one month’s notice, enter on 

lands. And provided 
also that, in case default he made in payment 

ot either principal or interest for two months 

af er any payment of either falls due, the 

Said powers of leasing or selling of any of 

them may he acted upon without any notice 

nf of the payment 

K - 1,1 payable.” 

within'th^’’ tbe mortgagees acted 

and the PP^ors in selling the property, 

entitled to the full 
benefit of their purchase unless it be alleged 

1 , that they acted in collusion with 

* price was so low as 

in Itself to be evidence of fraud or collusion. 

n or unately, from first to last, there is no 

a ega ion in the statement of claim charg- 

j ^ Purchasers with fraud or collusion 

f ^ knowledge of the existence 

of facts which would invalidate the sale. 

he allegations that the defendant Company, 
that is to say, the vendors, did not use any 
exertions to obtain the best price for the 
land, and that they sold it to the purchasers 
at a very inadequate price, are quite consis¬ 
tent with perfect good faith on the part of 
the purchasers, and yet these are the only 
allegations from which it could possibly have 
been inferred that at the trial attempts 
would be made to charge them with collusi'^'^ 
or want of good faith. At the trial 


evidence was mainly directed towards estab- 
lising those grounds of claim which have 
since been practically abandoned. Incident¬ 
ally, Alden House, one of the plaintiffs, was 
asked what the value of the property was 
and his answer was: “Well it is worth at' 
least ^>20,000 at the very least. We were 
offered 3 30,000 for it once.” As this 
amount is far in excess of the price for 
which the property was sold, namely, 
$3,250, it is contended that the sale should 
not be allowed to stand, but, in the absence 
of any notice to the defendants that the 
alleged inadequacy of price would be relied 
upon as proof of fraud or collusion on their 
part, they should not be prejudiced by their 
failure to produce counter-evidence as to 
value. The evidence as to the value given 
on behalf of the plaintiffs was of the most 
flimsy nature. Husou said that they had 
been offered $ 30,000 for the quarry, but did 
not produce the person who had made the 
offer. Nor did the plaintiffs produce any 
expert or, indeed, any other evidence in sup¬ 
port of Huson’s casual statement as to value. 
If the property was so valuable early in 
1908, there is no satisfactory explanation 
why it was not sold and the proceeds of the 
sale applied towards redemption of the 
mortgage. It is clear from the correspond¬ 
ence that, as far back as January 1908, Huson 
knew that there was a prospect of the pro¬ 
perty being immediately sold for the amount 
of the original mortgage-debt, but, although 
he protested against such a sale, he made no 
attempt to find the means of paying the 
Government the sum of $ 1,150, which was 
all that was then still owing for principal 
and interest. Under the indenture of mort¬ 
gage, the mortgagors were at liberty to pay 
the debt after three months’ notice in writ¬ 
ing to the mortgagee or his assigns, or upon 
the payment of three months’ interest in 
lieu of notice. No such notice appears to 
have been given, nor interest tendered either 
to the Government or to the defendant Com¬ 
pany after it had, in March 1908, obtained 
from the Government an assignment of the 
mortgage. The defendant Company accord¬ 
ingly sold the property for $ 3,250 and it 
now holds the balance after payment of capi¬ 
tal and interest, at the disposal of those 
entitled thereto. The trial Judge was per¬ 
fectly satisfied as to the validity of the trans¬ 
action. In the notice of appeal to the 
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Court of Appeal, although other grounds of 
alleged invalidity are fully stated, not a word 
is said as to fraud or collusion. But the 
Court held, in effect, that the sale was fraudu- 
lent. Among the cases cited by Galliher, J.| 
was that of Warner v. Jacob (1) where Kay, 
J., summing up the authorities is reported to 
have said : “The result seems to be that a 
mortgagee is, strictly speaking, not a trustee 
of the power of sale. It is a power given to 
him for his own beneGt, to enable him the 
better to realize his mortgage-debt. If he 
exercises it bona fide for that purpose, with¬ 
out corruption or collusion with the pur¬ 
chaser the Court will not interfere, even 
though the sale be very disadvantageous, 
unless indeed the price is so low as in itself 
to be evidence of fraud.” In the present 
case the statement of claim alleged in effect, 
that the sale was very disadvantageous, 
but it gave no hint to the defendant 
that they would be called upon at the 
trial to meet a charge of either corruption 
or collusion or to meet the case that the 
price was so low as in itself to be evidence 
of fraud. Under these circumstances, their 
Lordships are unable to attach the same 
importance as was attached by the Court 
of Appeal to the circumstance that the de¬ 
fendants produced no evidence as to the value 
of the property, nor are they prepared to 
dissent from the finding on the facts by the 
learned Judge at the trial. They will, there¬ 
fore, humbly advise His Majesty that the 
judgment of the Court of Appeal should be 
reversed and the judgment of Morrison, J., 
restored. The respondents will bear the costs 
of this appeal and the costs incurred in the 
Court of Appeal and the Supreme Court. 

Solicitors for the Appellants: Messrs. 
Qard Rook ^ Co. 

Solicitors for the Respondents: Messrs. 
Maddison Stirling^ Humm Davies. 

(1) (1882) 51 L. J. Ch. 042; 20 Ch. 1>. 220; 40 L. T. 
666; 30 W. 11. 721. 


(s. c. 5 S. L. R. 184.) 

SIND JUDICIAL COMMlSSIONII)R*S 

COURT. 

Original Civil Soit No. 4 op 1904, 
September 5, 1910. 

Present'. — Mr. Fawcett, A. J. C. 

HEMANDAS BAMRAKHIOMAL — 

Plaintiffs 

versus 

CHELLARAM and others—Defendants. 

Civii Prncedure Code {Act V of of 1908^, s. 161, 0. 
XX, r. 3 —Interlocutory judgment^ Right of successor 
to rC’Ccnsider-- Civil Procedure Code (Act V o/1908^, a* 

92 (2), interpretation of—Retrospective effeci^Civil 
Procedure Code {Act X/Ko/1882), a. 539—Schema suit 
instituted before passing of Jiew Code — Bar under sec- 
tion 92 (2)—General Clauses Act (X of 1897), a. 6, 
scope of—Interpretation of Statutes—Procedure Acts. 

A Judge lias power to reconsider an interlocutory 
judgment delivered by iiis predecessor on any iBsne 
before the final disposal of tlio case, if interlocutory 
judgment is based on uu erroneous assumption or 
hypothesis. 

Balieant v. Secretary of StatCf 32 B. 432, at p. 437; 
10 Bom. L. R. 631, followed. 

Chinku V. Utamckand, 2 S. L. R, Civil 69 at p, 63, 
reliod upon. 

Whoro a provision in an onactmont is in its nature 
declaratory, tho presumption against construing it 
retrospectively is inapplicable. 

Attorney-General v. Thvohaldf (1890) 24 Q, B.-D. 657} 
02 L. T. 768; 38 W. R. 627; Steel v. M*Kinlay, 6 App. 
Cus. 754 at pp. 781.2; 43 L. T. 368; 29 W. R. 17, relied 
upon. 

Whero the Legislature allows an interval of time 
between the passing of an enactment and its oom- 
mencoment so that stops might be taken for avoiding 
any hardships aiiaing from the ohango of law, the 
inference is that tho enactment was intended to have 
retrospeotivo effect. 

Tho operation of section 6 of tho General Glauses 
Act is limited to cases in which tho change in the 
law is tho result of a more repeal of the old enaot- 
ment and does not extend whore it is due to au ad¬ 
dition to it. 

Jagodanund v. Amritalal Sircar, 22 0. 767 at p. 
781, followed. 

Steele V. M*Kinl(iyy 6 App. Cas. 765 at pp. 781-3, 
43 L. T. 858; 29 W. H. 17, relied upon, 

Tho Code of Civil Procedure, 3908, contains no 
saving of pending suits from its operatkn. The 
general intention of rotrospectivity is indicated by 
tlio special savings of pending arbitration proceedings 
and tho present right of appeal. 

Tho provisions of suh.scetiou (2) of sootiou 92 of 
tho Code of Civil Procediiro nro of a declaratory 
nnturo inserted with n view to settlo the point 
whether tho pi'ovisions of tho corresponding sec¬ 
tion 539 of tho former Code wero mandatory or not} 
eonsoquently, they oporato rotrospeotively. 

Abdul Rchman y. Kassutn Ehtxihim, IB Bom* L. B» 
683 at p. 688; 11 lud, Cas. 726, referred to. 

The i’dMH,(1899) B. 230,roUcd upon. 


Vol. XIII] 


INDIAN OASES. 


265 


HEMANDAS V. CHELLAKAM. 


A suit for removal of certain trustees and for the 
proper administration of a trust instituted without 
the sanction of the Advocate-General would be 
barred under section 92 (2) of the new Code even 
if the suit was instituted in 1904. 

In 1904, the point whether the pi'O visions of sec¬ 
tion 539 of the old Civil Procedure Code were 
mandatory or merely directory was a most doubtful 
one for the province of Sind and a plaintiff cannot be 
said to have had in 1904, an indubitable right to 
bring a scheme suit without the sanction of the 
Advocate-General or other office authorized under 
section 539. 

The subsequent ruling of the Judicial Commis¬ 
sioner’s Court Sind in 1907, Radhibai v, Kundanmal, 
1 S. L. R. 155, cannot properly be said to operate 
retrospectively so as to vest in plaintiff aright at the 
date of the institution of suit which he did not pos¬ 
sess in the state of the laws then existing as inter¬ 
preted by the Bombay High Court or the Sind Sadar 
Court, 

Tricumdas v. Khimji, 16 B. 626, Sayad Hussein v. 
Collector of Karia, 21 B. 257, referred to. 

Mr. £?, Baymond^ for the PlaiBtiffs. 

Mr. Hudaram Mewaram, for the Defen¬ 
dants. 


JUDGMENT.—The plaintiff, who is i 
brother of the late Shewaram Rararakhiomal 
ABd a beneflciary under hie Will, suef 
, ezecutors of the estate, alleginj: 

that they or rather the first three, havi 
een guilty of failure to discharge theii 
B les and acts of bad faith and misconduct 
8 owing them to be unfit to act as executorf 
or rustees, and seeks a decree ordering tb) 
€mova of the first three defendanU anc 
defendant No. 4, who is also a brothei 
ewaram, to administer the trust singlj 

* 1 , trustees in place of the first 

ree efendants, to render full and true ao' 
coun 8 and give such other and further re- 

le as to the Court may appear fit, fair and 

reasonable under the circumstances of tbt 

case. 


he first three defendants deny the alleged 

fu ^ ™'®00Bduct, etc,, and also plead that 

6 plaintiff has no right of suit. 

Ihe following issues were accordingly 
raised on the 9th February 1904: — 

I* Is plaintiff entitled to sue? 

2. Is his suit barred by section 539, Civil 
Procedure Code? 

defendants Nos. I to 3 been guilty 
of the acta mentioned in paragraph 7 of the 
written statement? 

fbere pecuniary circumstances as 
stated ill paragraph 8 P 

5. Should they for these causes, or for 
failure to submit accounts be removed? 


6 . What further orders should be passed 
as regards the estate? 

On the 1st June 1909, the first two issues 
were argued for preliminary decision. The 
first was, however, abandoned by defendants’ 
Pleader, On the 2nd June 1909, Mr. Knight, 
A. J. 0., delivered an interlocutory judgment 
in which he finds the second issue in the 
negative on the ground that, under the ruling 
in Radhibai v. Kundanmal (1), the provisions 
of section 539 of the Civil Procedure Code of 
1882, which was in force when the suit was 
instituted, were merely directory and not 
mandatory. He further holds that the issue 
must be decided by section 539 of the old 
Code, not by section 92 of the new one, “for, 
a subsequent alteration of the law cannot de¬ 
prive plaintiff of a substantive right that he 
enjoyed when he filed his suit.” 

Since then, no further progress has been 
made with the trial of the suit, the proceed¬ 
ings being stayed pending the decision of the 
case in which the validity of the Will is con¬ 
tested on the ground that the property dealt 
with in it was joint family property. That 
case was decided by the Appellate Side of the 
Court on the 24th June 1910, and on the 
14th instant I refused to allow any further 
stay of the proceedings. 

It seemed to me, however, that the view of 
Mr. Kinght as to the non-applicability of 
section 92 (2) of the Code of 1908 to the 
suit, was open to question, and I have, 
therefore, had the point fully argued be¬ 
fore me. 

Mr. Raymond for the plaintiff contended 
that I had no power to re-open an issue al¬ 
ready decided by Mr. Knight: but it is to be 
noted that the issue actually decided was 
only, whether the suit was barred by section 
539 of the Code of 1882. Strictly speaking, 
his remarks regarding the non-applicability 
of section 92 (2) of the Code are obiter dicta. 
But, even taking this point as impliedly in¬ 
cluded in the issue, I think I clearly have 
power to re-consider the matter, if 1 find that 
part of the interlocutory judgment to be 
based on an erroneous assumption or hypo¬ 
thesis. In support of this I would refer to 
the remarks of Batchelor, J., in Balwant v. 
Secretary of State (2); see also the case of 
Chinku V. Utamchand (3>, where a fresh 

(1) 1 S. L. R. 165. 

(2) 32 B. 432 at p. 437j 10 Bom. L. R. 531. 

(3) 2 S. L. R. Civil 59. 
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finding on a issue already decided by the 
Judge’s predecessor was upheld by the Ap¬ 
peal Court. Order XX, rule 3, of the Ci^il 
Procedure Code, to which Mr. R^ymend 
referred, does not apply to this case, because 
Mr. Knight’s interlocutory judgment is not 
a judgment containing the grounds of a dec¬ 
ree in the suit so as to constitute it a judg¬ 
ment of the kind referred to in that rule, see 
definition of “judgment” in section 2 (9) of 
the Code. On the other hand, it would be 
ridiculous for me to go into the merits of 
the suit and record evidence which will pro¬ 
bably take up a large amount of time, if I 
thought that the suit was bad for want of 
the sanction prescribed by section 92 of the 
Code, and that all the time and trouble 
involved in its trial on the merits 
would eventually be wasted. Section 151 
of the Code, applies to enable the Court 
to do what is necessary to prevent such an 
abuse of its process. 

Mr. Raymond relies on the view taken by 
Mr. Knight that, at the date of the institu¬ 
tion of the suit, the plaintiff had a substantive 
right to bring it without any such sanction as 
that required under section 92, and that sub¬ 
section (2) of that section cannot, therefore, 
operate retrospectively to deprive him of such 
right. But, is it tlie case that plaintiff really 
had any such definite right? At the time he 
brought his suit in 1904, there does nob appear 
to have been any authoritative decision by the 
Sadar Court in Sind on the point whether the 
provisions of section 539, Civil Procedure 
Code, were mandatory or merely directory, as 
to which there has been such conflict of 
opinion. But, in so far as the decisions of the 
Bombay High Court are generally followed in 
this Province in preference to those of other 
High Courts (see per Beaman, J., at page 592 
of Sind Sadar Court Selected Decisions, Vol. 
II; where this is stated to have always been 
the practice” of the Sadar Court), the view 
then in force must be taken to have been that 
adopted by the Bombay High Court in the 
cases of Tricumdass v. Khimji (4) and ^apad 
Hussein v. Collector of Karia (5), rather than 
that subsequently adopted by the Calcutta 
High Court and followed by this Court in 
1907. At any rate, the point was at moat a 
doubtful one, and the plaintiff cannot be said 

to have had, or thought he had, an indubit' 

(4) 16 B. 626. 

(6) 21 B. 257. 


able right to file this suit without the sanction 
of the Advocate-General, or other authorised 
officer, under section 539, Civil Procedure 
Code. 

The fact that it was subsequently ruled 
that such sanction was not necessary, no doubt, 
removed any objection such as that raised in 
this case, so long as that ruling and section 
539, Civil Procedure Code, remained in force. 
But it cannot be properly said to operate 
retrospectively, so as to vest in plaintiff a right 
at the date of the institution of the suit, which 
in fact he did not possess in the then existing 
state of the law, as interpreted by the Bombay 
High Court or the Sind Sardar Court. And, 
had the ruling in Radhibai v. Kundanmal (1) 
been subsequently reversed by the Privy 
Council, the decision would obviously operate 
to bar the present suit. The same principle 
seems to me to apply to the provisions of sec¬ 
tion 92 (2) in which the Legislature has 

deliberately reversed the view of the law 
followed in Radhibai*a case (1) and adopted 
that followed by the Bombay High Court. 
As stated in Hardoastle on Statutory Law, 
3rd Edition, page 363, “where an Act is ip its 
nature declaratory, the presumption against 
construing it retrospectively is inapplicable. 
Acts of this kind, like judgments, decide like 
cases pending when the judgment-s are given 
but do not re-open decided oases.'* See aldd 
Maxwell on the Interpretation of Statutes, 3rd 
Edition, page 309, Attomey^Oeneral v. Theohahl 
(6) and Steele v. .WKinlay (7). In the parti¬ 
cular case of sub'seo'ion (2) of section 92 of 
the Code of Civil Procedure, 1908, there can, 

I think, be no reasonable donbt that its pro¬ 
visions are of a declaratory nature, inserted 
with a view to settle the point on wbiob oon- 
flicting decisions had been given by the vari¬ 
ous High Courts, as to whether the provisions 
of the corresponding section 539 of the former 
Code were mandatory or not. 

Another consideration which also tells in 
favour of the above view is, that though the 
Code of 1908, was passed on the 2l8t March 
1908, it did nob actually come into force till 
the 1st January 1909. Attention was drawn 
to the change of law about to be effected by 
section 92 (2), of the Code in RadhabaVs OSM 
(1) and if the plaintiff had exercised due 

(G) (1890) 24 Q. B. D. 557* 62 L. T. 763; 38 W. B. 
527. 

(7) 6 App. Gas. 574 ut pp. 731-2: 43 Xi. T. 368; 29 
W. K. 17. 
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Vigilance, lie coaid have moved the Court to 
dispose of the case before the 1st January 
1909, so as to avoid the operation of section 
92 (2), in respect of pending suits. The fact 
that the Legislature allowed an intervalof time 
in which plaintiff might have taken steps for 
avoiding any hardships arising from the 
change of law, is a circumstance which sup¬ 
ports the inference that section 92 (2) was 

intended to have retrospective effect; see Hard- 
castle on Statutory Law, 3rd Edition, p. 362, 
and Maxwell on the Interpretation of Statutes, 
3rd Edition, p. 311. 

As said by Davar, J., in Abdul Rehman v. 
Kassum Ebrahim (8), **the object of providing 
that in charity suits the previous sanction 
of the Advooate-Greneral should be a condi¬ 
tion precedent to the institution of the suits 
18 to save trustees from harassing and 
vexatious actions at the instance of irresponsi¬ 
ble parties.” It is, therefore, somewhat on a 
par with the Public Authorities Protection 

Act, 1893, (56 and 57 Viet. C. 61), section 1 
of which provides a period of six months* 
limitation for actions instituted in respect 
of any alleged neglect or default in the 
execution of any Act of Parliament or of 
to? duty or authority. In The Ydun 

(1^), it was held that this provision was 
retrospective; as dealing with procedure 
only. This is a far stronger case than the 
present, because, the protection there given 
amounted to an absolute bar of the suit; 

^ore there is no bar, provided 

©Advocate-General’s consent be obtained. 

®*^^'®®otion 2 of section 92 was not in- 
ended to be retrospective, the Legislature 
womd almost certainly have inserted the 

n j Ihe commencement of this 

Oode after the word ‘*in8tituted,” c/. section 1 

Authorities Protection Act, 

f 1 GO noted that the Code 

of 1908 contains no saving of pending suits 

and does not even impose the limitation ‘‘so 

which is contained in section 
IQQQ ’ Criminal Procedure Code, 

general intention of retrospectiv- 
ity IS, on the contrary, indicated by the special 
saving of^ pending arbitration proceedings 
under section 89 (2); while section 154 only 

saves a present right of uppeaZ,” and not of 
smt. 


® I*!*® General Clauses Aci 

(9) (?899“a 23^ 


1897, does not help the plaintiff, because, 
as pointed out in Jagodanund v. Amritalal 
Sircar (10), the operation of such an enact¬ 
ment is limited to cases in which the change 
in the law is the result of a mere repeal of 
the old enactment, and does not extend 
where it is due (as in this case) to an 
addition to it, cf. also Steele v. M'Kinlay 
(7), where a distinction is drawn between a 
repealing and a declaratory Act. In any 
case, for the reasons already given, “a 
different intention appears” and section 
6 of the General Clauses Act, 1897, does 
not, therefore, bar the retrospective operation 
of section 92 (2) of the Civil Procedure 
Code to the present suit. 

I accordingly hold that the plaintiff had 
no vested right at the date of the institution 
of the suit, which can bar section 92 (2) 
from operating retrospectively to it, and 
that the provisions of that sub-section, 
being of a declaratory nature, do apply to 
the present suit. Mr. Knight has not fully 
considered this point and his interlocutory 
judgment that sectiou 92 (2) does not apply 
is, in ray opinion, baaed on an erroneous 
assumption, which justides me in refusing to 
be bound by it. The result is, that I hold 
the present suit barred by section 92 (2) of 
the Code for want of the Advocate-General’s 
sanction. It is admitted that the suit is 
one regarding a trust created for public 
purposes of a charitable or religious nature;” 
and the plaint is not c:>DfiQed to the private 
trust under the Will, but prays for the 
removal of the three trustees —defendants 
generally. 

For the above reasons, I dismiss the 
plaintiff’s suit, with costs' I see no sufficient 
reason to refrain from following the ordinary 
rule as to costs following the event, especially 
as this seems to me clearly a case in which, 
at any rate, a reasonable suspicion arises as 

to the bona jide nature of the suit. 

Suit dismissed, 

(10) 22 0. 767 at p. 781. 
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(s. c. 10 M. L. T. 557.) 

MADRAS HIGH COURT. 

Second Civil Appeal No. 722 op 1910. 

October 25, 1911. 

Present: —Sir Ralph Senson, Judge, 
and Mr. Justice Spencer. 

A. R. R. S. V, SEVCGAN CHETTY 

—Plaintiff—Appellant 

versus 

KRISHNA AlYANGAR and another— 

DKPSNDANT.^ — Respondents. 

Civil Procedure Code (Art V of 1903), O- VI, r. 17 

_ Quit to recover account-hooks from one's servants — 

Amendment of plaint --Adding further relief to recover 
moneys. 

Where a suit as originally framed is to recover 
the account-books of tlic plaintiff from his servants 
who were in charge of his business, an application for 
amendment, before any evidence was recorded, merely 
claiming by way of further relief the moneys duo 
from them also on the facts stated in the original 
plaint is proper and should be allowed. The fact 
that the further relief asked for might have been 
barred in the interval does not by itself render the 
amendment improper. 

Kisandas Rupchand v. Racchappa Vithoha, 33 B. (>44 
at p. 651; 11 Bom. L. R. 1042 and Mnlla Veetil Seethi 
Kutti V. Kerambath Painthuti Achutan Nair, 21 M. L. J. 
475; 10 Ind. Cas. 218, refoired to. 

Weldon V. Neal, (1887) 10 Q. B. D. 394; 66 L. J. 
Q. B. 621; 35 W. U H2C), distinguished. 

Account-books are personal property and a suit to 
recover them from servants would lie. 

Second appeal against the decree of the 
District Court of Madura, iu Appeal Suit No. 
551 of 1909, presented against the decree 
of the Court of the District Munsif of 
Sivaganga, in Original Suits No. 47S of 1908. 

Mr. F. 0, Sieshachnriar, for the Appellants. 

Mr. 0. Madhavnn Nair^ for the Respon¬ 
dents. 

JUDGMENT.—We think that the Courts 
below were in error in refusing to allow the 
plaintiff to amend his plaint as prayed in his 
petition of the 8th July 1909. This petition 
was put in before any evidence had been 
recorded, it did not allege any new facts, 
bub merely prayed that an additional relief 
might be granted on the facts stated in the 
original plaint. 

It may be that the further relief then 
asked for bad become barred in the interval 
but we do nob think that this by itself 
necessarily renders the amendment improper. 
The rule applicable is that contained iu 

Order VI, rule 17 of the new Code of Civil 

Procedure which enacts that the Court may 
at any stage allow a party toameud the plead 
ings “in such manner as may be just’* and 


that “all such amendments shall be made as 
may be necessary for the purpose of deter¬ 
mining the real questions in controversy 
between the parties.” There can be no 
doubt that both the conditions laid down in 
the above rule are satisfied in the present 
case. The reliefs claimed by the plain¬ 
tiff and the facts on which he claimed them 
are stated in the original plaint, though 
he then only ask^d the Court to recover his 
account-books from the defendants, who were 
alleged to be his servants, and said he would 
bring a separate suit for the money due by 
them. He afterwards thought it was desir¬ 
able to claim the recovery of the money in the 
same suit. There is no injustice to the 
defendants in allowing this amendment, for 
the effect of it is to enable the plaintiff to 
prove his right to money which, before any 
bar by limitation had arisen he had in the 
original plaint claimed as due to him by the 
defendants (see the remarks of Batchelor, J,, 
in Kisandas Rupckmid v. Bachappa Vithoha 

(1) and also the recent case in this Court 
Mulla Veettil Seethi Kutti v, Koramhath 
Painthuti Achutan Nair (2). The case 
of Weldon v. Neal (3), is very different 
from the present case, for in that case 
the proposed amendment alleged assault, 
malicious prosecution and other facts not 
stated in the original plaint, and which oon- 
stituted a totally new cause of action. The 
Courts below not only refused to allow 
amendment in the present case, but dismiss* 
ed the plaintiff’s suit as originally framed 
on the ground that it was unsustainable. 

We do not understand why it was consider¬ 
ed to be so. The plaintiff alleged that the 
defendants were his servants on a monthly 
pay and had charge of his shop, and claimed 
that the accounis kept by them in regard 
to the business were his property and he 
sued to recover these accounts. It is 
ditfioult to see why such a suit should be 
unsustainable. 

We set aside the decrees of the Oourts 
below and remand the suit to the District 
Munsif to be restored to his file and to be 
disposed of according to law. He should 
allow the amendment desired by the plaiutiffi 
and allow the defendants to put in a fresh 

(1) 33 B. iUl at p. 651: 11 Boni.L. R. 1042. 

(2) 21 M. L. J. 476; 10 Iiul. Oas. 2l8. 

(3) (1887) 10 Q. B. 1). 394; 56 L. J. Q, B. 621| 85 
W. R. 820. 
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written statement if they desire to do so, and 
if necessary, he should revise the issues. 

The costs will abide the results. 

Decree set aside. 


[s. c. H M. L. T. 1 ; (1911) 1 M.W.N. 16j 9 A.L.J. 40.] 

PRIVY COUNCIL. 

Appeal from the High Court op 
Judicature for the North-Western 
Provinces, Allahabad. 

November 22, 1911. 

Present *.—Lord Maccaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali. 
Thakurain LBKHRAJ KUNWAR — 

Appellant 


versus 

Thakur HARPAL sIN(3-H and others— 

Respondents. 

Hindu Law — Succession—Impartible estate^-Rule of 
primogeniture—Owner devising the estate to his tvidow 
-“Next reversioner disputing the Will—Probate —Co?n- 
a^omse-^Construction—Character of the estate taken 
oy the next reversioner. 

Oneii. S., who was in possession of an impartible 
estate, sacoession to which was governed by the rule 
^ ,T.^/,”'®S®niture, died without male issue, leaving 
a Will by which he left his entire estate absolutely 
hiB widow, who applied for a grant to her of 
rebate of the Will. The next reversioner, S- S* filed 
jeotions to Probate being granted, and instituted 
a suit against the widow claiming that the Will was 

as against him and the estate and 
tuat absolute possession over the entire estate should 
be awarded to him. A decree in the suit was 
Kftf wcordance with the terms of a compromise 
4 . ® whereby it was provided, inter 

duri’ng^he should remain in possession 

exereWntf fi, ®f the entire estate left by R. 8. 

nowflr powers of a gaddi-nashin without the 

Cnal a. 3. should receive an 

or ftnv ». on the death of the widow S. S. 

should be the absolute 
and +iio 4 . V ^ ®9tate and should occupy the gaddi^ 
anv TMft f^® indispensably necessary to raise 

the estate by way of a loan the parties 
fionL ®®°^P^onii8e should in concurrence with 
aoma t borrow an amount and re«pay the 

tbe profits of the estate. The Will 
AL. ®®^®®ntlyadmitted to Probate. S.8. predeceased 
anD T/•^be wido-v of S. S. brought the 

of the estate as 

o«/i * husband’s distant cousin in the male line 

members of his family: 

Ha a j ^^® ^^ights of the parties to the suit 
pended on the construction of the compromise, but 
not upon the Will of R. 8. and that the fact that 
alter the compromise the Will was admitted to Probate 
° rights of 8. 8. 

eldf also, that the compromise did not change the 
c aracter of the estate, which as an impartible estate 
devolved on 8. S. on the death of R. 8.; that by the 
compromise 8. 8. reserving to himself the said annual 
income out of the estate gave to the widow of R. 
tf. a bare interest for her life in his (S. 8J) impartible 
estate, and that on the death of 8. 5, the estate as 


an impartible estate devolved, subject to the life- 
interest of the widow of R. 8., on the heir of 8. 8» 
according to the rule of primogeniture, and not on 
the widow of 8. 8. 

Harpal Singh v. Lakhraj Kunwar, 30 A. 406j 5 A. L. 
J. 405j (1908) A. W. N. 165, affirmed. 

Appeal from a jadgmenfc and decree of the 
High Court at Allahabad, dated May 29bh, 
1903, reversing that of the District Judge of 
Jaunpur, dated February 24th, 1906, 

FACTS. — The suit was instituted iu the 
Court of the Subordinate Judge of Jaunpur, 
but was subsequently transferred to the 
Court of the District Judge of Jaunpnr, who 
allowed the plaintiff’s (appellant’s) claim. 

The facts of this case are fully stated in 
the judgment of their Lordships. For a 
report of the judgment of the High Court see 
Harpal '^ingh v. Lekhraj Kunwar (1). 

Sir R Erie Richards^ K. 0., and Mr, B. 
Duhe^ for the Appellant.—The estate, thongh 
impartible, is alienable, and Rindhir Singh 
had the power to devise it to his widow. 

[Mr. De Oruyther-, K, G —I do not dispute 
that point, which was decided in Rani Sartaj 
Kuari V. Bam Deoraj Kuari. (2)] 

Randhir Singh made a Will giving the whole 
estate to Sonao Kunwar, his wife, who by 
virtue of that gift became the absolute owner 
of the estate: Musammat Surajmani v. Rihi 

Eatk OihT (3). 

The effect of such a transfer of the estate 
was, that the original character of its im- 
partibility and the special custom regulating 
its descent by the rule of primogeniture were 
destroyed. That is the effect of the Will. 
Probate of that Will was granted to Sonao 
Kunwar, and the absolute gift of the estate 
to her is good. 

Even if the estate is impartible, the appel¬ 
lant succeeds to it, unless it is established 
that the estate is impartible and also that 
succession to it is governed by the rule of 
primogeniture. But, here, by virtue of the 
compromise, Sheopal Singh acquired an abso¬ 
lute vested interest in the estate subject to 
the life interest of Sonao Kunwar. 

That interest of Sheopal Singh was his self- 
acqnired property and passed to his widow 
on his death under the ordinary rale of 

(1) 30 A. 406; 5 A. L, J. 405; A. W. N. (1908) 
165. 

(2j 15 1. A. 51; 10 A. 272. 

(3) 35 I. A. 17; 18 M. L. J. 7; 12 C. IV. N. 231, 10 
Bom. L. K. 59; 5 A. L. J. 67; 7 0. L. J. 131; 3 M. L. T. 
144 (P. C,). 
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descent of self-acquired property of a Hinda 
governed by the Mitakhshara law: Peria- 
sami V. Periasami (4) and the Shivagungas 
case (5). Reference was also made to Abdul 
Wahid Khan v. Uwiammat Nuran Bihi (6). 

Mr. De Qruyther^ K, 0. and Mr. (7. E, A. 
Ross, for the Respondents, were not called 
upon, bnt they referred to Khunni Lai v. 
Oobind Krishna Narain (7) as to effect of a 
compromise. 

JUDGMENT. 

Sir John Edge. —This is an appeal by 
Thakurain Lekhraj Kunwar (the plaintiff) 
from the decree of the High Court of 
Judicature for the North-Western Provinces 
of India, dated the 29th of May 190S, which 
set aside the decree in the plaintiff’s favour 
of the District Judge of Jaunpur, and dis¬ 
missed the plaintiff’s suit and certain objec¬ 
tions which had been filed by her. 

In the suit in which the decree now under 
appeal was made the plaintiff, who was the 
widow of Sheopal Singh, claimed proprietary 
posseasion of the Riasat of Singra Mau in the 
District of Jaunpur, and mesne profits. The 
defendants to the suit, who are respondents 
to this appeal, are Thakur Harpal Singh, a 
distant cousin in the male line of Sheopal 
Singh, Shamsher Rahadur Singh, a younger 
brother of the father of Thakur Harpal Singh, 
Raghuraj Bahadur Singh, and Rampal 
Singh, minors, sons of Shamsher Bahadur 
Singh, and Thakurain Janki Kunwar, the 
widow of Rudarpal Singh, who was a brother 
of Sheopal Singh and had died without male 
issue. The last common ancestor of Sheopal 
Singh and Thakur Harpal Singh was Dammar 
Singh. 

The District Judge of Jaunpur gave the 
plaintiff Thakurain Lekhraj Kunwar a decree 
for possession as an Hindu widow, and decreed 
mesne profits. From that decree the defen¬ 
dants, Thakur Harpal Singh and Shamsher 
Bahadur Singh, on his own behalf and as 
guardian of his sons Raghuraj Bahadur Singh 
and Rampal Singh appealed to the High Court, 
and in that appeal the plaintiff filed objec¬ 
tions to the decree of the District Judge, 
claiming that she was entitled to a decree 

(4) 5 I. A. 61; 1 M. 312. 

(5) 9 M. T. A. 539; 2 W. R. 31 (P. C.). 

(G) 12 1. A. 91; 11 C. 597. 

(7) 38 I. A, 87; 15 C. W. N. 645: 8 A. b, J. 552; 13 
0. L. J. 575; 13 Bom. L. R. 427; 10 M. h. T. 25; 2 M. 
W. N. 432; 21 M. L. J. G45; 33 A. 350; 10 lud. Cas. 

477. 


for possession of the Singra Man Estate 
as an absolute owner, and not merely for the 
estate of a Hindu widow. The defendant 
Thakurain Janki Kunwar did not defend the 
suit; she claimed no interest. 

The question upon which this appeal de¬ 
pends is a short one. The Estate of Singra 
Mau descended in the male line from Dam¬ 
mar Singh as an impartible estate to one 
Randhir Singh, who died without issue male 
in January 1895. In the family to which 
Randhir Singh, Sheopal Singh and Thakur 
Harpal Singh belonged the rule of primogeni¬ 
ture applied so far as this Estate of Singra 
Man was concerned. The pedigree of the 
family will be found in the judgment of the 
High Court; it is sufficient now to say that 
Sheopal Singh, who was the plaintiff’s hus¬ 
band, was the son of Jagurnath Singh, a 
younger brother of Randhir Singh, and that 
on the death of Sheopal Singh without a son 
in July 1899 ,the defendant Thakur Harpal 
Singh was, subject to the life-interest of Tha¬ 
kurain Sonao Kunwar under a compromise, 
the next member of the family who was en¬ 
titled to the possession of Singra Mau, if the 
estate was then impartible. The question as 
to whether the estate had ceased to be im¬ 
partible or had continued to be and was 
impartible on the death of Sheopal Singh de¬ 
pends upon the construction of an agreement 
of compromise of the 25th of April 1896, to 
which Sheopal Singh and Thakurain Sonao 
Kunwar, who was the junior widow of 
Randhir Singh, were the parties. 

Randhir Singh, who was then 74 years of 
age, and in possession of the impartible Estate 
of Singra Mau, made a Will on the 15th De¬ 
cember 1694, by which he left hia entire 
estate and every kind of moveable and im¬ 
moveable property of which he wiiS then in 
possession to Thakurain Sonao Kunwar, bis 
junior wife. It is admitted that if Randhir 
Singh was then of testamentary capacity he 
had power, as the owner in possession of the 
impartible E^tateof Singra Man, to make that 
Will, and by it to put an end to the impar- 
tibility of the estate, and to exclude his 
nephew Sheopal Singh from the suooessioa, 
which was the effect of the Will as it was 
executed. After the death of Randhir Singh 
his widow Thakurain Sonao Kunwar applied 
for a grant to her of Probate of the Will. 
Sheopal Singh and others filed objections to 
Probate being granted ; thereupon in MftWjh 
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1896 Sheopal Singh brought a saib in the 
Court of the Subordinate Jadge of Jaunpur 
against Thakurain Sonao Kunwarand Thaku- 
rain Shankar Kunwar, the senior widow of 
Randhir Singh, a pro forma defendant, and 
Babu Soridat, also a pro forma defendant, in 
which Sheopal Singh alleged that when 
Randhir Singh was seriously ill and on the 
point of death, and quite incapable of enter¬ 
ing into any contiact or of understanding any 
transaction, the well-wishers of Sonao 
Kunwar and Shankar Kunwar, having col¬ 
luded together, caused the Will to be executed. 
Sheopal Singh further alleged in that suit 
that, according to the old custom and nature 
of the property, and also on the strength of 
right of survivorship, the right to occupy the 
gaddi^ and to enter into possession of the 
entire estate devolved upon him on the death 
of Randhir Singh, and he prayed for a decla¬ 
ration that the Will of the 15th of December 
1894 was null and void as against him and 
the estate, and for a decree dispossessing 
Thakurain Sonao Knnwar and Thakurain 
Shankar Kunwar, and awarding absolute 
possession to him, Sheopal Singh, over the 
entire E.state of Singra Mau, together with 
twaZafrs, moveable and immoveable property 
appertaining to the said estate. 

On the 25th of April 1896 Sheopal Singh 
and Thakurain Sonao Kunwar entered into 
an agreement of compromise which was 
executed by them and was in the form of a 
petition to the Court of the Subordinate 
Judge of Jaunpur in the suit which had been 
fought by Sheopal Singh against Sonao 
Kunwar, Shankar Kunwar, and Babu 
^ridat. That petition was presented to 
he Court of the Subordinate Jadge, and 
on the 27fch of April 1896, the Subordinate 
Judge made a decree in the suit in accord¬ 
ance with the petition giving possession of 
the estate to Sonao Kunwar for her life 
subject to the terms of the compromise. 

The petition of compromise was as 
follows:— 

1. The name of Musammat Thakurain 
Sonao Kunwar will continue to be recorded 
in the Revenue papers in the same way in 
which it stands recorded, and she will re¬ 
main in possession during her life-time of all 
the moveable and immoveable properties, of 
which Rai Randhir Singh was in possession, 
exercising the powers of gaddi nashiyi (occu¬ 
pation of gaddi) without the power to transfer 


or change the estate in any way. 

“2. I, Thakur Sheopal Siugh, will take 
the sura of Rs. 12.000 a year at the rate of' 
Rs. 1,000 per mouth from Mits^mmnt Tha¬ 
kurain Sonao Kunwar for all ray expenses, 
and T, Musammat Thakurain Sonau Kunwar,* 
will pay the same. I, Thakur Sheopal 
Singh, will not interfere with the estate 
in any way in the life-time of Musammat 
Sonao Kunwar. After tho death of 
mat Thakurain Sonao Kunwar. i, Thakur 
Sheopal Singh, or any representative of 
mine who may be living at the time, will be 
the absolute owner of all the moveable and 
immoveable properties possessed by Rai 
Randhir Singh, and will occupy the gaddi. 
In case of non-payment of the fixed annual 
allowance, I, Thakur Sheopal Singh, will 
have power to recover the same by institut- 
ina a suit and attaching the profits and 
moveable property belonging to Thakurain 
Sonao Kunwar. 

“3. If I, Thakur Sheopal Singh, have to 
go to any member of the brotherhood, or 
any rats on the occasion of any ceremony or 
otherwise, I will have authority to take as 
much equipage belonging to the estate as [ 
require, and when I go out for recreations, &e., 

I will take any conveyance I like for my use. 
Thakurain Sonao Kunwar will have no power 
to forbid me. 

4. If, on any particular occasion, any 
indispensable necessity arise in the estate, 
and it be necessary to take a loan, we Tha- 
kur Sheopal Singh and Musimmat Thaku- 
rain Sonao Kunwar, will, in concurrence 
with each other, borrow five or ten.thousand 
rupees, and re-pay the same gradually from 
the profits of the estate. 

“5. 1, Thakurain Sonao Kunwar, also 
accept all the aforesaid conditions. It is, 
therefore, prayed that the case may be struck 
off as a contested one on the basis of the 
compromise, and the costs incurred by the 
parties be charged against themselves. This 
compromise may be embodied in the decree. 
M.usammat Thakurairv Shankar Kunwar and 
Sridat, pro forma defendants, have been 
exempted.*’ 

Sheopal Singh died on the 27th of July 
1899 without issue male, and without having 
made any disposition by Will or otherwise of 
bis interest in the Singra Mau Estate. Tha- 
kurain Sonao Kunwar, wlio had been in pos¬ 
session of the estate under the compromise 
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of the 25fch April 1S96. died on the 20:ih of the Will was invalid*, and consequently that f 

Jane 1904, and thereupon Thakarain Lebh- Thakarain Sonao Kunwar had taken no-title 

raj Kunwar and Thakar Harpal Singh res- under it, and that the estate as-an impartible 

peotively claimed possession of the estate. estate had vested in him on the death of 

On the 6th of July 1904 the Collector of Randhir Singh. By the oompromiae, Sheopal 

.launpur ordered mutation of names in favour Singh, reserving to himself an income of 

of Thakur Harpal Singh; from that order Hs. 12,000 a year out of the estate, gave to 

Thakurain Lekhraj tCunwar appealed to the Thakurain Sonao Kunwar a bare interest for 

Commissioner of Benares, who on the 2Qd of her life in his impartible estate. Sbeopal 

September 1904 dismissed the appeal. Singh in the agreement of compromise oare-i 

The Disti ict Judge of Jaunpor in his jadg- fully provided that on the death of Thakpraiu 

raeut in this suit held that the estate had Sonao Kunwar, he or his successor should be 

descended to Thakurain Sonao Kunwar under the absolute owner of the estate and shonld 

the Will of Randhir Singh by an entirely occupy the gad(U\ that on the occasion of any 

new title, and had thereby lost its character ceremony, or when he should go out for 

of impartibility, and was no longer subject to recreation, he should have the right to take 

the special custom of descent. The District as much equipage and any conveyance be- 

Judge further held that the estate which longing to the estate for bis use as he should 

Sbeopal Singh would have taken had he require, and that Thakurain Sonao Kunwar 

survived Thakurain Sonao Kunwar, would be should have no power to forbid him; and 

self-acquired by Sheopal Singh as arising out that should it be indispensably necessary, to 

of the contract of compromise with Thakurain raise any money on the estate by way of loan 

Sonao Kunwar. As the learned Judges he and Thakarain Sonao Kunwar sboold in 

in the High Court rightly observed, the concurrence with each other borrow Rs. 6,000 

District Judge went behind the compromise or Rs. 10,000 and re-pay the same gradually 

and held that the Will was a valid Will from the profits of the estate. Under the 

binding on Sheopal Singh, and determined compromise Thakarain Sonao Knnwar had no 

what in his opinion were the rights of the power to encumber the estate for any purpose 

parties before the compromise, the very thing except in conjunction with Sheoraj Singh, 

the avoidance of which led to the compromise. The terms to which their Lordships have 

The learned Judges in the appeal iu the referred are consistent only with the oon* 

High Court held that the right of the atruotion placed upon the compromise by the 

parties to this suit depended upon the con- High Court, and there are no terms in the 

struotion of the compromise, but not upon compromise which suggest any other oonatruo* 

the Will of Randhir Singh. With that con- tion. To these terms Thakurain Sonao Kun- 
elusion their Lordships in this appeal agree. war submitted. It may be mentioned that 
They also held that:— the Subordinate Judge of Jaunpur, before 

"Upon the language of the compromise it making his decree of the 27t.h of April ]896| 
is not possible to hold that the character of took the precaution of ascertaining that 

the estate, as it had been handed down Thakurain Sonao Kunwar understood the 

from father to son for generations was terras of the compromise. The High Court 

changed. As an impartible Estate Sheo- rightly dismissed the suit of Thakurain 

pal Singh laid claim to it, and the Lekhraj Kunwar. 

compromise provided that as an impartible The fact that after the compromise the 
estate it should devolve upon him,'* Will of Randhir Singh was admitted to Pro- 

And they accordingly dismissed the suit. bate did not affect the rights of Sheoraj Siugh. 

Their Lordships consider that the High Their Lordships will humbly advise His 
Court put the only possible construction Majesty tliat the judgmeut and decree 

upon the agreement of compromise. Sheopal appealed against should be affirmed and tho 

Singh never admitted the validity of ttie appeal dismissed with costs. 

Will as against him, and never admitted that Appeal dismissed. 

Thakarain Sonao Kunwar had obtained Solicitors for the Appellant: Messrs. T.O* 
any title under the Will. It is obvious Summershays and Son. 

from the terras of the compromise that Solicitors for the Respondents: Meaare. 
Sheopal Singh consistently maintained that Rnrotr. Roggers and NevilL 
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isIND JUDICIAL COMMISSIONER’S 

COURT. 

OBiMrNSL Applicatiom No. 74 op 1911 

Aagnst 25, 1911. 

Preseni:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

EMPEROR— Complainant 

versus 

ANDAL naZud KHAMISO—Accdsed. 

ParcFon fender oj—Approver-Pardon granted bn 

approi-er placed on trial- 
forfeiture of pardon—Examination in Sessions Court 
not necessary—Pardon does not affect liahiUiy before 
perjury committed subsequently—Approver's statement 
on oath signed by hirn—Statement as witness-Perjury 
-—Sanction to prosecute—Criminal Procedure Cadi 

offence”~-rnquiru"- 
164-JadtCiai proceedings-- 

Penal Code (Act XLV of 1860^, s. 193 ^ 

<id7a)_of tI,e Criminal Procedure Code qualify the 

Xda “"<1 "ot the 

wKVsr “"p"“ 

.ut Magistrate cau legally grant a narclon 

^ ® not himself inquire into the offence, 

hoc i u legally be tendered to a person who 

tnalbytho Polfoe or to an 
MagLtrate Committing 
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the Committing iragistr^e!* 

M*'® PfosecMfor, for the Crowe. 

Mr. IFaMumal Udharam, for the Accused. 

under^sSbir^ 337(3)" fo" sructio^for the 
prosecution of the opponent Andal fcr 
giving false evidence in respect of con- 
tradictory ^.atements made on the 29fch 
July to the District Magistrate, Sukkur and 
on the 22ud September before the Sub 
Divisional Magistrate, Rohri. 


f2) are complied 

>j„d..«. “?rri "v.? 

la” ““ “'‘truthful witness. It is not Lcessary 

bns 7om“Tfor h “coined M tTe'ses^ 

Koh of the/if ri ® “““ ‘'® have committed 

o“ea V p?, o'ras granted. 

PmneZ 33 ^t.yiV.sieami v. 

»;r.“ 

A pardon cannot affect a liability to be tried for 
perjury committed after the tender of the pardon. 

thf refers to those cases in which 

he disclosure made by the approver shows that only 

a minor offence triable by a Magistrate bas been 

A District Magistrate is competent to record the 
ueposition of the approver on oath although he may 
have no jurisdiction to try the offence. 

The deposition on an oath made by an approver 
before a District Magistrate, although signed by the 
approver, is a statement given by him as a witness. 

The statement of an approver who has forfeited 
his pardon may be used as the basis of a charge of 
perjury against him. Section 339 (2) contains no 
express limitation of the use of the statement to a 
trial for the original offence. 

Empress v. Asghar Ali, 2 A. 260, Reg. v. Hanmanta, 
IB. 610; Queen v. Alagu, 16 M. 421; Queen-Empress v. 
^harmUf 11 B. 702, distinguished. 


The opponent and two other persons were 
suspected of murder. On the 29th July 
the investigating Police placed the opponent 
before the District Magistrate who tendered 

°° conditions stated in 
section 337. Criramal Procedure Code. The 
opponent acfiepted a tender and was ex¬ 
amined by the District iVfagistrate under 
section lo4, Criminal Procedure Code. He 
made a statement implicating himself and 
the others in the murder. The two others 

were then placed before the Sub-Divisional 

Magistrate on a charge of murder. The 
opponent was examined as a witness ia 
the inquiry before the Ooramitbing Magis¬ 
trate and denied nearly every statement of 

fact that he had made to the District Magis¬ 
trate, 

The statements are so irreconoilable that 

on the merits there can be no defence to the 
application. 

Various legal defences have been raised • 

but before discussing them I shall pro-’ 

ceed to consider a point that has not bean' 
raised. 

It has not been suggested that the pardon 
was illegally tendered by the District Mavis 
trate. Prinsep in his commentary on the 
Code of Criminal Procedure suggLts that 
no pardon can be tendered unless the inquiry 
before commitment under Chapter XVIII 
has began and then only by the Magistrate 
holding such inquiry. He appears to limit 
the scope of the section to a procedure by 
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emperor tJ. ANDAl. 

^bich as'^^^acoased It 

is ’“['therefore, incapacitated Thi 

person and ho ., th^ evidence- rec 

by section .342 K^J witness. There la ooi 

can be converted in o « • in 

r rt^rtbtak”” ir -ndJ of the section Tb 

justify tbe limitation. ’'word bl 

to tbe “offence under to an T1 

SrJy u’nder“ 0 b:;rXVIII see tbe de^ co 

*'*'“'"'ou” »i“ ih. P.I™ i’"'* ■!-- *■ 

157). The power to tender pardon is K 
+ “the Diotricfc Magistrate or Presidency 

sanXn of tbe District Magistrate any t 

other Magistrate.” Tbe words ] 

into tbe offence” qualify tbe words Magis- . 
Ste of tbe First Class,” but they do not 
aualify the words‘The District Magistrate t 
or Presidency Magistrate.’ For in the case 
of a sanction given by tbe District Magis- < 
trate to any other Magistrate it woub be 
the latter Magistrate who would be 

the inquiry and not the District Magistrate. 

If, therefore, tbe District Magistrate o.in 
sanction tbe grant of the pardon altbougb 
he is not making the inquiry bimselt— 
a fortiori be can himself grant a pardon in 

such a case. 

Further, the expression any person sup- 
nosed to have been directly or indirectly 
concerned in or privy to tbe offence under 
inquiry” is a very wide one and includos 
others besides an accused who has been sent 

up for trial by the Police. 

The pardon was, therefore, legally tendered 

and that being so, tbe various legal defences 

raised are easily disposed of. ' 

It is first suggested that the statement 
made by opponent to tbe District Magistrate 
was a confession and not a statement. -It 
was, no doubt, signed by the opponent and 
tbe District Magistrate in ins reasons^ for 
tendering tlie pardon uses the word c:in- 
fessiou.’ But tliere is no doubt that the 
statement is that of a witness and not 
the confession of an accused. Section Idl 
provides for the recording both of 
statements of persons pioposed to be 


.died as wilnesses and of perEons whom 
U is proposed to charge with an 
Lo former are called statements and are 

recorded on Tath but 

: ..."'.rb, ..onb. 36.. 

Ibh r.l.> W obl.ini.S bi. 

r tb.. ...... ~ 

The District Magistrate used the word 

J.” r, '.-til =d t 

br d.r r. r 

lethe deposition of opponent given as 

'''ifc^rtben said that under section 337 (4) 
the District Magistrate had no jurisdiction 
o try thl offence and. therefore, could no 
record tbe depo.sition. P-^^on can only be 
tendered in cases triable exclusively 3 
High Court or Court of Session and section 
(4) only refers to those cases in which 
he diseWre made by the approver shows 
that only a minor 

Magistrate has V“be 

. cases this offence should not b® ‘"ed y_^ 

, Magistrate tendering the ^ 

; not the case here ; moreover, the fact that 

: the Dis(riot Magistrate bad 

, try the offence dues not affect hia ®°“P®^ 

> to record tbe deposition •, see the explanation 

yhiri;" ..Id tb.i lb. .pp».bi !■» 

.o;l:in.i...d. b,..ob of»"«“»“ 

which he was pardoned ®® be M ^ 

V examined in the Sessions Court. But 

.. con... i« lb. r.lb.s. m «"•“ 

Sm S Xu iL .ppr.™ b... 

.d mined by the Committing Magistra^ 

les that tbe prosecution '‘J'® ° 

in tbe Sessions Court it they think him 

mt mitruthfiil witness. P“’^^ber. *'b 

Ue only refers to the offence 

.It before tbe tender of pardon. 

,iid possibly affect a liability o ® j 

for perjury committed after the tender ot 

in- panlou. ^ oqq (ft) 

the 11 is next urged that as section 339 

not expressly proviiles that the stat 

( 1 ) IMM. :t 2 l, ^ « « T T 12 ll 

of (2) M. 5l t;s'>Tnd. Cns. 881j 7 M. Ik 

he (1010) M. W. N. 5. 
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approver who has forfeited his pardon 

“fed Z evidence against him when 

ed .or the offence in respect of which the 

ftrn°se t®°dered-it impliedly forbids 

Rnt tl offence. 

339 f2W in section 

339 (2) to a trial for the original offence 

h^d Z i T Legislature 

had in Its mind, for the intention was to 
make any admission in such statement evi- 
deuce against the accused in spite of section 
. ’ Indian Evidence Act. Bat there is no 
implication that the statement may not be 
used in a trial for another offence and 

t“hT®fl, olear 

that the statement may be used as the basis 

Of a charge of perjury. 

Reference has been made to the case of 
Empress y. Asghar Ali (3), but in that case 

y- ^’^rsmanta 

•II follo'^ed, there had been an 

Illegal tender of pardon to a person who 

was an accused before the Magistrate and 

who was, therefore, incapacitated from giving 

evidence by section 342 (4). These cases 

have, therefore, no application. The case of 

Queen-Empress v. hharma (5) was also cited 

but this case was prior to the enactment of the I 

explanation to section 164, Criminal Pro- i 

cedure Code and was decided on the ground 1 

that the Magistrate had not jurisdiction ' 

to record the statement. The case has been s 

distinguished on this ground and explained I 
in the cases of Queen v. Alagu (6) and Queen a 
V. Nanrii (7) The proceeding in which ii 
the statement of a witness is recorded a 

under section 164 is an investigation directed tl 

by law preliminary to the trial and oomes w 
within explanation 2 to section 193, Indian tl 

. therefore, a stage of a 

judicial proceeding. I concur with the 
decision of the Madras High Court on this 
point in Suppa Tevan v. Emperor (8). 

I would, therefore, sanction the prosecu¬ 
tion of the opponent for an offence, under ^ 
section 193, Indian Penal Code, of giving 
false evidence in a stage of a judicial proceed¬ 
ing, either on the 29th July 1910 before the 
District Magistrate, Sukkur, or on the 22nd 


September 1910, before the Sub-Divisioua I 

’’® follow- 

iDg two inconsistent statements;_ 

w A- _ f . . 


l8 Statement before 
3 . the District Magis- 

n frate, Sukkar, ou 29th 
July 1910. 

s I told Allahdi no to 
0 then detain the hania 

- so that I might give 

I him the grain. Al- 

> lahdino went after the 

J hania, and I also 
I followed him. Al- 
' lahdino went run¬ 
ning and caught the 
hania, but the 
hania abased him on 
his wife and sister 
and both quarrelled. 
Being provoked by 
abuse, he strock the 
hinia with the 
hatchet he had in 
his hand. I also 
just arrived there. 
The hania was at 
that time struggling 
and I also struck 
him with a lathi. 
When we had ceased 
striking, my brother 
Rabau also came 
afterwards, on hear¬ 
ing noise. Then I 
and Allahdino threw 
the corpse in the 
water of the dhand 
that was adjoining. 


' Statement before 

the Sub-Divisional 
Magistrate on 22nd 
September 1910. 

J tell 

Allahdino to bring 
back the bania so 
that I might settle 
“P. I and Allahdino 

did not go after him 

Allahdino did not 

stop him. I dij 
not hear Dipo abas- 
ingr Allahdino. I 
did not see Allahdino 
strike him with a 
hatchet, nor did I 
strike him with a 
hatchet. Neither did 
^e kill him. Nor 
did Raban come 
there. I and Al- 
lahdino did not re- 

move the body to the 
pond. 


Sanction accorded. 


(5) 2 A. 260. 

(4) IB. 610. 

(6) 16 M. 421. 

(7) 22 A. 116. 

(5) 29 JW. 89i 3 Cr. h. J. 370. 


(5) 11 B. 702. 


[s. c, 10 M. L. 663; (1912) 1 M. W. N 31 

MADRAS HIGH COURT. 
Criminal MrscKLLANEoas PfimiON No ^il 

OP 1911. 

November 29,1911 

Present-.-Mr. Justice Sunda;a Aiyar aud 

i\ar. Justice Spencer 

S?ETH 

WORTH ARCOT— Petitionee 

versus 

RAMAMMaL and others—Accused 

195 and 5Zl~Penal Code (Aci XLV ofiHol’ 


i 


276 


INDIAN OASES. 


twi2 


assistant sessions jodoe of north AROOT «. BAl 

-r..?STr t, 

under section 463 I JJ Code, includes all r( 

section Ayo, uriiiiiucii offence under section xi 

M£S:'r.E‘s,“ vets s ; 

was committed. ^ r^ yr jj. 479 . 5 Ind. {, 

TeniSh^hv. Bolahi 8hah,U^> w. 11 

not RTQ Oneen-Bmpresi; v. Tnha, 12 B. 36. followoci. ^ 
Caa. 87y, ^ ,i^p,,,nent wliicli a person is 

Jnln‘’r;ro“onH; rproduce do. not — ] 

J^singTdo^mon^’Ts^app^-fatly used in the sense of t 

Hs bfing put forward Pell cSde. ' 

SZi TISJe cErt I. .. >"'■ ”S“ I 

to be quashed. ^ ^ ^ ^ 

Jflpr/ss T iJum Dei.’is A. 350; Qu.eK-Empress v. Thak,., 

8 B. 312, referred to. . ., . 

Application praying that in the 

stances stated in the letter of reference dated 

the 4th October 1911. and the order of refer- 

ence made by the Assistant Sessions Jadge 

of North Arcot. dated the 3rd O^ober 1911, 
in the Sessions Case No. oa of 1911, the 
High Court will be pleased to quash the 
order of the Second Class Magistrate of 
Tirnpattnr, dated the 5th September 
Preliminary, Register Case No. 4 ot 1911, 
committing the accused therein 1° 
their trial at the Sessions Court of North 

Mr. T, Harasimhci Iyengar^ for the Accused. 
The Public Prosecutor, for the Crown. 
ORDER*—This is a reference made by the 
Assistant Sessions Judge of North Arcot 
asking this Court to quash the commitment 
of the accused in Sessions Case No. 55 of 
1911 to the Court of North Arcot. The 
order of commitment was made by the 
Second Class Magistrate of Tirupattur. 
There are five accused in the case. The 
first accused Ramammal is the widow of one 
Earaakrishnier whose mother is the complain¬ 
ant. The second and third accused are 
respectively the father and brother of the 
first accused. The fourth accused is also a 
relation of accused Nos. 1 to 3. The first 
accused executed on the 20th July 1905, a 
mortgage-deed for Rs. 3.000 in favour of the 
third and fourth accused and the considera¬ 
tion for this deed is stated in it to be the 
amount due for principal and interest on a 
promissory-note dated the lOth August 1902 


alleged to have been executed by *>’8 
aooused’e deceased husband in favour of the 

4th accused for Rs. 2.400. The deed farther 

recites that the executant, the first 

"“.‘“a R.. 1.500 ..t .Hk.R.; 3;0l)0 'r.« 

the third accused for payment to the fourth 
accused towards the amount due on the 
promissory.note. In a suit for maintenance 
instituted by the complainant against the first 
accused in the District Mnnsif s Court of 
Tirupattur No. 1062 of 1909 the first 
accused pleaded, apparently with reference 
to the extent of the property in her bands 

liable for complainant’s maintenance, that she 

owed a debt of Rs. 3.000 to the 3rd and 4th 

accused on the mortgage mentioned above. 

She summoned the 4th accused to produce 

the mortgage-deed and the promissory-note 

and in obedience to the summons they were 

produced by him. • .v i lb. 

The case for the prosecution is 

promissory-note of the lOth Augus , 

is a forged document and that no debt wM 
due by the first accused’s husband to the 
, 4t'i accused. The charges against the 1st 

, accused are abetment of forgery of a 
> security (i.e., the promissory-note) and 
= fraudulently using the same under sections 
1 468 and 109, Indian Penal Code, and section 

471, Indian Penal Code. The 2nd, 3rd and 

B 5ih accused are charged with abetment ot 
li the forgery of the promissory-note, the ^nd 
accused was the writer and the 5th saoused 
1. the attestor of the promissory-note. And 
the charges against the 4tli aooused are 
le forgery of the promissory-note end frandu- 
jt lently using the same as genuine. _ 

at The learned Assistant Sessions J““fr8 
of opinion that the commitment ot all the 

ae aooused is illegal. With regard to the let 
he aooused, the objection to the commitment 
ir. according to him is that the prosecution WM 
he not maintainable without the sanction of the 
ne District Munsif’s Court of Tirupattur as the 
in- offences of abetment of forgery and using 

ire the forged document as genuine i^o 

he mitted by a party to Original Suit No. lUOU 
0 a of 1909. in Couit in respect of a document 
rst produced in that suit. The Assistant Sessions 
a Judge is obviously right in holding tba an 
the offence under section 463, Indian 
ra- mentioned in clause (0) of section 195, fi 
ihe minal Procedure Code, covers an offence unde 
, a section 468, Indian Penal Code, the objOTt oi 
)02 mentioning section 463, in amotion *95 vV/i 
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Criminal Procedure Code, being to include all 
cases of forgery whatever the nature of the 
fraudulent intention may be. Tam Shah v. 
Bolahi Shah (1) and Queen^Empress v. Tulja 
( 2 ). 

The commitment of the 4th accused for 
forgery of the promissory-note and fraudulent¬ 
ly using the same as genuine has next to be 
considered. With respect to the latter Court, 
it is contended that the production of the 
document in obedience to an order of the 
District Munsif^s Court does not amount to 
using it as genuine. This contention is 
sound. The 4th accused was bound to 
produce the promissory-note and would have 
been punishable under section 175, Indian 
Penal Code, if he had failed to do so. An 
involuntary production of a document in 
Court cannot be said to amount to any user 
of it. It was contended for the prosecution 
before the Assistant Sessions Judge that 
apart from its production in the District 
Munsif’s Court, the promissory-note was used 
for giving a colour of validity to the mortgage- 
deed, but we doubt whether this argu¬ 
ment can be upheld. Assuming that the 
promissory-note was forged before the 
mortgage-deed was brought into existence, 
there was nothing done with the promissory- 
note at the time of the execution of the 
mortgage-deed, and it was not used in any 
way. If both the documents were got up 
at the same time then they were part of the 
same transaction and the promissory-note 
could not have been said to be used in any 
manner for the purpose of executing the 
mortgage document. The expression, ** using 
a document ” is apparently used in the sense 
of its being put forward in some way for one 
of the purposes mentioned in section 463, 
Indian Penal Code. 

It is, however, not necessary to decide about 
the validity to the objection to the maintaina¬ 
bility of the charge of user before thedocument 
was produced in Court as the commitment on 
this charge must be quashed on another ground 
which applies equally to the charge of forgery 
as against the 4th accused as well as against 
the accused Nos. 2, 3 and 5. That ground 
is that the promissory-note and the mortgage- 
bond were both executed in the village of 
Varatnapalli within the jurisdiction of the 
Sessions Court of the Salem Division. The 

(1) 14 C. W- N. 479; 5 Ind, Caa. 879. 

(2) 12 B. 36. 


Assistant Sessions Judge held that the com¬ 
mitment would be illegal as the Magistrate 
having local jurisdiction over an offence com¬ 
mitted at Varatnapalli was the 2nd Class 
Magistrate of Kristnagiri in the Salem District 
in so holding. His attention was apparently 
not drawn to section 531, Criminal Procedure 
Code, which lays down that no order of any 
Criminal Court shall be set aside merely on 
the ground that the inquiry in the course of 
which it was passed took place in a wrong 
sub-division or local area, unless it appears 
that such error has in fact occasioned a failure 
of justice. An order of commitment is an 
order within the meaning of this section. See 
Queen-Empress V. Thaku (3) ; Queen-Empress v. 
James Ingle (4) and Queen-Empress v. Abbt 
Reddi (5). JBut it must be held that the com¬ 
mitment to the Sessions Court of North Aroot 
was illegal. Under section 177, Criminal 
Procedure Code, “every offence shall ordinarily 
be inquired into and tried by a Court within 
the local limits of whose jurisdiction it was 
committed." The offence was, therefore, triable 
by the Sessions Courc of Salem and not by the 
Sessions Court of North Arcot. According to 
section 213, CriminalProoedureCode, “aMagis- 
trate may make an order committing the ac¬ 
cused for trial by the High Court or the Court 
of Session as the case may be.’ The 
expression the Court of Session* here can 
only mean the Court of Session having juris¬ 
diction to try the case under section 177, 
Criminal Procedure Code. Section 63 of Act 
X of 1872, provided that ^Magistrates shall 
ordinarily commit to the Court of Session for 
the Sessions Division in which the District to 
which they are appointed is situated.’ But 
the present Criminal Procedure Code contains 
no similar provision. The Bombay High 
Court in Queen-Empress v. Thaku (3) held 
that the commitment should be to the Court 
empowered to try the case under section 177, 
Criminal Procedure Code. The learned 
Judges in that case having to deal with a 
commitment made to a Court nob having such 
jurisdiction did not quash the commitment 
but directed the transfer of the case to the 
Court having jurisdiction. But the Privy 
Council has pointed out in Ledgard v. Bull (61, 

(3) 8 B. 312. 

(4) 16 B. 200. 

(5) 17 M. 402. 

(6) 9 A. 191j 13 I. A. 134. 
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that a transfer from a Court having no jaris- 
diction would not render the proceeding legal. 
The Allahabad High Court in Qiieen-Empress 
V, Ram Dei (7) followed a similar course. 
Ledgard v. Bull (6) was apparently not 
brought to its notice. We do not, therefore, 
think that we would be justified in upholding 
the commitment and directing the transfer of 
the case to the Sessions Court of Salem. We 
must hold that the commitment is illegal, and 
set aside the order of the Sub-Magistrate of 
Tirupattur. As we are informed that an 
appeal against the judgment of the District 
MuDsif*8 Court of Tirupattur in Original Suit 
No. 1062 of 190D is still pending we do not 
consider it necessary to pass any further order 
in the case at present. 

(7) 18 A. 350. 


[s. c. 11 M. I/. T. 23; (1912) M. W. N. 42.] 

MADRAS HIGH COURT. 

Criminal Revision Case No. 588 of 1911. 

Case Referred No. 120 of 1911, 

December 14,1911. 

Present: —Mr. Justice Ayling. 

In re SUBBIAH SERVAI and otoers— 

Accdsed. 

Penal Code {Act XLV of 1800), s, 379— Iheft —/rri- 
ijation tank—Removal of fish^Facts of each case to he 
looked into. 

Whether the removal of lish from an irrigation tank 
amounts to tlieft depends upon tlie facts of each case. 
When the water is so low that the fish could not es¬ 
cape, the removal may bo theft. 

Suhia Reddi v. Mtinsoor Ali Sahib, 24 M. 81, 
Queen-Empresa v. Shaik Adam vahul Shaik Farid, 10 
B. 193, Maya Ram Surma v. Kichala Kantani, 15 0. 
402, referred to. 

Case referred for the orders of the High 
Court under section 438 of the Criminal Pro¬ 
cedure Code by the Additional District Ma¬ 
gistrate of Madura, in his letter, dated the 
16th September 1911, R. 0. C. No. 744/ 
Mag. of 1911. 

The Public Prosecutor^ for the Crown. 

ORDER,—The accused were oonvicied of 
theft in removing fish from a Government 
irrigation tank. They pleaded guilty but 
the District Magistrate, relying on the ruling 
in the High Court Prcceedinga 663, dated 
10th April 1880, has referred the case on 
the ground that the capture of fish in 
an ordinary irrigation tank does not amount 
tu theft. 


The ruling quoted, which has been followed 
in a later case Suhhz Reddi v. Munsoor Ali 
Sahib (1), is authority for the general 
principle above referred to but there is a 
reason to doubt whether that principle is to 
be applied to all cases and under all circam- 
stances or was intended to be so applied. A 
somewhat different view has been taken by 
both the Bombay and Calcutta High Courts, 
vide Queen-Empress v. Shaik Adam valad 
Shaik Fraid (2) and Mayaram Surma 
Nichala Kantani (3). In the former case the 
tank in question was an enclosed Municipal 
tank; but the ratio decidendi was that the fish 
being unable to escape from the tank are 
practically in the power and dominion of 
the owner so as to be capable of being 
the subject of theft. It has been pointed 
out that even in an open irrigation tank* after 
the water has fallen to such an extent that both 
the supply and distribution channels are 
dry the freedom of the fish is equally oiroam« 
scribed and the learned Judges of the 
Calcutta High Court in the ruling 
above quoted appear to clearly reooguise 
that under such circumstances a oouviotiou 
for theft might be sustainable. It was pre¬ 
sumably in view of those considerations that 
Miller, J., in the latest Madras case to which 
I had been referred (Criminal Revision Peti¬ 
tion No. 580 of 1909), held that each case must 
be decided on the particular facts thereof—in 
other words, that the general priuoiple laid 
down in Suhha Uedii v. Munsoor Ali Sahib 
(1) and the earlier case was not universally 
applicable. He accordingly refused to inter¬ 
fere with a conviction based on very similar 
facta to these in the present case. 

In the view 1 cannot but concur though I 
fully realise the desirability of a more posi¬ 
tive expocition of the law, if it were possible, 
and the drawbacks inevitably attendant on 
a slate of affairs iu which an act whioh is 
lawful to-day may become a orimioal 
offence to-moirow and vice versa^ 

In the present, case the judgment gives no 
indication of the state of the tank but the 
Diatiiot- Magistrate says that the Sub-Magis- 
tiate’a statement that the water was so liw 
that the fish could not escape is probably 
orrect. In view of this and of the fact 
that the accused pleaded guilty and have 

(1) 24 M. 81. 

(2) 10 U. 193. 

(3) 15 0. 102. 
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only been awarded small I do nob feel 

ifc necessary to call fir farther eyidenoa or 
to interfere in any way with the convicbion 
and sentence. 


(s, c. 16 C. W. N. 69.) 

CALCUTTA Hiaa COURT. 
Criminal Appeal No, 314 op 1911. 

July 11, 1911. 

Present' —Mr. Justice Caspersz and 
Mr. Justice Sharfaddin, 

KADBR SUNDAR and others — 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of 1860), s. 400 —Association 
for hahiiual pursuit of dacoity—General criminalUy of 
tribe not to he imputed to individual members—Section 
to be strictly construed—Gist of offence —What must he 
established to convict accused —Approver’s testimony — 
Corroboration —Acquittal -No adverse inference against 
accused after acquittal — Past misconduct oj accused, 
when may be considered. 

The general criminality of a tribe or caste cannot 
be imputed to individual members operating in gangs 
where the prosecution is under section 400, Indian 
Penal Code. 

The Public Prosecutor v. Bonigiri Pottigadu, 32 M. 
179 at p. 184; 5 M. L. T. 100; 9 Or. L. J. 567; 5 Ind. 
Cas. 307, referred to. 

The offence under section 400, Indian Penal Code, is 
one of a very special character and entirely the 
creature of statute. The section must, therefore, be 
strictly construed. 

Judgment of Phear,J., in Queen v. Moohtaram Sirdar, 
23 W. K. Cr. 18, relied upon. 

Association for the habitual pursuit of dacoity is 
the gist of the offence under section 400, Indian Penal 
Code. 

Although the evidence need not show the same deg¬ 
ree of particularity as to the commission of each 
dacoity as is required to support a substantive 
charge of that crime, it must bo established, for the 
purpose of conviction, that the accused belong to a 
gang whose business is the habitual commission of 
dacoity. The special conspiracy must be prov¬ 
ed. 

impress V. Kure, A. W. N. (1886) 65, and King- 
Emperor v. Tirurnal Reddi, 24 M. 523 at p. 54i6, refer¬ 
red to. 

Corroboration of the testimony of an approver 
must connect the accused with the offence, that is, as¬ 
sociation of a gang of persons for the business of habi¬ 
tually committing dacoity. 

No adverse inference can be drawn against the ac¬ 
cused after their acquittal. Therefore, if some of the 
persons accused under section 400, Indian Penal Code, 
had been tried on a charge of dacoity but acquitted, 
that fact cannot be relied on by the prosecution to 
prove that they were habitual dacoits. 

Emperor v. Noni Qopal Gupta, 16 C. W. N. 593; 38 C. 
559; 10 Ind. Cas. 582; 12 Or.L.J. 286, and Re.v v. Prim¬ 


mer, (1902) 2 K. B. 339; 71 L.J.K.B. 805; 86 L. T. 836’ 
51 W. R. 137; 66 J. P. 647; 20 Cox. C.C. 269, followed* 

If the association for the purpose of habitually com¬ 
mitting dacoity be made out, the past history of the 
accused, that they had hepn convicted of dacoity oi' 
had been bound down to be of good behaviour 
would be significant. 

Bonai v. Emperor, 15 C. W. N. 461; 9 Ind. Cas. 555; 
38 C. 408; 12 Cr. L. J. 97, relied upon. 

Appeal against the conviction and sentence 
under section 400, Indian Penal Code, passed 
on February 15th, 1911, by the Additional 
Sessions Judge of Bogra, agreeing with the 
opinion of the assessors. 

Babu Monmatha Nath Mukherjee, for the 
Appellants. 

Mr. Sultan Ahmed with Moulvi Khorshaid 
Hossien, for the Crown. 

JUDGMENT,—The Sessions Judge 

concurring with the four assessors, has 
convic;ed the 29 appellants for belonging 
to a gang of persons associated for the 
purpose of habitually committing dacoity and 
he has sentenced appellants Nos. 2 and 27 to 
transportation for life and the other appel¬ 
lants to rigorous imprisonment for seven or 
five years. The trial of the case occupied two 
months in the Court of Session, but the sub¬ 
stantial question for determination is a 
simple one, namely, whether the approver, 
Bayan Sandar, has been adequately corro¬ 
borated in respect of each of the appellants. 
Six appellants Nos. 8, 10, 14, 15, 17, 26 may 
be excluded at the outset, because the learned 
Deputy Legil Remerabraocer intimated dar¬ 
ing the hearing, that he was unable to support 
their convictions. There lemain 23 appel¬ 
lants including two (Nos. 2 and 18) who made 
confessions in the Magistrate’s Court. 

The case for the Crown is that the 
Sandars are a semi-criminal tribe, dwelling 
in boats, wandering and predatory by habit 
and instinct, that the appellants belonged to 
a gang of Sandars operating during the years 
1891—1909, in the Districts of Bogra, Pubna, 
Rungpur, Myrnensingh and Rajshahye, and 
that the numerous dacoities that took place 
were the work of this gang which, however, 
did not invariably consist of the same persons 
but committed dacoities in detachments. 

Bayan Sandar, the approver, was con¬ 
victed in the Gadakhali Dacoity case in 
February 1909. Subsequently, on the 11th 
April 1909, he made a detailed confession to 
a Magistrate of the crimes be bad been guilty 
of, as a member of the gang, and this was 
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“verified** by another Magistrate. On this 
basis, the 29 appellants were sent up for 
trial with the result we have mentioned. 

The Sessions Judge, after reciting the 
history of the initiation of the case and 
stating the general effect of the evidence of 
Bayan, proceeds to give, in tabular form a list 
of the dacoities and thefts in which Bayan 
implicated himself and the appellants who 
are his relations. 

The tabular form gives a list of eighteen 
criminal occurrences, the date of each 
such occurrence, the names of the persons 
implicated by the confession of Bayan and 
by bis evidence in Court, and the documents 
(first informations, etc.) and the witnesses 
proving the occurrence. But the numerous 
witnesses mentioning the appellants merely 
say that they are Sandars iha.t they live in 
boats, and that the boats congregate in hahars 
that is in flotillas, at various places in the net 
woik of rivers which constitute a peculiar fea¬ 
ture of that part of the country. The 
witnesses identify the appellants in one sense, 
but they do not coniject them or any of them 
with the tabulated occurrences Identifica¬ 
tion of this kind does not carry the case for 
the Crown very far in a prosecution under sec¬ 
tion 400, Indian Penal Code, though no doubt 
such evidence and the other evidence in this 
case might he valuable if the proceedings had 
been forbad livelihood or with reference to the 
Criminal Tribes Act (now Act III of 1911). 
The general criminality of a tribe or caste 
cannot be imputed to individual members 
operating in gangs where the prosecution is 

under section 400, Indian Penal Code. See 

The Public Prosecutor v. Bonigiri Poitig.idu (1). 
similarly, the doouments specified do not 
prove that particular persons were named as 

, * T_ j 1 1 in any occurrence to 

which they relate. In seven occurrences only, 
landars were suspected as having committed 
the ofFence reporkd. None were convicted. 
The ntmest that can be said is that Sandnrs 

were seen within a distance of three miles 

froin the scenes of the cccarrences at or about 
the time in question. We offer these observa¬ 
tions in this place because they have an im- 

portant bearing in the matter of corroboration 

of the testimony of the approver, and it is as 

well to state, at once, the difficulty we feel 

in dealing with the case. 


(1) 32 M. 179; 5 M. 
Cas. 307. 


L. T. 100; 9 Cr. 


li, J, C07; 6 Iiul. 


Ll91g 

The Sessions Jndge, after discussing some 
discrepancies in the evidence of Bayan, next 
proceeds to consider each occurrence from the 
ytar 1892 to 1903 when the Gadakhali daooity 
in which Bayan was caught red-handed, was 
perpetrated. The Sessions Judge explains 
the nature of the corroboration, which, in his 
opinion, was suflBoient, but we do not find any¬ 
where that he directed his attention to what 
is legally adequate corroboration, that is, 
evidence connecting each of the appellants 
with each or some of the occurrences. We 
may mention that the Magistrate who verified 
Bayan*s confession was not examined as a 
witness, but the inferior evidence of the 
verification witnesses was recorded and relied 
on. Even so, the verification does not touch 
the appellanls. 

The Sessions Judge then mentions oertain 
other dacoities and thefts of which the Fol- 
chati dacoity may he taken as a specimen. A 
Railway Booking Clerk (P. W. No. 65) says 
that some persons took 7or 8 tickets, possibly, 
bearing consecutive numbers, at the Bogra 
Station for Pulchari on the day in question. 
We are unable to hold that this fact, proves 
that twelve of the appellants were the 
dacoits-—in faot, railway tickets must be 
issued in a consecutive series, and the clerk 
cannot know whothepassengers are—whether 
dacoits or others. Moreover, Bayan said, in 
his confession that only eight persons com¬ 
mitted the Fulohari daooity. The finding of 
the Sessions Jndge is in general terms that,—' 
There appears reason to think Sandar^ com¬ 
mitted those dacoities and thefts.*' He also 
says that a large number of S*!ndara were 
seen slaying with their boats at the different 
centres of their assooiation; that thefts and 
dacoities increased in the quarter where they 
used to stay; that the Sandars were kept under 
Police surveillance, and their boats used to be 
regularly searched. It is a faot of importance 
that no stolen property was ever recovered in 
any of these searches. 

The Sessions Judge concludes his judgment 
with a consideration of the case of each of 
the appellants, but his analysis is not con¬ 
clusive and does not go beyond his previous 
estimate of the evidence. 

In dealing with the judgment of the Ses¬ 
sions Judge we have inevitably expressed the 
views wo aiG constrained to adopt on the 
essential aspects of the case. The learned 
Deputy Legal Remembrancer and the learn* 
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ed Vakil for the appellants have afforded us 
the greatest assistance in examining the bulky 
record in which, it is admitted, much irrele¬ 
vant matter is contained. The arguments of 
the learned Deputy Legal Remembrancer may 
now be considered in their order, and we pro¬ 
ceed to do so. 

It is argued for the Crown (1) that evidence 
proving an offence under section 400, Indian 
Penal Code, need not be of the same qualify 
as in the case of ordinary offences; (2) that in 
seven dacoities, during the shorter period 
1899 —1909, Sandars were referred to as being 
concerned in the same, and that their presence 
near the scenes of the occurrences affords 
sufficient corroboration of the story of Bayan; 

(3) that four of the appellants (Nos. 7, 9, 21, 
25) werejsent uplbut acquitted in thePnlchari 

daooity (P. W. Nos. 65, 75.204); (4) that 

the previous convictions of some of the ap¬ 
pellants may be taken into consideration; (5) 
that the confessions of appellants Nos. 2 and 
18 are sufficient to complete Ahe evidence 
against them. 

(1) Association is the gist of the offence 

punishable under section 400 of the Penal 
Code, that is, association for the habitual 
pursuit of dacoity. The subject is fully 
discussed by Dr. Gour in his second 
volume on the Penal Law of India, and he 
has collected all the cases under the section 
(pp, 1587—1590). The section is a 
highly penal one, and, as was said by 
Phear, J.,in The Queen v. Mooli taram 8irdar(2)j 
the offence is *one of a very special character 
and entirely the creature of statute.” The 
section must, therefore, be strictly construed. 
Although the evidence need not show the 
same degiee of particularity as to the com¬ 
mission of each daooity as is required to 
support a substantive charge of that crime 
{^Etnpress v. Kure (3)] it must be established, 
for the purpose of conviction, that the accus¬ 
ed belong to a gang whose business is the 
habitual commission of dacoity. The special 
conspiracy must beproved— see .Emperor 

V. Tirumal Beddi (5). A good illustration 
of the kind of evidence to be adduced in such 
a case as this is to be gathered from the 
judgment of Munro, J.. in The Public Pro^ 
secutor v. Bonigiri Pottigadu (1). and we think 

(2) 23 W. R. Cr. 18. 

(3) (1866^ A. W. N. 65at p, 66. 

(4) 24 M. 623 at p. 546. 


that, in the case before us, the evidence under 
the seven heads (at p. 181 of the report is 
almost entirely absent. For instance, it has 
not been shown that the appellants move 
about in batches, have been arrested in batches, 
and are absent from home in batches, or that 
the appellants have been concerned in a large 
number of dacoities. 

(2) It follows from the principles we have 
just mentioned, that the implication of Sandars 
generally in the number of even seven 
dacoities spread over the shorter period often 
years, is not sufficient proof against the present 
appellants. The tribe or caste of Sandars 
contains thonsands of human beings, and even 
one haharov flotilla of fifty boats may include 
two hundred persons. The approver Bayan 
has been corroborated to some extent as to the 
facts of the dacoities, but that corroboration 
has no tendency to prove that the appellants 
were with him on each or some of the occa¬ 
sions. Corroboration of the testimony of an 
approver must connect the accused with the 
offence—here, the association of a gang of 
persons for the business of habitually com¬ 
mitting dacoity. In this essential respect, 
the evidence does not sufficiently support the 
story of the approver, and we may add that 
Bayan*s deposition, which has been placed 
before us, is not free from important con¬ 
tradictions which cast doubts on his veracity. 
We have already noticed the vital fact that 
no stolen property was found in the possession 
of any of the appellants; if stolen or 
suspicious property had been discovered, that 
would have been adequate corroboration. 

(3) The third contention of the learned 
DeputyLegal Remembrancer may be dismissed 
with the observation that the acquittal of the 
accused in Fulchari daooity can only mean 
that they bad nothing to do with that crime. 
See the cases of The Emperor v. Ncni Oopal 
Qupta (5), Bex. v. Plummer (6). No adverse 
inference can be drawn against the accnsed 
after their acquittal. 

(4) The next argument concerns the 
previous convictions of some of the appellants. 
Jadu (No. 23) was twice punished for dacoity. 
Sabed (No. 4), Rahimuddin (No. 6), Jalla 
(No. 11), Jadu (No. 23) and Toraiz (No. 24) 
were bound down to be of good behaviour under 

section 110, Criminal Procedure Code. Lai 

(5) 15 C. W. N. 593; 33 0. 559; 10 lud. Cas. 582; 
12 Cr. li. J. 286. 

i6) (1902; 2 K. B. 339; 71 h. J. K. B. 805; 68 L, T. 
cy 36; 51 W. R. 137; 66 J. P. 647; 20 Oox. C. 0. 269. 
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Ohand (N'o. 19) was coovicted for theft and 
sentenced to three months* rigrorous imprison¬ 
ment. These arethe previous convictions relied 
on. They do not carry much weight, though, 
no doubt, if the association for the purpose of 
habitually committing dacoity had been made 
out, the past history of some of the 
appellants would have been signiQcant, as was 
pointed out in the case of Bonai v. llie King» 
Emperor (7). 

(5) The last contention covers the case of 
the appellants who confessed in the Brst 
Court (Nos 2 and 18). We have heard the 
confessions read out. The appellants did not 
admit the existence of a gang. No. 2 spoke 
of five thefts and five dacoities. No. 18 men¬ 
tioned only one theft and one dacoity. The 
confessions were retracted before the Ma¬ 
gistrate. In our opinion, such confessions 
cannot be deemed conclusive where tlie other 
evidence in the case is so wanting in preci¬ 
sion. 

The conclusion of the whole matter is, that 
all the appellants, including the six exempt¬ 
ed by thelearned Deputy Legal Remembrancer, 
are in the same category, and must be 
acquitted of the present charge under section 
400, Indian Penal Code. We regret the 
expenditure of public time in the trial of this 
case in the Court of Session. 

The appeal is allowed. The convictions and 
sentences are reversed. The appellants will 
be set at liberty, so far as the present pro¬ 
ceedings are concerned, 

Appeal allowed, 

(7) 16 C. \V. N, *101; 38 C, 408; 9 Incl. Gas. 555; 12 

Or. L. J. 97. 


MADRAS HIGH COURT. 

Criminal Appeals No,-?, ;;14 and 657 of 1911, 

December 15, 1911. 

Present', — Mr. Justice Spencer. 

lure ARUNAOHELLA TEVAn'and 

ANOTHER—Appellants. 

Penal Code {Act XLV of I860), s/?, 392, 397-3/,.s. 
direction to Jnry-^Absence oj evidence that accused 
caused grievous hurt^Uurt caused by some of the robbers 
—Direction to convict. 


Where, on a charge against tlio accused under s 

tions 392 and 397, Indian Penal Code, the Sosst 
Judge, while pointing out to the jury dint there \ 

no ovidenco that the accused caused grievous h 

or used deadly weapons, directed thorn to com 

under section 397, Indian Penal Code, liocause nri 

0 U 8 hurt was caused by some of the robbers some 
whom ULicd kuivcj: 


Ci9:2 

s 

Ueldf (1) that this amounted to a misdirection and 
the conviction under section 397, Indian Penal Codoi 
could not be sustained; 

(2) that the accused were rightly convicted under 
section 392, Indian Penal Code. 

Criminal Appeal 315 of 1886 and Emperor y. Nagea- 
war, 28 A. 404>: 3 Cr. L. J. 322; A. W. N. (1900) 61, 
referred to. 

Appeal against the conviction and sentence 
of the Court of Session of the Tinnevelly 
Division, in 0, 0. No. 61 of 1911. 

Mr. M, D. Devadoss, for the Appellants. 

Mr. 0. F, Napier, Public Prosecutor, for 
the Crown. 

JUDGMENT.—The appellants have been 
convicted by a jury of offences under seotiona 
392 and 397, Indian Penal Code, and sen¬ 
tenced each to 5 years* rigorons imprison¬ 
ment. This sentence, as the learned Sessions 
Judge himself subsequently discovered and 
has pointed out in a letter of reference, is less 
than the minimum prescribed by seotion 397, 
Indian Penal Code. 

I do not find any misdirection in the 
charge to the jury except as regards the 
liability of the appellants to oonviotion under 
seotion 397, Indian Penal Code. The Judge, 
while pointing out to the jury that there is 
no evidence that these appellants caused the 
grievous hurt or (apparently) used deadly 
weapons has directed the jury that they may 
convict the appellants of an offence under 
seotion 397, Indian Penal Code, merely he- 
causs giievous hurt was caused by some of 
the robbers and (apparently) that some of 
the robbers used knives. This view fiinds no 
support in the wording of the seotion, especi¬ 
ally as compared with seotion 394, Indian 
Penal Code, and is opposed to the ruling of 
this Court in Criminal Appeal No, 315 of 
ISiG reported on page 450 of Vol, I of Weir’s 
Law of Offences and Criminal Procedure and 
of the Allahabad High Court in Emperor v. 
Eageshwar (1). Ife is now supported by the 
Public Prosecutor. I hold it to be erroneous. 
It follows timt the oonviotion under section 
397, Indian Penal Code, was wrong and was 
induced by a misdirection of the Judge. It 
must, therefore, be set aside. 

But I see no reason to interfere with the 
conviction under section 392, Indian Penal 
Code. This is fully supported by the evi¬ 
dence and it is impossible to see how the 
verdict of the jury as regards this offenoe 
could have been influenced by the miadireo* 

(1) A. 404; 3 Cr. L. J, 322; A. W. N. (1000) 01. 
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tion above referred to. I quaab the convic¬ 
tion under section 397, Indian Penal Code, 
and uphold the conviction under section 392, 
Indian Penal Code, The sentence is reduced 
to 3 years’ rigorous imprisonment in the case 
of each appellant. 

Sentence reduced. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 50 of 1911. 

December 6, 1911. 

Vresent: —Mr. Justice Tudball. 

GANBSH PERSHAD—Applicant 

versus 

EMPEROR— Opposite Partf. 

Criminal Procedure Code (Act V of 1898), s. 476 — 
Civil Procedure Code (Act V of 1908^, s. 115—fabri- 
cation oj evidence and Jorgery cornmiited by a Patwari 
tn Tahsil records—Patwari ap^^eartng as a witness in 
District Judge's Court—Departmental inquiry made by 
District Magistrate—District Judge directing prosecu¬ 
tion oj Patwari on basis of Departmental inquiry — 
Judicial proceedings—No inquiry by Distinct Judge — 
Material irregularity. 

A Patwari appeared as a witness in a Civil case in 
the Court of a District Judge. After the decision of 
the case the District Magistrate had a Departmental 
inquiry made which went to show that the Patwari 
had fabricated false evidence and had also forged a 
signature in his diary in the 2aksil records. 
Upon this the District Magistrate applied to the 
District Judge for sanction to prosecute the Patwari 
for the offences of perjury and forgery and along 
with his application for sanction forwarded the record 
of the Departmental inquiry. 

The District Judge on perusal of this record issued 
notice to the Patwari, and after hearing him directed 
his prosecution on the basis of the Departmental 
inquiry: 

(I) that the District Judge had no jurisdic¬ 
tion to order prosecution in respect of matters which 
had occurred in the Idhsil and not in his Court; 

(2) that, assuming the matters to have been 
brought to the notice of the District Judge in the 
course of a judicial inquiry, as the record of the De¬ 
partmental inquiry was not evidence in the matter 
of the sanction applied for by the District Magistrate, 
the District Judge acted with material irregularity 
in ordering prosecution without having himself 
made an inquiry. 

Revision against the order of the District 
Judge of Mirzapur, dated the 14th of January 

1911. 

Mr. Harihans Sakai^ for the Appellant. 

Mr. ByveSf for the Crown. 

ORDER.—This is an application in revi¬ 
sion under section 115 of the Code of Civil 
Procedure and arises out of the following 
circumstancos:— 


A civil suit was heard in the Court of the 
District Judge of Mirzapur in the coarse of 
which Ram Daur Lai, Patwariy gave evi¬ 
dence. 

After the decision of the case the District 
Magistrate applied to the District Judge for 
sanction to prosecute Ram Daur Lai for the 
offences of forgery and perjury. The Dis¬ 
trict Judge refused sanction in respect of the 
forgery on the ground that it was unnecessary 
and refused sanction in the matter of the 
alleged perjury on the ground that the words 
used did not amount to perjury. When 
applying for sanction, the District Magistrate 
forwarded to the District Judge the record of 
a Departmental inquiry made by one of his 
subordinates. The record of that Departmental 
inquiry, judging from the Judge’s order in the 
present case, went to show that Ram Daur Lai 
and one Ganesh Prosad had fabricated false 
evidence or had attempted to do so by intro¬ 
ducing into the Tahsil record room the Pat* 
warVs diary for 1314, also it goes to show 
that these persons either committed forgery 
or entered into a conspiracy to do so by sign¬ 
ing the name of the superior Kanungo 
in the diary. The District Judge on perusal 
of this record and after refusing the sanction, 
for which the District Magistrate had ap¬ 
plied, issued notice to these two persons to 
show cause why be should not place them on 
trial for the above-mentioned offences. After 
hearing what they had to say, he directed 
their prosecution and hence the present appli¬ 
cation in revision. 

The first objection, and a very material 
one, to the action taken by the District 
Judge, is that he had not before him any 
evidence whatsoever in respect of the com¬ 
mission of the alleged offence, there is 
no basis for his order and that he has, there¬ 
fore, at least acted with material irregularity. 
It is urged that the record of the Depart¬ 
mental inquiry is not evidence at all. It is 
clear that the Judge has ordered the pro¬ 
secution in respect of matters which occurred 
in the Tahsil and not in his Court and in res¬ 
pect of which there was no evidence whatso¬ 
ever before him. It may be assumed that 
the matter was brought to his notice in 
the course of a judicial inquiry but it seems 
to be materially irregular to order a piosecu- 
tion for such offences without having before 
it at least seme material in the shape of evi¬ 
dence which goes to show that there is reason 
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to believe that tbe offences have been com¬ 
mitted. The District Judge has made no in¬ 
quiry himself. He has acted on what is nob 
evidence that is on the basis of a record at 
which he ought never to have looked it not 
being evidence in the matter of the sanction 
applied for by the District Magistrate. On 
the ground of what I deem to be material 
irregularity, if not illegality, I admit tbe 
application and set aside the order of the 
District Judge. I make no order as to 

costs. 

Order set aside. 


that case the order for detention in a Reforma¬ 
tory which could not be passed in substifca- 
tion of such sentence—would fall to the 
ground—See Queen-E fnpress v. Hori (1). 

It is admitted that the accused is a young 
boy living under the control of his parents who 
are respectable people and as this is a first 
offence 1 think they might be allowed to retain 
custody of the boy and endeavour to reclaim 
him from the vicious tendencies that he has 
displayed. 

I, therefore, confirm the conviction but 
alter the sentence to one of whipping and 
direct that the accused receive fifteen 


(s. c. 5 S. L. R. 173.) 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Appeal No. 65 of 1911. 
August 16, 1911. 

Present '.—Mr, Pratt, J. C. 
IMPERATOR— 

versus 

RAJABALI SON OP ADMJI— 

ReformeioTy Schools Act {VIII of 1897), 6’. 16 

Detention in lieu of imprisonment—Appeal-Power of 
Appellate Court to alter sentence of imprisonment to 
(me oj whipping—Ejfect of aifcra(tOH. 

Under section 16 of the Hefornmtory Schools Act, 
an order substituting detention in a Reformatory for 
imprisonment cannot be interfered with in appeal but 
this does not preclude an Appellate Court from 
altering the sentence of imprisonment to ono of 
whipping. When the order of imprisonment is altered 
to one of whipping, tho order of detention in a 
Reformatory falls to tho ground. 

Queen-Empress v. Hori,2i A. 391, relied upon. 

Appeal against the decision of the Addi¬ 
tional City Magistrate, Karachi. 

Mr. J. F. de Vertuil, for the Appellant. 

The Assistant Public Prosecutor^ for the 

Crown. 

JUDGMENT.—The accused has been con¬ 
victed of tbeft in a dwelling house and 
sentenced to simple imprisonment for one year. 
The Magistrate has directed that the accused 
should, instead of undergoing the sentence, be 
detained for 4 years in a Reformatory. There 
is no question as to the propriety of the con¬ 
viction for the accused has pleaded guilty. 

Under section 16 of the Reformatory 
Schools Act, VllI of 1897, I cannot interfere 
with tbe order substitnting detention in a 
Reformatory for imprisonment, but that does 
not preclude me from altering the sentenoa 
of imprisonment to one of whipping—and in 


stripes. 

(1) 21 A. 391. 


Sentence altered. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 37 of 1911. 

December zO, 1911. 

Present: —Mr. Justice Karamat Hussain and 

Mr. Justice Chamier. 

AJODHIA PARSHAD —Applicant- 

Appellant 

tersus 

RAM LAL AND another—Opposite Pabtf— 

ResPuNDKNTS. 

Criminal Procedure Code (Acf V of 1898), s. 195 (7), 
els. lb), —Perjury committed in execution proceedings 
in a rent suit—to prosecute — *Casemeaning 
of—Appeal — Jurisdiction—Principal Court of original 
jurisdiction—District Judge. 

In tho course of oxooution prooeedings of a rout 
decree passed under the Agra Tenanoy Act of 1901, 
R. made a statomont which was fatso. An applioation 
was made to tho Assistant Collector for sauotiou to 
prosecute. Tho Assistant Collector rejected tho ap* 
plication. Tho applicant thou appealed to the Dis¬ 
trict Judge who dismissed tho appeal on the ground 
that ho had no jurisdiotioii in tho matter: 

Hcldf that the District Judge was right in dismissing 
tho appeal os ho had no jurisdiotiou in the matter. 

l*or Cfiamiery J .— Tho word ‘oaso’ iu clause (b), sub- 
sectiou 7 of section 195 of tho Code of Criminal Prooo- 
duro of 1808, may mean either tho original oaso, out 
of which arose tho case or proceeding in which the 
offence is said to havo boon committed, or the actual 
proceeding in which tho offence is said to have been 
committed. It must bo construed with referenoe to 
tho uontoxt in which it appears. There being a 
romoto conuootiou with tho original suit and an im- 
mediate connection with tho execution proceeding, the 
case iu connection with wliich tho offence in question 

is alleged to havo boon committed is tho oxeoutioa 
procooding. 

lauso (c) applies to tho prosoub case and, therefore, 
tho applicant should havo applied to the principal 

Court of original jurisdiction. 
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The priuoipal Courb of original jurisdiobiou under 
the Tenancy Act of 1901, is clearly nob bhe Court of 
Bisbricb Judge. 

Per Karamat Husain^ J .—The word “case,” in clause 
(b) of sub-section 7 of section 195 of the Criminal 
Procedure Code means the actual proceedings in which 
the offence is said to hav^e been committed and not 
the original case out of which those proceedings 
arose. 

The opening words of clause (d of the section 
“where no appeal lies” refer to cases in which no 
appeal lies and not to Courts against the decision of 
which there is no appeal. 

Wazir ’Muhammad v. Buh Laly 31 A. 313; 6 A. L. J. 
231; 9 Cr. L. J. 504; 2 Ind. Cas. 182, referred to. 

Revision against the order of the District 
Judge of Moradabad, dated 22ad December 

1911. 

Mr. BamiUony for the Applicant. 

Mr, Bajpai^ for the Opposite Party. 

JUDGMENT. 

Ghamibk, j. —A snit for arrears of rent 
exceeding Rs. 100 was brought in the Court 
of an Assistant Collector of the 6rst class 
and was decreed. In the course of execution 
proceedings in the same Court the respond¬ 
ents made statements which according to 
the applicant were false. The applicant 
then applied to the Assistant Collector for 
sanction to prosecute the respondent. That 
officer refused to give sanction and the 
applicant then went in appeal to the District 
Judge who threw out the appeal on the 
ground that be had no jurisdiction to hear 
it. 1‘his is an application for revision of 
the order of the District Judge. On behalf 
of the applicant it is contended that the 
case is governed by clause (6) of sub-section 
7 of section 195 of the Code of Criminal 
Procedure and that on a proper construction 
of that clause the District Judge had jurisdic¬ 
tion. It is contended further that he had 
jurisdiction even if clause (c) of the same sub¬ 
section is held to be applicable and that 
one or other of these clauses must apply to 
the case. As regards clause (6) the argu¬ 
ment for the applicant is that the case in 
connection with which the offence is said to 
have been committed wasa suit for rent exceed¬ 
ing Rs. 100 against (he decree in which an 
appeal lay to the District Judge, therefore, 
the Assistant Collector who refused sacotion 
must be deemed for the present purpose to 
be subordinate to the District Judge who 
accordingly ought to have entertained the 
appeal. To this the respondent’s reply that 
the case in gonnection with which the offence 


is alleged to have been committed was the 
execution proceeding the order on which 
was not appealable, therefore, clause (h) 
does not apply. The applicant contends 
that even if clause (6) is held to be inappli¬ 
cable clause (c) cannot apply because the 
opening words of the clause “where no 
appeal” refer only fo cases in which no 
appeal lies against any decisions of the Court 
and that the words do not mean as con¬ 
tended by (he respondents. “Where no 
appeal lies in the case in connection with 
which the offence is alleged to have been 
committed.” In the alternative the appli¬ 
cant contends that if clause (c) applies the 
Court indicated is the Court of the Dis¬ 
trict Judge. To this the respondents reply 
that the principal Court of original jurisdic¬ 
tion under the Tenancy A*ot is the Court 
of the Collector. 

The word “case” has been the subject of 
many conflicting decisions in connection 
with section 622 of the Code of Civil Pro¬ 
cedure, 1882, and section 115 of the present 
Code. 1 do not think that any useful purpose 
would be served by a reference to these 
decisions, for the word must be construed 
with due regard to the context in which it 
appears and the purpose for which the 
section of which it forms part was framed. 
Ic was this consideration which led the 
majority of the Chartered High Courts to 
place a narrow meaning upon the word “case” 
in the sections just mentioned. The object 
of sub-section 7 of section 195 of the Code 
of Criminal Procedure was to indicate the 
Court to which a Court giving or refusing 
sanction to a prosecution should be deemed 
to be subordinate within the meaning of 
sub-section (6). As originally framed, sub¬ 
section (7) provided only that the Court 
giving or refusing sanction should be deemed 
to be subordinate only to the Court to 
which appeals ordinarily lay. This produced 
a mass of conflicting rulings and clauses 
(a), (6) and (o) were added with a view to 
getting rid of the difficulty. Clause (a) 
provides for the case of a Subordinate Court 
against whose decisions appeals lie and 
two Courts of different grades and is plain 
enough. Clause (5) provides for the case of 
a Subordinate Court against whose decision 
appeals lie to two different kinds of Courts. 
Hero the test is to what Court did au 
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appeal lie in the case in oonneotion with 
which the offence is allege'! to have been 
committed? The word cia*e taken by itglf 
may mean either the original ^aae out of 
which arose the case of proceeding in which 
the offence ia said to have been committed 
or the actual proceeding in which the 
offence is said to have been committed. It 
must be construed with reference to the 
context in which it appears. The words are 
'^nature of the dse in connection with which the 
offence is alleged to hate been committed 
There being a remote connection with an 
original suit and an immediate connection 
with an execution proceeding, I am of opinion 
that the case in connection with which the 
offence is alleged to have been committed 
is the execution proceeding. According to 
the decisions of this Court no appeal lies 
against an order of an Assistant Collector 
of the first class passed in execution pro¬ 
ceedings under the Tenancy Act. The 

result is that clause (&) does not apply. 
Does clause (c) apply? The opening words 
of the clause “where no appeal lies” do 
not appeal to me to refer to a Court against 
none of whose decisions an appeal lies but 
to refer to particular cases in whiob no 
appeal lies. The whole sub-section seems 
to be confined to Courts against whose deci¬ 
sions or some of whose decisions appeals do lie, 
for the opening words are ’For the purposes 
of this section every Court shall be deemed 
to be subordinate only to the Court to which 
appeals from the former Court ordinarily lie'* 
(the italics are mine). The result of this 
construction is, possibly, that the Legislature 
has made no provision in section 195 for 
an appeal against an order of a Small Cause 
Court giving or refusing sanction and it 
may be that the only Court which can 
interfere with such an order ia the High 
Court. This result may not have been con¬ 
templated but the construction advocated 
by the applicant seems to me to be clearly 
inadmissible. It would have been another 
matter if clause (c) had formed a separate 
Bub'Seotion. I hold that clause (r) applies 
to the present case and, therefore, tlie appli¬ 
cant should have appealed to the princip il 
Oouft of original jurisdiction.*' 1 can discover 
no justification for reading these words as 
if they were '^principal Court oj original Civil 
jtirisdiction" The clause applies to all 
classes of cases and it ia impofsible to 
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suppose that the Legislature intended the 
principal Court of Original Civil jurisdiction 
to revise the orders of Criminal and Revenue 
Courts with which it has no concern as a 
Civil Court. The oiroumstanoe that District 
Judges in this Province, generally, have the 
power of Sessions Judges and hear appeals 
in Revenue cases seems to be wholly 
irrelevant. The principal Court of original 
jurisdiction under the Tenancy Act is clearly 
not the Court of the District Judge. 

For the above reasons, I am of opinion 
that the District Judge was right in 
declining to entertain the applicant’s appeal 
and I would dismiss this application with 
costs. 

Karamat Hosain, J.—I am of opinion that 
the word ^’case” in clause (6), sub-section 
7 of section 195 of the Code of Criminal 
Procedure (Act V of 1898) means the 
actual proceedings in which the offence is 
said to have been committed and not the 
original case out of which those proceedings 
arose. I am also of opinion that the opening 
words of clause (c), sub-section 7 of section 195 
of the Code “Where no appeal lies” refer to 
cases in which no appeal lies and not to Courts 
against the decisions of which there ia no 
appeal. It was so held by me in IFasiV 
Muhammad v. Rul Lai (1). In that ruling it 
was assumed that the Court of District Judge 
was the principal Court of original jurisdiotion. 
That, however, is not the case and the nature of 
the proceedings in which sanction is given or 
refused is to determine the principal Court of 
original jurisdiction. For the above reasons, 
I agree with my learned brother in dismiss¬ 
ing the application. 

By THE Court. —Order of the Court is that 
the applicant be dismissed with costs. 

Application dismissed, 

(1) 6 A. L. J. 231; 9 Or. L. J. 504; 81 A. 818; 2 Ind. 
Gas. 182. 


MADRAS HIGH COURT. 

Criminal Appeal No. 567 CF 1910, 
December 5, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

In re MUTHIAH CHETTY—AppiLWkHT. 

Penal Code (Act XLVof 1880),175. 198,471— 
deuce Act ([of 1872), s. 102—JVodiwNoa of doGU* 
mcnt la ohrtiu’acc to Court —Docutnsnt JOHud 

to he Joviied-- Using as n forgtd doCHfnewt^ 
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Giving false evidence loith regard to the document^ 
Perjury. 

Accused produced a document before a Munsif in 
obedience to a Court summons and, when examined 
as a witness, stated that P. \V. No, 1 deli7ered it to 
him. It was found that the document was not genu¬ 
ine and that P. W. No. 1 had not given it to him. 
Accused was tried and convicted under section 471, 
Indian Penal Code, for using as genuine a forged 
document: 

Heldy (1) that the conviction was wrong as the 
mere production by a person of a document in obe¬ 
dience to a Court summons is not, by itself, a user of 
that document by him. 

Assistant Sessions Judge North Arcot v. Ramammal 
10 M. L. T. 563j (1912) M, W. N. 3; 13 Ind.Cas. 276, 
followed, 

A witness who is summoned to produce a document 
cannot be put to the risk of having to consider whe¬ 
ther a document answering the description contained 
in the summons is in fact genuine and whether there 
is any reason to believe it to be not genuine. 
The mere production of a document in answer to a 
command of Court cannot be regarded as fraudulent 
in law. 

(2) That the giving of false evidence by the accused 
that P. W. No. I delivered the document to him with 
a fraudulent intention did not amount to a fraudulent 
user of the document with reference to which the 
evidence was given, though it might expose him to 
a prosecution for perjury. 

Asiinuddi Sheikh v. King^Emperor, 11 C. W. N. 838; 
5 Cr. L. J. J, 351; 5 C, L. J, 45 i, explained. 

Appeal against the sentencs of the Court 
of Session of the Madura Division, in Sessions 
Case No. 39 of 1911. 

Mr. H. Sadagopachariar, for the Appellant. 

Mr. 0. F, Aopter, Public Prosecutor, for 
the Crown. 

JUDGMENT.—In this case the accused 
ha.s been convicted under section 471 of the 
Indian Penal Code of fraudulently or dis¬ 
honestly using as genuine a document which 
he knew or had reason to believe to be a 
forged document. 

The facts are that the accused was sum¬ 
moned to produce the document in question 
(Exhibit J) Original Suit No. 39 of 1910 on 
the file of the Subordinate Judge’s Court of 
Madura (West). He was not a party to 
that suit. In answer to the Coart summons 
he produced the document. He was after¬ 
wards examined as witness in that case, 
and he gave the deposition marked as Ex¬ 
hibit K. He then stated on oath that 
the prosecution first witness in that case 
gave the document to him. The learned 
Sessions Judge has found that the docu¬ 
ment was not genuine and that the prosecu¬ 
tion first witness did not give it to the 
accused. We decide the case on the assump- 


tion that these fiodings are correct. So far 
as the production of the document was con- 
cerned, the accused was bound to obey the 
summons of the Court. Section 162 of the 
Indian Byidence Act lays down that every 
witness summoned to produce a document 
shall do so, and section 175 of the Indian 
fenal Code makes the non-production of it an 
offence punishable under that section. We 
adhere to the opinion we expressed in 
Amsfant Sessions Judge, North Arcot v 
Bamamm-il (1), that the production by 
a party of a document, which he is bound 
by law to produce, cannot by itself consti¬ 
tute a user of that document by him. He can¬ 
not be put to the risk of having t. consider 
whether a document ausvering the descrip¬ 
tion contained in the summons is iu fact 
genuine, and whether there is auy reason to 
believe it to be not genuine The mere pro- 
duotmn of a document in answer to a cim- 
maud of Court can iu no case be regarded as 
fraudulent lu law. The learned Public Pro¬ 
secutor argues that the accused did more 
than produce the document in this case 
because he swore, when be was examined as 
a witness, that the document was handed to 
him by the prosecution first witness, and he 
urges that assuming, as we are prepared to 
do for the purpose of deciding the question 
of law, that the accused had the dishonest 
intention when he gave his evidence of in¬ 
ducing the Court to give judgment in favour 
of the plaintiff in that suit, his giving evidence 

would make the act a dishonest user of the 

dooumeut by him. We must put entirely 
out of account the fact that he produced 
the document as that act was perfectly 
innocent. All that is then left is that he 
gave false evidence with the fraudulent inten- 
tion of causing loss to one of the parties in 
the salt. We are clearly of opinion that the 
giving of false testimony by itself with a 
fraudulent intention cannot amount to a 
fraudulent user of a document with reference 
to which that evidence is given. Otherwise 
every attesting witness who gives evidence 
with a similar dishonest intention might also 
be held guilty of dishonestly using the docu 
ment. It is not contended that there is any 
evidence in this case of user beyond 
the fact that he gave evidence. There is 
no evidence of any previous conspiracy in 

13 fnd 
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parsaance of which he gave the evidence. 
We must, therefore, hold that the accused did 
not commit an offence under section 471 of 
the Indian Penal Code. If the evidence he 
gave was false he wonld, of course, be guilty 
of perjury. But he is not charged with 

that offence in this case 

In Asimuddi Sheik v. Kir.g^Emperor (2) 
Itampioi and Gupta, J-J., held that a party 
who had produced a document, before a 
Munsif for obtaining compulsory registration 
of it could not be held guilty of an offence 
under section 471 of the Indian Penal Code 
by merely declaring it to be genuine before 
a Deputy Magistrate to whom the document 
was sent over by the Munsif for an inquiry 
being held as to whether he was guilty of 
forging the document. 

The statement before the Deputy Magis¬ 
trate was not made by the accused on oath 
and he could not, therefore, be convicted of 
perjury. It was sought to be argued that 
be was guilty of using the document as 
genuine by declaring it to be true. The 
learned Judges say: “He may have used 
the document before the Munsif when he 
brought a suit to enforce registration, but 
be is not charged in this case with using the 
document before the Munsif. He is charged 
with using it before the Deputy Magistrate 
and we do not think he can be said to have 
committed any offence on the 2l8t January 
1902 punishable under section 471 of the 
Indian Penal Code.’* There is, of course, a 
difference between that case and this. In 
that the statement made by the accused as 
a witness in this case was made on oath 
while in the Calcutta case the statement 
was made by him before the Deputy Magis¬ 
trate as an accused person and not on oath. 
But that does not affect the general pro¬ 
position that a mere statement that a docu¬ 
ment is genuine does not amount to using 
it as genuine. We, therefore, set aside the 
conviction of the accused. We do not con¬ 
sider it necessary to pass any further order 
having regard to the state of the evi¬ 
dence on record. The bail-bonds executed 
will be discharged. 

Conviction quashed, 

(2) 11 C. W. N. 838j 5 Cr. L. J. 351; 5 0. L. J. 454. 


AJMER-MBRWARA. .lUDIOIAD COM- 
MISSIONBR*S COURT. 
Miscellaneoos Criminal Application No. 33 

OP 1910. 

February 20, 1910, 

Present' —Mr. Colvin, J. C. 

Musammat SURYA—Applicant 

versus 

TjACHMI NARAIN and anothbr 

—Accosed. 

Crimindl Procedure Code {Act Y of 1898), s. 367“" 
Points for deteriuination, reason Jor the decision. 

Where the judgment of an Appellate Court does not 
comply with the provisions of section 367 of 
the Code of Criminal Procedure and omits to state the 
points for determination and tho reasons for decision, 
tlio case should bo returned for ro-trial. 

Petition for revision of the order of the 
District Magistrate, Ajmer, dated 13th 
October 1910, acquitting the accused on their 
appeal from the judgment of the Honorary 
Magistrate, Ajmer. 

ORDER.—The order of the lower Ap¬ 
pellate Court does not comply with the pro¬ 
visions of section 367 of the Code of Criminal 
Procedure. The points for determination 
are not slated, nor are adequate reasons given 
for the decision. The Appellate Court 
thinks there has been some under-hand 
game goiug on between the parties, and that 
the accused is at the bottom of it but never¬ 
theless acquits the accused on the ground 
of some doubt, the nature of which is left 
unexplained. The judgment should have 
explained why the Court thinks there is 
doubt regarding the jewelry transaction; and 
on what evidence this donbt rests. The 
judgment of the Appellate Court is so un¬ 
satisfactory that I am constrained to return 
the case to be re-tried on tho merits in that 
Court: ordered accordingly. 

Re^trial ordered^ 
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CALCUTTA HIGH COURT 

bECOND CiTiL Appeal No. 1583 op igiO. 

December 13, 1911. 
Present-.—Mv. Justice Carnduff 

JOTINDRA MOHAN GHOSH— PtiiNTiPP 

-ApPBLTiANT 

versus 

KEDAR NATH GHOSH-Dependant- 

Respondent. 

ifengal Tenancy Act (VIII of IRRq) c 109 n- 

him: andlord, who subsequently sued to e^ect 

Seld, tb9.t the parcels, whatever they had been 
■ agricultural lands held by the raLuf 

and that the Bengal Tenancy Act applied to them ’ 

-^Peal from the decree of the Sub-Judge 
f Hooghly, dated February 8 th, 1910, con- 
firming that of the Munsif of Hooghly dated 

pelSn “ for the Ap- 

Kanjilal^ for the Respondent, 
ft u'—appeal arises out of 

a su.t brought by the plaintiffs-appellants for 
the ejectment of the defendant-respondent 

i^the T)° f in Mouzah Sonatakari 

Le-lasl admitted 

V'®,'=ase was governed by the 

Lrthftt“> Tenancy Act, 1886, 

but that ,t ought to have succeeded, if it was 

tbLf^^® ■ question for my decision, 

therefore, is as to whether both the Courts 

nn are material 

and have been found, are these. The re- 

spondeut IS himself a raiyat of the village, in 

which he had, and has, both a homestead 

and an agricultural holding. The two parcels 

in suit are situated near his old homestead, and 

he acquired them separately by purchase 

troin the respective raiyat to whose home- 

steads they originally belonged. He has 

since been cultivating them and paying rent 

to the appellants who are the landlords: and 

there 18 no local custom or usage, such as 

19 referred to in section 182 of the Tenancy 
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St^r. i“ oonnection with the 

thJuirbf-rb Pif®““®‘anoes, I should have 
fli f bardly possible seriously to 8Uff?es6 

Act. But the learned Vakil for the annei. 
ants contends that it is not that Act ^ but 

tollvrb®'' that ought 

understand to be his argument. ^ 

ihe disputed parcels were homestead land. 

and as the learned Subordinat? S^ht 

resn d P^®'’"ff-tl»eir cultivation by the 
espondent could not change their character 
They are afcill homestead lands. 

rzma facte, the Transfer of Pronertv Anf 

applies in the case of such lands Ld it'^is 

Act ?hat^‘S Tenancy 

have any applidtZZTbe^^. 

respoLert‘be“caJs?the ptrcel’s aTe^^not* ‘V® 

Pl.» of . drt™'« 

Wbioh 0.0. ,„o„.| ,1. 1.1'", ?r‘'‘ 

are not the respondent’s homestead thZ’^h 
they are close to it. They a™ 2’ 
lands; but not “his homestead.”^ homestead 
X herefore, the Tenancy Act 
the case, and ea? concesso th« ^ \ ^ 
have been decreed ’ ® 

i. c?oii>■»*« 

ordinary class of land- w ^ 
homestead land,** but neverthai ’ 
to no-body’s “bomeatead.” Tbe7dfl''^"*“'" 


In the second nlace T non g j 
either for the assumption of ^“on 
stead, always homestead”, or for fb ® home- 
that homestead lands come withirf^b P°®‘“'®'^e 
the Tenancy Act only thrush the o 
section 185. I see no reason tb operation of 

of a dwelling house should 

appearance of the building ho’ 

nary holding; and I TZZd ZT 

Tenancy Act to remove 
generally from its operation f^®f®b®®‘^ 

It seems to me that the test ia**"® 

•‘“d " ”-It<'™>t»d, b.t 
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non-agricuUural. and that the Act applies 
to all lands in a village which are, as a 
matter of fact, for the time being 
ac^ricultaral (or horlicaltural) laud. On the 
facts before me, these parcels undoubtedly 

are of this latter description. ^ , 

Thirdly, the first and third of the learned 

Vakil’s premises, taken together, point to a 
conclusion the opposite of that deduced 
by him. For, if the disputed parcels have 
remained homestead, they must be the 
respondent's: they are no longer his vendor s, 
but have become “his homestead,” and con¬ 
sequently section 162 and the other provi¬ 
sions of the Tenancy Act apply. 

Finally, the appellant’s argument leads 

them in another quandary. Admittedly, the 
respondent is the tenant in occupation of these 
parcels, which, it has been found, he is 
cultivating; and he has an old homestead 
in the village. Now, either the parcels are 
so close to that horae.stead as to havo become 
a portion of it, or they stand apart and are 
held separately. In other words, they must 
be either homestead or not homestead. If they 
are homestead, cadit qusoatio. If they are not, 
what are they, and how are they held? 1 
cannot accept the new classification suggested 
and above alluded to, and the only rational 
reply seems to me to be that these parcels, 
whatever they have been once, are now 
agricultural or horticultural lands held by 
the respondent under the ordinary tenancy 

law. 

1 have been referred to the case of Abdull 
V. Kutban, S. A. No. 1376 of 1895 of which 
a brief note is to be found in 1 0. W. N. at 
p. olxxi. There the plaintiff had sued 
to recover possession of the basti land and 
house (in other words, the homestead) of 
another villager, which he had purchased 
alone and held apart from his own jofe (if 
he had a 3 ote, as to which there was no find¬ 
ing). The learned Judge (Rampiui, J.) held 
expressly that section 182 and the other 
provisions of the Tenancy Act applied; but 
the crucial question before him was one of 
limitation’ and ho ruled that the suit was 
not, as had been suggested, barred by Article 
3 of Schedule 111 (which then referred to 
occupancy-ri,o^fi only), because the plaintiff 
was not, and had nob professed to bo, an oo- 
cupancy-ri/oi. In so far then as that case can 
be said to be in point at all, it appears to tell 
against the appellants. 


On the other hand, the view I favour seems 
to be supported by the ruling in another 

nnreported onse-Mumlu ’'o 

Abdul Sowjr Uoudol, S. A.. 
decided on the 16ch May 1893. Fhat was 
the case of a settled ryot of a village who 
had taken a plot of homestead land in it 

distinct from his agnonltaral 
was held by Rampini, J., applying seolion 18.5 
of the Tenancy Act. that the ryot had a 
right of occupancy in the land under section 

I think, then, that this appeal should be 
dismissed with costs. , . j 


PUNJAB CHIEF COURT. 

FULL BENCH. 

Second Civil Appeal No. 810 ok 1903. 

November 30, 1911. 

Presen/:—Mr. Justice Robertson, Mr. Justice 
Johnstone, Mr. Justice Rattigan and 

Mr, Justice Chevia. 

Musammat RAM DEVI-Defendint— 

Appellant 

Mnsammat SHIB DEVI— PLAINTIFF AND 
ANOTHER—Defendant—Respondents. 

on doncc-horSeUmo hif lO-iivarrwff* 

— Ohtinction^$nccc$sion— Daughter 

llajputs of Dasaya Tuhsil, Vhtnet Uoshiarpur 
’-Evidence to prove ngnatic relationship. 

iUy the Full Benchh^Whovo an iiuohosfce widow, 

belonging to a tribe by nyKoso custom uuohastity m- 
volves forfeiture of the widoiv’s estate, gifts to Uer 
lover tUoproporv iuhoritod from hor husband, tbo 
roversioiicr is eutitled to jmmodiato possession of Uio 
property. Such a ease is not governed by the judg¬ 
ment in BniuLi v. AcchhaVt 18S P. L. 11. 1905. 

Per Robertson, J.—A distiuotiou must bo drawn bo- 
tween the nature of the forfoituro of a widow a estote 
by ro*uiurria[jo unci by nuchastity. lu tho oaso 0 
forfeiture by ro-marriuge, throughout tho 
tho woman eeasos altogether to be tho widow of hot 
deceased husbami, loses all rights and ovory kindoi 
interest in his estate and becomes a inombor ot a 
dilToront family. Tlio case of forfoituro by unobus- 
tity, AvUoro it is estubUshoili is ilifTorent* The woni 
does not ceaso to bo tho ^Yido\v of her doooaaod hus- 
band, nor does she becomo a mombor of nuothOT 

family. By custom sUo forfeits u special form o 
mainienauco roeognizeJ in tho proviuio, that is, o 
possession for life of hor husbaud*8 ©state. 

I'ei Johnstone (iml Chevis, JJ.—Tho forfeiture whiob 
unehastity involves comes into place, as agMua 
tlic widow and also as against any person in wnoao 
favour sho has alienated tho laud other than ft pMJ* 
sou who is a Iona fide alieueo for cousiderawDUi wiWi 
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effect from tlie date of unchastity and not merely 
from the date of institution of a salt by the rever¬ 
sioner. 

{By the Division Bench, Johnstone and Chevis, J/.)— 
Among Rajputs of Dasuya Tahsil, Hoshiarpur Dis¬ 
trict, a daughter is entitled to succeed to the property 
of her father in the absence of collaterals. 

The mere fact that a person belongs to the same yot 
as the propositus is insufficient to make that person a 
collateral of the latter. A claim to succeed to pro¬ 
perty on the score of agnatic relationship should be 
supported by evidence showing the actual relation¬ 
ship. 

Among Hindu as well as Muhammadan Rajputs of 
the Hoshiarpur District, the unohastity of a widow 
has the effect of forfeiting her life-estate. 

In the case of forfeiture by unchastity, a widow be¬ 
comes a trespasser directly the act of adultery is com¬ 
mitted and the suit of the reversioner is to be regarded 
as a claim to dispossess a person who has, prior to the 
institution of the suit, ceased to hold any rights and 
become a trespasser. 

Qusere. —Whether a female holding a life-estate is 
subject to control in her dealings with the property by 
another female next entitled to succeed as a similar 
life-tenant? 

First appeal from the order cf toe District 
Judge, Hoshiarpur, dated the 30 th March 
1908, decreeing plaintff's claim. 

The Hon’ble Mr. Muhammad Skafi, for the 
Appellant. 

Messrs. Sukh Biyal and Pestonji Dadahhaz, 
for Musammat Shib Devi, and Mr Daulat 
Ramy for Musammat Kirpo, Respondents. 

ORDER OF REFERENCE. 

Chevis and J0HNsrONB,JJ,(2l8t July 1911). 

Rijha, a Bihal Rajput of Nau&ota village, 
in the Dasuya Tahsil, in the Hoshiarpur Dis¬ 
trict, died on the 12th October 1892, this is 
the date of death as entered in the Register 
of^ Mutations—leaving a widow Musammat 
Kirpo, and a minor daughter Musammat 
Shib Devi, The widow succeeded to the pro¬ 
perty of the deceased on the usual life-tenure. 
It is admitted that she became the mother 
of at least one illegitimate child. Then, in 
June 1902, she gave a lease of her husband’s 
estate for 5 years to Achar Singh, and in 
August 1902 she gifted to him 2,335 kanals, 
with share in shamzlat Achar Singh died 
in April 190o, and his widow Musammat 
Ram Devi now holds the gifted land. Mu^ 
sammat Shib Devi who was a minor when 
this suit was instituted, but has since attain¬ 
ed majority, sues for possession, alleging that 
her mother’s rights are extinct by reason of 


unchastity and that she is the person entitled 
to succeed next to her mother. 

Musammat Kirpo supports her daughter 
admitting the claim and saying she had illi¬ 
cit intercourse with Achar Singh who got a 
deed of gift from her. 

Musammat Ram Devi’s pleas are that Achar 
Singh as reversioner was next heir after 
Musammat Kirpo in preference to Rijha’s 
daughter, that Musammat Kirpo, though un¬ 
chaste, had not forfeited her tenure, that 
plaintiff was not the heir, that plaintiff in any 
case had no right to object to her mother’s 
alienation, and that plaintiff could nob 
in any case get possession as long as her 
mother was alive. It was also alleged that 
Musammat Shib Bevi was herself unchaste, 
but this plea may be passed over as defend¬ 
ant’s Couupel has admitted that even sup¬ 
posing the plaintiff to be unchaste, he can¬ 
not support the argument that a daughter 
loses her rights in her father’s estate by 
reason of unchastity. It was also contended 
for the defendant (t, e., Musammat Ram 
Devi, Musammat Kirpo is only a pro forma 
defendant) that the gift was valid on account 
of services rendered by the donee. 

The learned District Judge seems to have 
been of opinion that Achar Singh was a dis¬ 
tant collateral of Rijha, hut without coming 
to any definite finding on this point, he has 
held that such a distant collateral is excluded 
by the daughter. He also finds that Musam* 
mat Kirpo has forfeited her rights, that the 
gift was invalid, and that Musammat Shib 
Devi has a right to contest her mother’s 
alienations. The District Judge was personally 
of opinion that plaintiff was entitled to a dec¬ 
ree for possession, bub on being referred to the 
case reported as Baznta v. Achhar (1), he res¬ 
tricted the decree to a declaration that the 
deed of gift should not affect the plaintiff’s 
rights after the death of Musammat Kirpo, 
The decree might well, in my opinion, have 
been so worded as to take immediate effect 
also in the case of Musammat Kirpo’s re-mar¬ 
riage. 

Both aides appeal. The dependent again 
urges those pleas which have been decided 
against her, and asks that the suit may be 
dismissed; the plaintiff urges that she should 
be given a decree for possession. 


(1) 188 P. L. R. 1905. 



INDIAN OASES. 


[I9i2 


i92 

RAM DEVI t’. 8H1B DEVI. 

I propose first to ooDsider the question 
whether the plaintiff is entitled to succeed 
after her mother. It is urged for the de¬ 
fendant that Achar Singh was a collateral of 

Rijha. 

One Harnam Das, Brahmin, appears as 
witness for defendant and professes to give 
the genealogical tree as follows: — 

Saiiai, 

I 

Maru, 

I 

Koiu, 

I 

Mokal, 

I 

Nathu, 


Batlial, 

1 

llarda), 

■ ^ 

Suiular, 

\ 

1 

Uopal, 

1 

1 

Gola, 

1 

Achal Singli, 

1 

1 

Amir, 

1 

Paliar Singh, 

1 

Jawala Singli, 

1 

Dhantui, 

1 

Khushala, 

1 

Maya, 

1 

Achar Singh. 

Ghina, 

1 

Bhagi, 

1 

Kapura, 


Rijha. 


Now let us see how far this genealogical 
tree, professedly given from memory—for the 
witness says that though his father had a 
written tree he does not know whether it is 
lost or whether his brother has it—is sup¬ 
ported by any records. 

There are genealogical trees of four vil¬ 
lages on the record. That of Beata village 
seems to afford no help at all. The Nansota 
village tree (f. e., the tree of Rijha’s village) 
gives the tree, as stated by Harnam Das 
from Rijha up to Amir and the note as to 
foundation of the village says Amir came 
from Virowal and broke up the jungle. 
The tree of Serak village gives the tree down 
from Sahai to Jawla Singh and shows 
Sunder as another son of Nathu. Beneath 
Sundar no descendants are shown; there is, 
however, a note that he went off to Sundar- 
pur. 


The tree of Sundarpur village shows 
two families of Muhammadan Rajputs and 
one family of Hindus, the third being 

ACIIAL SINGH, 


Jawala Singh, 

-'i. 

Mava Ram, Ghasita. 


r 

Bhaga. 


Hira. 


Singhara, 


I 

Tftdu. 


Above Acbal Singh no names are 

A ^ ^ 


■ a • 1 


given. 

Even 


supposing that the Sundar who is said to have 
founded Sundarpur is the same as the son of 
Nathu who left Serak village (though it 


seems strange that in Serak village the 


tree is given for five generations above 
Sundar, whereas in Sundarpur village the 
people professed themselves unable to give 
Sundar’s pedigree) there is a link wanting. 
According to the village pedigree tables we 
get from Aohar Singh up to Sahai through 
Nathu, and from Rijha up to Amir but there 
is nothing outside the evidence of Harnam 
Das to connect Amir with Nathu except the 
bare statement that Amir came from Virowal 
and founded Nansota, and Virowal, acooiding 
to one witness Lain (see page 69), is another 


name for Sundarpur. To produce a Brahmin 
as witness to reel off a string of names and 
so supply a gap in the pedigree tree set up is 


easy enough. 


When mutation of names was effected on 
death of Rijha, I note that Maya, father of 
Achar Singh, came from Serak and claimed 
to be next heir after Mt^sammai Kirpo 
but bis claim was not investigated. When 
gifting the land to Aohar Singh, Musamfnat 
Kirpo described him as a reversioner, but 

Kirpo*8 conduct throughout has 
been such as to render it impossible to attach 
weight to her statements or actions. And it 
is, of course, possible that she credited Mayaa 
claim to be a collateral, bub this does not 
render it unnecessary for Aohar Singhs 
widow to prove the alleged relationship now 
that on the strength of it she wishes to defeat 
the claim of the plaintiff. It was possibly 
on account of her crediting Maya’s daim 
to relationsliip that AfttA'ammu^ Kirpo em 
ployed tiist Maya and then Aohar Sioglx 
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as her agent, as she professes to have done 
(see page 67.) Tn my opinion it is not proved 
that Achar Singh was a collateral of Rijha. 
No doubt they were both of the same got, 
but a claim to succeed to property on the score 
of relationship should, in ray opinion, be sup. 
ported by evidence showing the relationship, 
otherwise any man might claim to exclude a 
daughter on the ground that he was her 
father’s collateral both he and her father being 
descended from Adam. 

Excluding Achar Singh, it is not shown 
that any other collaterals of Rijha are in 
existence to contest the claim of Rijha’s 
daughter to be the next heir. But it is 
contended that among Rajputs of the Dasuya 
Tahsil, a daughter never inherits, and here 
reliance is placed on the Rtwaj-i~am (see page 
24) where it is stated for the Dasuya 
Tahsil:— No share has ever been given to 
a daughter nor is she entitled to it.” But 
on page 25 an answer is given, which is 
apparently one for the whole district, that 
in our tribe a daughter cannot inherit 
any property,” which seems clearly opposed 
to the answers for the Garhshankar and 
Hoshiarpur Tabsils given on page 24. Show¬ 
ing that in the absence of collaterals a 
daughter can inherit. The answer to ques¬ 
tion 40 (given on page 4 of the paper-book) 
also shows that in certain oases a daughter 
does inherit. To deprive a daughter even 
in the absence of collaterals of all rights of 
succession would be quite opposed to general 
custom, and I would hold that in the absence 
of collaterals a daughter is entitled to suc¬ 
ceed. Cases of absence of all collaterals 
must be uncommon; and this is very possi¬ 
bly the explanation of the statement *^no 
share has ever been given to a daughter.” 

I omitted in the earlier part of this judg¬ 
ment to note an argument put forward by 
defendant’s Counsel that in the plaint it is 
not denied that Achar Singh was a collateral, 
and that all that is denied there is that he 
was a near collateral; without going into 
the question of the exact meaning of the 
words yishta karahjt,'* I would hold that 
plaintiff’s Counsel probably put down in the 
plaint as much as he thought necessary for 
the purposes of her case, and that the word¬ 
ing of paragraph 5 of the plaint cannot be 
taken to bean admission, binding on the 
plaintiff that Achar Singh was a distant colla¬ 
teral. Possibly, it was recognised that as 


bobh Achar Singh aui Rijha were of the 
same got, there must be a oommou ancesbor 
somewhere ia the remote past, bafc, as I 
have already said, I do not think it suffi- 
oient for a man to say: “ We are all descend¬ 
ants of Adam;” nor is it sufUcient to say: 

we all came out of the Ark,” 

The next question with which I will deal 
is whether Miisammat Kirpo’s unchastity en¬ 
tails forfeiture of her life-estate. That she has 
been unchaste is admitted. Of the allegation 
that she also left her husband’s house, the best 
proof is to be found in her statement of 7th 
November 1902. {vide page 38) in which she 
states clearly that she is living with Achar 
Singh and does not want to live in Nausota 
where her tenants want to kill her and Achar 
Siogh; this statement was made at the time 
when Musammat Kirpo was trying to get 
Achar Singh appointed as her s^rbarah 
Umhardar. No doubt, it was male nearly 
three months after the gift had been made 
in Achar Singh’s favour, but T should say 
there was not the least doubt that Achar 
Singh had got the woman quite under his 
thumb at the time, and had iuduced her to 
forsake all for him, and so had got first a lease 
and then a deed of gift from her. 

The Biwai-i-am (see page 3) lays down 
that a widow loses her rights iu case of 
unchastity or of re-marriage and four in¬ 
stances are given in support of this. As de- 

feuiaut’s Counsel points out the fourin^tancee 

given are all cases of Muhammrdan Rijputs 
and of the Hoshiarpur Tahsil, and Counsel 
argues that it oanuot be assumed that the 
custom of Muhammadan Rajputs is the same. 
He points out that a Hindu widow goverael 
by her personal law does not forfeit her 
rights, whereas he urges that au unchaste 
Muhammadan widow is even subject to death 
according to her personal law. But, as far 
as I know, an unchaste Muhammadan widow 
does not, according to her personal law, lose 
her property merely by reason of unchastity; 
of course, if she dies or is killed she loses her 
rights; but this applies to all the world, for 
a dead person can have no rights in property. 
As far as I oau discover, there is not a scrap 
of evidence anywhere tending to show that 
the custom of Hindu Rajputs of any Tahsil of 
the Hoshiarpur District differs in any res¬ 
pect from that of Muhammadan Rajputs of 
the same Tahsil. The latter were also origi¬ 
nally Hindus, and it does not follow that 
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change of religion necessarily means a change 
of onstoms. I am nnahle, therefore, to see 
any force in the argnment that cases re¬ 
lating to Muhammadan Rajputs should be 

disregarded. 

Turning to the previous judgments, 1 will 
first notice those put in by the defendant: — 

(1) Ala Devi v. Fateh Din, decided by 
Hakim-ud-din Ahmad, Subordinate Judge, 

on 30th November 1891. The Subordinate 
Judge held that no special custom had been 
proved, and that according to general custom 
unchastity did not entail forfeiture. He noted 
the entry in the Riwaj-i-am, but considered 
this insufficient. He apparently overlooked 
the fact that there are four instances cited 

in ihe Riwaj t-am. 

This case apparently was not appealed. 

(2) Maghar v. Daropiit decided by Rai 
Dalip Singh, Munsif 2Dd Class, on 24th De¬ 
cember 1895, (printed on pages 30-34 of the 

paper-book). 

This judgment cites the case above noted 
and refuses to rely on the four instances 
cited in the Btwaj'i^am && not having been 
“tested and examined in Court.” It also appa¬ 
rently interprets the clause in the Wajtb-uU 
arz as to forfeiture being the penalty of a 
widow’s unchastity us meaning that an un¬ 
chaste widow cannot get possession, and not 
as meaning that a widow having once got 
possession and thereafter becoming unchaste 
is liable to dispossession—a curious and 
unsatisfactory judgment in niy opinion. 

(3) Sundar Singh v. Musammat Rupan, 
(vide pp. 28 30). The lower Court held 
that unchastity did not entail forfei¬ 
ture, but the Divisional Judge on appeal 
pointed out that this question did not arise, 
as plaintiff had sued to dispossess the 
widow solely on the ground of her re-marriage. 
So this case proves nothing. 

For the plaintiff, the following cases are 
cited:— 

(1) Musammat Karim Bibi v. Malang 
Khan, decided by Lala Mul Raj, Divisional 
Judge, on 24th July 1905 (tide pages 14-16), 

For defendant it is objected that the ontis 
was wrongly placed on the widow in this 
case (vide para. 3 on page 16), but this 
was apparently done because the Riwaj-i~ 
am, supported by instances, was against her. 

(2) Musammat Rahmati v. Rahiman, 
decided by Major Beadon, Divisional Judge, 
on 2nd November 1905. This decision, too, 


relied on the Riwaj*i-am and the instances 
cited therein, and aleo on the case above 
cited of Musammal Karim Bihi v. 
and on a Chief Coart ruling C. A. No. 873 
of 1899 {Amir Bahhsh v. Kande Khan.) 

(3) Dhaju V. Bira, decided by Major 
Beadon on 5th March 1908. Here the 
Divisional Judge does not give all the facts 
as they appear to have been given in a 
previous order remanding the case for 
farther inquiry. The Divisional Judge 
remarks that nnohastity by itself may not 
be sufficient to deprive a widow of her life- 
estate but that a widow who has become 
unchaste and has left her husband’s house to 
live with another man can hardly be in a 
better position than a widow who haa re- 
married. The Divisional Judge then found 
that the widow having become a bad 
character and gone to a difierent viU^e had 
lost her rights. This judgment only goes 
so far as to find (it was not necess^y to go 
further) that nnohastity coupled with deser¬ 
tion of her husband’s house, entails 

forfeiture of a widow’s rights. 

(4) Then, though earliest of all, not least in 
importance, is the Chief Court ruling in Civil 
AppealNo. 873 of 1899 (Amir Bakhsh v. ffonds 
Khan) where the Biwaj-i-am and the four in¬ 
stances there cited are noted, and it is held 
that nnohastity forfeits a widow’s rights. In 
this case a Local Commissioner was appointed, 
and the whole consensus of opinion as shown 
byhifl report waSithat unohastity forfeitodkbe 
widow’s life-estate. 

I do not think it necessary to examine 
the oral evidence in detail. Some of the 


above noted oases are cited by the witnesses. 
Coses of which no records are forthooming 
may or may not be true; it is easy for witnesses 
to give names and allege facts. As to the 
opinion of witnesses as to wbat the onatom 
is, I consider nothing maoh need be Bwd. 
Some of the witnesses apparently think 
that a widow may have illegitimate ohildren, 
but must not be called unchaste unless she 
re-marries. The Ritvaj-t-atn, supported by 
instances, is against the defendant and so 
is the great bulk of the previous decisions. 
I would hold that Musammat Kirpo has 
by her misconduct forfeited her life-estate. 

Two questions remain, (1) whether the 
plaintiff, being herself a female witb only a 
limited estate, has the right to control her 
mother’s actions and attack her mother’s eii®A« 


. 


,. 
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atioDS, and (2) whether the alienee is entitled 
to hold possession, in spite of Musammot Kirpo 
having forfeited her rights, until Musammat 
Kirpo’s death; in other words, whether plaintiff 
must content herself with a declaratory 
decree and cannot recover possession at 
once, I will first deal with the latter question. 

The District Judge has followed the 
rulingpublishedas Bainia v. Achhar (1), which 
lays down that even where a reversioner iu en¬ 
titled to claim the estate from a widow by 
reason of her unchastity having forfeited her 
life-estate, the alienee from the widow cannot 
be prejudicially affected by the action taken 
by the reversioner subsequent to the date 
of the alienation; so that all that the rever¬ 
sioner can get is a declaration protecting his 
reversionary rights. It is held that un- 
chastity of the widow does not per se make 
her succession to the estate null and void 
ah initio,** and I quite agree that unohastity 
does not annul the widow’s succession, A 
widow succeeds by the death of her husband; 
her succession is a fact which subsequent 
misconduct may terminate but cannot cancel. 
But it seems to me that the real question 
is whether, the widow having once succeeded 
and then having become unchaste, such un¬ 
chastity does not forfeit her rights as instantly 
as re-marriage would do. It is urged by defend¬ 
ant’s Counsel that re-marriage mechanically 
terminates tho widow’s tenure, whereas 
unchastity only gives the reversioner a right 
to terminate the tenure. For my own part, 
with all due respect to the learned Judges 
who decided Bainta v. Achhar (1), I am quite 
unable to agree. 1 fail to see any difference 
between unchastity and re-marriage in this 
respect. I cannot see why an act of adultery 
should not be regarded as in itself extin¬ 
guishing a widow’s tenure just as much as going 
through the ceremony of karewa. The idea 
seems to me the same in either case, viz.^ that 
when a widow unites herself to another man 
she loses all rights in the estate of her late 
husband. In the case of karewa the re-union 
is legalized; in the case of unchastity the 
re-union is irregular. In either case it seems 
to me that the claim on the former husband’s 
estate is at once forfeited. In the case of 
re-marriage unless the widow gives up the 
property out of Court, the reversioner has 
to come into Court, and if the re-marriage is 
denied he has to prove it before he can get 

possession. So, too, in the case of unchastity, 

^ * * 


unless the widowgives upthe estate voluntarily 
the reversioner has to come into Court and 
prove his claim. I do not think that it can 
be said in either case that the widow ceases 
to be owner and that the reversioner becomes 
the owner by reason of the decree; it seems 
to me that in both cases the widow’s tenure 
has ceased and the reversioner’s ownership 
has commenced hy reason of the widow*s act 
(adultery or re-marriage) and that the decree 
merely recognises this and gives the rever¬ 
sioner possession of that which has already 
become his property. In my opinion, the 
widow in all such cases becomes a trespasser 
directly the ceremony of re-marriago or the 
act of adultery is committed, and the suit of 
the reversioner is to be regarded as a claim 
to dispossess a person who has, prior to the 
institution of the suit^ ceased to hold any 
rights and become a trespasser. 

I would remark that it appears to me that 
if the ruling in Bainta v. Achhar (1) is correct, 
all that an unchaste widow who finds herself 
threatened with a suit for ejectment has to do 
is to execute a deed of gift of her husband’s 
estate in favour of a lover, brother, daughter 
or any one whom she may favour or whom 
she thinks she can trust; the result will be 
that the reversioner is at once shut out 
until the widow’s death, and the penalty of 
forfeiture of life-estate then seems to be to 
become a mere farce easily evaded. I have 
already heard complaints that widows, who 
lose their rights by re-marriage but not by 
unchastity, prefer to live with their lovers 
without going through any marriage 
ceremony; this cannot be helped. Bub if 
among tribes whose custom recognizes 
unchastity equally with re-marriage as entail¬ 
ing forfeiture of a widow’s life-estate, the 
principle laid down in Bainta v. Achhar (1) is 
to be followed, we shall, I fear, find that 
alienations by unchaste widows of their 
husbands’ estates will soon become the fashion 
in order to shut out the reversioners from 
wresting the property from the widows. 

I regret, therefore, that I cannot agree 
with the above ruling. My opinion is that 
unchastity at once forfeits the widow’s 
rights. 

If the above opinion of mine be correct, 
it is, I think, unnecessary to consider the 
question whether a daughter can control her 
mother’s alienations, for, Musammat Kirpa 
having by reason of unchastity ceased to 
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hold the estate even before the gift in qnes- 
tioD, there was nothing left to her which she 
could gift and the daughter is entitled to 
ignore the gift asa void transaction effected by 
a stranger subsequent to the property having 
passed to the daughter. 

But if Bainta v. Achhar (1) is to be followed, 
then we must decide whether the daughter 
is competent to control her mother’s actions. 
Seeing the unfavourable position in which 
daughters seem to stand amongst Rajputs of 
the Hoshiarpur District in regard to matters 
of succession, I should feel inclined to follow 
Sker Muhammad Khan v. Muhammad Khan 
(2), and to hold that the daughter cannot 
control her mother’s actions. In Katha Singh 
V. Mohan Singh (3) it is observed that a 
right to succeed does not necessarily infer 
the right to control (see page 337). In 
Ohiragh Bihi v. Hassan (4), it is held that 
among Arains of the Lahore District a 
daughter can control her step-mother’s alien¬ 
ations, but the daughters seem to take a 
high place among Arains, and “clearly are 
recognized as having a strong position as 
heirs. In Nur^uhnissa v. Oauhat-ul-nissa 
(5), it is laid down that the power of con¬ 
trol, by a female, cannot be presumed. But 
Maqsud-ulnissa v. Kaniz Zohra (6) lays down 
that any female entitled to succeedonthedeath 
of another female can control the latter’s alien¬ 
ations if the latter has only a limited estate. 

I think it is high time that some deHnite 
rule should be laid down, if possible, so that 
we may know on whom the burden of proof in 
such cases is to lie. 


My own inclination would be, to hold tha 
the estate passed to the daughter even prio 
to the gift, and to raise the decree to one foi 

mean to over 

rule Bainta v. Achhar (1), I would, if mj 
learned brother agrees with my views, refei 

this case to a Full Bench for a decision as tc 

the correctness of the above ruling. 

If the Full Bench should decide that th« 

above ruling .9 correct, I would ask the Full 
Bench also to decide, in view of the apparent 

Khany. Muhammad Khan (2), Ohiragh Bibi 

V. Sanan U) Nur-ulnissa v. Oauhar-ul. 

mssa (5) and hatha Sinah v Mnhnn <i' i 
(2) 6 P. R. 1896. ^ ' A^o/ian hingl 

?Q p P li’OO. 

(6) 135 P. R. 1908. 


(3) on one side and Maqaud-uhnissa v. Kaniz 
Zohra (6) on the other] whether the presump¬ 
tion should be that a female holding a life- 
estate is subject to control in her dealings by 
a female next entitled to succeed as a similar 
life-tenant. 

JUDaMBNT OF THE FULL BENCH. 
Robertson, J,—I think this reference can be 
disposed of very shortly. It appears to me 
that it was the result of a little misunder¬ 
standing due to the desire, which 1 appreciate, 
of my brothers, Johnstone and Ghevis, JJ,, 
not to appear to disregard what was under¬ 
stood to be laid down in the (unpublished) 
judgment by Mr. Justice Rattigan and my¬ 
self in Bainta v, Achhar (1), 

We are all agreed that that judgment does 
not govern the case now before us, and that 
it is, therefore, unnecessary to discuss any of 
the other points raised. This reference 
draws our attention to the danger of un¬ 
authorized reporting. It may be as well to 
notice what the judgment in Batn^a y. Achhar 
(1) really did say. 

There is no doubt that a distinction must 
be drawn between the nature of the forfeiture 
of a widow’s estate by a widow who re-marries 
and by a widow who is proved to be un¬ 
chaste. In the case of a forfeiture by re¬ 
marriage throughout the Province the woman 
ceases altogether to he the widow of her 
deceased husband, loses all rights and every 
kind of interest in his eatats, and becomes a 
member of another family. The case of for¬ 
feiture by unohastity where it is established 
is different. The woman does not cease to 
be the widow of her deceased husband nor 
does she become a member of another family. 
By custom she forfeits a special form of 
maintenance recognized in this Provinoei 6., 
the possession for life of her husband’s estate, 
and it is a question, more often answered 
perhaps in the affirmative than in the ne¬ 
gative, whether she is not even then entitled 
to maintenance from her husband’s relatives. 

In oases where she is held to be still entitl¬ 
ed to maintenance though not to possession 
of her deceased husband's estate, it may be 
said that what occurs ns a result of nnohast- 
ity is the substitution of one form of mainten¬ 
ance for another of lesser extent at the op¬ 
tion of the reversionei's. 

In the judgment in Bainta v, Achhar (1), 
which was given on the facts of a partioulaip 
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oasG, it was found that a widow had made an 
alienation in good faith for valne received to 
an alienee who had nothing to pat him on his 
guard, no action having been taken by the re¬ 
versioners at that time, to deprive the widow 
of the estate. It was held, not that the widow 
conld resist the claim on her own account, 
but that the equities in favour of the vendee, 
a purchaser for value in good faith before 
any action had been taken by the reversioners, 
were so strong that the Judges considered 
that hie rights could not be affected by a 
subsequent suit on the part of the reversioners 
to obtain possession of the estate on the ground 
of alienor’s unchaslity. Indeed, in that 
case the Judges were by no means convinced 
even that the unchastity had occurred before 
the transfer (N'otice their remarks that the 
succession could not be considered null and 
void ah initio). 

Certainly, the reversioners had taken no 
action and there was nothing to warn the 
purchaser. In the case before ns, it is clearly 
found that unchastity forfeits the rights of 
the widow to retain possession of the estate 
for her maintenance for life. The alienee 
was a donee and not a vendee for value. 
Moreover, the estate was clearly made over 
to him in consequence of his illicit relations 
with the widow and with the express object 
of defeating the rights of the reversioners. 
It is, therefore, unnecessary to discuss the 
principles which led to the judgment 
in Bainta Achhar (1), in which the word- 
ingr, as ifc was a decision on the facts of 
the particular case and not intended for pub¬ 
lication, mayor may not have been wide. We 
hold it quite inapplicable to the case before 
us where unchastity forfeits the estate of a 
widow and where there is no alienee for value 
in good faith with any equities at all in 
his favour or whose claims, apart from those 
of the widow, require to be considered. 
This being so, in view of the findings of fact 
in the present case, and the facts of the pre¬ 
vious case, it becomes unnecessary to discuss 

the second part of the reference. 

The only question decided by this Fall 
Bench is that the judgment in Bainta v. Achhar 
(1) does not govern the case before us. 
The case is. therefore, referred back to the 

Division Bench for decision. 

Judgment announced on 17bh November. 

Ohevis, J.—I understand that my learned 
brothers and myself ar^ all agreed that the 
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forfeiture which unchastity involves comes 
into force, as against the widow and also as 
against any person in whose favour she has 
alienated the land other than a person who 
in a hona Me alienee for consideration, with 
effect from the date of the unchastity and 
not merely from the date of institution of a 
suit by the reversioners. This appears to me 
all that it is necessary to decide for the 
purposes of the present appeal and I think 
ifc unnecssoary to consider the peculiar case 
of a hona iide alienee for consideration, 

I agree with my learned brother Robertson 
that the judgment in Bainta v. Achhar (I), as 
now explained, does nob govern the case before 
ns. It is now unnecessary to consider the 
second question referred to the Pull Bench. 

JoassTON’E, J.—I concur in the observa¬ 
tions of my brother Chevis. 

RATTiQiN, J.—I agree that the judgment 
in Bainta v, Achhar (1) is not relevant 
to the present case, decided, as the 
former appeal was, upon its peculiar 
facts. As at present advised, I see no 
reason to question the general soundness 
of the proposition stated by my brother 
Ohevis, but it is not necessary for us to give 
a definite opinion thereon, especially as the 
point has not been argued before us and 
incidental questions of some importance 
may have to be considered before a final 
decision can be given. 

Robertson, J.—I agree. 


AJMBR-MERWARA JUDICIAL COM¬ 
MISSIONER’S COURT. 
Miscellaneous Civil Application No. 172 

OP 1910. 

April 21, 1911, 

BresenU —Mr, Colvin, J. C. 

RAM GOPAL— Plaintiff—Applicant 

versus 

The AGENT, BOMBAY BARODA and 
CENTRAL INDIA RAILWAY Co.— 

Defendant—Opposite Party. 

Railways Act (IK of 1890), s.77— Noticefo the Traj^ic 
Manager equivalent to notice to the Agent — Contract 
Act{lKof\812>),8, 23— Risle-note Form K—Liability 
of the Railway Administration. 

Ifc is the business of fche Traffic Manager to settle 
all claims against a Railway. A notice to that offi¬ 
cial is a claim preferred “to the Railway Administra¬ 
tion” uqder section 77 of the Railways Act. The agent 
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must be presumed to know what is goin^ on in his 
subordinate offices and the notice of claim to tho 
Traffic Manager must bo regarded as equivalent to 
notice to the Agent. 

Woods V. Meher Mi, 1.'^ C. N. 2«4: 4 M. L. T. 427: 
2 Ind. Cas. 107, followed. 

Where aconsignorsigns a risk-note in the old Form 
H. and agrees to hold the Railway Administration 
free from all responsibility for any loss etc., for such 
consignment, tlie Railway Administration is fully pro- 
tected from liability to compensation for loss. 

Petition for revision egainsb the order of 
the Judge, Court of Smnll Causes, Nasirabad. 

ORDKR,—The opposite party not advanc¬ 
ing any serious objections to the re-admission 
of the petition for revision, this application 
is granted, provided it is supported by an 
affidavit as to the applicant having made 
a mistake and attended the wrong Court. 


This Court, in anticipation 

Tho affidavit has of the filing of the 
Since been filed. xej .. 

amdavit, proceeds to dis- 

pose of the case on the merits. There are 
two somewhat important points of law 
involved in the case. The case was re¬ 
manded to the lower Conrt to determine 
whether the notice served hy the plaintiff 
actually reach,d the Agent of the Railway 
Company, and the lower Court has an- 
swered this question in the negative. But 
the real points for determination appear to 
be ti; Is It necessary that notice in such 
a case should he actually seived upon the 
Agent of fdie Railway? (tV) Is defendant 
protected from liability to compensation 

plaintiff having signed tho risk-note 
tForm H)P As regards these two points I 
must say that the decision given by the 
Oalcutta High Court in IFood.- v. Meher 
Atr U; appears eminently reasonable. It is 
really the husicees of the Traffic Manager to 
settle such claims and, in the circumstances, 

f"h R -r a claim preferred 

to the Railway Administration” under sec 

tion 77 of the Railways Act. The Agent 

must he presumed to know what is going on 

in his subordinate ofl^ces, and the iiotiL of 

claim to the Traffic Manager must be regarded 

as equivalent to notice to the Agent Te ; 

tsxix 

to theTraflSc Manager within six months 
and, so far as this matter goes, the case is 
not, in my opinion, liable to be thrown out 


Contract Act. The plaintiff signed risk-note 
in Form H, and in that document it clearly 
says that in consideration of special reduced 
or owner’s risk rate, the signatories of the 
doonraent agree that the sender shall hold 
the Railway Administration “harmless and 
free from all responsibility" for any loss 
destruction, damage, etc., of such consignment. 
This seems to me to fully protect the Railway 
Administration from liability to compensation. 
I am informed that the wording of this 
Form H has since been altered so as to 
throw on the Railway Administration the 
liability for complete loss of any consignment. 
But the form signed by plaintiff was the 
old form and it seems to afford complete 
protection to the Railway in this case. 
This being so, I must dismiss this application, 
the lower Court’s arguments for itsoonola- 
sions are different from those of this Court, 
but the result is the same, the plaintiff 
not having made out a case for interference 
in revision costs on the applicant. 

% 

Application dismissed. 


M. OLfUttr, 

Civil Refbrbnce No. 36 op 1912. 

January 6, 1912. 

Rweni;—Mr. Justice Chevia. 

BELA SINGH—Pktitionsr 

versus 

T ■ SINGH— Defendant. 

JarxsdicUon of Civil or nercnue Court—Suit for evic 
ttoh Platntii} aUcgtng forcible dispossession— Test— 
hxaounauon of plointiff-Defendant proving to he i 

A suit to evict Refondaut from land of which ho ii 
allogod to havo taken forcible possession from plain 
tiff IS cognizable by a Civil Court ^ 

lu ascertaining whether a suit is cognuablo by . 

to;Wkatt;o^ onoagU uterJly 

Tiio real test in such cases is to oxamine tho pl.iu. 
ti anil SCO wlicthor, nceoriling to tho plaintiff, the 

staueo for n'lr r first in. 

lucc foi onItMation, or wliether tho elefendant gol 
possession in tlio lust plaoo bv force. 

an i? 'T"-' ‘.'i'" defend, 

passer' t o ?ivi. r -“‘I 

pnssoi, tho Cuil Conrt should dismiss the suit. 

Use referred by the Ooniraissioner of the 
Lahore Div.mon with his No. 450, dated th« 

CoiirK ‘'•'dersof the Chiei 

“ referepce underBeokioD 
I uoy Aot. The plaint was presentp^ 
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to a Mansif who returned it for presenta¬ 
tion to a Revenue Court, holding the suit 
to be cognizable by a Revenue Court. The 
Revenue Court thinks the suit cognizable by 
a Civil Court and so has referred the matter 
to this Court for decision. 

The defendant is in possession and the 
plaintiff sues to evict the defendant, alleging 
that the latter has taken forcible possession. 
The defendant is, in one part of the plaint, 
spoken of muzariciy and this has probably 
misled the Munsif; but had the Muusif ex¬ 
amined the plaintiff as he should have done, 
he could easily have found out the real na¬ 
ture of the claim. 

In such cases it is not enough merely to 
look at the plaint, for it is only too common 
a practice for petition-writers to describe the 
defendant as having taken forcible possession 
even when the plaintiff really means to say 
that the defendant is a tenant who has 
refused to pay rent and who is holding on in 
opposition to the landlord’s wishes. The real 
test in such cases is to examine the plaintiff 
and see whether, according to the plaintiff, 
the defendant took the land from plaintiff 
in the first place for cultivation, or whether 
the defendant got possession in the first 
place by force. The Revenue Officer examined 
the plaintiff, who then stated that he bad 
not given the land to defendant for culti¬ 
vation, but that defendant had taken posses¬ 
sion forcibly two years ago and that prior to 
such trespass plaintiff had cultivated the 
land himself. This makes it clear that this 
is a suit to eject a trespasser, not a tenant. 

The suit is cognizable by a Civil Court, 
and I direct that the plaint be returned for 
representation to a Civil Court. 

1 may remark that if on inquiry it should 
appear that defendant is, as a matter of fact, 
a tenant and not a trespasser, the Civil Court 
should dismiss the suit, as the Civil Courts 
cannot decree the ejectment of a tenant. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 9, 47, 4*8 and 49 

OP 1909. 

December 18, 1911. 

Present: —Mr. .Justice Carndaff. 
SALTMUDDl HOWLADAR and ANOras.i 
—Plaintiffs—Appsllants 

versus 

DZIR MAHOMED HOWLADAR and 
OTHERS—Dependants—Respondents. 

Mortgage-decree — Execution—Purchaser —Failure to 
get possession—Suit to recover possession —Ohstructionhy 
person interested not made partrj in. mortgage-decree 
Who is to retain possession. 

The purchaser at a sale in execution of a mortgage 
decree, if he fails to get possession or is dispossessed, 
js entitled to recover possession by suit from a person 
interested but excluded from the mortgage-action, 
subject to that person’s right to redeem. 

Appeal from the decree of the Sub-Judge of 
Backergunge, dated August Ist, 1908, modify¬ 
ing that of the Munsif of Bhola, dated De¬ 
cember 11th, 1907, 

Baba Prokash Ohandra Mojumdaryior^\h\i. 
Romesh Ohandra Sen^ for the Appellants. 

Babu Abinash Ohandra Quha^ for the Re¬ 
spondents. 

JUDGMENT.—These appeals arise out of 
four suits for the recovery of the rent for the 
years 1310 to 1313 of certain holdings in a 
nimhowla, Nazir Mahomed, defendant No. 2, 
is one of the tenants, and he claims to be the 
mortgagee of the nimhowla in possession 
thereof, having bad the nimhowla mortgaged 
to him by the plaintiff’s vendor and having 
been put in possession of it in execution of 
his mortgage-decree. As the mortgagee ob¬ 
tained possession in the year 1312, the Courts 
below have allowed the plaintiffs rents for 

the years 1310, 1311 and a part of 1312. 
The plaintiffs now appeal, claiming the rest 
of the rent of 1312 and the rent of 1313. 

The plaintiffs’ purchase was in Bysakh 
1309, that is May 1902. Nazir Mahomed’s 
mortgage was executed in 1304, that is iu 
1897. It has been found that Nazir Ma¬ 
homed had no notice of the plaintiff’s pur¬ 
chase when he brought his tqortgage suit in 
1904 and obtained a decree. In execution of 
that decree, he purchased the nimhowla and 
his purchase was confirmed in Sawan 1312, 
that is August 1905. Having no notice of 
the plaintiffs* purchase, he did not make the 
plaintiffs parties to his mortgage suit; and it 
in now contended that, as the plaintffs are 
not bound by the mortgage-decree or the salo 
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in execution thereof, their rights are in no 
way affected and they are entitled to the 
rents of 1312 and 1313 which have been 
refused them. The mortgagee purchaser’s 
proper remedy, it is farther contended, is 
either to bring a fresh action on his mortgage 
against the plaintiffs or to sue the plaintiffs 
for confirmation of possession, thus allowing 
the plaintiffs an opportunity of exercising 
their right of redemption. The respondent, 
on the other hand, argues that as he is in 
possession, his possession ought not to be 
disturbed and the proper remedy of the 
plaintiffs is to bring a suit for redemption. 

On behalf of the appellants [ have been 
referred to the cases of Jugdeo Singh v, 
Hahihulla (1) and Srihcri Banerjee v. Kliitish- 
chandra Rai Bahadur (2) and it is further 
contended by their learned Vakil that the 
two cases of Qangadas Bhattar v. Jogendranaih 
Mzta (3) and Bunwari Jha v. Rumjee Thakur 
(4) , on which the lower Courts and the re¬ 
spondent rely, really support the appellants* 
case. I have considered these cases carefully, 
and the question raised is, no doubt, one of 
some nicety and by no means free from diOS- 
oulty: but the result of the decisions seems 
to me to be this, that the purchaser at a sale 
• in execution of a mortgage-decree, if he fails 
to get possession or is dispossessed, is entitled 
to recover possession by suit from a person 
interested but excluded from the mortgage 
action, subject to that per8on*8 right to redeem. 
That being so. I think, that where the pur- 
chaser at the sale in execution of a mortgage- 
decree is, as here, actually in possession, his 
possession ought to be maintained, subject, 
of course, to the other party’s right to bring 
a snit for redemption. On the whole, then. 

i think that these appeals must be dismissed 
With costs. 


(1) 12 C. W. N, 107; 6 C. L. 

W.N.403. 

(4) 7 C. W. N. 11 at pp. 18, 19. 


[(1912) 1 M. W. N. 11.] 

MADRAS HIGH COURT. 

Second Civil Appeal No. 1211 of 1909. 

November 9, 1911. ' 

Present: —Sir Kalph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

VELLUVAKANDI KUNHE PATHUMMA 

—Plaintiff—Appellant 

versus 

PONNANKI MOOSSAN MAMMAD^ 
Dependant—Respondent. 

Unham^nadan Xfini—Moplahs/oliowtiiy Maruraakata* 
yam system —Moplah wife claiming maintenance un¬ 
der Muhammadan Law bound to live with her husband^ 
if so required, notioithstanding Marumakatayam custom 
to the contrary, 

1 hough tlio usual practice amongst the Moplahs of 
North Malabar following the Marumakathayam law 
is for a married woman to live ia her tarwnrd 
house, yet, ns the wife’s right to maiutonanoe is 
derived by her from tho Muhammadan Law, she 
must take it subject to tlio obligation undor that law 
to livo with tho husband in his own house if he re¬ 
quires her to do so. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No, 318 of 1903, presented against the 
decree of the Court of the Distriot Munaif of 

Cannauore in Original Suit No. 349 of 

1907. 

Mr. J, L. Rosario, for the Appallanfc. 

Mr. ]\ R, Ramachandra Aiyar^ for the Re¬ 
spondent. 


o u L/vj.urjiN 1 


“o «'uage anas that under 

the Muhammadan law, a wife is bound to go 
and live with her husband. It is not quite 
clear whether he means "under the Muham¬ 
madan law” as observed by the community 
to which the parties belong though his 
reference to the evidence of the plaintiff’s 
witnesses ^os. 2 and 6 may show that that is 
hi8 meaning. It is strorgly contended for 

the appel ant that, according to the nsage of 

A arumakkathayam Moplahs. there is no 

farwad house ,n order to live with her hue- 

nreti'w 1 ^ Question is one affecting a 
pretty large community, we consider it desir- 
able o have a distinct finding on the question 
whether a Moplah wife governed by the 

turtle r®. "r "P her residence 

finn n 1 ’^®hand, and whether such obliga- 
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The parties are at liberty to adduce fresh, 
evidence. 

The finding should be submitted within two 
months after the re-opening of the District 
Court after the recess, and seven days will be 
allowed for filing objections. 

[In compliance with the above judgment 
the District Judge submitted the following 

FINDING 

I am directed to submit a finding on the 
following question: — 

“Whether a Moplah wife governed by the 
Marumakathayam law is bound to leave her 
tarwad house and take up her residence with 
her husband, and whether such obligation 
on her part, if any, is subject to any and what 
restrictions.** 

2. On a perusal of the remand order 
certain conclusions suggested themselves—in 
the light of one’s knowledge of North 
Malabar—and the evidence adduced on re¬ 
mand has not materially modified those conclu¬ 
sions. They are:—(1) that it is the custom 
under Marumakathayam law for a Moplah 
wife to live in her own tarwad house; (2) 
that notwithstanding this, she is bound to go 
and live with her husband if he so requests. 
This will be elucidated further on. 

3. Plaintiff has examined three additional 
witnesses at remanded bearing and defend¬ 
ant four. 

4. P. W. No. 8 is the Athigari of Muzhapi- 
langad which is about five miles from where 
the parties live. He is a follower of Maru¬ 
makathayam, as are also, I may state at once, 
all the other witnesses examined on remand. 
He states that among Marumakathayam 
Moplahs there is no obligation on a woman to 
leave her tarwad and go and live with her 
husband on marriage, that the custom is for 
husbands to visit their wives in their tarwad 
houses, and that the husband generally lives 
in the wife’s tarwad house after marriage. 
Both this witness and all the others examined 
on remand have been cross-examined about 
particular instances where more or less well- 
known Moplahs have followed the practice 
opposed to the one in favour of which they 
are giving evidence. And no doubt there is 
considerable diversity of usage; in the case 
of some of the Moplahs alluded to their wives 
live with them, in the cases of others the 
wives live in their tarwad houses. To return 
to P. W.. No. 8, he admits in cross-examination 


MOOSSAK MAMMAD. 

that as regards the rights and obligations 
arising out of marriage, Moplahs follow 
Muhammadan law. The witness states 
that he does not know any Moplah wife who 
is living with her husband. But he has 
to admit immediately after that his own 
wife is living with him. The question 
whether if a wife refuses to go and live with 
her husbaud she is entitled to maintenance 
does not seem to arise on the issue referred 
for a finding. Nevertheless, as it could 
scarcely be said to be altogether unconnected 
with the subject I allowed the witnesses to be 
questioned on the point, noting the objection 
of Counsel and Pleader for plaintiff. 

5. P. W. No. 9, a resident of the Amsam of 
the parties, with Rs, 70 assessment in his 
name, corroborates the last witness re the 
custom and the absence of obligation on the 
part of the wife to go and live elsewhere than 
in her tarwad house with her husband. All 
the witnesses admit that the vidukudnl or con¬ 
summation ceremony takes place in the wife’s 
tarwad bouse and that the husband lives 
there for some time afterwards. This particu¬ 
lar custom appears to have practically no 
exceptions. This witness is a son of plaintiff’s 
karnavau’s daughter and various other 
marriage connections between relatives of his 
and of plaintiff are elicited. P. W. No. 10 
an inhabitant of Caunanore about four miles 
from where the parties live with Rs. 44 
assessment in his name corroborates the two 
previous witnesses re custom and the wife not 
being bound to go and live elsewhere with her 
husband. The witness was convicted with 
Kalleri Pokkar in a famous forgery case but 
was acquitted on appeal. He denies that 
among respectable people the wife goes and 
lives with the husband. But the evidence 
shows that the practice is largely followed 
among such people. 

4 

6 , D. W. No. 7—Ist D, W. on remand—is 
acting Kazi of Tellicherry for his father 
the permanent Kazi, who, he states, is ill. 
He says his tarwad has some property for 
which there is Rs. 20 in his karnavan’s name. 
He says that among Marumakathayam 
Moplahs a wife is bound to go and live with 
her husband if he so requests. He would 
apparently rather answer a question where a 
Moplah wife spends most of her time—in 
her husband’s or her tarwad house than the 
question where Moplah wives generally live. 
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He, however, states that “in this coontry,” 
meaning no doubt in the ^locality of Telli- 
oberry, most wives live in their tarwad houses. 
In cross-examination ho draws a distinction, 
in the country parts the wife lives permanent- 
ly in her husband’s house but that in towns 
the husband lives in the wife’s house. I 
don’t know whether this evidence of his is 
simply an attempt to wriggle or represent 
a solid distinction. He states the obligation 
of a wife to go and live with her husband 
is founded on Muhammadan Law and not 
on local custom, but again he states that 
according to local custom she must go. 
Again, he states there is no special local 
custom in the matter. 

?. D. W. No. 8 is karnavan of his tarwad 
which be says is one of the principal ones 
in Tellichary paying Re. 1,000 assessment 
—the amount standing in bis name as 
karnavan is only about Rs. 20—also states 
that a Marumakathayam Moplab wife is 
bound to go and live with her husband. 
Of course, all the witnesses on remand who 
say the wife is bound also say that if she 
refuses to go she is not entitled to mainten¬ 
ance. The witnesses on the other side on 
remand say, of course, that her not going does 
not disentitle her to maintenance. These 
latter witnesses also seem to announce 
a general proposition that under Muham¬ 
madan law a husband is bound to maintain 
bis wife unless and until he divorces her, 
i. e., apparently even if she refused to go 
though bound. If such were the case, his 
remedy would presumably be to divorce 
her. But Muhammadan law does not compel 
a husband to maintain his wife under all 
circumstances till he divorces her. There 
is nothing in this point and besides the 
maintenance matter is not immediately in 
question in the issue before me. To continue 
with D. W. No. 8. though he states that a 
wife is bound to go and live with her 
husband be supports the other side other¬ 
wise because he states that as far as his 
knowledge extends the husband generally 
lives in the wife’s house, though he modidea 
this by saying that the custom is for the 
husband to live in the wife’s house, portion 
of the time and for the husband to take the 
wife to his house for the other portion. 
Again, he says that Moplahs will live for 
some time in their wives’ houses and if there 

is no accommodation they will leave. 


8 . D. W. No. 9 is one of the karnavans or 
manager of the Baliapatam jamath mosque 
and says his tarwad is an ancient one in 
Baliapatam. He says that if a Marumak- 
kathayam Moplah wants his wife to go and 
live with him she must, that the wife’s place 
of residence is determined by the husband 
and in the absence of such determination she 
resides in her own tarwad bouse. But he 
states that most women go and live in their 
husbands’ houses; again, that it is about 
half and half each way; and that he can’t 
say which arrangement is most prevalent. 
His own wife he admits lived in her tarwad 
house for a considerable time though she 
has been living with him permanently for 
a long time. The witness and the Sail 
of the Baliapatam mosque (P, W. No. 6) 
appear to be on opposite sides in some dis¬ 
putes re mosque matters. D. W. No. 10 
lives in the locality' of the parties and 
corroborates the previous witnesses re the 
wife’s obligation. In bis locality the major¬ 
ity of wives, he says, live with their husbands. 
He conducts some cases he says and it would 
seem that be assisted in this case also for 
defendant. 

9. I have summarized the foregoing 
evidence mainly for oonvenienoe of reference. 
As stated already, it does not materially 
affect my previous ideas in the matter, 

10. There can be no question abont its 
being the custom for the wives of Marnmak* 
kathayam Moplahs to live in their wives’ 
tarwad houses and be visited by their 
husbands there. Those witnesses who try 
to prove the contrary are essaying an impos¬ 
sible task. It is one of the reoognized 
incidents of Marumakaythayam law which 
the North Mala ar Moplahs follow. The 
evidence of P. W. Nos. 8. 9 and 10 and of 
D. W. No. 8—who supports them on this 
point—may be accepted about the custom. 
The evidence of D. W. Nos. 7 and 9 is halting 
and inconclusive on it, for the simple reason 
that they are trying to show that the onstom 
is other than it really is. Even apart from 
evidence there is no doubt about the ex¬ 
istence of the custom iii question. No doubti 
it has numerous nud probably ever increasing 
exceptions. 

11. Had the issue referred for a finding 
been whether such a custom existed or not I 
should have had no hesitation in reporting in 

the affirmative. I should also have added 
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that it is an ancient custom, a widespread one 
and one not repugnant to public morality— 
essentials of a valid custom. 

But the issue is not that but whether a 
Moplah wife governed by Marumakathayam 
law is bound to leave her tarwad house and 
go and live with her husband. The 
existence of the custom in question cannot 
alone settle this point. Other considerations 
arise. There is the question of Muhammadan 
law. The parties are married acoording to 
the rites of Muhammadan law. In all matters 
appertaining to religion they follow Muham¬ 
madan law. Marriage is, of course, a religious 
institution under Muhammadan law. And, 
of course, under Muhammadan law a wife is 
bound to live with her husband if he requests 
her to do so. Though there is nothing oppos¬ 
ed to public morality in the custom of a 
wife not going to her husband^s house 
but remaining in her own tarwad house, yet 
there cannot be any doubt that such a custom 
must be repugnant to Muhammadan marriage 
law as well as to the marriage laws of every 
patriarchal people. That a wife could re¬ 
fuse to live with her husband in his house 
if it so pleases her is utterly opposed to the 
principles of those laws. It seems to me 
doubtful whether it would even be possible 
to establish such a custom as a binding 
modification of Muhammadan marriage law. 
But assuming it could I am clearly of opinion 
that there is no such evidence in this case as 
would justify holding that this Maruma¬ 
kathayam custom has become such a binding 
modification of Muhammadan law as to 
justify a wife in refusing to go and 
live with her husband. The custom ex¬ 
ists and has existed because Moplahs 
accepting the conditions of the Maru¬ 
makathayam law under which they lived, 
accepted also that one of them by which 
wives continued to live in their own tarwad 
houses and did not in consequence desire to 
exercise their right under Muhammadan 
law. But it does not follow that this 
obvious and highly important right under 
Muhammadan law has been abrogated and 
that if a husband requests his wife to live 
with him as Muhammadan law lays down, 
she is entitled to refuse. No doubt the Kazi 
of Baliapatam was examined as a P. W. on 
commission at the original trial and he says 
‘‘if a husband calls his wife to live in his 
house she should go if it is advantageous 


M00S3AN MAMMAD. 

to her, and she should nob go if it is 
disadvantageous.” This is not the view 
of D. W. No. 7 the acting Kazi of Tellicherry 
and it seems to me more an attempt to 
reconcile the two conflicting facts than an 
authoritative exposition of which of the 
two laws is to prevail in the matter. The 
mere evidence of P. W. Nos. 8—10 that the 
wife is bound to go cannot establish the 
important point now in question re the 
conflict between Muhammadan law and 
Marumakathayam custom. It would have 
been desirable to have had more definite and 
more extensive ecclesiastical evidence on 
the question. It was not sought to examine 
the Baliapatam Kazi again in the light of the 
High Court’s remand order. 

12. With reference to the portion in the 
remand order ‘...and whether such obligation 
on her part, if any, is subject to any and 
what restrictions,” neither side has taken 
its stand on any question of this sort, not 
even in connection with the Baliapatam 
Kazi’s statement just quoted ; he does not 
elucidate further what amounts to “ad 
vantageotts” and ‘disadvantageous” except 
to indicate that even the giving of property 
by the husband to the wife need not 
necessarily make things ‘ advantageous” 
to her. 

13. I may allude to the fact that the 
very right to the maintenance which plaintiff 
claims accrues to her only under the 
Muhammadan law; it is unknown to 
Marumakathayam law. S> the law plaintiff 
seeks to overrule on one point is the very 
law which enables her to sue. If the rights, 
why nob also the obligations of Muham¬ 
madan law ? 

14. On the facts before me I, therefore, 
decide on the issue referred to me by the 
High Court that a Moplah wife governed 
by Marumakathayam law is bound to leave 
her house and go and live with her husband 
if he requests her to do so ] 

The second appeal coming on for final 
hearing after the return of the finding the 
Court delivered the following 

JUDGMENT.—The Judge has found that 
the usual practice amongst the Moplahs of 
North Malabar following the Marumakatha- 
yam law is for a married woman to live in her 
tarwad house, though there are many in¬ 
stances where the wife goes to live with her 
husband in his own house, but be holds 
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that as the wife’s right to maintenance is 
derived by her from the Muhammadan 
law she mast take ib subject to the 
obligation under that law to live with the 
husband in his own house if he requires 
her to do so. We agree in this view. Besides, 
the custom of living in the tarwad house 
cannot be said to be anything more than a 
social usage and does not carry any legal 
consequences. The result is that the second 
appeal must be dismissed with costs. 

Aryneal dismissed^ 


fa. c. 16 C. W. N. 97; 11 M. L. T. 6; 9 A. L. J. 68; 

(1912) 1 M. W. N. 32.1 

PRIVY COUNCIL. 

Aipeal prom the Allahabad High Coort. 

November 2, 1911. 

Present ',—Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali. 
JAMNA DAS— Plaintiff—Appellant 

versus 

Pandit RAM AUTAR PANDE and others 
—Defendants—Respondents. 

Mortgage—Sale oj equity of redemption ^Undertaking 
hy purchaser to pay off mortgage—Personal liability to 
pay—Balance legally recoverable —Transfer of Property 
Act ('/r 0/1882), s. 90. 

The purchaser of an equity of redomption is not 
personally bound to pay the mortgage-debt. 

A mortgagor sold his equity of redemption and loft 
a part of the purchase-money with the purchaser to 
pay off the mortgage. The purchaser did not do so, 
and the mortgagee sued on the mortgage and sold the 
mortgaged property which was not sufficient to pay off 
the decretal amount. He then sued, under section 90 
of the Transfer of Property Act, for the recovery of 
the balance for the purchaser: 

Heldy that, the mortgagee had no right to avail him¬ 
self of the undertaking given by the purchaser to his 
vendor, as the mortgagee was no party to the sale; 
and that the purchaser not having entered into any 
contract with the mortgagee, was not a person from 

whom “the balance was legally recoverable*’ within tlio 

meaning of section 90. 

Appeal from the judgment of the Allah¬ 
abad High Court, dated April 20bh, 1909, re¬ 
ported as 31 A. 352; 6 A. L. J. 427; 2 Ind. 
Cae. 460, affirming that of the Sub-Judge of 
Mirzapore, dated the April 16bb, 1907. 

FACTS.—Lakhpati Koer borrowed 

Ra. 40,000 from the plaintiff Jamna Das on a 
mortgage bond. She subsequently sold all 
her properties inoluding the equity of re- 
demption in the mortgage to the principal 
defondant, and out of the consideration-money 


she left Rs. 40,000 with the purchaser to 
pay off the mortgage, but the purchaser did 
not do so. 

The mortgagee instituted a suit on bis 
mortgage against the representatives of the 
mortgagor and against the purchaser, the 
principal defendant, and obtained a decree. 
He then caused the mortgaged property to be 
sold, but the sale-proceeds were not sufficient 
to pay off the decretal amount. Thereupon be 
instituted the present proceedings for recovery 
of the balance of the amount under section 90 
of the Transfer of Property Act. The Court 
of 6rst instance gave him a decree against 
the representatives of the mortgagor but dis¬ 
missed his application against the principal 
defendant. He appealed to the High Court 
but bis appeal was dismissed. He theu 
appealed to the Privy Council. 

Sir E, Richardsf K. 0., and Mr. Ross, for 
the Appellants. 

Mr. L. DeQruyther, K. 0., and Mr. Bhag^ 
wandin Duhe, for the Respondents. 

JUDGMENT, 

Lord Macnaghten. —This is a perfectly 
plain case. The action is brought by a mort¬ 
gagee to enforce against a purchaser of the 
mortgaged property an undertaking that he 
entered into with his vendor. The mort¬ 
gagee has no right to avail himself of that. 
He was no party to the sale. The purchaser 
entered into no oontraot with him, and 
the purchaser is not personally bound 
to pay this mortgage-debt. Therefore, he 
is not a person from whom, in the words 
of the 90th section of the Transfer of Pro* 
perty Act, "the balance is legally recover¬ 
able.” 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal must be 
dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. 
Ranken, Ford, Ford Ohester, 

Solicitors for the Respondents: Messrs. 
Barrow, Rogers and NevilL 
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(s. c. 71 P. R. 1911.) 

■ PUNJAB CHIEF COURT. 

Civil Appeal No. 662 op 1909. 

May 22,1911. 

Present: —Mr. Justice Ratfcigau and 
Mr. Justice Shah Din. 

KIRPAL SINGH —Defendant—Appellant 

versus 

SANT SINGH and others—Plaintipps— 

Respondents. 

Hindu, Law—Joint family—Bond in Javour of manag’- 
ing member—Right to sue — Manager’s right to sue in 
his own name without impleading other members — 
Right of other members to receive payments — Appeal^ 
Court-fee—Payments disallowed by first Court—Prayer 
for declaration as to who is entitled to money—Prayer 
for reduction of amount of decree —Court Fees Act (VII 
of 1S70), Sch. II, Art. 17 Vl—Parties. 

A bond was executed in favour of some members 
of a joint Hindu family as obligees. These members 
brought a suit for recovery of the money due on 
the bond. The other members of the family were 
not impleaded as parties. The defendant had made 
certain payments to the other members on account of 
the debt. He pleaded that the debt was due to all 
the members of the family and that the payments 
should be allowed towards the debt. The Court of 
first instance held that the payments could not be re¬ 
garded as payments made to the plaintiffs and 
decreed the whole claim. The defendant appealed, 
aifixing a Court-fee stamp of Rs. 10 on his memo¬ 
randum of appeal: 

Held, that the memorandum of appeal was suffici¬ 
ently stamped so far as the prayer for a final declara¬ 
tion as to who was entitled to the money was 
concerned, but that the defendant must pay ad 
valorem Court-fee on the amount of payments by 
which he sought the decree of the lower Court to be 
reduced* 

If a contract is made on behalf of a joint Hindu 
family by the managing member, the latter is en¬ 
titled to sue on the contract in his own name 
without making the other members of the family 
parties to the suit. 

In the case of such a contract, no other member 
of the family is competent to interfere or to give 
receipts in connection therewith. 

Kishen Parshad v. Har Narain Singh, 15 0. W. N. 
321; 8 A. li. J. 256; 9 M. L. T. 343; 13 C. L. J. 345; 21 
M. L. J. 378; 13 Bom. L. R. 359; 33 A. 272 (P. C.); 
(1911) 2 M. W. N. 395; 9 Ind. Cas.739, followed. 

Where a debtor executes a bond in favour of 
some members of a joint Hindu family under the 
impression that the contract is with all the members 
of that family and has no notice or reason to 
believe otherwise, he is justified in making pay¬ 
ments to members of the family other than the 
obligees and should be given credit therefor. 

First appeal from the order of the Distriot 
Judge, Gujiauwala District, dated 29th April 

1909. 

Mr. tihadi Lai, for the Appellant. 

Rai Sahib bala Sukh Dial, for the Re¬ 
spondents 


JUDGMENT.—A preliminary question arises 
in this appeal with regard to the sufficiency 
of the Court-fee stamp. Briefly stated, the 
facts are as follows :— 

One Bishen Singh, with his four sons 
Hakim Singh, Sanat Singh, Ganesha Singh 
and Narain Singh formed a joint Hindu 
family and owned two shops, one at Laddhe- 
wala, the other at Mannanwala, both in the 
Gujtauwala District. Bishen Singh died in 
November 1903, and on the 21st July 1904 
Sardar Kirpal Singh (defendant-appellant) 
executed a bond for Rg. 17,000 nominally 
in favour of Hakim Singh and Sant Singh. 
The latter are the only persons who are 
named in the bond as the obligees, and on 
the 1st February 1903, Sant Singh and the 
two sons of Hakim Singh (who had died 
prior to suit instituted the present claim 
which is for recovery of Rs. 21,585-14-3, 
that is to say, for Rs. 17,000 as principal and 
Rs. 5,585-14*3 as interest and compound 
interest. Plaintiffs admit that a sum of Rs, 
1,000 was re-paid by defendant on 12fch 
Maghar, Sambat 1962 (26th November 1905) 

and they give defendant credit for the said 
amount. 

Defendant admitted execution of the bond 
and liability thereupon, but pleaded (1) that 
the money had been advanced to him from 
the joint fund of the family and that plaintiffs 
were, therefore, not competent to sue alone 
for its recovery and that the other members of 
the joint family (Ganesha Singh and Narain 
Singh) should be impleaded as co-plaintiffs- 
and (2) that he had paid Ganesha Singh and 
Narain Singh Rs. 10,400 in all, including the 
Rs. 1,000 admitted by plaintiffs to have been 
re-paid, and (3)that as this payment was made 
to persons who were members of the joint 
family, he should be given credit therefor. 
When examined upon the pleadings, defen¬ 
dant distinctly stated that he still owed over 
Rs. 9,000 on the bond, and that he was 
ready to pay that amount “to whomsoever 
the Court will order” (page 21 of the paper- 
book). 

Before issues were drawn, Ganesha Singh 
and Narain Singh filed an application in Court 
(on the 20th February 1908) in which they 
asserted that money paid to defendant had 
come from the funds of the joint family, and 
that as they were equally entitled to it they 
should be impleaded as co-plaintiffs. The 



INDIAN OASES. 


[1912 


KIRPAL SINGH V. SANT SINGH. 

District Judge practically ignored this ap¬ 
plication, bis order being that it should be 

‘‘placed on the record,” 

The case then went to trial upon the 

following issues: — 

“(1) Should all the members of the 
plaintiffs* joint Hindu family be 
brought on the record as co-plain¬ 
tiffs P 

(2) Have any re-payments been made 
by the defendant? 

(3) Should the re-payment made to 
Ganesha Singh and Narain Singh 
be looked upon a? re-payments made 
to the plaintiffs in satisfaction of 
the bond in suit? 

(4) What is now due from the defend¬ 
ants? ’* 

Upon these issues the District Judge 
found (0 that as the bond was executed 
exclusively in the names of Hakim Singh and 
Sant Singh, these persons were entitled to sue 
in their own names for its enforcement, and 
that it was unnecessary for them to implead 
the other members of their family as co¬ 
plaintiffs or as defendants; (u) that a total 
sum of Rs. 10,400 had been paid by defend¬ 
ant to Ganesha Singh and Narain Singh, 
but (i a) that the defendant was not justified 
in making these payments to the latter, who 
had no authority to act as agents of the 
plaintiffs for this purpose ; and (lu) that the 
said payments by defendants could not be 
regarded as payments made to plaintiffs. 

The District Judge accordingly granted 
plaintiffs a decree for the full amount claim¬ 
ed (ri 2 ., Rs. 21»585-14-3) with interest at 
the rate of 12 annas per cent, per mensem 
from the date of suit until realization. He 
further ordered defendant to pay costs of the 
suit. 

From this decree the defendant bos pre¬ 
ferred an appeal to this Court and has affixed 
a Court-fee stamp of Rs. 10 only upon his 
memorandum of appeal. To his grounds of 
appeal the defendant has added the follow¬ 
ing note: 

As the defendant-appellant never denied 
liability for the debt and even uow accepts 
the decree in the main, only contending that 
the Court should finally decide as to who is 
entitled to it, the valus for purposes of 
Couri-fee cannot be determined as it is a 
case when he only wants a final declaration 
as to who is entitled to the money and a 


stamp of Rs. 10 is sufficient for this portion 

of the relief.*’ . 

We have heard arguments upon this ques¬ 
tion, but neither Counsel has been able to 

refer us to any authority directly in point 
and we mast accordingly decide it upon prin- 

ciple. ^ ^ • L\, 

No doubt the grounds of appeal are m the 

main of the nature of an interpleader, and 

appellant’s chief objection is that the Court 

has decided the suit without impleading 

Ganesha Singh and Narain Singh, who also 

claim to be entitled to the money due on the 

bond. He points out that the result will be 

that he has to run the risk of a second suit at 

the instance of those persons. 


This contention is, we think, well founded 
in part. The defendant has still to pay (in 
any event) a large sum to the persons who 
are legally entitled to the bond, and as to 
this sum he expresses his willingness to pay 
the said amount to whomsoever the Court 
may adjudge it to be due. Pro tanio, he ac¬ 
cepts the decree of the District Judge, and 
the only question that he wants definitely 
settled is whether the plaintiff, or Ganesha 
Singh and Narain Singh, or both jointly, are 
entitled to the balance. As to this part of 
his appeal we think this memo, of appeal 
has been sufficiently stamped with a Court- 
fee of Rs. 10 (article 17 (6) of the 2nd 
Schedule to the Court Fees Aot)» But as re¬ 
gards the sum of Rs. 10,400 which the defen¬ 
dant says he has paid to Ganesha Singh and 
Narain Singh, the matter is very different. 
Here defendant asks for the reversal of the 


decree of the District Judge and credit given 
to him for this amount. The District Judge 
has held that the payment of this amount to 
Ganesha Singh and Narain Singh cannot Iw 
regarded as payment to plaintiffs, and it iB 
the object of defendant upon this appeal to 
show that this finding is wrong and that to 
that extent the decree of the District Judge 
must be set aside. This is a relief of which 
the value can certainly be determined, and 
we accordingly hold that the plaintiff must 
pay ad valorem duty on the said amount of 

Rs. 10,400.* 

In support of his client’s appeal, Mr. 
Shadi Lai devoted much time and trouble 
to establish the facts that the four brothers, 


• Note. Tlio appollaut made up the defloieuQy lu 
the Court-feo stamp iu aocordanQo with this order* 
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Hakim Singh, Sant Singh, Narain Singh and 
Ganesha Singh, constituted a joint Hindu 
family in every sense of the terms; that the 
whole of their property was still joint, and 
that the Rs. 17,000 advanced to defendant, 
within a few months of the death of Bishen 
Singh, the father of the said four brothers, 
had come from the joint family funds. A 
very lengthy and convincing argument was 
addressed to us in support of these conten* 
tione, without interruption on the part of 
Mr, Sukh Dial, and as Sant Singh (the prin¬ 
cipal plaintiff) had in the lower Court dis¬ 
tinctly asserted that the money in question 
had been “allotted” to him and Hakim Singh 
by his father, we were led to infer that the 
respondents still maintained that the loan to 
defendant had nothing to do with the joint 
family. We were, therefore, somewhat sur¬ 
prised when Mr, Sukh Dial, on rising to 
reply, admitted that the money came from 
the joint funds and that the plaintiffs would 
(if successful in this case) have eventually 
to account to Narain Singh and Ganesha 
Singh for it. Plaintiffs’ position, as now 
explained, is this;—The family is joint in 
every respect, and the money advanced to 
defendant came from the joint family chest; 
but, though joint, the four brothers have 
mutually agreed that the two shops, the one 
at Mannanwala, the other at Laddbewala, 
shall he carried on independently of each 
other; that the contract with defendant was 
made hy the Laddbewala shop, of which 
plaintiffs are alone the managing members, 
and that, therefore, plaintiffs are alone entitl¬ 
ed to sue in respect of that contract and to 
receive payments in respect thereof from 
defendant. Mr. Sukh Dial conceded, fur¬ 
ther, that the suit must be regarded as one 
by plaintiffs in a representative capacity, 
that is, by them as the Managers of the Lad- 
dhewala branch suing on behalf of the family. 
The only points, therefore, in dispute upon 
this appeal are (1) whether the alleged re¬ 
payments made by defendant to Narain Singh 
and Ganesha Singh were actually made; (2) 
whether the sum of Rs. » 1,000 which was 
admittedly re-paid by defendant on the 12th 
Maghar^ Samhai 1962 was paid directly to 
Hakim Singh or indirectly to the latter 
through Ganesha Singh; and (3) if such 
re-pajments, if established in fact, can be 
held to be valid payments, binding upon 

plaintiffs, 


It is, we think, to be regretted that the 
respondent’s position was not made clear at 
the commencement of the bearing, as con¬ 
siderable time would thereby have been 
saved and Mr. Shadi Lai spared much 
trouble. 

But the position of plaintiffs has now been 
made clear and we have consequently to deal 
only with the above questions, as Mr. Shadi Lai 
concedes that if plaintiffs are suing merely on 
behalf of the family, as the alleged Manag¬ 
ing members of the Laddbewala shop, they 
were entitled to bring the suit in their 
name, without making the other members of 
the family parties to the suit. Upon this 
point the ruling of their Lordships of the 
Privy Council reported in Kishen Parshad v. 
Har Narain Singh (1) is conclusive. Mr. 
Shadi Lai, however, does not admit that 
plaintiffs are the Managing members of that 
shop, or that the contract was made with 
that shop or distinct from the family as a 
whole, and in any event, he contends, that 
defendant had no knowledge of any arrange¬ 
ment inter se which may have been made by 
the members of the family. The learned 
Counsel argnes that defendant had always 
regarded the family as joint in every respect, 
and that he had no knowledge whatever of 
the arrangement alleged by plaintiffs, but 
denied by the two other brothers, Narain 
Singh and Ganesha Singh. 

After full consideration of the evidence 
upon the record of the pleadings of the parties 
and of the arguments of learned Counsel, we 
have come to the conclusion that defendant 
has succeeded in bis contentions. 

In the first place, we agree with the Dis¬ 
trict Judge that defendant has proved that 
he made re-payments to Narain Singh and 
Ganesha Singh aggregating in all Rs. 10,400. 

Plaintiffs admit that the sum of Rs, 1,000 
was actually re-paid, and it is clear from 
the entry in their own books, made by the 
late Hakim Singh, that this sum was receiv¬ 
ed through the Mannanwala people, i, e., 
through Narain Singh and Ganesha Singh. 
As to the other items of Rs, 900, Rs. 2,500, 
Rs. 2,000 andRs. 4,000, we have the evidence 
of defendant who swears that be paid these 
sums to Narain Singh and Ganesha Singh 
and his evidence is corroborated by that 

(1) 16 C. W. N. 321; 8 A. L. J. 266; 9 M. L. T. 343; 
13 C. L. J. 346; 21 M. L. J. 378; 13 Bom. L. R. 359; 33 
A, 273 (P. C.) J (1911) 2 M. W. N. 396; 9 Ind. Gas. 73 
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of these two persons, and of his agent 
Ram Singh, and by the entries in defend¬ 
ant’s account books. It was, no doubt, diffi¬ 
cult for plaintiffs to prove the negative, but 
the fact that Narain Sirgh and Ganesha Singh 
(who will eventually have to account for 
monies so received and who admit that the plain¬ 
tiffs are entitled to a half share therein) sup¬ 
port defendant’s assertion that these sumshave 
been paid to them, is, we think, a very strong 
piece of evidence in favour of defendant’s 
plea. The District Judge finds that the sums 
were actually paid to Narain Singh and Ga- 
neeba Singh, but somewhat inconsequentially, 
he proceeds to hold the defendant was acting 
in collusion with those two brothers against 
the plaintiffs. It is true that the witness, 
Dbaram Singh, stated that after the brothers 
had qucii tiled, the plaintiffs alleged before 
him that Narain Singh and Ganesha Singh 
were in collusion with defendant, but that 
Narain Singh and Ganesha Singh denied 
the allegation. Except for this, there is 
nothing on the record to support the theory 
of fraud or collusion, and whether Sant 
Singh or Budh Singh so much ns hinted at 
it, though we are bound to sny that tlie exe¬ 
cution of the pi’o note on the 16th Mcp/i, 
Samhnt 1963 (28th January 1SC7) for 
Rs. 18,064-6 0 is a circumsiance which does 
not impress us favourably. The very fact that 
defendant does not rely upon this note (which 
relieved him of all liability as regards t he pay¬ 
ment of compound interest) is a point against 
him. But upon the balance of evidence, 
we think bis contentions must prevail. He 
has from the outset pleaded re payment to 
Narain Singh and Ganegha Singh, giving 
full details as to amounts re paid and (lates 
of re-payment, and Sant Singh, though ex¬ 
amined on no less than five occasions during 
the course of the trial, has never ventured to 
suggest that defendant was colluding with 
his brothers. The District Judge has found 
the books of the defendant to bo in order 
and above suspicion, and Mr. Siikh Dial 
has not been able to salisfy us that this 
finding is erroneous. In view of all these 
facts we must hold that defendant actually 
paid Narain Singh and Ganesha Singh 
Rs. 10,400 towards the liquidation of his 
debt upon the bond of the 17th July 1904. 

As regards the second point, we liave al¬ 
ready pointed out that the entry made by 
Hakim Singh himself fully corroborates de¬ 


fendant and Narain Singh and Ganesha 
Singh in their assertion that Sthe Rs. 1,000 
re-paid on the 12th Maghar, Sambat 1962, 
were received through Ganesha Singh, 

The real dispute between the parties is 
with regard to the third question. Assum¬ 
ing that the re-payments were made to Narain 
Singh and Ganesha Singh, can we hold that 
plaintiffs are bound thereby P This is a 
question of some difficulty, but after giving 
every weight to Mr. Sukh Dial s arguments, 
we are of opinion that plaintiffs are bound 
to acknowledge and give credit for those 

payments. - # • u 

From a purely equitable point of view, it 

would appear unjust to compel defendant to 
pay plaintiffs sums of money which he has 
already paid to persons who are jointly entitl- 
ed with plaintiffs to those monies, and who 
admit that they have received the same and 
are ready to account to plaintiffs therefor. 
But if plaintiffs are legally entitled to recover 
such suras from defendant, questions of equity 
cannot be considered as a bar to their olaim. 
The question, then, is whether plaintiffs are 
in law entitled to ignore those re-payments P 
Mr. Sukh Dial contends that they are so 
entitled because (u) the contract was, upon 
the face of the bond, made solely with Hakim 
Singh and Sant Singh, as the Managinff 
members of Laddhewala shop, and (6) the 
latter alone were entitled to receive payments 
in respect of that debt. Now it may, we 
think, be taken as established by the deoision 
of their Lordships of the Privy Council to 
which wo have already referred, that if a 
contract is made on behalf of a joint Hindu 
family by the Managing member, no other 
member of the family is competent to inter- 
fere in that contract or to give receipts in 
connection therewith. Mr. Shadi Lai de« 
murred to this interpretation of their Lord- 
ships* judgment, but we think it is sound. 
But while the principle is clear, its appli¬ 
cation to the facts of particular cases may 
not be easy, and every case must necessarily 
be decided upon its own facts. 

In the present case, the crucial question 18 
whether tiie contract was made by Hakim 
Singh and Sant Singh ns Managing members 
of the Laddhewala branch, and whether de* 
ftndant knew that the oonlraot was with the 
latter only, and not with the joint family. 
If he did, l.e had no right to make payments 
to other members of the family. On th® 
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other hand, if he had no reason to believe 
that the contract was other than a contract 
with all four of the joint brothers, he was, in 
oar opinion, fully justified (until notifiedother- 
wise) in making payments to anyone of those 
four brothers on behalf of the family. 

Now what are the facts? Admittedly, the 
family was joint and during the life-time of 
the father, Bishen Singh, both shops were 
managed jointly. Defendant had dealings 
with the family during Bishen Singh’s life¬ 
time. Bishen Singh died in November 1903 
and the bond was executed in July 1904, and it 
is admitted that at that time all four brothers 
were on the beat of terms. It is not sug¬ 
gested that any notice was given to defend¬ 
ant that the two shops were to be managed 
independently and when the bond was executed, 
all four brothers were present and the money 
(according to defendant’s evidence which 
is UDContradicted upon the point) was actual¬ 
ly handed to him by Narain Singh. Plaintiff. 
Sant Singh, himself admits that the bond was 
executed neither atLaddhewala norat Manna- 
wala bub at Gujranwula, and there can be 
little, if any, doubt that the money was paid 
there. Then we have a letter from defendant 
to Sant Singh and Hakim Singh (printed at 
page 5 of the paper-book) in the last sentence 
of which defendant distinctly informs plain¬ 
tiff that he told “Narain Singh and Gauesha 
Singh that he would pay interest when the 
grain was sold.” This letter and this remark 
admittedly refer to this bond-debt and it is a 
legitimate inference from the words used 
by defendants that he regarded Narain Singh 

and Ganesha Singh as equally entitled in the 
debt. 

Partbermore, we have it established that 
from the very outest defendant made re-pay¬ 
ments through Narain Singh and Ganesha 
Singh. The first re-payment the item of 
Rs. 1,000 was made ontb6l2bb Maghat, ScLTit* 
bai 1962 (26th November 1905) and ic is clear 
from the evidence of defendant Narain Singh 
and Ganesha Singh and from the terms of 
the entry made by Hakim Singh himself in 
his own books, that this sum was paid by de¬ 
fendant to Ganesha Singh and remitted by 
the latter to the Laddhewala shop. Plain¬ 
tiffs are unable to show that they protested 
against this payment to the Mannanwala 
branch, or that they informed defendants 
that all payments must in future be made 
direct to them. 


As regarJs the other sums Narain Siagli 
has deposed in clear terms that “Saab 3Ia?h 
and Hakim Siugh had kiovlsige* of these 
recoveries” (paper-book page 2i, [j.20), Sint 
Singh was examined on bvo occasions after 
that statement was made, but on neither 
OGcaeion did he venture to contradict 
Narain Singh’s very emphatic assertion. On 
the obhefhand, in his evidence given on 
the Sfch April 1908—(paper bsok page 24) 
he makes two false statements, (1) that the 
Ks. 17,000 lent to defendant had been allotted 
to his share by Bishen Singh, and (2) that 
after the death of Bishen Singh plaintiffs gob 
no money from the Mannanwala firm. It is 
clear from the entry made by Hakim Singh 
(and Sant Singh could nob have been ignorant 
of the fact) that the Rs. 1,000 had been 
received after the death of Bishen Singh, 
from the Mannanwala branch. 

As a matter of fact, a quarrel arose in the 
family after the death of Hakim Singh, and 
it was in consequence of this dispute that the 
two branches, at Mannanwala aud badhewala 
practically, though not nominally, separated 
from each other and refused to recognize 
each other’s acts. The defendant has sworn 
that he personally knew nothing of this 
dispute, until the institution of the present 
suit and there is nothing on the record to 
rebut this evidence as to this. 

There is evidence on the record to the effect 
that in their dealings with various third par¬ 
ties, all four brobiiers acted upon the assump¬ 
tion that eacQ of them was entitled to enforce 
contracts made in the names of some only of 
them, bub we lay no great stress upon this, 
though we cannot lose sight of the fact that 
in a previous suit Hakim Singh (the eldest 
brother) distinctly admitted that it was im¬ 
material in whose name a bond was executed 
and that any one of the brothers could sue 
to enforce it (see his statement made on the 
14bh August 1901). The important point is 
whether defendant was led to believe that 
the four brothers were joint and that his con¬ 
tract, though nominally in the names of Sam* 
Singh and Hakim Singh alone, was really a 
contract with the joint family. It is now, some¬ 
what tardily and reluctantly, admitted that 
in point of fact the contract was with the 
joint family, and that all members of it- are 
entitled to share therein, and the sole 
ground upon which defendant’s right to pay 
monies thereunder to Narain Singh and 
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Gaoesba Siugh is deaied is that plaintiffs 
were to the knowledge of defendant, the sola 
managing members of the Laddhewala branch 
and that it was this branch alone which made 
the contract. Bat here the facts are all 
against plaintiffs. The contract was made at 
Laddhewala; the money came from the joint 
fund and was actually handed over to defendant 
by NarainSingh;allfourbrothers were present 

when the contract was made; and the first re* 
payment was made to Ganesha Singh and re¬ 
ceived throngh him. without demur, by Hakim 
Singh. Farther, the case for plaintiffs as 
now set up, is radically different from^ the 
allegations made in the plaint and pleadings, 
and from the statements made by Sant Singh 
when examined as a witness. Plaintiffs 
original claim, though not very lucidly ex¬ 
pressed, wasobviously intended to suggest that 
the debt was due to them alone, and that no 
one else bad any interest therein, and it was 
in support of this that Sant Singh as¬ 
serted that the Rs. 17,000 was advanced 
out of monies allotted to him and Hakim Singh 
by bis father, Bishen Singh. 

In view of all these facts, we are of opinion 
that defendant who apparently had no object 
in making payment to the Mannanwala 
branch rather than to the Laddhewala branch 
wasjustified in assuming that all four brothers 
were jointly and equally interested in the 
contract and that be had no knowledge that 
it was the Laddhewala branch alone which 
had made the contract with him. We farther 
find that defendant had no notice that the 
Laddhewala branch was being managed in¬ 
dependently of the Mannanwala branch, and 
that re-payments were to be made to plaintiffs 
and not to any other member of the joint 
family with whom he was led to suppose that 
he had contracted. On the contrary, we find 
that he had every reason to believe that re¬ 
payments made to the Mannanwala branch 
would be recognized as valid by the other 
members of the family, just as the re-payment 
of Rs. 1,000 had been so recognized. Mr. Sukh 
Dial laid some stress on the fact that in de¬ 
fendant's account-books there was a separate 
J^haia in respect of debts due to (1) Narain 
Singh and Ganesha Singh, and (2) this bond 
debt which is entered as due to Hakim Singh 
and Sant Singh. In point of fact, we find 
that the first khata No. 57 (page 9 of the paper- 
book) was closed with an entry to the effect 

that Rs. 2,167-8-0 was due on account of 
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interest on this very sum of Rs. 17,000, 
and that this entry was thereupon transferred i 
to khata No. 42 which is in the name of ; 
Hakim Singh and Sant Singh (page 11 of 
paper-book). In these two khaias sums due on 
the bond and on other accounts are mixed up, 
but so far from this affording an argument 
in support of plaintiffe* case, it seems to us to 
show clearly that defendant regarded this 
bond-debt as due to all four brothers. Other¬ 
wise, why should the khata of Narain Singh 
Ganesha Singh finish with the entry regard- 
ing the amount due on the bond debt of 
Rs. 17,000,andwhy should the khata of Hakim 
Singh* Sant Singh contain entries relating to 
payments made, otherwise than in respeot of 
the bond-debt, to Narain Singh and Ganesha 

Singh. 

We accordingly so far accept the appeal 
that we hold that the defendant is entitled ^ 
to credit for the sum of Rs. 9,400, (t e.i the 
Rs. 10,400 minus the Rs. 1,000 for which 

plaintiffs have given defendant credit). Plain¬ 
tiffs in claiming the sum of Rs. 21,585-14*3 
have not only ignored the sum of Rs. 9,400 
which we find to have been duly re-paid, but 
have claimed interest and compound interest 
on the principal sum of Rs, 17,000 upon the 
assumption that the said sum of Ra. 9,400 was 
not re-paid. In view of our findtngs, not only 
will the latter sum have to be deducted from 
the total amount claimed, but a proportionate 
deduction will have to be made in respMt of 
the interest and compound interest claimed 
by plaintiffs. This is a matter of aooount 
which must be settled by the office ^in 
consultation with the parties* Counsel. Plain¬ 
tiffs are clearly entitled to a decree for 
the balance due from defendant and must be 
given such relief, together with interest on 
such sums from the date of institution of suit 
until realization, at the rate specified in the 
decree of the District Jndge. As regards 
costs we direct the parties to bear their own 
throughout the litigation. 

Appeal aocepM* 
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ENSAB ALI V. TAEUB ALl. 

CALCUTTA HIGH COURT. 

Second Civil Appeal N'o. 1509 op 1910. 

Ueoember 18, 1911, 

Present'. —Mr. Justice Carnduff. 

ENSAR ALI AND OTHERS— Dependants — 

Appellants 

versus 

YAKUB ALT —Plaintiff—Respondent, 

Bengal lenancy Act (VIII of 1885>, s. 106— Sait he- 
tween rival proprietors—Qaestion of possession—Suit 
between two rival tenants —Question of title, if may arise 
— Court not to go behind statement in judgment. 

The qaestiou of possessioQ alone should be consi¬ 
dered in a proceeding under section 106 of the Bengal 
Tenancy Act between two rival proprietors: but the 
question of title may legitimately arise and be decided 
in such a proceeding between two rival tenants or 
between a landlord and a tenant. 

Mohunt Padmalav Ramanuja Das y. Luhshmi Rani] 
12 G. W. N. 8 at p. 15, relied upon. 

A Court will not go behind any statement in the 
judgment of another Court. 

Mirza Shamsher Bahadur v, Kunj Behari Lall, 7 C, 
L. J. 414; 12 0. W. N, 273; 3 M. L. T. 212, relied 
upon. 

Appeal from the decree of the Special 
Judge of Backergunge, dated February 4th, 
1910, affirming that of the Assistant Settle¬ 
ment Officer of Backergunge, dated Septem¬ 
ber 2l8t, 1909. 

Babtt Hem Ohandra Sen, for the Appel¬ 
lants. 

Dr. jSara^ Ohandra Basak, for the Respond¬ 
ent. 

JUDGMECIT,—This appeal arises out of 
a suit brought by the plainti£E-respondent 
under section 106 of the Bengal Tenancy 
Act, 1885, for the correction of an entry in a 
record of right relating to a miras karsa hold¬ 
ing, The holding was entered in the record 
as belonging to one Moharuddi and the de¬ 
fendants, half and half. Moharuddi has died 
8»Dd Yakub claims to be, as his second cousin, 
entitled to 4-anna8 of the holding. Ho ac¬ 
cordingly brought this suit in order to have 
his name entered in respect of 4 annas. Both 
the Courts below have concurred in altering 
the record accordingly. 

The defendants now appeal, and on their 
behalf, three' contentions have been pressed 
before me, first, it is said that the onus has 
been wrongly placed on the defendants, whereas 
it ought to have been placed on the plaintiffs, 
secondly, it is contended that the lower Courts 
have not found what the precise share of 
Yakub under the Muhammadan law is, and, 
therefore, they had no right to alter the 
record by entering his name in respect of any 


particular share, lastly, it is urged that, iu 
cases under the Bengal Tenancy Act, the sole 
question to be decided is the question of pos¬ 
session and no question of title ought to be 
considered at all. 

The first point I am unable to understand. 
I can find nothing in either of the judgments 
of the lower Courts regarding the onus of 
proof excepting the remark made by the 
lower Appellate Court that the onus of prov¬ 
ing that Moharuddi was not entitled to a 
share in the property lies on the appellants 
and that the appellants have utterly failed to 
discharge that onus. There can be no ques¬ 
tion as to the soundness of this remark, 
for Moharuddi is entered in the record as the 
owner of half the miras karsa and the burden 
of proof is, of course, on the person alleging 
that that record is incorrect. 

As regards the second point, the learued 
Vakil for the appellants relies on the case of 
llohunt Padmalav Bimanuja Das v. Lukshrra 
Rani (1). In that case, no doubt, it was 
held that the question of possession alone 
ought to be considered in a proceeding under 
section 106 of the Bengal Tenancy Act bet¬ 
ween two rival proprietors; but I am here 
concerned with a proceeding between rival 
tenants and, as one of the learned Judges 
(Mr. Justice Coxe) observed at page 15 of 
the report, iu suits between tenant and te¬ 
nant or between landlord and tenant, question 
other than that of possession may legitimate¬ 
ly arise. The ruling relied upon is, there¬ 
fore, within point; and I see no reason for 
extending it to cases such as this. 

As regards the third argument, I find it 
stated in both the judgments of the Courts 
below that the plaintiff was admittedly the 
heir of Moharuddi and so entitled to a share 
of 4 annas. I, for my part, am not prepared 
to go behind any such statement in the 
judgment of a Court, and, in this connection, I 
venture to express my entire concurrenoe with 
the remarks made by Mukerjee and Oaspersz, 
JJ., iu the case of Mirza Shamsher Bahadur v. 
Kunj Behari hall (2) 

There is really no substance in this appeal 

and it must be dismissed with costs. 

Appeal dismissed. 

(1) 12 C. W. N. 8 at p. 15. ^ > 

(2) 7 C. L. J. 414; 12 C. W. N. 273; 3 AI. L. T. '212. 
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DHIAN SINGH V, DHIAN SINGH. 

PUNJAB CHIEF COURT. 
Miscellaneoqs Civil Appeal No. 372 of 1909. 

January 3, 1912, 

Present-. —Mr. Justice Robertson and 
Mr. Justice Shah L)in. 

DHIAN SINGH —Plaintiff—Appellent 

versus 

DHIAN SINGH—DfipENOANT—R esponds nt. 

JurisdictionSuit by vendee for possession—Decree 
on payment of sxun exceeding Court's pecuniary juris¬ 
diction. 

In a sait for possession of land brought by a ven¬ 
dee against his vendor, a Court has no jurisdiction to 
pass a decree for possession on payment of a sum 
which exceeds the pecuniary limit of its jurisdiction. 

Mohamad Afzal Khan v. Nand Lai, 16 P. R. 1908, 
146 P. L. R. 1903; 73 P, W. R. 1907, followed. 

Miscellaneous appeal from the order of the 
Additional Divisional Judge, Sialkot Division, 
dated 23rd January 1909, reversing that 
of the Munsif, Ist Class, Gujranwala, dated 
the 17th August 1903, decreeing the claim 
and remanding case for re*decision. 

Rai Bahadur Lala Sukh Bird, for the 
Appellant. 

Bhagat Gobind Das, for the Respondent. 

JUDGMENT,—The facts are briefly these. 
The plaintiff-appellant sued for possession 
of 78 kanals, 10 marlas of proprietary and 
occupancy land, together with acoesaory 
right therein, on the allegations that it had 
been sold to him by defendant-respondent 
for Rs. 4,070, that of this amount Rs. 2,531 
was due to the latter, and that in spite of 
repeated demands, he had refused to receive 
this amount and deliver possession of the 
property sold. 

The defendant-respondent raised certain 
pleas which it is not necessary to notice in 
this place. Issues were framed on the plead¬ 
ings of the parties and after evidence had 
been recorded on both sides on those issues 
the Court of first instance held that 

Rs, 2,631 oat of the consideration-money was 

payable by the plaintiff to the defendant, 
and accordingly it decreed possession of 
the property in dispate in favour of the 

plaintiff on payment of the said amount to 
the defendant. 

The defendant appealed to the Divisional 
Court and contended, inter alia, that out of 

n hanals,4, marlas, 
Khata No. 86, were not assessed to laud 
revenue, and that as the market-value of 
that area was about Ra. 11,000 the firot 


Court which was that of a Munsif of the 
1st class, had no jurisdiction to entertain 
the suit. The learned Divisional Judge 
remanded the case to the Munsif for an 
inquiry and report on points raised by the 
defendant. The return was to the effect 
that 5 kanals, 12 marlas out of the land iu 
dispute were not assessed to land revenue 
and that the market-value of the said area 
was not less than Rs. 500. On receipt of 
the return, the Divisional Judge held that 
the portion of the land in suit which was 
not assessed to laud revenue must be 
valued at its market price for purposes of 
jurisdiction, and he agreed with the Munsif 
that its market-value was not less than 
Rs. 500. A 3 the value of the rest of the 
land for purposes of jurisdiction, calculated 
at thirty times the revenue was Rs. 991, 
the learned Judge held that the value of the 
whole subjeci-matter of the suit was over 
Rs. 1,000 and that, therefore, the Munsif 
had no jurisdiction to entertain tho suit. 
The Divisional Judge accordingly accepted 
the appeal and remanded the oase under 
Order XLI, rule 23, Civil Procedure Code, 
to the Court of the District Judge for a 
fresh trial. 

The plaintiff has appealed to this Court 
from the Divisional Judge's order of remand. 
The Pleader for the defeadanUrespoadent 
has taken the preliminary objection that 
as the Munsif did not dispose of the suit 
upon a preliminary point, the Divisional 
Judge had no power to remand the oase 
under Order XLI, rule 23, Civil Procedure 
Code, for a fresh decision. In our opinion 
the Divisional Judge's order can ba reason* 
ably construed as oue returning the plaint 
to the plaintiff to be presented to the proper 
Court, and, construed as suoh, it is appeal¬ 
able under Order XLIII, rule 1 (o), Civil 
Procedure Code. The prelimiaEU*y objection 
iS) therefore, overruled. 

The respondent's Pleader farther points 
out that according to the Full Bench ruling 
of this Court [Mahomad Aftal Khan ▼. 
Naud Lai (1)] the Munsif had no juris* 
diction to pass a decree for possession 
of the land in dispute iu favour of the plain* 
tiff on payment of Rs. 2,631 and as the 
Advocate for the appellant is not prepared 

to question the correctness of the said inlingt 

(1) 16 V. R. l[>uSi 146 r. L. n. • IQOSi 73 P. W, R, 
1907. 
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we musfc hold that the decree passed by the 
Miiasif was ulira vires. On this vie tv of the 
case, it is nofc necessary to decide whether 
the view taken by the Divisional . Jadga in 
his order of remand as to the valae of the 
suit for purposes of jurisdiction is correct 
or not, and the question as to the valuation 
of the subject matter of the suit can be 
again raised and decided in the Court of 
first instance. We set aside the order of the 
Divisional Judge and the decree of the 
Munsif, and direct that the plaint be re¬ 
turned to the plaintiff for presentation in 
the proper Court. Parties will pay their 
own costs throughout. 

Order set aside. 

MADRAS HIGH COURT. 

Appeal against Order No. 23 op 1909. 

November 23, 1911, 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 

ADUSUPALLT VENKATA ROW_ 

Appellant 

versus 

MARIKRUTHU AMMALi and another— 

Respondents. 

Parties — Limitation—Death of party—One of legal 
representatives brought on record—No bar by time 
against bringing other representatives. 

Where one of the representatives of a deceased 
party to a suit is brought on the record in time, there 
is no bar by time to bring in other representatives 
on the record subsequently. 

I^manujSeiiKiJc8inghv.BinguLal,3A. 6l7 and 

Knshna,ii Ja7iardan y. 'Murarry Rao, 12 B. 48 
followed. * ’ 

Appeal against the order of the District 
Court of Chinglepub, in Appeal Suit No. 224 
of 1909, presented against the order of the 
Court of the District Munsif of Poonamalli 
in C. M. P. No. 884 of 1906, in B. P. No 774 
of 1906 (0. S. No. 161 of 1394, on the file of 
the City Civil Court of Madras. 

Mr. Joseph Satya Nadar, for the Petitioner. 

Mr. T. B. Uamachandra Iyer, for the Re¬ 
spondents. 

JUDGMENT,—The judgment-creditor 

had applied in time for bringing one of the 
representatives of David Pillai, namely, the 
second respondent, Swami Pillai, on record 
and that application was granted. That be¬ 
ing so. the oases of Bamanuj Sewak Singh 
V. H.ing7i Lai (1) and Krishnaji Janardan v, 
Murarry Bao (2), with which we agree, show 

(1) 3 A. 517 

(2) 12 B. 48. 


NATBSA PILLAY V. MaNHSAWMY NAICKEN. 

that there is no bar to the other repre¬ 
sentatives of the David Pillai, vis., raspead* 
eats Nos. 3 and 4 bsiag also brought on 
the record on the present applioabioa. We 
may say that we do not understand the 
ground on which the learned District Judge 
distinguishes these cases. We order that 
Marikrathu Ammal and Kalanithi Ammal 
be brought on the record as legal represen¬ 
tatives of David Pillai and set aside the order 
of the District Judge with costs to be paid by 
the respondents. 

Order set aside. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 824 op 1910. 

November 1, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sandara Aiyar. 
NATBSA PILDAV— Appellant 


MUNUSAWMF NAIOKEN and others— 

Respondents. 

Mortgage—Assignment-Suit by assignee—Mistake as 
to dateof mortgage %nassignment-deed—Right of vlainiift 
to prove that suit mortgage was assigned ^ 

mortgage contains a mis- 
take as to the date of the mortgage-deed, it is open to 

ie n?. mortgage to show that what 

he purchased is the mortgage sued on, and the date 

mentioned in the assignment-deed is a misdescription. 

yalantappa levan v. Sadagopa Mudaliar HQH i 2 

N. 133; 9 M. L. T. 319; 9 Ind. Cas! 729, flowed 

Mr. P. V. Qopalswami Madaliar, for the 
Plaintiff. 


Mr. Q. S. Bamachandra lyer, for the Re¬ 
spondents. 

JUDGMENT.—We are of opinion that the 
plaintiff was entitled to show that the right 
purchased by Veera Pilhy under Exhibit 
C was the mortgage now sued on, and that the 
year of the mortgage-deed mentioned in 
Exhibit C was a misdescription. See 
Palaniappa Mudaliar v. Sadagopa Tevan (1), 
The decrees of the lower Courts must be 
reversed and the suit remanded to the 
Court of first instance for fresh disposal 
according to law. The costs of the second 
appeal and the costs in the lower Appellate 
Court will abide the result. 


(1) (1911) 2 M. W. N. 133; 9 M. L. T. 319; 9 Ind 
Cas. 729. 
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ALIM ALI V. NABBU. 

PUNJAB CHIEFi COUaT. 

Civil Revision No. 691 op 1911. 

January 5, 1912, 

Present:—Mr. Justice Ohevis. 

ALIM ALI— Dependant — Petitioner 

versus 

NABBU and ANOTHER—Plaihtipps— 

Respondents. 

Custom-- Adoption-Alienation - Gift — Daughter's 
gon,-^lahammadan Rajputs of Hissar Distnct. ^ 

Among ^Muhammadan Rajputs of the Hissar District 
the burden of proving the validity of the adoption of 
a daughter’s son or of a gift in favour of a daughter s 
son lies on the adoptee or the donee. The adoption 
of a daughter’s son who belongs to another casta 

is not valid by custom. , ul . 

A gift of ancestral property to a daughter s sou is 

not valid by custom. e At 

Petition under seobion 70 (a) {oj of Act 
XVIlt of 1884, as amended by Act XKV 
of 1899, for revision of the order of the Divi¬ 
sional Judge, Hissar Division, dated the 26th 
October 1910, reversing that of the Munsif, 
3rd Class, Hiasar, dated the 30ch June 
1910, dismissing plaintiffs* suit. 

Lala L'ljpii for the Petitioner. 

Mr. Oullu Ram, for the Respondents. 

JUDGMENT.—The plaintiffs, who are 
collaterals of Ahmad, sue for a declaration 
that the deed of gift executed by Ahmad, in 
favour of Alam AH shall not affect their re¬ 
versionary rights. Ahmad is dead, bat plain¬ 
tiffs cannot sue for possession in the presence 
of Musammat Najban. The deed of gift in 
question is a registered document, dated 

15th April 1903. In it Ahmad describes 
Alara AH as bis adopted son. Alam Ali 
is daughter’s son of Ahmad, and it is also 
pleaded in defence that Muratib, father of 
the donee, was a 'chana-damad. The argu¬ 
ment for the defendant is that Alam Ali was 


gift, but that such adoption was ^ not valid, 
and also that the gift was not valid. 

I admitted the case to a hearing under 
section 70 (1) (a) as regards the time _ of 
adoption, the judgment of the learned^ Divi¬ 
sional Judge seeming to me defective on 
this point and under seobion 70 (1) (6) as 
regards the validity of the gift. The office 
should have classed this case as an appeal, it 
being admitted partly under section 70 (1) 

(&). 

First, as to the alleged adoption. The 
Divisional Judge says that an adoption cer¬ 
tainly took place as mentioned both the 
plaint and pleas, but that it was only just 
before and along with the gift. The origin¬ 
al plaint certainly says ^'Mufbana karte hibba 
Ukk dya'* but the amended plaint says 
"'frlutbana likha kar,” and I do not think 
that the plaintiffs meant to admit more 
than that Ahmad professed to have adopted 

Alam Ali. 

I have now gone through the evidence as 
to the alleged adoption of Alam Ali ten years 
prior to suit. Of the witnesses who speak of 
this adoption some certainly say that it took 
place in their presence, but what is their evi¬ 
dence worth? Dad Ali is uncle of Muratib 
Ali, the donee’s father, and Ali Mir is also a 
relation of Muratib All’s. And seeing that 
there is no recital in the defendants 
written pleas of an adoption having taken 
place long before the execution of the deed of 
gift, I think the Divisional Judge’s find¬ 
ing that the alleged adoption 10 years 
prior to suit is a myth should be up¬ 
held. 

Even supposing that there was an adop- 
f.irkn IXf. f.imA nf fha trifh. it seems to have 


adopted, that the suit is time barred, that 
the adoption was valid, and that apart from 
adoption, the gift is valid by custom, es¬ 
pecially in view of the facts that the donee’s 
father was kkuna-damad and that the gift 
was for services rendered by the donee’s 
father. 

The first Court held the adoption proved 
and valid, and also pronounced in favour of 
the validity of the gift, and so dismissed the 
suit. It also held the suit to be time- 
barred by Article 91, Limitation Act. 

The learned Divisional Judge on appeal 
held that there was no adoption prior to the 
gift, that the suit was not time-barred, that 
there was an adoption at the time of the 


been a mere paper adoption, and in any case 
I do not think the validity of the adoption of 
a daughter’s son, a person of another got 
is proved. The adoptor was a Mahammadan 
Raiput, the adoptee a Sayad. The old 
n? are says that a person ghair piJf, 1“ 
adopted, gets no share {hissa)* I do not wish 
to place too much reliance on an assertion in 
a Wajtb''ul'ara unsupported by instances, bnt 
setting the Wajtb^ul’ars aside, I think the 
onfi« of proving the validity of the adoption 
rests on the defendant. The instances Oited 
by the witnesses are vague, as the relation¬ 
ship is not oited. It is said that one Maula 
Bakhsh adopted one Abdul Ghani and that 
the collaterals sued in vain, that one Bahiin 
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adopted one Rustam, that one Wazir adopt¬ 
ed his sister’s son, that one Nawab Ali 
adopted one Fattah, In only one case is the 
relationship of the adoptee to the adoptor 
stated, and this is the case of adoption of a 
sister’s son and we are not told what collater¬ 
als were in existence, whether they assented 
or contested the adoption, and whether the 
adoptee was of the same got as the adoptor. 
The defendant’s witness Bakhshi, Zaildar^ says 
that a boy of another got cannot be adopted. 
I think the Divisional Judge has rightly held 
that the adoption was not valid by eas¬ 
tern. 

Then, as to the validity of the gift. The 
Wajib-uUarz says that a gift to a daughter’s 
or sister’s son is invalid if any descendant of 
the grandfather of the donor objects. (Plain¬ 
tiffs are such descendants). I do not wish to 
lay much stress on an old Wajib-uhatz of 
this sort, which begins the subject of gifts 
with the remarkable assertion that aliena¬ 
tions by gift are subjeot to pre-emption. Bat, 
apart from the Wajtb-uharz, I think that it 
lies on the defendant to prove that a gift of 
ancestral land to a daughter’s son is valid, 
even in Hissar, one of the eastern districts 
of the Punjab. To prove the validity 
of the gift three mutations are put for¬ 
ward — 

(1) On 20th February 1880, a gift by Mu- 
sammat Jaiman, widowof Wazir, to her khana^ 
damad was attested. 

( 2 ) On 16th July 1889, a gift by Musam- 
Tnat Amirunnissa to her khana-damad was 
attested and apparently some collaterals 
objected at time of mutation. 

(3) On 23rd December 1889, a gift by Afw- 
summat Manbibi to Mahbnb, her husband’s 
daughter’s son (sir), was attested though col¬ 
laterals objected. 

But the evidence of Shamas, defendant’s 
witness, shows that in the first two of these 
three oases the collaterals did assent, and in 
the third case a later mutation shows that 
Mahbub surrendered a part of the gift be¬ 
cause the collaterals objected. These three 
cases, if they were good instances, would go 
to show that even widows could make gifts, 
but in two cases it seems that the collaterals 
assented to the gift, while in the third 
the collaterals were appeased by a part sur¬ 
render of the gift. These cases, therefore, 
prove nothing, and, in my opinion, defendant 
has failed to prove the validity of the gift. As 


to services being rendered, I fail to see how 
Ahmad’s providing his son-in-law with a 
home can be regarded as service rendered by 
the son-in-law. 

I omitted in an earlier part of this judg¬ 
ment when, dealing with the value of the 
oral evidence produced to prove the alleged 
adoption ten years prior to suit, to point 
oat that one witness. Dad Ali, goes so far as 
to make the absurd statemeut that Muratib 
Ali, too, was adopted (go I men liy'i) by Ahmad, 
this shows how reckless or stupid witnesses 
can be in supporting the party which has 
called them. 

I uphold the Divisional Judge’s decree 
and dismiss this case with costs. 

Cosa dismissed. 


MADRAS Hiaa COURT. 

Second Civil Appeal No. 1330 op 1910. 

November 30, 1911. 

Present'. —Mr. Justice Sandara Aiyar and 

Mr. Justice Spencer. 

KOIPALLI RAMIAH— Appellant 

versus 

SAJJA SUBBIAH and others — 

Respondents. 

Contract Act (IX of 1872), s. 45 —ContractSpeciJic 
per/ormance^Contract with a number 0 } persons—Right 
oj one to enforce specific performance—Vendor and Pur- ' 
chaser. 

Where an agreement is made to sell certain pro¬ 
perty to several persons, one of the latter only cannot 
claim specific performance of the agreement. 

Safiar Rahman V. Zlaharamuntiessa Bibi, 24 C. 832, 

referred to. 

Second appeal against the decree of the 
Subordinate Judge of Bllore, in A. S. No. 
228 of 1909, presented against the decree of 
the District Munsif, Narsapur, in O. S. No. 
249 of 1908. 

Mr. Prakasam, for the Appellant. 

Mr. Narayanmurthi, for the Respondents. 

JUDG-MBNT,—The first defendant entered 
into an agreement with the plaintiff and de¬ 
fendants Nos. 2 and 3 to convey certain land. 
The plaintiff alone instituted this suit for 
specific performance. Defendants Nos. 2 and 
3 repudiate the contract and say that they are 
not willing to get any sale-deed from the 1st 
defendant. The lower Courts have dismissed 
the suit on the ground that the plaintiff alone 
had no right to demand performance of the 
agreement. In our opinion they are ob- 
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viously right. Section 45 of the OontrAct 
Act lays down the rule on the point. The 
second and third defendants do nob want the 
land, the first defendant is not bound to com¬ 
pel them to take it along with the plaintiff. 

We agree with , the decision in SaHur 
Rahman v. Maharamunnessa Bibi (1) and 

dismiss the second appeal with costs. 

Appeal dismissed. 

(1) 24 0. 832. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1070 of 1910. 

December 19, 1911. 

Preteni: —Mr. Justice Chevis. 

TARI BAZ KHAN and others — 
Plaintiffs—Appellants 

versus 

FATEH KHAN— Defendant—Respondent. 

Custom —Succession—Daughters — Collaterals oj sixth 
degree —Pathans oj Mianivali Tahsil—Burden of proof 
—Method of computing degree of relationship. 

Among Pathans of the Mianwali Tahsil^ daughtera 
exclude collaterals of the 6th degree in, matters of 
succession to the ancestral property of their father. 

The mode of computing degrees of agnatic rela¬ 
tionship among these Pathans is to count from tho 
collaterals to the common ancestor both being in¬ 
cluded. 

Qirdhari Ram v. Faizullah Khan, 48 P. R. 1909; 98 
P. W. R. 1908; 166 P, L. H. 1908, followed. 

The words‘u;ar»«an chhe pusht ke andar* mean col¬ 
laterals up to and including tho fifth degree and 
exclude the collaterals in tho sixth degree 

The burden of proving a custom whoroby romolo 
collaterals such as those of the sixth degree exclude 
daughters rests on the party who assorts such a cus¬ 
tom 

Bholi 7. Man Singh, 86 P. R. 1908; 140 P. W. R. 
1908, followed. 

Abdul Karim v. Sahib Jan, 5 P. R. 1908; 29 P. W. R. 
1908; 99 P, L. R. 1908, referred to. 

Second appeal from the order of the 
Divisional Judge, Carapbellpur, dated 4th Oc¬ 
tober 1910, reversing that of the Munsif, Ist 
Class, Mianwali, dated 6th July 1910, decree¬ 
ing plaintiffs* claim. 

Mr. Fazl Elahi, for the Appellants. 

Rai Bahadar Bakhshi Sohan LiZ, for tho 
Respondent. 

JUDGMENT.—The land in suit, 115 
kanalSf 2 marlns^ belonged to Thaj Khan, 
and after hia death was sold by his widow 
Musammat Lalo to the defendant for the 
small sum of Rs. 9. The plaintiffs* col¬ 
laterals sue for possession, challenging the 
alienation au without necessity. Tho defen¬ 


dant pleaded (1) that the plaiutifi^s had no 
right to sue in the presence of Thaj Khan’s 
daughters, (2) that the alieuation was for 
consideration and necessity, and (3) that 
the plaintiffs were estopped by acqaiesceuce. 

The first Court found in plaintiffs’ favour 
on all three of the above points and 
decreed the claim, bat the Divisional 
Judge came to a different finding on all 
three points and dismissed the suit. The 
plaintiffs have lodged a farther appeal to 
this Court. 

The appeal can be decided solely on the 
question of plaintiffs* right to claim posses¬ 
sion in the presence of daughters. 

The three daughters of Thaj Khan are 
still alive. Two of them married collaterals, 
and 80 their eons are included among the 
plaintiffs. But if the daughters succeed in 
preference to tho collaterals, the sons of those 
daughters oannot sue in the presence of their 
mothers: if the daughters of Thaj Khan are 
the real persons entitled to possession they 
and they alone can have a right to oast the 
defendant. Had the daughters assigned their 
rights the oase would have been different, 
but no such assignment has been pleaded. 

So the question is whether, on tho death 
of Thaj Khan’s widow, the right to hold bis 
land passed to the daughters or to the col¬ 
laterals. The plaintiffs would be regarded 
as collaterals in the fifeh degree if the nsaal 
method of computation were followed, e., 
to count upwards from the last male 
owner to the common ancestor, both being 
included; but the parties are Pathans who 
belong to the Mianwali Txihnlt formerly part 
of the Bannu District, and here the mode of 
oomputation is to count from the collaterals 
to the common ancestor both being inoladed: 
see Girdhari Ram v. FaituUah Khan (1), 
Adopting this method of oomputation, the 
plaintiffs are collaterals some in the sixth and 
rest in the seventh degree. The Ntwo?-i-ai» lays 
down that-daughters succeed in the absence 
of collaterals within the sixth degree (flhha 
pusht ke andur.) This, in my opinion, means 
that daughtera are excluded by collaterals 
in the fifth degree, but not by collaterals 
in the sixth degree. 1 form this opinion 
after referring to the four instances quoted 

in the Riwai-i-am, which are as follows: (1) 

* 

(n 48 P. R.1908; 93 P. W. R. 1903 1 60 P. I«. 
1908. 
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Bakhtawar died. There were collaterals in 
the fifth degree but the daughter succeeded. 

(2) Ahmad Khan died, no callaterals for 
five degrees and the. married daughter suc¬ 
ceeded. 

■ (3) Muhammad Khan died; no collaterals 
up to the fifth degree, and the daughters 
succeeded. 

(4) Prem died; no collaterals up to the 
fifth degree, and the daughter succeeded, the 
worisan suing in vain. 

Had the meaning of the phrase chhe pusJiot 
he andar been that collaterals up to and 
including those in the sixth degree exclud¬ 
ed daughters, [ should have expected to find 
it recorded in the above four instances that 
there were no collaterals up to the sixth 
degree, whereas in each case the degree 
spoken of is the fifth. 

In Abdul Karim v. Sahib Jan (2), it is laid 
down that there is no general rule, that 
regardless of tribe and creed agnates, 
however remote, exclude daughters from 
succession to ancestral property. In Bhili v. 
Man Singh (3), it is also laid down that the 
burden of proving a custom whereby remote 
collaterals, such as those of the sixth degree, 
exclude daughters rests on the party who 
asserts such a custom. So the onus of proof 
was rightly laid on the plain tills in this case. 
No instances of a collateral in the sixth 
degree excluding a daughter has been noted, 
and the mere assertions of witnesses as to 
what the custom is cannot be regarded as 
of any value in the absence of instances. 
All that can be said is, that the collaterals 
have obtained mutation of names in their 
favour as regards the rest of Thaj Khan’s 
land, but this fact alone is not worth very 
much when we remember that two of the 
daughters of Thaj Khan, who might have 
claimed mutation in their own favour, are 
represented by sons who figure among the 
collaterals. No doubt the amount of land 
falling to those sons is lessened by the in¬ 
clusion of other collaterals, but still I do 
not think this fact alone sufficient to dis¬ 
charge the burden of proof, especially in face 
of the entry in the Riwai’^i-am. That entry 
is against the collaterals, and cannot be 
altogether disregarded even though the first 

instance might be criticized as one open to 

(2) 6P. R. 1908; 29 P. W. R. 1908, 99P. L. R. 
1908. 

(3) 86 P. R. 1908j 146 P. W. R. 1908. 


doubt as an instance where the daughter, 
contrary to the rule laid down, excluded even 
collaterals in the fifth degree. The use of 
the word warisan^ too, in the fourth instance 
might be commented on as showing a want 
of precision, for the warts is surely the person 
entitled to succeed whoever he or she 
may be, but probably the word is merely 
a careless slip for Jaddian, In fact, in all 
the instances the wording seems to me in- 
acurate, the words aulad narina being used 
e.p., panch pusht ^ik us ki aulad narina koi 
7ia thi —when the proper word should be 
Jaddian, Still, however these instances may 
be criticized, there is the fact that the rule 
is laid down in the Riwaj-i~am and three 
instances are given of a daughter succeeding 
in the absence of collaterals in the fifth degree, 
while one instance is cited of a daughter 
succeeding even in the presence of collaterals 
in the fifth degree. It may ba said that 
there is nothing in the second and third 
instances to show that there were any col¬ 
laterals even beyond the fifth degree. It 
may also be urged that daughters sometimes 
succeed by consent even though not strictly 
entitled to do so, especially where they have 
married collaterals or where the amount of 
land is small. But though such arguments 
may lessen the valce of the entry in the 
Eiwaj^i-am and of the instances there quoted, 

I do not think that this entry and the in¬ 
stances can be entirely disregarded. 

The case stands thus. The burden of proof 
is on the plaintiffs, there is in their favour 
nothing but the fact that they have succeed¬ 
ed to the rest of Thaj Khan’s land, while 
there is against them the entry in the 
Biwaj-i-am supported by four instances. I 
consider that plaintiffs have failed to dis¬ 
charge the onus and I must, therefore, uphold 
the decision of the learned Divisional Judge 
on the ground that plaintiffs have failed to 
prove a right to sue for possession in the 
presence of Thaj Khan’s daughters. 

I say nothing as to the alienation being 
for necessity. Any^ing I might write on 
this point would be merely obiter dictum 
after I have come to the above finding, and 
certainly would not be binding on the 
daughters of Thaj Khan, who may very 
possibly sue on their own account now that 
the collaterals have failed to wrest the land 
from the defendant. 
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The lappeal fails and is dismissed wifch 

Appeal dismissed, 

^ I^nole that in Qirdhari Ram v. FanulUk 
m,nn (1) the question of the daughters 
fucoeedin. as heirs was raised but the 
right of the daughters to succeed to the 
exclusion of the plaintiffs (collaterals 
in the [sixth degree) was not decided, it 
being held that the plaintiffs’ suit which 
was merely for a declaration, was maintain- 
able even in the presence of the daughters and 
of nearer collaterals. 


PUNJAB CHIEF COURT. 

Miscellaneous Civil Case No. 312 

0 ? 1911. 

Civil Appeal No. 914 op 1909. 

December 20, 1911. 

Present: —Mr. Justice Johnstone. 

SANTU AND OTHERS — DEPENDANTS — 

Petitioners 

versus 

Makant ARJAN DAS— Plaintiff— 

Respondent. 

Ex parte decree— Application for setting (ntUle—Period 
of limitation expired^Review—'*Other sufficient couac'* 

_ go^^iice noticQ — Sepoy—Notice received -ivithout 

ohiectionioithout the intervention oj Commanding Officer 
—Civil Procedure Code (/let V of lOOSj, O. K, r. 28, 
O.XLVlIi r. 1 ( 1 )—Act (IS oJ 1908^, Seh. 
I,'Art. 169. 

Where the poriocl preacribod for making an nppH- 
oation for setting aside an e.v parte decree has expired 
the party aggrieved by the decree is not entitled to 
ask for review of tho judgment. 

The Legislature having expressly provided a party 
aggrieved by an e.e pirte decree a metliod for obtain* 
ing justice, it is highly improbable that such 
person had another remedy also by way of review. 

A party can only ask for a review of judgment on 
the ground of “other sulliciont cause” if ho is able to 
show that tho judgment is incorrect. 

Whore a notice of appeal was sent to a sepoy 
respondent without tho intorvontiou of his Com¬ 
manding Officer and tho sepoy received it without 
demur ho cannot subsoquonlly urge in an application 
to set aside the e.rparfc dooreo, that ho was not duly 
served, tho notice not having boon sent through his 
Commanding Officer. 

Petition, under Order XLT, rule 21, of Act 
V of 1908, for re-hearing of the appeal case 
noted above and for reversal of the ex paits 
decree passed therein on 8th June 1911. 

Lala Rama Nand, for the Petitioners. 


Mr. Bum Ohand, for the Respondent. 

ORDER.—On 8th June 1911, I heard and 
decided ex parte in the absence of the respond* 
ents Further Appeal No, 914 of 1909. On 9bli 
August 1911 the present application for 
a re-hearing of that case and for setting aside 
the ex parte decree was laid before me, and 
I issued notice. For the opposite party Mr. 
Duni Chand raises the objection that the 
application is barred by time under Article 
169 of Act JX of 1903. That Article allows 
30 days from the date of the decree in 
appeal, or, where notice of the appeal was 
not duly served, from the date on which the 
applicant has knowledge of the decree. In 
this case notices were duly served, and, 
therefore, clearly this petition was pat in 
more than 30 days after the date of the 
decree in appeal. I say that notices were 
duly served, although the petitioner's 
Pleader tries to make out that this was not 
so. He admils that in the case of alibis 
clients but one service was duly effected, bub 
as to that one he contends that under 
Order V, rule 28, Civil Procedure Code, the 
summons should have been sent throngh the 
Commanding OfHoer, petitioner being a sepoy 
and that this was not done. I overrule this 
objeotion. There is no doubt that the ^epoy 
petitioner did receive his notice and he 
took it without objeotion, and it is too late 
now for him to raise an obj^'otton of this 
kind. 


The point of limitation being thus clear, 
the petitioner’s Pleader is forced to adopt 
snother line. He asks that the petition be 
takon as one for review. But this seems 
to me to be out of the question. In the 
first place, it was filed definitely as a petition 
for a re-hearing of a case and not for are- 
view, and, itpcondff/, ucoordiug to law, I can 
a?e no ground for review at all. Turning to 
Order XUVII, rule 1, sub-rule (1), it is olear 
that if thoie is any ground for review at 
all, it must ooiue under the words "any other 
sufficient reason,” for none of the previous 
phrases can possibly be applied to the 
present application. It seems to me that a 


party can ask for a review of judgment on the 
ground of other sufficient I'eason” only if he is 
ahle to show that the judgment is inoorreot. 
Here the judgment was obviously oorreot, 
for the appellants appeai'ed before me and 
the respondents who were all duly servsd 
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did nofc, and, therefore, the only course open 
to me was to hear the case ex'parte. Nothing 
urged by the petitioner nowr could make it 
right to say that that proceeding of mine 
was wrong, and, therefore, in my opinion, 
there is no case for review at all. I would 
also note that the Legislature has expressly 
provided a means whereby a party aggrieved 
by an ex parte decree can get justice, and it 
seems to mo highly improbable that the 
Legislature intended to give such a person 
also another remedy by way of review. If 
this had been the intention of the Legislature 
where would have bean the use of Article 
169 aforesaid at all, for a party would be 
able to turn the flank of Article 169 on every 
occasion and it would become a dead letter ? 

For these reasons I dismiss the application 
with costs. 

Application dismissed. 


PUNJAB CHIEF COURT. 

Seconb Civil Appeal No. 1049 of 1909. 

January 2, 1912. 

TresenU —Mr, Justice Robertson and 
Mr. Justice Rattigan. 

GHASI RAM —Defendant—Appellant 

versus 

JAI LAL AND OlHERB —PLAINTIFFS- 

RE9pt)NDENT8. 

Principal and agent—Qamhling delt of principal 
paid hy agent^Right of agent io recover sums actually 
paid Huodi drawn hy principal—Corisideration _ Con¬ 

tract Act (IX of 1872), s. 2Z~Puhlic policy. 

An agent is entitled to recover from his principal 
sums actually paid by the agent in settling a gambl¬ 
ing debt incurred by the principal, whether the 

payment is by way of adjustment of accounts or in 
cash. 

Behari Lai y. Parhu Lai, 79 P. R. 1908: 130 P. W. 
R. 1908 (P. B.), followed. 

A hundi executed by a principal in favour of his 
agent for such payments is for consideration. 

First appeal from the order of the Dis¬ 
trict Judge, Rohtak, dated the 10th August 
1909, decreeing plaintiffs* claim. 

Mr. Arthur €hey^ for the Appellant. 

The Hon’ble Mr, Muhammad Shafi, for the 
Respondents. 

JUDGMENT.—This is a case in which the 
claim is ostensibly based simply upon three 
hundis amounting in all to Rs. 4,700 drawn 
by the defendant Ghasi Ram in favour of the 
plaintiff Jai Lai and another on.,,.. 


The original hundis, when they fell due, 
were renewed and it is clear that Rs. 207 
interest has been paid upon them. The con¬ 
sideration for these hundis is frankly stated 
to be the payment by Jai Lai of a gambling 
debt due from Ghasi Ram to Jai Lai’s 
brother^ Mutsadi Lai. It appears that Mutsadi 
Lai had brought a suit against Ghasi Ram 
on account of some actual trade transaction 
and was threatening further action in respect 

of a sum of upwards of Rs. 25,000 which he 

alleged to be due from Ghasi Ram on account 
of gambling debts {Badni transaction). Mut¬ 
sadi Lai and Ghasi Ram agreed to submit the 
whole of the question between them to Jai 
Lai, Mutsadi Lai’s brother, and another per¬ 
son named Behari Lai for investigation and 
settlement. These two persons examined the 
accounts with care and apparently discovered 
that the largest item which Mutsadi Lai was 
claiming from Ghasi Ram amounting to 
about Rs. 21 000 was not really claimable 
from Ghasi Ram, the defendant, but from 
another Ghasi Bam, a member of a differ¬ 
ent firm. This item was accordingly struck 

off and Rs. 4,700 was found to be due from 

Ghasi Ram to Mutsadi Lai. Mutsadi Lai 

represented himself as agent for Ghasi Ram 
in these gambling transactions and claimed 
thenght to recoyer on the ground that 
he had settled these transactions with other 
gamblers. If this could be proved to be so 
it would appear to bring the case within the 

purview of the Full Bench judgment iu 
B^ar% L'll v. Parhhu Lai (1) which 
abandoned the view previously taken 
by the Judges of this Court in Ragnath 
Bahai V. Man Rai (2) and Kashmiri Mai 
V. ^irdhari Lai (3). Oa settlement being 
made for Rs. 47 apparently in order to 
bring the claim more clearly within the pur¬ 
view of the Civil Courts. Jai Lai undertook 
to pay off Ghasi Ram’s debt to Mutsaddi Lai 
and Ghasi Ram agreed to give hundis for the 
amount Rs. 4,700, to Jai Lai thus bringing 
iu a third party in whose favour a right to 
sue was intended to be created. This Rs 
4,700 appears to have been due on account of 
balance of losses on a number of transactions 
and corresponds approximately with the sum 
shown iu bis favour by Mutsaddi Lai in his 
evidence which amounts to Rs. 4,62i. 

(1) 79 P. R. 1903; 130 P. W. R. 1903 (P B ) 

(2) 80 P. R. 1895. ^ ^ 

(3) 74 P. R, 1908} 67 P. W. R. 1907. 
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We may say afc once that, in our opinion, 
the letter on page 101 of the record from 
Rai Ghasi Ram to Dhanraj-Basheshar bal 

(Exhibit P. 44), dated Sawan Badi 9th, 
Samhat 1962, and the reply of the same da^e 

from Dhanraj-Basheshar Lallo Harjas Rai 

Ghasi Ram (Exhibit D. 1) show conclusively 
that Jai Lai was in fact, if not in i»am^ a 
partner with his brother Mutsadi Lai. The 
letter, Exhibit D. 1, was written by Kidar 
Nath, whom Jai Lai states to be his own 
and signed by Jai Lai for DhauKaj- 
Basheshar Lai,” which is a firm admittedly 
in which Mutsadi Lai is a partner. Conse¬ 
quently, we hold that it is very difficult in- 

deed for Jai Lai to prove that the execution 
of hundis in his favour placed him in any 
better position than Mutsadi Lai himself 
would have been in had the hundis been 
drawn in his name. 

This transaction is admittedly a gambling 
one and apparently under the law in England 
would not there be recoverable through the 
instrumentality of Courts of law. Two 
Judges of the Chief Court have spent a day 
and a half in hearing this case and many days 
were spent in the lower Court over it thus 
involving the tax-payers in a large amount 
of expense fcr the purpose of settling a 
gambling debt. As the law stands, however, 
as laid down in Behari Lai v. Parbhn Lai 
(1), and other judgments of this Court, if 
Mutsadi Lai had actually paid this debt as 
agent for his principal, Ghasi Ram, either by 
way of adjustment of accounts or in cash, he 
would be entitled to recover the amounts from 
Ghasi Ram. In our opinion the position 
stands thus. At the time when the hundis 
were executed, Mutsadi Lai was tlireatening 
to sue Ghasi Ram for a very much larger 
sum. Under rulings, more particularly 
in Behari Lai v. Parbhu Lai (1), a large 
portion, if not all, could probably have 
been recovered. Both parties apparently 
at that time desired to act honestly. 
Ghasi Ram was not prepared to repu¬ 
diate a gambling transaction into which 
he had entered Rs. 4,700 was found 
to be due from him on a consideration which 
might have formed the subjeot of a successful 
action. He was of full age and intelligence 
and a man of business. With his eyes 
open he chose to discharge this debt by the 
execution of hundis in favour of Jai Lai. On 
a subsequent occasion be renewed . these 
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hunUs and thoagh there ia no aatisfaotory 
proof of thie, is even said to have pud inter- 
eat We consider that, under these oironm- 

etanoes, it cannot be eaid that there wm no 

couaideration for the kundts. Thera is no 
proof that Ghasi Ram was in any way 
deoeivei as to ihe actual facts. The money 
may have been recovered at law although the 
origin of it was a gambling transaotion and 

onaaquently we cannot say that Ghasi Ram 

can claim to repudiate his liability now. A.8 
an instance of the extent to which gambling 
transactions go. we note that one item origin- 
ally claimed was upwards of Rs. 
alleged to have bean lost in one single trans¬ 
action. We find that as the law stands 
Ghasi Ram is liable to pay Rs. 4,700 for 

which he executed the hundis. 

As regards interest, we note that an issue 
was drawn. Ghasi Ram denied liability for 
any. The onus of proving that interest was 
due was thrown upon the plaintiffs and they 
produced practically no evidence upon the 
point. 0 ineequently, we do not see how it is 
possible for us to hold that interest was pay- 
able. It is possible that the onus was wrong¬ 
ly placed and it is probable that, under the 
custom of trade; interest would be payable. 
Bat in faos of the issue and the way 
in which onus was laid and no objeolion taken 
to this order and no evidence offered, we oan 
only find that no interest was payable. To 
that extent only we aooept the appeal, and 

Ail . \ ^ Km m m 
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against Gbasi Ram. 

Seeing the nature of the trausaobiou which 
lay at the basis of these hundis, we do nob 
see any obligation to allow the plaiatiffa 
their costs. We accordingly decree that each 

party should bear its own costs throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No, 236 of 1910 . 

December 18 , 1911 , 

PrcserU:—Ur. Richards, K. 0., Chief Jostioa, 

and Mr. Justioe Banerji. 

CHiTrAR RIJAR—Pi.AlNriFF—APPBLLHIT 

versus 

GOURA ElUAR— Dkfesoant—R ssPOSOCHTt 

iJindif-Lau)— Co-widows —FarNftoa, 

A Uimlu oj.wulowlis outitlod to have her huahiua'i 

property partitioned. 
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Qajapathi Nilatnani v. Gajapathi Radhamani, 1 M. 
290; 1 0. L. R. 97; 4 I. A. 212, Kutkaperummal v. Fen- 
fcabai 2 M. 194;, Bhugtoandeen Doohey v. Myna Baee,ll 
M. I. A. 487, 9 W. R. (P. C.) 23, referred to. 

First appeal from the decision of the Sub¬ 
ordinate Judge of Bareilly, dated the Ist 
July 1910. 

Mr. Ohoudhrt (with him Dr. S. 0. Banerji)^ 
for the Appellant. 

The Hon'ble Dr. Sunder Lai (with him 
Mr. Mohan Banerji)^ for the Respond¬ 

ent, 

JUDGMENT,- The appellant who is one 
of the two widows of one Madan Mohan Lai, 
brought the suit, out of which this appeal 
has arisen, against the other widow of the 
aforesaid deceased for a declaration that the 
defendant being childless was only entitled 
to maintenance and bad no right to have the 
zemindari villages belonging to her deceased 
husband partitioned between the two widows. 
It appears that Madan Mohan Lai died some 
time in the year 1909, leaving two widows 
who are the parties to this suit. The plain¬ 
tiff has a daughter but the defendant has no 
issue. The names of both the widows were 
entered in the Revenue Records. The defen¬ 
dant applied to the Revenue Court for parti¬ 
tion of a half share. The plaintiff objected 
and was referred to the Civil Court. There¬ 
upon she instituted the present suit. She 
put forward her claim on two grounds; first, 
that under a custom prevailing among 
Kurmis, to which caste the parties belong, a 
childless widow only receives maintenance 
and has no right to the estate of her husband; 
and, secondly, that under the general Hindu 
Law a widow cannot claim partition. 

The Court below has dismissed the plaintiff’s 
claim, being of opinion that the custom alleg¬ 
ed had not been proved and that as both the 
widows inherited the property of their bus- 
band they were entitled to joint enjoyment 
of the property and to divide it between 
themselves for the purpose of such enjoyment. 

The plaintiff has preferred this appeal, 
and her first contention is that the custom 
alleged by her is proved. We are of opinion 
that this contention has no force. A number of 
witnesses were examined who spoke generally 
as to the existence of the alleged custom, but, 
with the exception of one witness, none of the 
others was able to refer to any instance in 
which a childless widow was excluded 
by another having a female child. The 


only iustancs which was referred to was 
that of Hari, but one instance doss not 
establish a custom. The wajib-uUaraiz of 
some of the villages were referred to, some of 
these wajib-tiUaraiz are declarations made by 
a single owner, and even according to these 
wajih-ul araz'eitis manifestthat wherea widow 
has a male child that male child excludes the 
widows and the childless widow has only a 
right to receive maintenance from the son. 
In the original wajib-ul-araiz the vernacular 
word used is ''^aulad" (issue) but judging 
by the context it is manifest that this word 
was meant to apply to male issue only. 

The next contention on behalf of the appel¬ 
lant is that under the Hindu law a widow is 
not entitled to claim partition. We were 
referred to the following oases, namely, 
Gajapaiht Nilamam v. Gafapithi hiadha- 
mani (1); Kathaperumal v. Venkahai (2) 
and Bhugwundeen Doohey v. Myna Base (3). 
In the case first mentioned, their Lordships, no 
doubt, observe that “widows taking a joint 
interest in the inheritance of their husbands 
have no right to enforce an absolute partition 
of the joint estate between them”. But their 
Lordships further held that where the 
widows could not go on peaceably in the joint 
enjoyment of the property, they could by 
mutual agreement or otherwise separately 
hold the property although they had no right 
to partition in the proper sense of the term 
and that the share of one would go by right 
of survivorship to the other notwithstanding 
the separation. In the case before us, the 
two widows, although entitled to enjoy the 
property, appear to be unable to do so peace¬ 
fully unless they divided it; in fact, the plain¬ 
tiff in this suit has tried to exclude the defen¬ 
dant altogether from the whole of the pro¬ 
perty left by her husband admitting her only 
to a bare right to maintenance. That being 
so, we are unable to hold that the defendant 
has no right to apply for a partition such as 
would enable her to enjoy her share of the 
property of her husband for her life. Such 
a partition would in no way affect the plain¬ 
tiff’s right of survivorship in the event of her 
surviving the defendant. 

The appeal, therefore, fails and is dismissed 
with costs including fees on the higher scale. 

Appeal dismissed. 

(1) 1 M. 290; 1 C. L. R. 97; 4 I. A. 212. 

(2) 2M. 194. 

(3) 11 M. A. 487; 9 W. R. (P. C.) 23. 
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MADRAS HIGH COURT. 
Second Civiu Appeal No. 1044 op 1910. 

November 29, 1911. 

Present :—Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 
MUTYALA PAPATYA— Plaintiff— 

Appellant 


versus 

KOSURI MURAMALLU— Defendant — 

Hespondeni. 

Madras Hereditary Village 0,(fices Actflllof l89S)y ss. 3, 

21— Claim to the e)nol>ijnenfs of the office of village car- 
•pentei—Proprietary estate—Jurisdiction of Civil Courts, 
Civil Courts have no jurisdiction to entertain claims 
to emoluments of tl»c office of village carpenter in a 
proprietary estate. Such offices are governed by sec* 
tion 3 clause (4) of Act III of 1895. 

Chinnaya Asari v. Mooniappa Mudali, 7 M, L. T. 
264; 5 Ind. Cas. 41, dissented from. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Cocanada in 
A. S. No. 143 of 1909, presented against the 
decree of the Court of District Munsif of 
Cocanada, in 0. S. No. 215 of 1909. 

FACTS.—Suit to recover lands which form¬ 
ed the emoluments of the office of a village car¬ 
penter in a proprietary estate. The defend¬ 
ants contended that the suit is not maintain¬ 
able in a Civil Court by reason of section 21 
of Act 111 of 1895. The Courts below, up¬ 
holding the defendant’s contention, dismissed 
the suit. The plaintiff appealed. 

Mr. V. Ramadoss for Mr. P, Narayana Murti 
for Appellant* —Section 3, clause (4), most be 
construed with reference to section 3 clause 

(3) . The offices mentioned in clause (4) 
are totally excluded from the operation of 
the Act, if in proprietary estates. 1 rely on 
Ohinnayya Asari v. Mooniappa Mudali (1), 

Mr. V. Ramesamy for Respondent:—If clause 

(4) applies to non-proprietary villages, the 
Legislature could have easily said so. The 
report of the Select Committee shows that 
these offices are not excluded from the Act. 
The object of excluding them from clause 
(3) but including in clause (4) is to apply 
different rules of succession—See sections 
10, 11 and 12 of the Act. The Board of 
Revenue understands the Act as I contend 
{Vide S. 0.) 

In 1904 a Bench of this Court decided this 
point against my contention. The Govern- 
raent then referred the matter for the 

opinion of the Advocate-General who point¬ 
ed out that the decision (Civil Mis 
(1) 7 N. L. T. 264; 6 Ind. Cas. 41. 


cellaneous Appeal No. 226 of 1904) was 
wrong. The Government thereupon 
thought it is unnecessary to amend the 
Act and sent a Circular to the Collectors in 
the Presidency instructing the Revenue 
Courts to continue to take cognisance of such 

8 tiifc 

Ohinnayya Asart v. Mooniappa^ Mudali (1) 
was wrongly decided. The point was not 
overlooked in Baja of Yizianagram v, Danh*- 
vada Ohelliah (2). 

JUDGMENT. — The question argned in 
this second appeal is whether Revenue 
Courts have jurisdiction to try a claim to the 
office and emoluments of a village carpenter 
in a proprietary estate. Both the lower 
Courts hold that they have and we are of 
opinion that they are right, 

Mr. Ramadoss for the appellant contends 
that section 3 of the Madras Hereditary 
Village Offices Act, III of 1895, excludes from 
the operation of the Aot the offices of a village 
carpenter and the other offices mentioned in 
sub-clauses (4), The section divides into 
four classes the village offices to which the Act 
is applicable. The third class is mentioned 
in sub-clause (8) in these terms ‘Other here¬ 
ditary village offices in proprietary estates 
except (1) the offices forming class (4) 
below.’ Then the fourth class runs thus— 
*The hereditary offices of village artizans and 
village servants such as the following,* ^ The 
first office enumerated is the village 
carpenter. The argument for the appellant 
is that inasmuch as clause 3 mentions as 
offices to which the Aot applies other here¬ 
ditary village offices in proprietary estate 
except the hereditary offices of certain 
village artizans and village servants it oannot 
be applied to those that are thus excepted,* 
But what is excepted is included in the next 
sub-clause. The object of excepting the 
offices mentioned in sub-olanse (4) from sub- 
danse (3) was to form them into a separate 
class as, according to the scheme of the Aot, 
it was intended to deal with qaestions relat¬ 
ing to succession and other matters relat¬ 
ing to the offices inolnded in anb-olanse (3) 
and snh-olause (4) separately. The object 
of the exception was to carve out a smaller 
class for the purpose of making special pro¬ 
vision for offices in that dasB with respect 
to succession and other matters. It is true 

that clause (3) speaks of other hereditary 
(2) 28 M. 84. 
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village offices in proprietary estates except 
those inclnded in clause (4) and that clause 
(4) does not expressly speak of the 
hereditary offices of village artizans 
and village servants in proprietary es¬ 
tates. At the same time, it is not confined 
in express terms to hereditary offices of 
village artizans and village servants in non¬ 
proprietary estates. It will be observed that 
succession to offices mentioned in clauses 
(1), (3) and (4) is dealt with separately 
in that Act. Section 10 deals with the 
offices forming class 1, section 11 with offices 
forming class 3 and section 12 with those 
forming class 4. The subject of the control 
and punishment of village officers is also 
dealt with separately in sections 7 to 9. 
None of such provisions, it may be noted, has 
reference to clause (4) in section 3. It is 
quite clear to our minds that the object of 
the draftsman was merely to group the 
offices under convenient heads for the 

purpose of dealing with them in different 
sections with reference to the questions of suc- 
cession, punishment, etc., of village officers, 
artizans and servants. The result of upholding 
the appellant's contention would be that the 
emoluments attached to the offices mentioned 
in clause (4) of sub-section 3 would not be 
declared inalienable under section 5 of the 
Act. There can be no doubt that the 

emoluments of all public offices of the kind 
were declared inalienable by Regulation VI 
of 1831. That provision was repealed by 
Act III of 1395, and section 5, we • have no 
doubt, was intended to re-enact the rule of 
inalienability embodied in that Act. We can 
conceive of no reason for supposing that the 
Legislature could have intended not to declare 
the inalienability of emoluments attached to 
the offices mentioned in clause (4) in section 
3, Our attention has been drawn to a. judg¬ 
ment of Munro and Abdur Rahim, JJ., in 
Ohinnayya Asari v, Mocmiappa Mudali (1). 
That judgment is, no doubt, in the appellant’s 
favour. But it is an extremely short one. 
The learned Judges say: ‘We have no doubt 
that the District Judge has properly con¬ 
sidered section 3 of Act III of 1895.’ No 
reasons are given by the learned Judges 
themselves for the conclusion they arrived 
at. In Bajah of Vizianagaram v. Danttvada 
OhelUah (2), the learned Judges who decid¬ 
ed that case proceeded on the assumption 
thftt a carpenter’s inam was covered by sec¬ 


tion 5 of Act III of 1895, Reference is made 
to it in the latter case of Ohtnnaya Asari v. 
Mooniappa Mudali (1) and it is said that 
the fact that the office was that of a village 
carpenter in a proprietary estate seems to 
have escaped notice. It is hardly likely 
that such was the case though no doubt 
it was not argued that the emoluments of 
such an office were inalienable. For the 
reasons given above, we are unable, with all 
deference, to agree with the judgment in 
Ohinniyya Asari v. Mooniappi Muiali (1). 

We dismiss the second appeal with costs. 

Appeal dismissed. 


(s. c. 76 P. R. 1911.) 

PUNJAB CHIEF COURT. 

Civil Appbal No. 218 of 1911. 

April 19. 1911. 

Pmeni:—Sir Arthur Reid, Kt., Chief Judge, 

ZIA-UD-UIN— Plaintiff—Appellimt 

versus 

COBIND RAM^DEFBNDANr-r-RESPONP^gT. 

Landlord and tenant--Ejectment ^Notice ^Denial of 
landlord's title before suit. 

No notice for the determination of a tenancy, even 
if a notice is required by the terms of the lease, is 
necessary for maintaining a suit for the ejectment of a 
tenant, where the tenant has, before institution of the 
suit, denied the landlord’s title and the validity of the 
lease. 

Haidri Begnm v. Nathu^ 17 A. 45, followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Ambala Division, dated the 
28th October 1910. 

Dr. Muhammad Iqbal, for the Appellant, 

Mr. Qanpat Bai^ for the Respondent. 

JUDGMENT.—The lower Appellate 

Court found in favour of the plaintiff- 
appellant’s title but dismissed the suit and 
appeal on the ground that the notice specifi¬ 
ed in the leases found to have been exe¬ 
cuted, had not been given by the appellant. 
The latter alleged in his plaint dated 
December 2nd, 1909, that his title had 
been denied by the defendant-respondent on 
the Ist August 1908. This allegation was 
not traversed in the written statement, 
which denied the appellant's title and alleged 
that the leases had been executed on false 
pretences. 

Under these circumstances, further evi¬ 
dence of the denial of title was, in my 
opinion, unnecessary and the ruling in 
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Hatdri Begum v. Nathn (1), thafc under the 
circurastaucea notice was unnecessary, is 
directly in point. 

1 decree the appeal, set aside the decree 
of the lower Appellate Court and remand 
the appeal under Order XLT, rule 23, of the 
Code of Civil Procedure,^ for decision of 
any other points involved in the second issue 
framed by tlie Court of first instance. 

Court-fee on the memorandum of appeal 
here will be refunded and other costs will be 
costs in the cause. 

Appeal accepted. 

(1) 17 A. 45. 


[s. c, 11 M. L. T. 15; (1912) 1 M. W. N. 1.] 

MADRAS HIGH COURT. 

Appeal against Order Nos. 120, 121 anc 

122 OP 1910. 

November 15, 1911. 

FresenU —Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 

KUPPUSAMI IYENGAR and another— 

Plaintiffs—Appellants 

versus 

SUBBARAYA ROWTHA MINDA 

NAINAR AND ANOTHER—RESPONDENTS. 

Execution^ Mortgage-decree-^rurchase of judgment" 
dehtor^s mortgage-decree—Application to execute latter 
decree—Civil Procedure Code {Act V of 1908.>, O. XZI, 
r. IQ^Sale certificate, construction of. 

Q. obtained a mortgago-deoroo against N. and in 
execution thereof became purchaser of certain other 
mortgage-decrees obtained by N.: Held, that the 
whole interest of N. in the decrees obtained by him 
had passed to C. by operation of law and that, therefore, 
C. was entitled to apply as transferee nndor Order 
XXI, rule 16, Civil Procedure Code, for the execution 
of those decrees. 

Ramasamy Pillay v. Mutkoo (1910) Af. W. N. 

4; 7 M. L. T. 125; 5 Ind. Cas. 834; Roxothu Minda 
Nainar v. Kuppusami Aiyangnr, 5 M. L. T. 278; 1 Ind. 
Cas. 635, referred to. 

Per Spencer, J. —Whore in a sale certiBcato relating 
to several plots of land, instead of the boundaries of 
each plot being stated, a general description of the 
whole area sold is entered, the pnimash and survey 
numbers of the plots must bo taken as a far more de¬ 
finite specification of what was sold than the bounda¬ 
ries. 

Appeals against the order ofthe Subordinate 
Judge’s Court of Mayavavam at Kumbaoouam, 
dated the 12th April 1910, E. ?. Noa 189 
of 1909, 23 of 1910 and 24 of 1910 respective- 
ly connected with 0. S. Nos. 43 of 1893, 33 
of 1693 and 35 of 1895 respectively on the 
file of the Subordinate Judge of Kumbaconam. 


In a. a. O. No 120 of 1910. 

Mr. 0. Anavtakrishna Aiyaty for the Ap¬ 
pellant. 

Mr. K. Ramachandra Aiyarj for the Re-, 
spondents. 

In A. A. 0. Noa. 121 & 122 of 1910. 

Mr. 0. V. Anantaknshna Atyar, for the 
Appellant. 

JUDGMENT. 

Appeal against Order No. 120 of 1910. 

Abdur Rahim. J,—I think the order of the 
Subordinate Judge is wrong in so far as it 
disallows the petition of the appellants who 
are decree-holders in Original Suit No, 62 of 
1901 to proceed against the properties not 
mentioned in the sale*certificate dated the 16th 
December 1904 but included in the decree 
obtained by the Nadars, the judgment- 
debtors of the appellant, against the respond¬ 
ents. I have assumed that the properties 
now sought to be proceeded against are not 
covered by the sale-certificate in question 
because there is no evidence on record to 
show that they are, but the decrees obtained 
by the appellants against the Nadars entitle 
them to recover the judgment-debt from their 
persons and other properties. The proper¬ 
ties in dispute are undisputedly included in the 
mortgage*deorees of the Nadars and so all 
their rights in those properties are liable to 
be sold if the decree obtained by the appel¬ 
lants is not satisfied by the sale of the Nadar's 
inteiest in the properties hypothecated to 
them and ordered to be sold under the' 
appellant’s decree. Order XXI, rale 53 
of the Code of Civil Procedure which governs 
this case lays down that the holder of a 
decree sought to be executed by the attach¬ 
ment of another decree for sale io enforce- 
ment of a mortgage or charge shall be deem¬ 
ed to be the representative of the holder of the 
attached decree and, therefore, to be entitled to 
execute such attached decree in any manner 
lawful for the holder thereof. It was the 
same Subordinate Court of Kumbaconam that 
passed the decree obtained by the Nadars 
against the respondents and the decree 
obtained by the appellants against the 
Nadars. Then, nil that would l?e neoessary 
for the attachment of the Nadars* deorees, so 
far as the properties in question are Qonoernedi 
is to pass an order to that effect and then the 
appellant can proceed to execute the mort¬ 
gage deorees of the Nadars. The appeal is* 
therefore, allowed with costs here and in the 
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Court below and the Subordinate Court will 
be asked to dispose of the appellant’s ap¬ 
plication for execution according to law. 

Appeal against Order Nos. 121 and 122 

OF 1910. 

These appeals follow Appeal No. 120of 1910, 
Appeal against Order Nos. 120, 121 and 

122 OF 1910. 

Spencer, J.—The decree-holders in Original 
Suits Nos. 33 and 43 of 1893 and 35^of 1895 

who may for shortness be termed the Nadars’ 
mortgaged their interest to the appellants, 
who may be called the Chetties. 

The Chetties brought a suit, Original Sait 
No. 62 of 1901, for sale upon their mortgage 
and obtained a decree. In execution of this 
decree there was a Court auction at which 
the Chetties became the purchasers of the 
hypothecation rights of the Nadars iu certain 
immoveable properties described in the sale- 
certificate in these proceedings. 

The Chetties now seek to have sold by the 
Coart certain other lands not specified in the 
sale- certificate but covered by the Nadars’ 
decrees. The judgment-debtors iu the 
Nadars’ decrees who are respondents in these 
appeals object that the Chetties are not entitl¬ 
ed to exercise against lands not included in 
their sale-certificate powers which they have 
by virtue only of their purchase. 

Ouf of the contentions of the parties two 
questions arise, via., (1) whether the Chetties 
by their right as mortgagees aie entitled, so 
long as their decree remains unsatisfied, to 
step into the shoes of the Nadars and execute 
their decrees against the respondents zp to 
the limit of the Nadars* interest in the 
mortgaged properties, and (2) whether the 
sale-certificate covers the lauds now sought to 
be proceeded against although by some mis¬ 
take they may have not been specifically 
mentioned. 

On the second point the appellants rely on 
the well-known rule that if in a document, 
boundaries and extent are at variance, boun¬ 
daries should prevail. In the second column 
of the sale-certificate boundaries have been 
given, and these are said to include the whole 
extent mortgaged under the original decrees. 
But I find no proof that the lands now sought 
to be sold lie within these boundaries. 
Boundaries have been given as the form 
requires it, but instead of the boundaries of 
each plot being stated a general description 
of the whole area sold is entered. In this case 


DA NATNAR. 

the paimash and survey numbers of the plots 
must be taken as a far more definite specifica¬ 
tion of what was sold than the bjundaries. 

As regards the first point, it was held by 
the Chief Justice in proceedings between these 
same parties io Subhuroyfi Roivthu Minda 
Nainar v. Kuppusamy Iyengar (1) that the 
mortgage interest under the decree ob¬ 
tained by the Nadars includes the right to 
sell the property in default of payment 
and that no order for sale of the decrees 
obtaiued by the Nadras was necessary in order 
to enable the Chetties to execute the decrees 
which they (the Nadars) had obtained. 
This view is supported by the ruling iu Tar- 
vadi BhoUnath v. Baikashi (2) wherein it was 
held that the sale of a mortgage-debt in 
execution by public auction carries with it 
the right to proceed against the mortgaged 
property. No attachment and sale under 
section 274 of the old Civil Procedure Coda 
was considered necessary in such a case. In 
this case it appears that the hypothecated 
mortgage decrees obtained by the Nadars 
were sold by the Kumbacmam Sub-Court at 
the instance of the Chetties and bought iu 
with that Court’s permission, and afterwards 
there was an amicable settlement in this 
Court at which the sale to the Chetties was 
confirmed. 

Order XXI, rule 55, clauses (1), (3) and 
(6) of the new Code of Civil Procedure which 
govern the present proceedings make the 
matter much clearer than section 273 of the 
old Code. Clause 1 expressly makes the rule 
applicable to decrees for sale in enforcement 
of a mortgage; clause (3) declares that the 
holder of the second decree shall be deemed 
to be the representative of the holder of the 
attached decree and to be entitled to execute 
the attached decree in any manner lawful for 
the holder thereof, and clause (6) deals with 
the procedure to be followed as to giving of 
notice. 

In Hamasamy Filial v. Muthoo Ghetty (3) a 
mortgagee was held to be a transferee for the 
purposes of section 134 of the Transfer of 
Property Act and to have a right as such to sue 
in bis own name. The appellants in the 
present case are in a stronger position as they 
are mortgage decree-holders and have by the 

(1) 5 M. L. T. 278; 1 Ind. Caa. 535. 

(2) 26 B. 305. 

(3) (1910) M. W. N. 4; 7 M. L. T. 125; 5 Tod. ' u. 
834. 
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compromise effected ia this Court become 
purchasers of the decrees obtained ag-ainst 
the respondents. The whole interest of the 
Nadars in the decree obtained by them has 
passed to the Chetties by operation of law and, 
therefore, the appellants were entitled to apply 
as transferees under Order XXl, rule 16 for 
execution of those decrees to the Court which 
passed them. These appeals must, for these 
reasons, be allowed with costs in this Court 
and the Court below and the execution peti¬ 
tion must be sent back to the Subordinate 
Judge for disposal according to law. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 508 op 1912. 

January 3, 1912. 

Present: —Mr. Justice Chevis. 
NATHU RAM —Appellant 


versus 

Musammat KARMON— Respondent. 

Appeal — Minor's proper ty in possession of third per- 
son — Remedy of gttardian—Suit—Practicc^Qwtrdians 
and Wards Act (VIII o/1890j, ss. 47, 48. 

There is no provision in the Guardians and Wards 
Act authorizing a Court to compel a person in 
possession of a minor’s property, to hand over the pro¬ 
perty to the person appointed guardian of the minor’s 
property. 

No appeal lies agaiuat an order of the District 
Judge deolining to compel a person in possession of 
a minor’s property to hand it over to the guardian 
and referring the guardian to a separate suit. 

Misoellaneoas appeal from the order of 

the District Judge, Amritsar, dated the 26th 

January 1911, directing appellant to bring 
a suit formally. 


Mr. Vishnu Singh, for the Appellant. 

Rai Bahadur Bakhshi Sohan L'll for W 
Boshan Lai, for the Respondent. 

JUDGMENT.—The appellant has bei 
appointed gnardian of the property while t 
respondent has been appointed gnardian 
the person of the minor. The minor 
born on 24th September 1893, and so is 
over 18 years of age. 

The respondent is in possession of i 
property and refnaeS to hknd it over to i 
^peljant The appellant having asked 
Dietncfc Judge to compel respobdeufc to he 
over the property, the District Judge 1 
referred appellant to a civil suit to get posE 
BioD. Appellant appeals. 
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For respondent it is pointed out that the 
District Judge’s order is not one of the orders 
mentioned in section 47 of the Guardians and 
Wards Act, and so no appeal lies. This 
seems correct, Mr. Vishnu Singh suggests 
that I should treat the matter as an appli¬ 
cation for revision under section 70 (1) (a) 
of the Punjab Courts Act. Lioking to 
section 48 of the Guardians and Wards Act, I 
am not at all sure that I have any powers on 
the revision side in such matters. But in 
any case what could I do? Mr. Vishnu Singh 
is unable to point to any section of the 
Act authorising the Court to compel a person 
in possession of the property to hand over 
the property to the person appointed guardian 
of the property, so I am unable to see that * 
the District Judge has committed any ir¬ 
regularity. 

When I admitted this case, I thought 
it might be possible to bring respondent to 
her senses by warning her that she might be 
regarded as no longer fit to be guardian of 
the person, but I was not then aware that 
the minor was a lad of 18 years of age, a lad 
who looks quite fit to be guardian of hia 
own person. 

The appeal fails and is dismissed, but in 
view of the defiant oonduot of the respondent 
in not handing over the property, I pass no 
order as to costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Mirokllaneods Civil Appeal No. 264 

OP 1911. 

December 13, 1911, 

Present: —Mr. JusticeCoxe and Mr. Justioe 

N, Chatterjea. 

SHAM LAL CHATTERJEB—JoDGMENT- 

DEBTOR—Appellant 
versxu 

HAZARI MAL BABU—DecreB'HOLder— 

Hbspondrnt* 

Civil Proceditrc Code (Act V of 1908^, 0. XXI, r, 2 
su6-n\ (1), (3 )—Fraudulent arrangement beticeen dec* 
rcc-holder and judgnicnt-dchtor—Adjustment of decree 
in jxiri —.rlminyemenf- certified, effect rf^Decrte* 

holder's fraud—Estoppel against precise term of enact* 
ment. 

Au arrangement botwoen the decree-holder and 
the jndgmont-dobtor of a compromise instalment 
dccroo to tho offoct that tho latter shovild make defaults 
in tho payment of instalments, in collusion with 
the decroo-holdor iu order to giro tho latter au op- 
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porfcunifcy of executing liis decree so that certain 
property instead of being sold out of Court according 
to the stipulation in the compromise, should be sold in 
execution, is an adjustment of the decree in part to 
the satisfaction of the decree-holder, within the 
meaning of Order XXI, rule 2 of the Code of Civil 
Procedure. Such an arrangement ought to have been 
certified to the Court, and if not certified it would nob 
be recognized by the execution Court. 

Order XXI, rule 2, sub-section (3) applies even 
where the decree-holder is guilty of fraud. 

There can be no estoppel against the precise terms 
of a provision of the Code. 

Appeal from tbe order of the Sub-Judge of 
Burdwan, dated May 27th, 1911. 

Babus Earn Ghandra Majumdar&nd Katuna^ 
moy Bose^ for the Appellant. 

Babu Shashi Shekhar Bose, for the Res¬ 
pondent. 

JUDGMENT. 

CoxE, J.—The opposite party in this case 
is a decree-holder, who obtained an instal¬ 
ment-decree against the petitioners. In¬ 
stalments were to be paid twice a year, 
from 1314 to 1325; and there was also a 

stipulation that if a certain estate, called 
Lot Ghandrabati, was sold out of Court at an 
adequate price, the sale-proceeds should be 
paid to the decree-holder and credited against 
the decretal amount. 

It is not disputed that the two instalments 
due in 1316 were not paid in full. It has 
been faintly argued that'this did not constitute 
default, because tbe terms of the agreement 
were that the decree-holder should not be 
entitled to execution, unless these two in¬ 
stalments remained wholly unpaid. But, on 
referring to the terms of the contract, it seems 
to ,us perfectly clear that the meaning 
of the parties was that if these two 
instalments were not paid in full, that is to 
say, if any portion of these two instalments 
remained unpaid, the decree-holder should 
be entitled to execute his decree. W hen this 
default had been made the decree-holder took 
out execution against all the property covered 
by the decree and for the whole balance due 
to him. The judgment-debtor, petitioner, 
made no objection; but he asked that Lot 
Ghandrabati only might be sold. This re¬ 
quest was agreed to by the decree-holder. 
Lot Ghandrabati was sold; and the sale- 
'prooeeds, amounting to Rs. 10,000, were 
credited against the decretal amount. The 
decree-holder then took out execution against 
the remaining property. 


The judgment-debtor has now objected to 
this execution; and he says that he made 
these two defaults in 1316 in collusion with 
the decree-holder; that it was arranged bet¬ 
ween the parties that he should make these 
two defaults, in order to give the decree- 
holder an opportunity of executing his decree, 
BO that Lot Ghandrabati, instead of being 
sold out of Court, according to the stipulation 
in the compromise, should be sold in execu¬ 
tion. 

The learned Subordinate Judge held that 
the judgment-debtor was not entitled to put 
forward this argument at all, and he rejected 
the objection and allowed execution to pro¬ 
ceed. 

The judgment-debtor appeals to this Court 
and for the purposes of this appeal we must 
take it that his story is untrue, although, of 
course, at present there is no evidence what¬ 
ever in support of it. We must assume that 
he and the decree-holder made this arrange¬ 
ment that he should make these two defaults; 
but that the decree-holder should not thereby 
be entitled as he otherwise would have been 
entitled by the decree, to realise the whole 
balance of the money, but should only be 
entitled to sell Lot Ghandrabati and should 
then be debarred from proceeding with the 
execution of his decree until further default 
had been made. The sum of Rs. 10,000, 
realised by the sale of Lot Ghandrabati, 
would have covered the instalments for about 
5 years from 1316; so that by this alleged 
agreement the decree-holder was debarred 
from proceeding with his decree until 1321. 

It appears to me that an arrangement of 
this kind is certainly an adjustment of the 
decree in part to the satisfaction of the dec¬ 
ree-holder within the meaning of Order XXI, 
rule 2, of the Code of Civil Procedure. It 
may be open to doubt whether a mere agree¬ 
ment to grant time would be an adjustment 
within the meaning of that section; although, 
speaking for myself, I should be inclined to 
think that it would be such an adjustment. 

But, be that as it may, it is quite clear that 
the agreement pleaded by the judgment- 
debtor amounts to a good deal more than an 
agreement to grant time; and, therefore, it 
was incumbent on the parties to certify it to 
the Court, and they had no right actively to 
conceal it from the Court’s knowledge. As 
it was not certified it would not be recognised 
by the execution Court. 
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It has been argued, firstly^ that this adjnst- 
ment is saved from the operation of sub-sec¬ 
tion 3 of the section I have quoted, by reason 
of the faot that the conduct of the decree- 
holder was fraudulent, and, secondly^ that the 
decree holder is esfopped from denying the 
adjustment. It seems to me, however, that 
to hold that sub section 3 has no application 
where the decree-holder has been guilty of 
fraud, would take all real meaning out of the 
Bub sectioD, as there must be few cases in 
which, when the payment is not certified to 
the Court, the concealment is not fraudulent. 
As to estoppel, there can be no question of 
estoppel against the precise terms of a pro¬ 
vision of the Code. 

It appears to me, therefore, that the de¬ 
cision of the learned Subordinate Judge is 
right and should be upheld. The appeal is 
accordingly dismissed with costs, which we 
assess at two gold mohurs. 

N. Chaiterjea, J.—I agree. 

Appeal dismissed. 


(s. c. 16 C. \V. N. 94.) 

CALCUTTA HIGH COURT. 

Civil Role No. 5035 op 1911. 

November 28, 1911. 

A Tresent’. —Mr. Justice Caspersa and 
Mr. Justice D. Cbatterjee. 

Rani BRINDARANI CHOUDHRANI— 

Claimant—Petitioner 
versus 

ANNODA MOHAN RAY CHOU DRY— 
Decree-HOLDER—Opposite Party, 

Bengal Tenancy Act (Vlll of 188.V, s. 170, cl. (3) — 
Purchaser of holding before rent’decree—Right to deposit 
to prevent sale. 

Where a tenure is transferred before a rent dooroo 
is made against the transferror tenant, the transforeu 
is not entitled to make a deposit under section 170 
clause (3) of the Bengal Tenancy Act. 

But where on previous occasions, similar deposits 
made by tho transforeo were withdrawn by the land¬ 
lord decree-holder, the transferee should be permitted 
to make the deposit. 

Jotindra Mohan Tagore v. Durga Dabe, 10 C. W. N. 
438; Radhika Nath Sarkar v. Rakhal Raj Qaycn. 13 
C. W. N. 1176; 10 0. h. J. 473; 3 Ind. Cns. 836 and 
Jugal MohitUDasi V. Srinath ChafterJceyT Ind. Cas. 
477; 12 C. L. J. 609, referred to. 

Rule against the order of the Munsif of 
Nilphamari dated July 7th, 1911, 

PACTS.—The petitioner Rani Briudarani 
purchased a permanent tenure of the judg¬ 
ment-debtors iu 306 B. S. long before the 


period in respect of which the arrears of rent ^.1 
have now been decreed. On two previous ^ 
occasions, in 1909 and 1910, the Rani was 
allowed to make deposits of moneys then dne 
on account of rent decree and now, when she 
made a similar deposit, the learned 
Munsif upon the objection of the decree- 
holder held that she was not entitled to make 
the deposit, that the deposit aotnally made 
by her was not good and valid, and that the 
tenure should be sold. 

The petitioner moved the High Court 
against that order and obtained this Rale. 

Babu Baidya Nath Dutt and Hem Oharsdra 
Mittera^ for the Petitioner. 

Baba Dwarka Nath Ohuokerhutty^ for the 
Opposite Party, 

JUDGMENT.—The question for determi¬ 
nation in this Rule is whether the petitioner 
is entitled to make a deposit under the 
provisions of section 170 (3) of tho Bengal 
Tenancy Act. The petitioner, Rani Brinda- ‘ 
xaoi Chondhrani, purchased a permanent 
tenure of the judgment-debtors in the year 
1306, that is, long before the period in 
respect of whioh the arrears of rent have 
now been decreed. In that view, and having 
regard to the authority of the case of Jo- 
tindra Afo^an Tagore v. Dxirga Dabe (1), the 
Munsif has directed the tennre to be sold 
and refused to consider the deposit aotnally 
made by the Rani as good and valid 
deposit. 

The petitioner, manifestly, is not a jadg- 
ment-dehtor within the intent of seotion 170 
(3). The arrears of rent have been deoreed 
as due from other persons against whom 
the landlord brought bis suit. The peti¬ 
tioner, also, does not represent the jndg- 
meut-dehtois because the tenure was trans¬ 
ferred before the decree made in the rent 
suit. For the same reason, the petitioner 
cannot be said to have any interest void*' 
able on the sale to be held in exeontion 
of the rent-decree. That decree does not 
affect the interest, if any, of persons who 
were not parties thereto. The tenure is 
not an encumbrance on itself, it has been 
transferred in its entirety to the petitioner. 
We, therefore, think that the case relied 
on by the Munsif jnstifiea his order so 
far as it holds that the petitioner cannot 
bring her case within the strict language 
of seotion 170 (3). 

(1) IOC. W. N. 438. 
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Our attention has been called to two 
other cases on this point. But in Radhika 
Nath Sarkar v. Rakhal Baj Qayen (2) the 
decision in Joixndra Mohan Tagore v. Durga 
Dahe (1) was not cited or considered, while 
in Jugal Mohini Dasi v. Srinath Ohatterjee 
(3) the learned Judges thought the obser¬ 
vations in the earlier case were obiter. 
They, however, adopted the same procedure 
and permitted the deposit to be made 
on the ground that, on a previous occasion, 
the landlord had withdrawn a sum simi¬ 
larly paid in by the claimant under section 
170 (3) of the Act. We see no reason 
why the Rani, [the petitioner before us, 
should not be granted a similar indul¬ 
gence. 

It appears that, on the 9bh October 1909, 
the petitioner was allowed to make a de¬ 
posit of the money then due and decreed 
* at her own risk.*’ That was done and the 
decree-holder took out the sum deposited. 
Again, on the i2th March 1910, the same 
procedure was observed though nothing 
was then said as to the deposit being 
made subject to all just exceptions. The 
landlord withdrew the money, as before. 

In these circumstances, it seems to ns 
that the decree-holder having accepted pre¬ 
vious deposits and there being a contest 
between the parties as to the composition 
of the tenure concerned, we are justified 
in interfering. 

The order of the Munsif, dated the 7ch 
July 1911, is set aside. The petitioner de¬ 
posited the money but there is an order 
for refund. If the money has been taken 
back the petitioner may make the deposit 
as prayed. On such deposit being made 
within a time to be fixed by the Munsif, 
the sale will not be held, otherwise the 
proceedings will continue. If no refund 
has been made, the Munsif will pass the 
necessary orders for due appropriation' of 
the sum paid in, and stay the sale. 

The Buie is made absolute with costs. 
We assess the hearing fee at two gold 
mohurs. 

Buie made absolute. 

(2) 13C.W. N. H75;10 0. L.J. 473; 3 Ind. Gas. 
835. 

(3) 12 C. L. J. 609; 7 Ind. Gas. 477. 


DAS 6A6AJI. 

(s. c. 16 0. W. 'M. 108.) 

CALCUTTA HIGFI COURT. 

Second Civil Appeal No. 2900 op 1908. 

August 22, 1911. 

Present' —Sir Lawrence Jenkins, Kt., Chief 

Justice, and Mr. Justice D. Ohatterjee. 
GOPAL CHANDRA CHAKRABARTY— 

Defendant—Appellant 
versus 

RADHARAMAN DAS BABAJI— Plaintiff 

—Respondent. 

Hindu Law—Succession —Shebait— Deed of endow* 
ment —Shebait to succeed —“Shishya shishyanukrame,” 
meaning of. 

Where a deed establishing an idol directed that 
the Shebaitship should on the death of the G.r3t shebait 
descend from disciple to disciple of the first she¬ 
bait: 

Heldy that one disciple of a shebait may succeed an¬ 
other disciple in the line of the original shebait, and 
that the maker of the endowment did not intend that 
one disciple should be succeeded by his own disciple 
and not by a brother disciple of the previous she- 
bait. 

Appeal from the decree of the Additional 
District Judge of Dacca, dated September 
12tb, 1908, modifying that of the first Munsif 
of Naraingunge, dated July 30th, 1906. 

FACTS.—One Gopal Sarma established an 
idol by a deed appointing Nobin Brojaboshi 
as the first ehehait and directing that the she- 
haitship should on his death descend from 
disciple to disciple of the first shebait shishya 
shishyanukrame. Nobin had two disciples 
Adyaita and Srinibasb. On his death, Adyaita 
succeeded Nobin. And on Adyaita’s death, 
Srinibasb the other disciple of Nobin succeed¬ 
ed. After the death of Srinibasb his disci¬ 
ple Ramananda succeeded and after Rama- 
nanda’s death, the plaintiff as his disciple 
became the shebaithai was dispossessed by the 
defendant. The plaintiff has brought this 
suit for a declaration of his title and recovery 
of possession of the idol and its properties. 

The defence was that the plaintiff had no 
title, as he was not in the line of succession 
because Srinibasb not being a disciple of 
Adyaita had no title to succeed. 

The lower Appellate Court held that the 
fact that Srinibasb was a co-disciple of 
Adyaita was not at all material, and that he 
had a good title, and a decree was given to the 
plaintiff. 

The defendant appealed. 

Mr. S. P. Sinha and Babu Qovind Ghandra 
Bey Boy, for the Appellant. 


INDIAN OASES. 


330 

Jn re stamp ACT, 

Baba Jogesh Ohandra Boy and Dr. Sarat 

Ohandra Basck, for the Respondent, 

JUDGMENT.—The decision of this ap¬ 
peal depends upon the proper construc¬ 
tion of the document, Exhibit I, and of 
the words shishya shishanukrame, that is 
to say, disciple following after disciple, in 
that document. It is contended on behalf 
of the appellant that the maker of the 
endowment intended that one disciple should 
be succeeded by his own disciple, and not by 
a brother disciple of the previous shehait. 
That, however, does not seem to be the proper 
construction of thefdocument. The words 
should be construed like the words puttra 
puttradikrame in other deeds; and, if we do 
so, it does not matter, so long as one disciple 
of Ashehtiit succeeds another disciple in the 
line of the original sh^hait. In this case Sri- 
nibash was a disciple of Nobin, and he suc¬ 
ceeded Adyaita, another disciple of Nobin. 
Succession, therefore, was in accordance with 
the intention of the endowment. This being 
decided, the findings of the lower Appellate 
Court upon the questions of fact arising in 
the case dispose of the appeal, and it is, 
therefore, dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civiii Referenob Case No. 25 of 1911, 

June 16, 1911. 

Present: —Sir Arthur Reid, Kt., Chief Judge, 
Mr. Justice Kensington and Mr. Justice 

Shah Din. 

In re STAMP ACT. 

Stump Act fJ/o/* 1899), s. 2 (7 )—Ncgotiblc Instru- 
merits Act (XXVI of 1881), s. 6— Cheque — Receipt — 
Instrument purporting to receive money from ba nk and 

specijying name oj messenger. 

An inatrunient which purports to receive a sum of 
money from the saving account of a depositor 
with a Bank and specifies the name of the messenger 
who is to receive payment is only a receipt and is not 
liable to stamp duty as a cheque. 

Rairdal Rangildas v. Vrijhhukan Prahhuram, 17 B. 
684, distinguished. 

Case referred by the Junior Secretary to 
the Financial Commissioner, Punjab, with 
his Letter No. 1482, dated the 13th February 
1911, for the order of the Chief Court. 

ORDER.—This is a reference under sec¬ 
tion 5*7 of the Stamp Act for a decision whe¬ 
ther a certain document is chargeable with 


[m2 ^ 

stamp duty as a cheque. The document is 
in these terms,— 

“The Punjab Co-operative Bank, Limited. 

Dated 28th September 1910. 

“Rs. 5. 

“Received from the Punjab Co-operative 
Bank, Limited, Lahore, the sum of Ra. 5 
only fiom my Saving Account on Ledger 
Folio 160-6. 

The Registrar, (Sd.) Khosla. 

Joint Stock Depositor’s signature 

Companies, Punjab. and address. 

Messenger or Agent. 

Section 2 (7) of the Stamp Act defines a 
cheque as a bill of exchange drawn on a 
specified banker and not expressed to be pay¬ 
able otherwise than on demand. A bill of 
exchange is defined in section 5 of the Nego* 
tiable Instraments Act XXVI of 1881, as an 
instrument in writing, containing an uncon¬ 
ditional order, signed by the maker, directing 
a certain person to pay a certain sum of 
money only to, or to the order of, a certain 
person or to the bearer of the instrument. 
We are unable to hold that the instrument 
in question, which purports to be a receipt, 
is an unconditional order to pay the earn 
specified in it. It is true that a Messenger 
or Agent is specified in the instrument, bnt, 
whatever may be the private understanding 
between the executant and the banker, the 
instrument is in the form of a receipt 
and we are unable to import into it, merely 
on the assumption that the banker will pay 
the person described in it as Messenger or 
Agent, the sum specified, any words whiob 
could justify our treating it as a oheqne. 
Ratnlal Rangildas v. Vrijhhukan Parahhu^ 
ram (1) cited in the text books is not 
in point, the instrument therein de^t 
with containing a distinct order to a speoi* 
fied individual to pay a specified sum to a 
specified person, and the decision that the 
instrument was not liable to stamp-duty 
being based on the fact that the drawee was 
not a banker. Although the instrnment be* 
^fore us was addressed to a bank, our answer 

to the reference is tbat it is not a obeqne. 

(1) 17 B. 684. 
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[s. c. 16 O.W'.N. 'r6:(1912)l M. W. N. 22; 9 A. L. J. 33; 

15 C. L. J. 69.] 

PRIVY COUNCIL. 

Appeal from the Calcutta Hioh Court. 

November 9, 1911, 

Present :—Lord Maonaghten, Lord Shaw, 
Lord Marsey and Mr. Ameer Ali. 

MIR SARWARJAN— Defendant— 

Appellant 

versus 

FAKHRUDDIN MAHOMED CHOW- 

DHURI AND OTHERS—PLAINTIFFS — 

Respondents. 

Minor- ’ Ouardian or Manager of minor—Contract for 
purchase of immoveable property—Specific performance 
‘-‘Mutuality^xvant oj—Powers of minor^s Manager and 
of his guardian. 

It is not within the competence of a manager of a 
minor’s estate or within the competence of a guardian 
of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immoveable property. 
And, as the minor is not bound by the contract there 
is no mutuality and the minor cannot obtain specific 
performance of the contract on attaining majority. 

Qaiere. —Whether there is any difference between 
the position and powers of a manager and those of a 
guardian of a minor. 

Appeal from the decree of the Calcutta 
High Court, dated December 6th, 1906, affirm¬ 
ing that of the Sub* Judge of Backergunge, 
dated February 23rd, 1904, 

The case was referred to a Full Bench by 
Rampini and WoodrofPe, JJ. The judgment 
of the Full Bench is reported as 11 0. W. N. 
34. The Full Bench sent the case back to the 
Division Bench which affirmed the decree of 
the First Court whiohideoreed the suit. 

The defendant then appealed to the Privy 
Council. 

Mr, If. BeQruyther^ K. (7., and Mr. K, 
BrowHy for the Appellant. 

Mr. A, M, Dunne, for the Respondents. 

JUDGMENT. 

Lord MACSAGaTEif.—This is an appeal 
from a decree of the High Court at Calcutta 

affirming a decree of the Subordinate Judge 

of Backergunj. 

All the questions raised in the litigation 
but one were disposed of before the appeal 
was taken to the High Court, and when the 
case was before a Division Bench of that 
Court that question was made the subject of 
a reference to the Full Bench. ' 

The j;^erence was in 'the following 
terms:— Uan specific performance of a con¬ 
tract validly entered into on behalf of « 
minor be enforced?” 


The reference came before the Chief Jus¬ 
tice and four other Judges of the High Court. 
They agreed in returning an answer which 
seems to be carefully guarded and is perhaps 
rather enigmatical. The Chief Justice ob¬ 
served that the question submitted to the 
Court was a wide and far-reaching question.” 
His opinion was that they could only * an¬ 
swer the question by saying that if a con« 
tract is validly entered into on behalf of a 
minor, and there is mutuality in such con¬ 
tract, it might be specifically enforced.” 
The other learned Judges concurred. 

The case was then sent back to the Divi¬ 
sion Bench to be tried out on the merits. 
The decree under appeal to the High Court 
was a decree for the specific performance of 
an agreement for the purchase and the sale 
of immoveable estate. The agreement was 
expressed to be made between a Mr. Garth 
and the appellant, Mir Sarwarjan. Mr. 
Garth was at the time manager of the estate 
of the respondent No 1 who was then a 
minor. 

After observing that they had already 
considered the evidence and had “ come to 
the conclusions: (1) that it was a contract 
validly entered into, and (2) that there is 
mutuality with regard to it; for the agree¬ 
ment made by Mr. Garth with Mir Sarwarjan 
would seem to be as enforceable against the 
minor as it is against Mir Sarwarjan,’ ” the 
learned Judges of the Division Bench stated 
that they saw no reason to dissent from their 
views already expressed and recorded “(1) 
that the contract was validly entered into 
particularly when, as pointed out, it was for 
the benefit of the minor, and was accepted and 
ratified by him, and (2) for the reason given 
there 18 no want of mutuality’ in respect of 
this agreement.” 

The agreement in qaestion was entered 
into by an agent of Mr. Garth, without any 
express authority from him, but there was 
some evidence that Mr. Garth adopted or 
assumed to adopt the agreement on behalf 

of the minor At any rate, it was assumed 
in,both Courts and it was the opinion of the 
Subordinate Judge that the contract was 
not intended to bind the manager personally, 
ai.d, therefore, it was assumed that it was 
intended to bind the minor or the minor’s 
estate. It was also assumed that the pur- 
chase was an advantageous purchase for the 
miuor. In this judgment and for the pur- 
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pose of this judgment their Lordships accept 
all the foregoing assumptions. 

The learned Judges of the Division Bench 
disposed of the question of mutuality at the 
first hearing in the following terras : ‘ There 

is no want of mutuality in this case for the 
agreement made by Mr. Garth with Mir 
Sarwarjan would seem to be as enforceable 
against the minors as it is against Mir Sar¬ 
warjan. The acts of a guardian in this 
country bind the minor. There is no differ¬ 
ence between his position and powers and 
those of B manager.” No other or further 
reason in regard to this point was given by 
the learned Judges when the case was refer¬ 
red back to them, 

Without some authority, their Lordships 
are unable to accept the view of the learned 
Judges of the Division Bench that there is 
no difference between the position and powers 
of a manager and those of a guardian. They 
are, however, of opinion that it is not within 
the competence of a manager of a minor’s 
estate or within the competence of a guar¬ 
dian of a minor to bind the minor or the 
minor’s estate by a contract tor the pur¬ 
chase of immoveable property, and they are 
further of opinion that as the minor in the 
present case was not bound by the contract 
there was no mutuality, and that the minor 
who has now reached his majority oannot 
obtain specific performance of the contract. 

Their Lordships, therefore, will humbly 
advise His Majesty that the appeal should be 
allowed, the order of the High Court dis¬ 
charged, and the suit dismissed. 

The respondent No. 1 must pay the costs 
of the appeal. Any oosts paid under the 
order of the High Court must be re-paid, but 
there will be no other order as to costs in the 
Courts below. 

Appeal decreed with cods. 

Solicitors for the Appellants: Messrs. T. L, 
Wilson ^ Oo. 

Solicitors for the Respondents: Messrs. 
Morgan^ Price ^ Co. 



(s. c. 16 0. W. N. 116.) 

CALCDTTA HIGH COURT. 

Letters Patent Appeal No. 76 of 1910. 

August 24, 1911. 

Present. —Sir Lawrence Jenkins, Kt., Chief 

Justice, and Mr. Justice D. Ghatterjee. 
UPENDRA NATH GHOSH and another 

—Plaintiffs—Appellants 

versus 

The chairman of the CALCUTTA 
CORPORATION —Defendant—Respohdeet. 

Evidence Act Clof\S72),ss.lZ SZ-Map preparedhy 
Qovernmcnt of Kims Mohal lands ^Boundary dispute^ 
Admissibilitij^WitnesSf non-attendance of^Prayerfor 
arrest—Rejusal iiponitisufficient ground. 

A map, more than 30 years old and prepared under 
tlie direction of Government as landlord is admissi¬ 
ble ill evidence, under section 13, though not asapab- 
Uo record under section 83, of the Evidence Act. 

In a suit against the Calcutta Municipality, the plain¬ 
tiff desired to call us a witness a servant of the MunioU 
pality and to require him to produce certain material 
documents. The witness failed to attend and the 
plaintiff asked the Court to compel his attendauoo by 
arrest if necessary. That prayer was rejected mthont 
satisfactory reasons: 

Held, that the attoudanoe of tho witness should be 
compelled with tho production of the documents, and 
that tho case should bo sent down to the first Ooort 
for re*heariug. 

Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justioe Vin¬ 
cent dated July 28th, 1910, passed in S. A. 
No. 2242 of 1908. 

The judgment of Mr. Justioe Vinosnt was 
as follows:— 

Vincent, J.—This appeal arises out of a 
dispute regarding a small plot of land 1 
cotta, 10 chattaks in area in Bhowauipur. 

The plaintiffs allege that this land is 
part of a holding of theirs in the Ghivern- 
meat estate of Panohannagram and that 
in any case they have been in possession 
of the same for many years and have 
acquired a title to it by adverse possession 
whether the land was originally inolnded 
in their holding or not. They allege further 
that the defendant Municipality, relying 
on certain entries made in a map prepared 
under the Bengal Survey Act, has lately 
been attempting to take possession of the 
said land. The plaintiffs, therefore, in this 
suit seek for a declaration of their title 
and confirmation of their possession, and far¬ 
ther pray that an injunction may ba issued 
prohibiting the defendant from, in any way^ 
iutorferiug with their possession. 
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The defendant Municipality states that 
the land in dispute his been measured as 
part of a public road in certain proceedings 
under the Survey Act, and that as part 
of a public road the land is Municipal 
property under the provisions of Act III 
(B. G.) of 1899. The plaintiffs* suit has been 
dismissed in both the lower Courts and hence 
this appeal is hied. 

Now although the memorandum of appeal 
contains many grounds on which the decree 
is objected to, yet learned Counsel who 
appeared for the appellants stated specifical¬ 
ly in Court that he would only press two 
points, namely, (1) that a certain map called 
Billon’s map had been wrongly admitted in 
evidence and, if admissible, undue weight 
had been given to it in deciding the suit and 
the appeal in the Courts below, and (2) that 
the Court of first instance had improperly 
refused to take steps to enforce the attend* 
anceof an important witness for the plaintiffs. 
An affidavit was filed showing that this latter 
point was pressed in the lower Appel¬ 
late Court, although it is not dealt with in the 
judgment. And reference has been made in 
detail to the various applications and orders 
on record regarding the attendance of this 
witness. 

Accepting the affidavit as correct and 
taking it as a fact that the lower Appellate 
Court did not deal with this question, I think 
that as all the materials are on the record 
and the facts have been placed before me in 
some detail, it would serve no useful purpose 
to remand the case to the lower Court for a 
decision as to whether the attendance of 
this witness was necessary or not and 
that the point may well be decided in this 

Court. 

I find on a reference to the record that it 
18 true that more than one application was 
made to summon this witness who is or 
was apparently a Municipal assessor, and it 
is also a fact that he did not attend. It is 
also correct that an application was made to 
the Court to issue a warrant to enforce his 
attendance and this application was refused. 
I am not, however, satisfied that the ap¬ 
plication for the issue of warrant was made 
in due time or that the Court of first 
instance ought to have issued a warrant at 
the stage of the proceedings when the 
application for such process was made. Up 
to the 24th of September 1907 there was 


apparently some hope of settling the suit 
amicably and on that date also an applica¬ 
tion was made for further time to com¬ 
promise. But the application was refused 
and on the 25th September the hearing 
commenced. On that date witnesses were 
examined and the hearing was continued 
on the 26th and 27th. The trial proceeded 
again on the 30fch and on that day the 
tenth witness for the plaintiffs was examined 
and it was not until the Ist October 1907, 
that any application was made to enforce 
the attendance of this witness. The learned 
Munsif records the following order on that 
application:—* Plaintiff puts in a petition for 
warrant of arrest of a witness. No such 
petition can be allowed at this stage. Ap¬ 
plication rejected,” In my opinion, this order 
was a proper order, having regard to the 
facts that the plaintiffs’ case was then nearly 
completed and that no application had been 
made when the hearing commenced. I am, 
therefore, unable to say that it was incumbent 
on the Court to enforce the attendance of this 
witness and this point is decided against the 

appellants. 

In regard to the second point it is urged 
and with some force that the map of Mr, 
Billon upon which reliance has been placed 
is not a map prepared under the authority 
of Government as the sovereign power but 
one prepared by Government as landlord in 
its own interest, and reference has been made 
in particular to the cases of Junmajoy Mullick 
V. Bwarha Nath Maytee (1) and Ram Ohunder 
Sao V. Bunseedhar Nath (2). But, although 
it is true that Billon’s map is not - possibly 
admissible asa public record,it is undoubtedly, 
in my opinion, admissible under section 13 
of the Evidence Act, quantum valeat. The 
document is more than 30 years old. It was 
apparently produced from proper custody 
and was. therefore, in my opinion, admissible 
in evidence. In any case, even if this map 
is excluded it appears that the plaintiffs 
have, on the findings of fact arrived at by 
the lower Courts, entirely failed to adduce 
satisfactory evidence to discharge the onus 
which lay upon them. On the pleadings it 
is clearly incumbent on the plaintiffs to 
prove either a title by adverse possession or 
that the land was included within their 
holding. The finding of the learned District 

(1) 5 C. 287; 4 C. U B. 574, 

(2) 9 C. 741. 
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Judge is disfcinot that the land has not 
been in the possession of the plaintiffs for 
twelve years and the evidence of title adduc¬ 
ed by the plaintiffs was accepted in neither 
of the Courts below. In fact, the learned 
District Judge goes so far as to say that the 
plaintiffs have deliberately suppressed their 
title-deeds and have produced other deeds 
containing boundaries which are obviously 
wrong and he further states that the ap¬ 
pellants have no evidence of title or of 
possession beyond that afforded by the judg¬ 
ments of Mr, Smart and Mr. Marr in the 
survey proceedings and these judgments con 
tain a definite finding that the possession of 
the appellants is a possession by encroachment 
only. It appears to me that these findings of 
fact are conclusive against the appellants 
and that they have failed to prove any title 
which would justify the Court in making a 
decree in their favour. It follows, therefore, 
that this appeal must be dismissed with coats 
and the decision of the lower Courts must be 
confirmed. 

The plaintiff appealed. 

Babas Susil Madhuh Mullick and Prooosh 
Chander Mitter, for the Appellant. 

Babu Vehendra Ohandra Mullick, for the Re¬ 
spondent. 

JUDGMENT. 

Jenkins, 0. J.—This is an appeal from a 
decision of Mr. Justice Vincent affirming the 
decree of the lower Appellate Court, with the 
result that the plaintiff^s suit stands dismiss¬ 
ed. 

Two objections were taken before us on 
behalf of the plaintiff; Hrst, it was said that 
there was improper reception of evidence 
inasmuch as the map prepared by Mr. Billon 
was admitted. But. in our opinion, that map 
was admissible, if not under section 83. still 
under section 13 of the Evidence Act. Tlie 
value to be attributed to it. when admitted, 
was a matter to be determined by the Court 
of fact: so that bad matters rested there, we 
should not have interfered with the decree of 
the lower Appellate Court. But there is an 
incident in the case which certainly calls for 
interference on the part of this Court, and it 
is this: The plaintiffs were desirous of estab. 
lishing their possession of the land in suit and 
it was obviously most material for them to be 


able to provethat possession. For the purposeof 
proving that, they desired to call as a witness 
a servant of the Municipality and to require 
him to produce certain documents which, they 
maintained, would go far to show that their 
contention as to their possession was correct. 
They made repeated attempts to procure the 
evidence of that witness: but he absolutely 
failed or declined to attend. In those circum¬ 
stances. the plaintiff not unnalurally asked 
the Court to take measures to compel his 
attendance, by arrest if necessary. For some 
reason, which does not appear satisfactory to 
me. the Court of first instance refused to take 
this measure. We have asked the learned 
Pleader who appears on bdhalf of the defend¬ 
ant Municipality how it was that a servant 
of the Municipality should have acted in this 
way and should have practically set the sum¬ 
mons of the Court at defiance. He was 
unable to give any explanation. I can see 
nothing to excuse such conduct. If, as has been 
suggested, it was in any way due to the 
Municipality itself, I need hardly say that 
it would be most reprehensible conduct. Bat 
we are not in a position to form an opinion as 
to the responsibility of the Munioipality 
although that is the statement made before 
us. 

In the circumstances of the case, the pro¬ 
per course will be to set aside the decrees of 
the lower Appellate Court and o the Court 
of first instance and to send back the case for 
re-hearing and determination, when the 
attendance of this witness has been oompelled, 
with the production of the documents that 
were required from him for the purposes of 
this case. 

The Munioipality must pay the appellants* 
costs up to the present time. 

D. Chattsrjeb, J.—I agree. 

Appeal allouredt 

Oase remanded. 
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(s. c. 16 C. W^K. 119.) 

CALCUTTA HIGH COURT. 

Appeal prou Extraordinary Original Civil 
JuRieDiOTioN, No. 61 OP 1911. 

November 27, 1911. 

Tresent '.—Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice Woodroffe. 

D. WESTON AND OTHERS-DEFENDANTS— 

Appellants 
versus 

PEART MOHAN DAS— Plaintiff— 

Respondent. 

Civil Procedure Code {Act V o/1908^, 0. XL/, r. 10 — 
Security for respondents costs—Appeal hy servant of 
Government—Interest of Government—Appellants not 
having means to pay costs —Nature of security—Bond of 
Secretary of State. 

Where it appeared that the respondent’s costs 
which the appellants were ordered to pay amounted to 
two lacs and fifty thousand rupees, that the appellants 
have no such means as to be able to pay costs; that 
the prosecution of the appeal will entail a very heavy 
expenditure on the part of the respondent, and that 
the suit was and the appeal is being carried on by the 
Government on behalf of the appellants, Government 
servants, at an enormous expense: 

Held, that this is eminently a case where the Court 
of Appeal should exercise its discretion in favour of 
directing security for costs. 

The security was ordered to be taken in the form of 
a bond of the Secretary of State, the respondent being 
satisfied with the same. 

The suit was brought against a Magistrate 
and two Polic Officers for damages for extort¬ 
ing a confession from the plaintiff’s son. Mr. 
Justice Fletcher who tried the suit awarded 
Ra. 1,000 as damages to the plaintiff and 
costs on scale II. The Government defrayed 
the expenses of the defendants and intended 
to bear their costs of the appeal. The respon- 
dent prayed that security for costs might be 
taken from the appellants, 

Messrs. K. B, Dutt and JS, D* Bose^ for the 
Respondent Petitioner. 

Mr. W* Garth for the Appellants, Opposite 
Party. 

JUDGMENT. 

Jenkins, 0, J.— This is an application to 
this Appellate Court under Order XLT, rule 
10 of the Code of Civil Procedure, which em¬ 
powers the Court in its discretion to demand 
from the appellants, security for the costs of 
the- appeal, or of the original suit, or of both, 
The only materials on which we are entitled 
to decide this application are the allegations 
contained in the petition. Those allegations 
are uncontradicted, and it has been stated 
before ns by Mr. Garth very candidly that 
they ape admitted to be correct. Now, it is 


stated in that petition that the respondents 
costs which have been ordered to be paid 
amounted to a very large sum, roughly esti¬ 
mated, of about two lacs and fifty thousand 
rupees; that the appellants have no such 
means as to be able to pay the cost&; that the 
appellants have no immoveable property 
from which the costs can be realised, and 
that the prosecution of the appeal will entail 
a very heavy expenditure on the part of the 
plaintiff-respondent, and, then it is said 
that the suit was and the present appeal is 
being carried on by the Government on be¬ 
half of the appellants at an enormous ex¬ 
pense. It appears to me further, having 
regard to the action of the Government, that 
the Government is really interested in this 
litigation for reasons which have been indi¬ 
cated in the course of the argument. In 
these circumstances, I think this is eminent¬ 
ly a case where we should exercise our dis¬ 
cretion in favour of directing security for 
costs, and there will be an order, as prayed, 
for such security. 

The only question that has arisen as to 
the nature of the security is a doubt which 
was suggested by Mr. Garth whether the 
respondent would be satisfied with the bond 
of the Secretary of State for India in Council. 
The respondent says that he would be per¬ 
fectly satisfied with such security, so that if 
the appellants are prepared to offer such 
security, then the security, in that form can 
be taken in tbe circumstances of the case. 
In view of the admission of Counsel on be¬ 
half of the appellants and the difference in 
the circumstances of the case, I do not think 
we need be concerned with the determination 
of the Court in another case to which a brief 
allusion was made. 

The costs of this application will be costs 

in the appeal. 

Woodroffe, J.—I agree. 

Application granted. 

Attorney for the Plaintiff-Respondent 
Petitioner: Mr. J, O, Dutt, 

Attorneys for the Defendants-Appellants: 
Messrs* Orr, Dignam & Oo, 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 102 of 1910. 

December 13, 1911. 

Present: —Mr. Justice Carnduff. 
LAZARANNESSA BIBI— Plaintiff— 

ApPETXAaNT 

versus 

MAHOMED JAPPAR LASHKAR— 
Defendant—Rebpondent. 

\rorfaaae — U6ufructtinri/ morigagee—Suit for 7»oney 

_ Transfer oj Property Act (IV oj 1882^, ss. 07, f 8. 

The remedy of a usufructuary mortf^ageo to whom 
possession had not been given is to sue for possession 
under his contract, or to bring, under section 68 
of the Transfer of Property Act, a suit, for money. 
He cannot turn his usufructuary mortgage into a 
simple mortgage and sue for sale of the property 
mortgaged. _ 

Luchvieshar Singh v. Vookh Mochan Jha, 24 C. 677, 
Fdlidd upon. 

Kangaya Qurukal v. Kalimuthu Annavi, 27 M. 626 
and Arunachalain Chetti v. Ayi/avaijyam, 21 M. 476, 


to be contrary to the express provisions oi 
sections 67 and 68 of the Transfer of Property 
Act, 1832. The remedy of the mortgagee to 
whom possession had not been given, was 
to soe for poFsession under his contract or to 
bring, under section 68 of the Act referred 
to, a suit for money; and he chose to take 
the latter coarse. He clearly cannot turn hia 
usufructuary mortgage into a simple mort¬ 
gage, as is suggested by the learned Vakil 
on his behalf. There is here no question of 
the mortgage being anomalous. It is des¬ 
cribed as usufructuary, and I must treat 
it as such since it has not been translated 
or printed by the appellant. The appeal 
must consequently fail on this first point; 
and it is not necessary for me to consider the 
second. It is dismissed with costs. 

Appeal di$*ri88ed. 


referred to. 

Appeal from the decree of the Sub-Judge 
of Dacca, dated August 24th, 1909, reversing 
that of the Munsif of Munshigunge, dated 

December 23rd, 1908. 

Moulvi Nur^ud din Ahrred for Moulvi L. R. 

Zahid, for the Appellant. 

Babu Barendta Ncrain Mitra^ for the 
Respondent. 

JUDGMENT.—This appeal aiises out of a 
suit brought by a usufructuary mortgagee for 
recovery of bis mortgage-debt by sale of the 
property mortgaged. The suit was decreed by 
the Court of first instance baton appeal it has 
been dismieeed cn two grounds, the first being 
that a usufructuary mortgagee cannot sue for 
sale, and the second that the holding mort¬ 
gaged was not transferable. 

It is argued before me that the decision 
of the learned Subordinate Judge on the first 
point is erroneous, and I am referred to the 
judgment of a Full Bench of the Madias 
High Court in the case of Kangnya Qurukal 
V. Kalimuthu Annari (1). As regards this 
case all that 1 need say is that it is not 
precisely in point and is distinctly opposed 
to the ruling of another Pull Bench of the 
same Coart in the case of Arunachalam Ohetti 
V. Ayyavayyam (2). It is also opposed (o 
the law as laid down by a Division Bench 
of this Court in the case of Liichmcshar Singh 
V. Boohh Mochan Jha (3) and it seems to me 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3127 of 1909. 

December 13, 1911. 

Present :—Mr. Justice Carnduff. 

LAKHI KANT DAS— Defendant No. 3 

—Appellant 

BALABHADRA PROSAD DAS— 

Plaintiff—Respondent. 

Landlord and tenant — Kon-transjerable occupancy- 
holding --Purchase by co sharer landlord — Joint khM 
possession, claim for^hy other co*$harei '— Bengal Tenancy 
Act criJI of I885),s.22 (2;. 

Section 22 olauso (2) of the Bengal Tenancy Act 
r.oes not apply to a uon-tranaferable oooupanoy 
jotc. 

Thoreforo, where a oo-aharer landlord purchases a 
non-traiisforablo ocoupauoy-jofe, hia oo-sharer is en- 
titled to recover Dma possession of the Jots jointly 
with the purcliasor co sharer, on the ground that the 
jotc must bo treated as having been abandoned. 

Chandra Chowdhnry v, Kedar Chand Roy, 27 
C. 473, relied upon. 

Ram Mohan Pal v. Sheikh Kachn, 82 0. 386; 1 0. I*. 
J. 1; 9 C. W. N. 249 {F. B. and Jaxoadal Huq v. Ram 
Das Saha, 24 0. 143; 1 0. W. N. 160, diatingoished. 

Appeal from the decree of the Diatriot 
Judge of Cuttack, dated September lObh, 
1909, affirming that of the Mnnaif of Balaaore, 
dated February £4th, 1909, 


(1) 27 M. 526. 

(2) 21 M.476. 

(3) 24 C. 677. 


Moulvi Nurudtiin Ahmed for Moulvi Ir. R* 
Zahidy for the Appellant. 

Babu Protash Ohandra Hitter, for the R6* 
spondeni. 
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JUDGMENT.—The parties to this appeal 
are co-sharer landlords. The appellant pur¬ 
chased two occupancy jotes and the finding 
is that such jotes are not transferable. The 
respondent sought to recover hhas possession 
of them jointly with the appellant on the 
ground that they most be treated as having 
been abandoned. Both the Courts below 
have concurred in decreeing the suit, the 
learned District Judge holding on appeal 
that section 22 (2) of the Bengal Tenancy 
Aoi, 1885, on which the appellant has relied, 
do3s not apply to non-transferable jotes* It 
seems to me that the learned District Judge 
is clearly right and that there is no substance 
in this appeal. 

On the words of the section itself, I should 
say that transferability is implied; and it has 
been so ruled by this Court in the case of 
Qitish Ohandra Ghowdhry v. Kedar Ohandra 
(1). The learned Vakil, who appears on 
behalf of the appellant, argues that that 
decision has been practically overridden by 
a hull Bench of this Court in the case of 
Bam Mohan Pal v. Sheikh Kaohhu (2), in 
which It was declared that the ruling in the 
earlier case of Jawadal Euq v. Ram Das Saha 
13; was good law. It seems to me, however, 
that neither of the cases last mentioned 
olashea with or affects the raliog in Oirish 
Ohandra Ohowdkry v. Kedar Qhandra Boy il), 

Zr' ■ T appellant, 

frw! dispnte were 

of JawnA^l L’ °^®®'*’ ^'^at in the case 

of /amadnl huq y. Ram Das Saha (3). the 

holdings concerned were likewise transferable. 

S'* 

(C 27 0.473 Appeal dismissed, 

*3) 24 0 n ^ N- 249. 

24 0. 143.1 0 . yT. N. 166. 





(s. c. 14 C. L. J. 541.) 

CALCUTTA HIGH COURT. 
Miscellaneoos Civil Appeal No. 481 

OP 1910. 

August 28, 1911. 

Present*, —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

PRAN SINGH AND OTHEBS—JuDGMENT- 

DEBroRS—A ppellants 

versus 

JANARDAN SINGH and others— 
Decree-holders—Respondents. 

Civil Procedure Code (Act Vo/1903), 0. XKI, rr, 66, 
QO^Notice to judgmenZ‘dehter to settle details in sale 
'proclamation—Effect of non^ohjeciion by judgment-debtor 
—Judicial sale not to be assailed on technical grounds 
—Sale to be conducted by Jair methods—Civil Proce¬ 
dure Code (Act XIV of 1882;, s. 291 —Hour oj sale to 
he inserted in sale proclamation-^ Non-insertiony mate¬ 
rial irregularity. 

If in a sale proclamation the value of the pro¬ 
perties to be sold, is understated, and this is calculated 
to mislead bidders, and to prevent them from offering 
adequate prices or from bidding at all, and an al¬ 
together inadequate price is offered, the sale is liable 
to be set aside. 

Saadatmand Khan v. Phool Koety 25 I. A. 146j 20 A. 
412} 2 C. W. N. 550, relied upon. 

Abdul Kashem v. Benode Lai, 12 0. W, N. 757, nob 
followed. 

An inquiry under Order XXI, rule 66 is intended to 
be of the most summary character. But the judgment- 
debtor has notice of the proceeding and has an op¬ 
portunity to take exception to the statements proposed 
to be entered in the sale proclamation. If his 
objection as to under-valuation is not heeded by the 
decree-holder the latter proceeds with execution, with 
full knowledge that if he purchases the properties for 
a small amount, the validity of the sale is sure to be 
challenged by the judgment-debtor. Bub if the judg¬ 
ment-debtor, with notice of the proceedings, does not 
object to the entries in the sale proclamation at that 
stage, a subsequent objection by him on the ground 
of inaccuracy or insufficiency of description, is not 
likely to be entertained by the Court. 

Arunachellam v. Arunachallamy 15 I. A. 171; 12 if. 
19, referred to. 

Although the validity of judicial sales, properly 
conducted, should be supported and should not be 
allowed to be assailed on technical grounds, yet, at 
the same time, the purity of judicial proceedings in 
connection with execution sales should be assured 
to a reasonable extent; and a decree-holder should not 
be allowed to employ the machinery of the ^ Court 
to secure for himself at a grossly inadequate price the 
properties of his judgment-debtor by methods which 
will nob bear examination. 

Obiter dictum .—When a sale is adjourned under 
section 291 of the Civil Procedure Code of 1882, it is 
necessary to mention the hour of sale, and an omis¬ 
sion to do so is a material irregularity. 

Bhikari Misra v. Bani Surja Moniy 6 C. W. N. 48, 
followed. 

Sumo Moyee v. DaTchina Ranjany 24 C. 291 and 
Venhatasubbaraya y. Zemindar of Kametengary 20 
3.§9. refenred tq. 
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Appeal against the order of the 
ordinate Judge of Gaya, dated the 18th 

August 1910. 

Babus Biraj Mohan Mojumdar and Harihar 

Prosad Sinha, for the Appellants. 

Dr. Bash Behary Qhoah and Babus Umakah 
MnherjU Qanesh Butt Singh and Sheonandan 

Boy, for the Respondents. 

JUDGMENT.—This appeal is directed 
against an order by which the Court below 
has dismissed an application of the judg¬ 
ment-debtor to set aside a sale of six pro¬ 
perties in execution of a mortgage-decree. 
The decree was made by this Court on the 
2nd December 1908, in affirmance of the 
decree of the original Court, fdated the 29th 
June 1907. The first application for exe¬ 
cution was made on the 28th March 1908, 
on the basis of the decree of the Court of 
first instance, even before it had been con¬ 
firmed by this Court. That application 
was dismissed for default on the 15th 
September 1908. The second application 
was presented on the 6th February 1909. 
The sale was proclaimed and for five of the 
properties the decree-holder was the highest 
bidder at the sale which took place from 
the 15th to the 18th March 1909. Before 
the sale could be completed, however, the 
decree-holder withdrew on the ground re¬ 
corded in the bid-sheet and signed by his 
Pleader that “the decree-holder does not 
want to get the properties sold fearing 
irregularity”. The execution proceeding 
consequently fell through. On the 2lBt 
September 1909, the decree-holder made 
the third application for execution. In the 
course of the proceedings so instituted, the 
Subordinate Judge, on the 11th October 
1909, determined the upset values of the 
six properties under Order XXI, rule 66, 
sub-rule 2 (e), of the Code of 1908. The 
judgment-debtors were represented at this 
summary inquiry and protested against the 
values suggested by the decree-holder as 
too low; in fact, they were in some oases 
lower than the prices offered by the decree- 
holder himself at the sale held in March 
1909. The objection of the judgment- 
debtors was, however, not heeded, and (he 
sale-proclamation was ordered to issue with 
the statement of values ns suggested by 
the decree-holder on the basis of the Road- 
Cess Returns. An appeal to this Court 


against that order was dismissed on the 
13th December 1909. The sale took place 
on the 2l8t and 22nd February 1910. The 
decree-holder was granted leave to bid at 
the sale “on fair price”. At the sale, the 
decree-holder offered bids through his 
Pleader, and his principal contestant was one 
Ram Charan Bajpai. In the case of the 
first property, the Pleader for the decree- 
holder does not appear to have offered any 
bid, and the contest was limited to Ram 
Charan and four other persona. In the 
case of the fourth property, one Dilkeswar 
Singh appears to have offered two bids at 
an early stage, but he retired from the 
contest later on. On the face of the papers, 
therefore, excepting the case of the first 
property, the contest was between the 
decree-holder and Ram Charn. Ram 
Oharn succeeded in purchasing all the 
properties, and on the 2oth February 1910, 
bis bids were accepted and the payment of 
the balance of the purchase-money sanction¬ 
ed. On the Sth March 1910, however. Ram 

Charn appeared and stated that he h^ 
made the purchase for one Askaran Raid 
who also appeared and prayed for leave to 
deposit the balance of the purchase-money. 
The application was granted, and certificate 
of sale was directed to be delivered to 
Askaran Baid. .On the 2l8t March 1910, 
the judgment-debtors applied to have the 
sale set aside under rule 90 of Order XXI 
of the Code of 1908. Various objections 
were taken to the validity of the sale, the 
substance of which was that the decree- 
holder had himself purchased the properties 
benutr.r for a grossly inadequate price, and, 
with a view to enable him to do 80 , bad 
committed fraud and various irregularities* 
One of the irregularities mentioned was 
that the decree-holder had deliberately 
undervalued the properties for the purposes 
of the execution-sale: another was that the 
sale prcclamation had not been duly served, 
and a thiid objection was that the sale 
had been iriegularly adjourned without 
specificalion of the hour at wbioh^ the 
sale was to take place. The Subordinate 
Judge, on the ISth August 1910, overruled 
all the objections urged before him 
confirmed the sale. The present appeal 

was lodged by the judgment-debtors on the 

21st September 1910, and has been oon» 
tested by the decree-holder who bs8 OA 
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the 4th November 1910, taken a conveyance 
from Askaran Baid ; the conveyance states, 
we are informed, that the consideration is 

Rs. 1,500 in excess of the price paid at 
the sale. On behalf of the appellants, the 
validity of the sale has been impeached on 
several grounds, of which two may he con¬ 
sidered as specially important, namely, firsts 
that the properties were deliberately under¬ 
valued by the decree-holder for the purposes 
of the sale proclamation, that he himself has 
thereby succeeded in purchasing the pro¬ 
perties for a grossly inadequate sum, and 
that he misled the Court by setting up a 
fictitious bidder to indicate that there was a 
keen contest and the purchase was made by 
a stranger, whereas there was, as a matter of 
fact, no contest at all, and the properties 
were taken by the decree-holder in the 
name of the fictitious bidder ; and secondly^ 
that the adjournment of the sale on the 
2l8t February, without specification of the 
hour at which the sale was to take place 
the next day, was a material irregularity 
calculated to mislead intending bidders. 

In so far as the first of these contentions 
is concerned, there can, in our opinion, be 
no room for doubt that the decree-holder 
was the real purchaser at the execution-sale 
impeached by the judgment-debtors. It is 
not disputed that Ram Charan Bajpai, who 
was present at the sale, successfully offered 
the bids and deposited the earnest^money, 
was not the real purchaser; that is the 
common case of both the parties ; who then 
was the real purchaser ? The decree-holder 
asserts that it was Askaran Baid, who pur¬ 
chased the properties and paid for them. 
The judgment-debtors assert, on the other 
hand, that he is quite as much a shadow 
as Ram Charan Bajpai, and that both are 
persons set up by the decree-holder to enable 
him to seize properties of considerable value 
at the smallest possible price. This Askaran 
Baid has not taken the remotest interest 
in the present proceedings, and has made 
no endeavour to sustain the validity of the 
sale ; though he was a party to the pro-, 
ceedings, and though the judgment-debtors 
repeatedly asserted that he was not the 
real purchaser, he has not even come forward 
to pledge his oath in support of the allega¬ 
tion that he was the person beneficially 
interested. Nor has any plausible explana- 
f;iop been attempted as to why Askaran 


Baid, who had on the 22nd February 1910 
purchased the properties for one lac, six 
hundred rupees after an apparently keen 
contest with the decree-holder, should on 
the 4th November 1910, transfer the pro* 
perties to the decree-holder for a nominal 
profit of Rs. 1,500. This sum would not 
cover even a small fraction of interest on 
the purchase-money for the interval at the 
current rate, whether that rate be taken 
to be twelve per cent, or six per cent, per 
annum. In our opinion, the surrounding 
circumstances are conclusive that it is the 
decree-holder who was the real purchaser 
at the execution-sale, and this aspect of the 
matter has, indeed, not been seriously con¬ 
troverted in this Court. The position is 
materially strengthened, when we examine 
the antecedent proceedings. In the second 
execution proceedings, as we have already 
stated, the decree-holder had openly 
offered the highest bid in the case of 
each of the five properties sold on that 
occasion. We tabulate below the values 
mentioned by the decree-holder in the sale 
proclamation then issued, and the bids offered 
by him at the sale. (The properties are 
numbered as in the present proceeding),— 


No. 

Value in sale pro¬ 
clamation. 

Bid of decree- 
holder. 

1 

7,000 

7,000 

2 

25,000 

29,100 

3 

' 5,000 

32,100 

4 

S,500 

32,100 

5 

8,000 

17,000 


The bidder who principally entered into 
a contest with the decree-holder on that 
occasion, was one Dilkeswar Singh, who is 
said to be a relation of one of the judgment- 
debtors. On behalf of the respondents, it 
has been suggested in this Court that the 
decree-holder withdrew his bids when he 
discovered that Dilkeswar was a puffer set 
up by the judgment-debtors. There is no 
foundation whatever for this suggestion. In 
the first place, the ground then assigned by 
the decree-holder for not adhering to his 
bids in that proceeding was that he was 
afraid of irregularity. The suggestion now 
made that he had been misled by Dilkeswar 
is clearly an afterthought. In the second 
place, the decree-holder does not come into 


INDIAN OASES. 


[1912 


340 , 

PEAN SINGH fJ, JANARDAN SINGH. 

Court to pledge bis oath in support of the 
theory he now sets up. In the third place, 
the theory itself is futile and will not bear 
examination for a moment. The decree- 
holder was not a stranger to the propert:es ; 
he had accepted them as security for the 
money advanced by him, and when he did so, 
he may be assumed, like any reasonably 
prudent man, to have made an estimate of 
their value. He had deliberately caused 
to be inserted in the sale proclamation what, 
he thought, was the proper value of the 
properties. We are, therefore, not prepared 
to adopt the suggestion now made, but not 
supported by any evidence, that, because the 
decree-holder imagined Dilkeswar Singh to 
be a real bidder, be indiscreetly offered bids 

to the extent of Rs. 32, 100, Rs. 32,100 and 
Rs. 17,COO for properties valued by himself 
in the sale-proclamation at Rs, 5,000, Rs. 
8,500, and Rs. 8,000 respectively. In our 
opinion, the bids offered by the decree-holder 
at the sale held from the 15th to the 18th 
March 1909, furnish strong evidence as 
against him as to the minimum value of the 
properties, and the presumption is nut 
rebutted by an idle explanation, not even 
remotely suggested at the time but invented 
subsequently. The learned Vakil for the 
appellants has suggested a possible explana¬ 
tion as to why the decree-holder withdrew 
from the bids before their acceptance. It is 
not necessary for us to speculate as to his 
real motives, but the theory looks plausible 
that if Dilkeswar had no money for pur¬ 
chase of the properties, and if the decree- 
holder discovered it before the acceptance 
of his bids, he may have repented that 
he bad offered such high bids and have 
at once decided to withdraw, with a view to 
take his chance and capture the properties 
on more favourable terms on a future occasion. 
But, as we have said, it is needless to 
find out the true motive which guided the 
conduct of the decree-holder on that occasion. 
The fact remains that he deliberately offered 
to take the properties at certain prices and 
that the explanation he has now suggested 
with a view to nullify the effect of this 
evidence, is wholly inadequate. 

We shall now proceed to examine the 
conduct of the decree-holder in the present 
proceedings, which have been rendered 
necessary by the withdrawal of his bids on 
the former occasion. In spite of the protest 


of the judgment-debtors, he insists upon 
the insertion of certain figures in the sale 
proclamation, as representing the value of 
the several properties. These sums are 
calculated on the basis of the assets in the 
Road-Cess Returns, on which much reliance is 
placed, because the judgment-debtors admit 
that the Cess Returns were filed on ^ behalf 
of some amongst themselves or their pre¬ 
decessors. That the Road-Cess Returns are 
not always a reliable guide in such matters, 
is well known; that they have proved very 
misleading in the present case, is beyond dis¬ 
pute. The decree-holder, who relied upon 
the Cess Returns, has himself offered much 
higher values than those deduoible from the 
figures in the Road-Cess Returns. The 
truth is that the inquiry into the question of 
value before the Subordinate Jadge was of a 
very summary character, and be too readily 
accepted the explanation offered by the decree- 
holder with a view to minimise the effect of 
the evidence of his previous bids. We 
tabulate below the values of the several pro¬ 
perties as fixed by the Court at the instance 
of the decree-holder, and the bids as offered 
by the decree-holder himself through his 
henamdars Ram Charan Bajpai or Askaran 
Baid. 


No. 

Yaluo in sale pro¬ 
clamation. 

Price at the sale. 

1 

1 

7,000 

2.700 

2 

25,000 

27.600 

3 

8,000 

20,100 

4 

17.000 

29,500 

4,700 

. 5 

4,000 

0 

13.000 

16,100 


The net result is that the five properties, 
for which the decree-holder, on the 15th 
March 1909, offered one lao, seventeen 
thousand, three hundred rupees, are valued 
as his instance by the Court at Rs. 70,000 
and are purchased by him benami^on the 22nd 
February 1910, for Rs. 95,900. The case of 
the third property is remarkable. In 1909, 
it is valued by the decree-holder in the said 
proclamation at Rs. 5,000. He offers a bid 
for Rs. 32,100. In 1910 he gets the Court to 
value it for the sale proclamation at Rs. 8,000, 
and in tlie sale which follows, purohasea 
it for Rs. 20,100. The case of the fourth 
property is only a Jiftle less striking* III tli 
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sale proclamation of 1909, it is valued at 
Rs. 8,500, though the decree-holder is able to 
offer a bid of Rs. 32,100, For the sale pro¬ 
clamation of 1910, he successfully insists that 
it should be valued at only Rs. 17,000. At 
the sale which follows, he purchases it henami 
for Rs. 29,500. In the case of two other pro¬ 
perties, the second and sixth, there is similar 
divergence, but not of an equally pronounced 
character. As regards the first property, it 
is to be observed that it was valued for the 
purposes of the sale proclamation at Rs. 7,000 
both in 1909 and in 1910. But, while on 
the former occasion the decree-holder offered 
a bid of Rs. 7,000, on the present occasion, he 
acquires it henami for Rs. 2,700. Upon a 
careful scrutiny of the proceedings, two facts, 
therefore, emerge as firmly established, name¬ 
ly, first, that the value of the properties in the 
sale proclamation has been grossly and de¬ 
liberately understated by the decree-holder, 
and secondly, that he has set up a fictitious 
bidder to create the impression that the 
several properties have been knocked down to 
a stranger to the proceedings after a keen 
contest in which he has been defeated; the 
truth is that all this is a blind, elaborately 
devised and successfully carried out; except 
in the case of the first property, the history 
of the antecedents of the bidders whereof is 
not known, in every other instance, the 
decree-holder himself has purchased the 
property without any contest, and for such sum 
as he has chosen to offer; the sum, in five in¬ 
stances, has been less than what be had offered 
on the previous occasion; in two of the in¬ 
stances, the price paid is remarkably inade¬ 
quate in comparison with the price previously 
offered. The question now arises whether 
the decree-holder is entitled to invite the 
Court to confirm the sale under these circum¬ 
stances. 

In so far as the under-valuation of the pro¬ 
perties is concerned, reliance has been placed 
by the appellants upon the decision of their 
Lordships of the Judicial Committee in 
Saadaimand Khan v. Phool Koer (1) in support 
of the proposition that as the understatement 
was calculated to mislead bidders, and to 
prevent them from offering adequate prices 
or from bidding at all, and as the sale has 
resulted in an altogether inadequate price, it 
is liable to be set aside. The soundness of 

this contention cannot be disputed, though it 

(1) 26 I. A, 146; 20 A. 412; 2 0. W. N. 660. 


may be conciied that the case mentioned on 
behalf of the respondents, Abdul Kashem v. 
Benode Lai Dhone (2), appears to have over¬ 
looked the decision of the .Judicial Committee 
which was probably not brought to the notice 
of the learned Judges; it may be added that 
this Court has, on more than one occasion, 
refused to follow the latter case as inconsistent 
with the exposition of the law on the subject 
by the Judicial Committee. Shivadurga v. 
Rai Mohan (3) and Rudranund v. Firthi Chand 
(4). On behalf of the respondents, it has, 
however, been contended, that the principle 
of the decision in Saadatmand Khan v. Phool 
Koer (1), can no longer be treated as good 
law, because, under Order XXl, rule 66, sub¬ 
rule (2) of the Code of 1908, the judgment- 
debtor is entitled to notice before the sale 
proclamation is drawn up. Tn our opinion, 
there is no substance in this contention. 
Notice to the judgment-debtor only enables 
him to put his case before the Court, but if, 
as here, the decree-holder insists that a 
much smaller valuation should be inserted 
in the sale proclamation than what is alleg¬ 
ed by the judgment-debtor, and the Court 
accepts his view of the matter, the decree- 
holder proceeds to the sale at his own risk. 
The learned Vakil for the respondents 
warmly repudiated the position that the 
entry of the valuation in the sale proclama¬ 
tion can, in any way, conclude the judgment- 
debtor in proceedings for reversal of the 
sale under Order XXI, rule 90. The inquiry 
under rule 66 is intended to be of the 
most summary character, and may possibly 
be described as a matter of administration ” 
in the words of Lord Macnaghten in 
So Tho V. Afa Hnin (5); the order of the 
Subordinate Judge is also not liable to be 
reviewed on appeal. Deoki Nandan v, Bansi 
Singh (6). The true view of the matter is 
that, under the new Code, the judgment- 
debtor has notice of the proceeding: he has 
opportunity to take exception to the state¬ 
ments proposed to be entered in the sale 
proclamation, but if hia objection as to under 

(2) 12 C. W. N. 757. 

(3) 15 0. W. N. 577; 10 Ind. Oas. 475. 

(4) 14 0, L. J. 346; 11 Ind. Cas. 438. 

(5) 14 C. L. J. 241; 15 C. W. N. 862; 2 X, W. 1^. 
449; 13 Bom. L. R. 694; 38 C. 717; 8 A. L. J. lil7i 6 
ti. B. B. 26; 4 Bur. L. T. 257; 11 Ind. Cas. 646. 

(6) 14 C. L. J. 35; 16 C. W. N, 124; 10 Ind. Oas, 

871. - . -.- - 
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valuation is not heeded by the decree-holder 
the latter proceeds with execution, with full 
knowledge that if he purchases the proper¬ 
ties for a small amount, the validity of the 
sale is sure to be challenged by the judg¬ 
ment-debtor. No doubt if the judgment- 
debtor, with notice of the proceedings, does 
not object to the entries in the sale procla¬ 
mation at that stage, a subsequent objection 
by him on the ground of inaccuracy or in- 
Bnfficiency of description, is not likely to be 
entertained by the Court. As Sir Richard 
Conch observed in Arunachellam v. Aruna- 
chellam (7), it would be very diflBcult to 
conduct proceedings in execution by attach¬ 
ment and sale of property, if the judgment- 
debtor could lie by and afterwards take ad¬ 
vantage of misdescription which he knew 
well, but of which the decree-holder might 
be perfectly ignorant; he cannot, with notice, 
allow the sale to proceed without objection 
and then come forward and say that the 
whole proceedings were vitiated. Olpherts v. 
Mahabir Perahad (8). This doctrine has ob¬ 
viously no application to a case of this des¬ 
cription. The judgment-debtors did not lie 
by; they have strenuously protested through¬ 
out that their properties, which they were 
willing should be sold for a proper price, 
were deliberately undervalued, and that such 
under* statement of value was likely to pre¬ 
judice them seriously. Their objection has 
been disregarded; the decree-holder, with full 
knowledge of the objection, has purchased 
the properties for prices smaller than those 
he had himself previously offered. Here, 
at any rate, we are not concerned with the 
position of a stranger to the proceedings who 
has 6ona fide purchased for value the proper¬ 
ties exposed for sale. In our opinion, the 
proceedings show conclusively that the 
decree-holder has deliberately understated 
the values of the properties in the sale pro¬ 
clamation, and that substantial injury has 
been caused to the judgment-debtors by this 
material irregularity, whether we accept as 
the true values of the properties the sums 
previously offered by the decree-holder him¬ 
self or the much higher figures suggested 
and sought to be proved on behalf of the 
judgment-debtors. That this result has been 
achieved by the decree*holder, not by acci¬ 
dent, but by measures carefully pre-concerted 

(7) 16 I. A. 171} 12 M. 19. 

(8) 10 I. A. 26; 11 C. L. R. 494. 


becomes manifest when we examine the bear¬ 
ing of the second conclusion of fact mention- 

ed above. 

We have found that the decree-holder was 
the real purchaser at the sale, and that Ram 
Charan Bajpai and Askaran Baid were per¬ 
sons introduced by him to give the sale the 
appearance of a sale to a stranger after severe 
contest with the decree-holder. In truth, 
there was no competition. The object of 
the device is self-evident. The decree-holder 
was taking out execution for a very large 
sum nearly one lac of rupees. He had valu¬ 
ed the properties for the purposes of the 
sale proclamation at only Rs. 74,000. The 

judgment-debtors had protested against this 
valuation, and had asserted that the value 
was over two lacs and seventy-five thousand 
rupees. If at a sale held, under these oir- 
cumstances, of properties of oDnsiderable 
value, there were no bidders present, and the 
decree bolder attempted to purchase the 
properties without any competition, suspicion 
would at once be aroused, and the Court 
might very well direct the issue 6f a fresh 
sale proclamation to make sure that the 
sale was duly proclaimed and possible bid¬ 
ders afforded an opportunity to bid at the 
sale. Recourse to the device of an apparent¬ 
ly keen competition consequently became 
necessary. With respect to the fourth pro¬ 
perty, for instance, the record shows that 
Ram Charan Bajpai is supposed to have 
offered at least twenty successive bids 
against the decree-holder before the property 
was knocked down to him; we now know that 
this contest was all a fiction, and that Ram 
Charan Bajpai was no other than a repre¬ 
sentative of the deoree-holder himself. ^ It is 
plain that these fictitious bids, by the inter¬ 
position of a oenamdar, were intended to 
create the impression that there was a con¬ 
tested sale to a stranger; the device was suc¬ 
cessful and effectively misled the Court. 
Aunda Kumar Saha v. Qohinda Mohan Das 

(9). We feel no doubt whatever that a sale 
held under such ciroumatanoes ought not to 
be maintained. It may be conceded that^ it 
is of the utmost importance that the validity 
of judicial sales, properly oonduoted, should 
be supported and should not be allowed to 
be assailed on technical grounds; at the same 
time, it is of at least equal importance that 

(9) 13 C. L. J. 312; 0 Iml. Caa. 136, 
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the purity of judicial proceediuga in connec¬ 
tion with execution-sales should be 

secured to at least a reasonable extent. It is 
intolerable that a decree-holder should be 
allowed, as in the case before us, to employ 
the machinery of the Court to secure for him¬ 
self at a grossly inadequate price the pro¬ 
perties of his judgment-debtors by methods 
which will not bear serious examination. 

In the view we take of the first ground 
urged before us, it is not necessary to examine 
in detail the second ground mentioned by the 
learned Vakil for the appellants. We need 
only say that, as at present advised, we do not 
see any reason to question the correctness 
of the view adopted by Mr. Justice Ameer Ali 
in Bhikari Mtsra v. Bam Suria Mont (10), 
namely, that when a sale is adjourned under 
section 291 of the Civil Procedure Code of 
1882, it is necessary to mention the hour 
of sale, and its non-specification is a material 
irregularity. See also Surno Moyee Debt v. 
Dakhina Ranjan (11), Venkatasuhbaraya v. 
Zemindar of Karvetenagar (12). It is not 
necessary, however, to deal with this aspect 
of the case in further detail. It is also 
needless to discuss the other points taken 
in the memorandum of appeal and pressed 
before us, or to examine in detail the 
evidence as to the service of the sale pro¬ 
clamation or the actual value of the 
properties. We need only say that the 
evidence upon these points cannot be sum¬ 
marily rejected, and in view of the fact that 
for five of the properties at least no real bidder 
was present, except the decree-holder himself, 
if it were necessary to consider the question of 
the service of the sale proclamation, the 
evidence in support of it would require very 
careful scrutiny. 

The result, therefore, is that this appeal 
must be allowed and the order of the Subordi* 
nate Judge set aside. The execution pro¬ 
ceedings will stand revived, and as soon as 
the records are received by the Court below, 
steps will be taken to issue a fresh sale pro¬ 
clamation. The Subordinate Judge will con¬ 
sider afresh the question of the values to be 
inserted in the sale proclamation, and he may 
very well act in the light of the bids offered 
at the two sales, and also of such evidence as 
may be adduced by the judgment-debtors, 

(10) 6 0. W. N, 48. 

(11) 24 0. 291. 

(12) 20 M, 169. 


The Court will also carefully consider the 
entry to be made as to the amount of Q-overn- 
ment revenue: there appears to have been 
error in this respect in the last sale proclama¬ 
tion, which might have been avoided with a 
little care; after the sale proclamation has 
been settled, it will be served in accordance 
with law and the judgment-debtors will assist 
the Court in effecting a proper service, so 
that no question of due publication may 
hereafter arise. 

The appellants are entitled to their costs 
both here and in the Court below. We assess 
the hearing fee in this Court at five gold 
inohurs» 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 403 ov 1910. 

December 26,1911. 

Fresentx —Mr. Justice Johnstone. 

TULSI AND OTHERS—PlAINTIPP.^ — 

Appellants 

versus 

MADHO RAM and others—Dependants 

—Respondents. 

Limitation—Alienation^Alienor alienating and dying 
\2 years "before suit—Mutation ejected within X2 years 
—Suit for possession by reversioner—Punjab Limita¬ 
tion Act {I of y scope of—Limitation Act {XV of 
1877), Sch. Ily Art. Punjab General Clauses Act 
(I of 1898), s. 4. 

A. effected an alienation in 1887 and died in 1894. 
Mutation in respect of alienation was not effected till 
23rd February 1897. On 20th February 1909, the 
customary heirs of A. brought this suit for possession 
of the property alienated: 

Reldy that the suit was barred under Article 144 
of the Indian Limitation Act, the Punjab Limitation 
Act of 1900 being inapplicable to the case. 

If the last male owner alienated and died before 
Act I of 1900 came into force, the reversioner must 
sue within 12 years of the alienor’s death, regardless 
of when mutation was effected upon the alienation. 

Sahib Dad v. Rahmaty 90 P. R. 1904; 88 P. L. R. 
1904; Karam Singh v. Mohammad Din, 11 P. R, 1909; 

1 Ind. Cas. 397; 51 P. L. R. 1909; 12 P. W. R. 1909; 
Jlfiran Bakhsh v. Ahmad, 145 P. R. 1907, relied upon. 

Second appeal from the order of the 
Divisional Judge. Hoshiarpur Division, dated 
10th August 1909, affirming that oftheMunsif 
Ist Class, Hoshiarpur, dated 26th June 1909, 
dismissing plaintiff’s claim. 

Bhagat Govind Bas, for the Appellants. 

Lala Bwarka Bas^ for the Respondents. 

JUDGMENT.—The sole question for de¬ 
cision in this appeal is whether the suit 
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instituted on 20fch February 1909, is within For these reasons I dismiss the appeal 
time or not. Ruldu, the last male owner, with costs. 

died 15 or 16 years before suit, and, if the Appeal dismissed, 

old Law applies, the suit is barred under 

Article 144, Act XV of 1877, r/, Eoda v, “ 

Harnam (1). But, the alienation having: 



taken place in 1887, mutation was not effect¬ 
ed until 23rd February 1897, or less than 
12 years before suit, and thus, if Punjab Act 
1 of 1900 rules the case, the suit is not out 
of time. Both the lower Courts have held, 
following: Sahib Dad v. Rahmat (2), that the 
Punjab Act has no application and have dis¬ 
missed the suit and appeal respectively. 

Plaintiffs come up here on revision and 
their petition has been admitted as a 
further appeal. They argue that the Full 
Bench ruling is distinguishable. No doubt 
the facts are not quite as here, but, in my 
opinion, the principle laid down is fully 
applicable in the present case. There mu¬ 
tation was more than 12 years before suit, 
but the alienor died less than 12 years be¬ 
fore suit, and it was held that the new Act 
(Punjab Act I of 1900^ did not, in view of 
section 4, Punjab General Clauses Act, 1898, 
deprive plaintiff of his right to sue, under 
Article 144, Act XV of 1877, any time 
within 12 years of death of alienor. Here 
mutation took place less than 12 years 
before suit, while the alienor died more 
than 12 years before suit, and the question 
is whether the new Act can be brought in 
to save limitation because, when it came 
into force, plaintiffs still had a subsisting 
right to sue under the old Law. I have 
carefully read Sahib Dad v. Rahmat (2), and 
also Civil Appeal No. 664 of 1909 (by Shah 
Din, J., and myself) and Civil Appeal No. 702 
of 1905 (by LalOhand J.), and Karam Sivgh 
V. Mohammad Din (3). (by Reid, C. J.), and 
Mtran Bakhsh v. A?imadX4>), (Division Bench) 
and, in my opinion, all these rulings point 
really the same way. If the last male owner 
alienated and died before Act I of 1900 afore 
said came into force, the reversioner must 
sue within 12 years of alienor’s death re- 

gardless of when mutation was effected upon 
the alienation. 


(1) 18 P. R. 1895. 

(2) 90 P. R. 1004; 88 P. 

(3) 11 P. R. 1909; 1 Ind. 
J2P. W. R. 1909. 

(4) 146 P.R. 1907. 


L. R. 1904. 
Cas. 397; 61 



L.K. 1900; 


PRIVY COUNCIL. 

Appeal prom the Ponjab Chief Court, 

December 14, 1911. 

Present: —Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali, 
MUHAMMAD UMAR KHAN and anothib 

—Plaintiffs—Appellants 

versus 

MUHAMMAD NIAZ-UD-DIN KHAN— 

Defendant—Respondent. 

Limitation Act {XV of 1877), ScA. /I, AH. 118 — 2h 
declaratory suit instituted—Suit for possession whether 
barred by the Article—Muhammadan Laxo^Adoption— 
Inheritance- -Custom —Sheikh Ausari Pathana of Baeti 
Danishmanilan, District Jullundur—Qift of ancestral 
property 6 y father to ilaughter—Whether the daughter 
has only a life-estato —Atienotiou—‘IFAetAcf dauyAter 
has power to gift — Evidence — hxfercnco —Relevancy 
—Acf^uiescence. 

The omission to bring a suit, within the period pres¬ 
cribed by Article 118 of the second Schedule of the 
Limitation Act, 1877, to obtain a deolaratiou that 
nil nlleged adoption was invalid, or never, in fact, 
took place, is no bar to a suit for recovery of posses¬ 
sion of property from the person relying on his adop* 
tion. 

'Ihakur Tribhutvan Bahadur Singh, v. Rtiia Remeshar 
Daksh Singh, 33 I. A. 156; 10 C. W. N. 1065; 8 Bonu 
L. R. 722;16 M. L. J. 440; 3 A. L.J. 695;4 0.Ii,J. 
405; 1 M. L. T. 265; 9 O. C. 377; 28 A, 727, relied 
upon. 

Under the general Muhammadan Law an ado|^- 
tion is not allowed, an adoption, if made in fact by 
a Muhammadan, carries with it no right of in* 
heritauco. 

Tho Sheikh Ansari Pathans of Basti Danishmandan, 
District Jullundur, do not belong to a family to 
which the Punjab agricultural or other similar 
restrictive customs must bo presumed to apply* 

Thoit) is no custom applying to the said lamily of 
Sheikh ANsar* which limits the ancestral lands which 
came to a daughter by gift from her souless ft4hor 
to a inoro life-estate, and which provents daughter 
from alienating such lauds by gift in her life* 
time. 

Kvideueo as to tho limited rights by custom of a 
iri(/oK’ in her decoasod husband^a property does not 
give rise to tho iuforonoo that a dauyWJr also has 
limited rights in her soilless father's anoestial pro* 
porty gifted to her. Nor has evidence that a 
Muhammadan father is prevented by some local ons- 
tom from giving the bulk of his proper^ to one of 
his sons any bearing on his power to make a gift 
tho whole of his property to his daughter, 

Appeal from the judgment of tbe Ohief 
Court, Punjab, reported as 1 P. B. 1907. 
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JUDGMENT. 

SIH John Edqb.— This is an appe^ from 
the decree oE the Chief Court of the PuDjab, 
dated the 18th of April 1906, reversing the 

decree of the District ^ 

dated the 13th of January 1902, which had 

decreed the plaintiff a claim. ^ 

The plaintiffs brought this suit on the 

11th of May 1900, to obtain possession of car- 
tain immoveable property, lands and 
in BastiDanishmandan, in the Punjab, which 
they claimed as their ancestral property. 

In their plaint they alleged that the pro- 
party in question had been held for her life by 
Musammai Zainah, by virtue of a gitt made 
to her by her father Sarfraz Khan, an uncle 
of the plaintiffs, and that on her death on 
the 4th of May 1899, the right of inheritance 

in the property devolved upon 
reversionary heirs. They also alleged in their 
plaint that Musammat Zainab had not, 
in fact, transferred the property to the 
defendant, and that if she had transferred 
the property to him, such transfer was, by 
law, according to the custom of the tribe 
to which the parties belong, and the 
Biwii-i-am, null and void as agaicst the 

plaintiffs as reversionary heirs. 

The defendant by his pleadings alleged 
title as owner in himself by gift from 
. Musammat Zainab, alleged that Musammat 
Zainab was entitled to the full estate in the 
property in question, and not merely to an 
estate for her life, denied that the plaintiffs 
had any right to the estate, denied that 
the property was ancestral, denied that 
any law or tribal custom existed which 
made the gift to the defendant unlawful or 
void, and amongst other things alleged that 
he had been adopted as her son by Musam¬ 
mat Zainab. 

The parties to the suit are Sheikh Ansans 
of a Pathan tribe of Punjab Muhammadans. 
The defendant is in possession of the pro¬ 
perty in dispute under a gift from Musam¬ 
mat Zainab made to him in her life-time. 
The plaintiffs’ case, the only case on which 
they could havs succeeded, is that, accord¬ 
ing to a custom which they alleged to be 
existing and binding in their family, no 
woman could take by gift more than a mere 
interest for her life without any power of 
alienation in any ancestral property of the 
family, and consequently that the gift by 
Uusammat Zainab to the defendant was 
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void. Many issues, some of which, in the 
view which their Lordships take of this 
case, were immaterial or irrelevant, were 
raised by the parties, and much evidence 
was recorded. The District Judge of 
Jullundur gave the plaintiffs a decree for 
possession. Prom that decree the defendant 
appealed to the Chief Court of the Punjab. 

The Judges in the Chief Court mainly 

directed their attention to a question of 
acquiescence, which their Lordships consider 
did not arise on the facts, and to the’ 
alleged adoption of the defendant by Musim- 
»ia« Zainab, which was an immaterial issue, 

and having, apparently, although somewhat 

uncertainly, found that Musammat Zainab 
had adopted the defendant, they applied 
Article 118 of the second Schedule of the 
Indian Limitation Act, 1877, to the case, 
allowed the appeal, and dismissed the suit 

with costs. 

Although their Lordships consider that the 
question of an adoption was an immaterial 
issue, they think it advisable to say that 
the omission to bring, within the period 
prescribed by Article 118 of tbe second^ 
Schedule of the Indian Limitation Act, 
1877, a suit to obtain a declaration that 
an alleged adoption was invalid, or never, 
in fact, took place, is no bar to a suit like 
this for possession of property. Their 
Lordships need only refer to Thakur 
Tirhhuwan Bahadur Singh v. Raja Eameehar 
Bakhsh Singh (1). Under the general 
Muhammadan law an adoption cannot'^ be 
made; an adoption, if made in fact by a 
Muhammadan, could carry ■ with it no right 
of inheritance. 

It may be further observed that, even if an 
adoption by a Muhammadan was permissible 
by any valid custom in the Punjab, the 
Chief Court found that it had not been proved 
that the parties to the suit belonged to a 
family to which the Punjab agricultural or 
other similar restrictive customs must be 
presumed to apply. 

In order to understand the material evi¬ 
dence in this case, it is necessary to refer to 
the pedigree of the plaintiffs. Muhammad 
Ali Sher, the common ancestor of the plain¬ 
tiffs and Musammat Zainab, bad three sons, 
one of whom, Jehangir Khan, had by his wife, 

(1) 33 T. A. 156; 10 C. W. N. 1065; 8 Bom. L. E. 
722; 16 M. L. J. 440; 3 A. L. J. 695; 4 C. L. J. 406; 1 
M. L. T. 265; 9 0. C. 377; 28 A. 727. 
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Muiammat Fafcima, a daagrhfcer, Musammat 
Maryam, who married her coasin, Sarfraz 
Khan. Alaragrir, another eon of Muhammad 
AH Sher, had three eons, one of whom 
was Sarfraz Khan, who married hie conein 
Musammat Maryam; another son of Alamgir 
was Shahbaz Khan; and the other eon of 
Alamgir was Sirajoud-Din, otherwise called 
SherAz*ad-Din Khan, who was the father 
of the plaintiffs. Another son of Muhammad 
AH Sher was Sarwar Khan, who had two 
sons, one of whom was Muhammad Said; 
the other son of Sarwar Khan was Muhain* 
mad Bahadur Khan. Sarfraz Khan bad 
by his wife Musammat Maryam, a daughter 
Musammat Zainab, who married Gbulam 
Moby-ad-Din alias Baghe Khan. The defen> 
dant is a son ot Jamal-ad-Din, who was a 
son of a sister of Sarfraz Khan. Jamal-ud- 
Din Khan was a brother of Mohy*ud-Din 
alias Baghe Khan. 

On the 3rd Bamzan 1248 A. H., Jehangir 
Khan, by his deed of gift, gave to his 
daughter Musammat Maryam, wife of 
Sarfraz Khan, absolutely all his one-third 
share of the property of his ancestors which 


had fallen to his lot according to law, in 
lieu of the dower of her mother Musammat 
Fatima. Musammat Maryam obtained pos¬ 
session of the property which had been given 
to her by her father Jehangir Khan, and re¬ 
mained in possession for 15 years, when she 
gave that property to her husband Sarfraz 
Khan, who took possession on her death. 


Musammat Maryam died in 1846 or 184': 
After her death Sarfraz Khan’s right to th 
possession of the property which had come t 
him from Musammat Maryam was challenge 
by Muhammad Said Khan and Muhamma 
Bahadur Khan, sons of Sarwar Khan, an 
Sheraz ud-Din Khan, the father of th 
plaintiffs, who contested the alienation t 
Sarfraz Khan, alleging that by custor 
daughters had no right of successiot 
fearfraz Khan brought a suit for mainten 
aiice of possession in the Court of the Deput 
Collector against Muhammad Bahadur Khar 
Muhammad Said Khan, and Sheraz ud-Dir 

In that case Sheraz-ud-Din, Shahbaz Khat 

a^d Muhammad Bahadur Khan, prove 
that Musammat Maryam had bee 
in possession of the property and had, tbrougl 
the ageDcy of her hueband Sarfraz Khau an. 
hi. brother Sheraz-ud-Din, received the rent 
of the land together with zemindari due. 


and had paid the Government revenue. lu 
that case Muhammad Said Khau testified to 
the facts of the gift and delivery of posses¬ 
sion to Musammat Maryam, and Sheraz-ud- 
Din admitted that a deed of gift had been 
executed and that possession bad been deli¬ 
vered to Musammat Maryam. Several other 
witnesses, including the marginal witnesses 
to the deed of gift, proved that the property 
had remained in the possession of Musam¬ 
mat Maryam for her life-time, and had, after 
her death, passed to Sarfraz Khan, her hus¬ 
band, On the 16th of May 1849, the Deputy 
Collector ordered that a decree for Sarfraz 
Khan’s claim bs passed to the effect that 
Sarfraz Khan should retain possession of 
the land then in suit. From that order of 
the Deputy Oolleotor, Muhammad Bahadur 
Khan appealed to the Settlement 0£oer, who, 
on the 3rd of August 1849, dismissed the 
appeal, holding that the inquiry before the 
Deputy Collector had established Sarfraz 
Khan’s possession, occupation of, and title 
to the land, and that if Muhammad Bahadur 
Khan had any claim to the land he was at 
liberty te lodge a suit in a Civil Court. No 
suit was brought in a Civil Court to contest 
the right or title of Sarfraz Khan to the 
land which had come to him from Musammat 
Maryam, The facts above referred to afford, 
in their Lordships* opinion, strong evidence 
that there was no custom applying to this 
family which limited the estate in ancestral 
lands which cams to a daughter by gift to 
a mere life-estate, and which prevented a 
daughter alienating such lauds by gift in 
her life-time. 

On the 15th of December 1851, Sarfraz 
Khan, who was then in possession of the 
lands which had come to him by gift from 
his wife Alruummaf Maryam, and was also 
iu possession of his own third share of three 
shares in the ancestral property which had 
come to him by lot according to law, made 
a deed of gift by which ho gave to his 
daughter Musammat /ainab absolutely his 
entire property of every kind, and gave her 
possession. To that deed Shahbaz Khau, eon 
of Alamgir, was one of the witnesses. Sar¬ 
fraz Khan died ou the lObh of May 1852, 
and on that day the puterari.* of Baati Danish- 
mandau, ou inquiry of Musammat Zainah, 
was directed by her to enter the entire share 

Khan, which had come to her, in 
the official papers in the name of her husband 
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Ghulam Mohy-ud-Din, whose name was ac- 
oordingly entered on the 10th of May 1852 
In or about 1359, Muhammad Bahadur Khan 
and Muhammad Said Khan brought a suit 
in the Revenue Court of the Extra Assistant 

Commissioner of Jnllnndnr against Ghulam 
Mohy-ud-Din, in which they claimed posses¬ 
sion of the lands which had come through 
Musammat Maryam and Sarfraz Khan to 
Musammat Zainab. The plaintiff in that 
suit alleged that Sarfraz Khan had not exe¬ 
cuted the deed of gift in favour of Musam¬ 
mat Zainab, that the property in suit could 
not have passed through his wife Musammat 
Zainab to Ghulam Mohy-ud-Din, and that as 
Sarfraz Khan had died without a son the pro¬ 
perty had vested in them, Muhammad Baha¬ 
dur Khan and Muhammad Said. In that 
suit the paiwari of Basti Danishmandan was 
examined as a witness, and in reply to the 
question—“In Basti Danishmandan what cus¬ 
tom prevails in respect of an estate left by 

a sonless proprietor ? ” said— 

“The following custom prevailsThe es¬ 
tate of a proprietor dying childless goes to 
his daughters. Should he make a gift of his 
property during his life-time in favour of his 
daughters, they succeed to their father s 
estate. If he does not make a gift in favour 
of his daughters during his life-time, his 
brothers and brothers* sons succeed to his 
estate.** 

Ghulam Mohy-ud-Din gave evidence in that 
suit; he claimed no title in himself; he said 
that his wife Musammat Zainab was the 
proprietor, and that she had full authority 
to have her own name inserted in the official 
papers or to allow the entry in his name 
to stand. Many other witnesses were ex¬ 
amined in that suit, and on the 25th of June 
1859 the Extra Assistant Commissioner of 
Jullundur dismissed the suit. From that 
order dismissing the suit, Muhammad Siraj- 
ud-Din (Sheraz-ud-Din Khan) who had appa¬ 
rently come into the suit as a plaintiff, 
Muhammad Bahadur Khan, and Muhammad 
Said Khan, appealed to the Deputy Com¬ 
missioner, who on the 31st of December 1859 
rejected the appeal but holding that as 
Musammat Zainab alone was the proprietor, 
directed that her name should be entered in 
the column of owners. Prom the order re¬ 
jecting their appeal, Muhammad Siraj-ud- 
Din (Sheraz-ud-Din Khan), Muhammad Ba¬ 
hadur Khan, and Muhammad Said Khan, 


appealed to the Oommiseioner of Jallandar, 

who on the 25th of February 1860 diemissed 
their appeal. 

On the 6th of May 1887, Baghe Kha,n 

(Ghulam Mohy ud-DLn) executed a deed in 
which he stated that he had adopted Niaz- 
nd-Din when he was two years old and 
that he and his wife had brought him ap. 
Niaz-nd-[)in, who is mentioned in the deed, 

is Muhammad Niaz-nd-din Khan, the defen- 

dant in this suit. , nt 

On the 22od of May 18o8, Ghulam Mohy- 

ud-Din Khan and his wife Musammat Zainab 
executed a deed of settlement^ by which 
Ghulam Mohy-ud-Din gave certain property 
of his in Basti Danishmandan. which is not 
in dispute in this suit, to Muhammad Niaz- 
nd-Din Khan, and Musammat Zainab pve 
to Niaz-nd-Din Khan the property which is 
in dispute in this case. In that deed it is 
stated that Muhammad Niaz-ud-Din Khan 
had been placed in possession. An appli¬ 
cation was made to enter the 
defendant Muhammad Niaz-ud-Din Khan m 
the column of proprietors in respect of the 
property in dispute in this suit and 
mat Zainab having stated to the Tahsildar 
that Mohammad Niaz-ud-Din Khan was m 
possession, and no objector appearing, the 
Tahsildar sanctioned the mutation of naiMS, 
and the name of Muhammad Niaz-nd-Din 
Khan was accordingly entered in the column 

of proprietors. . . , i j 

In 1=95 and 1896 the principal lands 

which had been held in uopartitioned shares 
by Mubammad Niaz-ud-Din Khan, Muham¬ 
mad Umar Khan, and Muhammad Pirdad 
Khan, were by agreement between them 
partitioned, each having allotted to him lands 
which represented his share. Muhammad 
Niaz-ud-Din*B shares in the partition 
represented shares which had come to him 
by the gift of Musammat Zainab. Musam¬ 
mat Zainab was then alive ; she died on the 
4th of May 1899, 

Their Lordships consider that these 
partition proceedings between Muhammad 
Umar Khan, Muhammad Pirdad Khan, 
and Muhammad Niaz-ud-Din Kban, 
who were the original parties to 
this suit, afford very strong evidence in 
favour of Muhammad Niaz*ud-Din, who is 
the defendant in the suit, and respondent 
in this appeal. The evidence which was 
given on behalf of the plaintiffs to prove 
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that a castom existed and applied to this 
family, by which,a female could take only 
a life^interest in the ancestral property 
which had come to her by grift from her 
sonless father and had in such property 
no power to alienate it by a grift in her life¬ 
time, was of the most shadowy description 
and failed to prove the custom alleged by 
them. Evidence as to the limited* rights 
by custom of a widow in her deceased hus¬ 
band’s property was not evidence from 
which the custom alleged by the 
plaintiffs in this suit could be inferred. 
Nor was evidence that a Muhammadan 
father had been prevented by some local 
custom from giving the bulk of his pro¬ 
perty to one of his sons, evidence which 
had any bearing on the issue in this case. 
The evidence, to which reference has been 
made by their Lordships, relating to the 
devolution of Jehangir Khan's share to 
Musammat Zainab, is entirely inconsistent 
with the existence of the custom which has 
been alleged by the plaintiffs. 

Their Lordships find that not only have 
the plaintiffs failed to prove the custom 
alleged by them, but the alleged custom 
has been disproved. They also find that 
Musammat Zainab had a full proprietary 
estate in the property in dispute, and that 
she made a valid gift of that property to the 
defendant. 

Their Lordships will humbly advise His 
Majesty that the decree of the Chief Court 
of the Punjab dismissing the suit of the 
plaintiffs should be affirmed and this appeal 
be dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Reference No. 44 of 1911. 
December 23, 1911, 

Presewi;—Mr. Justice Chevis. 

DEVTA JAMLU— Plaintiff 

versus 

HART das and another—Defendants. 
JxvrxsdvctxonoSOiDxlorRcvcnuc Coxirt—Sxiitjorfixation 

oj rent due from occupant of «oft 

Jand-Pwnjat lenancy Act (XVI oJ 1887), s. 3 -Ten. 


A suit for the fixing of rent due from the oooupaat 
of a water-mill is cognizable by a Civil Court. 

The site of a water-mill cannot be said to be used 
for agricultural purposes or for purposes subservient 
to agriculture. The occupant of such a mill does not 
hold “land” as defined in the Punjab Tenancy 
Act. His rights are, therefore, not governed by the 
Act. 

Farman AH v. Imam Din^ 77 P. R. 1904, followed. 

Case referred by the Commissioner, 
Jullundur Division, with his Letter No. 3330 
dated the lOfch July 1911, for orders of the* 
Chief Court of the Punjab. 

ORDER.—This order will also cover the 
connected case. Reference No. 45 of 1911, 

The plaintiff lodged two suits claiming 
that he was the owner and defendants were 
the tenants of two mills, that the defendants 
were entered in the Revenue Records as pay¬ 
ing no rent, but that the tenants of neigh¬ 
bouring mills paid rent at a certain rate to 
the landlords and that rent should similarly 
be fixed as regards these mills. 

The oases were instituted in the Court of 
the Assistant Commissioner, Kulu, who has 
the powers of a Collector and also of a 
District Judge. He decided the oases on 
the Revenue side, and appeals were pre¬ 
ferred to the Commissioner, who has referred 
the cases to this Court under seotion 100, 
Tenancy Act, quoting Farman Alt v. Imam 
Din (1). (The number of the ruling has by 
a slip been given as 76 in the Commissioner's 
order of reference). The Commissioner is 
quite right in saying that Parman Alt v. 
Imam Dtn (1) is authority for holding th4t 
such suits are cognizable by the Civil 
Courts. As pointed out in that judgment, 
the site of a water-mill cannot be said to be 
used for agricultural purposes or for purposes 
subservient to agriculture, and the ooonpant 
of such a mill is not holding "land" as 
defined in the Act, and his rights are 
therefore, not governed by the Tenancy Aot. ■ 

I direct that the decrees passed in these 
two cases be registered as decrees of the 
District Judge of Kuln. The Commissioner 
should return the appeal for presentation to 
the Civil Appellate Oonit. 

(l) 77 P. R. 1904. 
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CALCUTTA HIGH COURT. 
Miscellakeous Civil Appeal Nos. 167 and 

279 OF 1903. 

December 14, 1911. 

FresenP. —Mr. Justice Ooxe and Mr, Justice 

N. Chatterjea. 

RAMDEO PROSAD SINGH— Judgment- 

debtor—Appellant 
versus 

GOPIKOERI AND OTHERS — Decree-hqlders 

—Respondents. 

Hindu. Xrtwi—Mitaksliara—Interest—Lirtfttitfy of 
grandson to pay interest on grandfather's debt ^Joint 
decree against father and grandfather ^Distinction 
between interest at birth and that acquired by survivor- 

A decree was passed against the grandfather and 
the father of the appellant, a Hindu governed by the 
Mitakshara, for recovery oi possession of land with 
mesne profits, coats and interest: ui 

Held, that, although a grandson may not be liable 
to pay interest on the grandfather’s debts, yet, as the 
decree was passed against both the grandfather and 
the father, the latter was liable for the whole of the 
interest and mesne profits decreed and that, therefore, 
the appellant is liable for the same. 

Held, also, that, after the death of the grandfather 
and father, there did not remain any distinction be¬ 
tween interest which was vested in the appellant at 
his birth and the interest that he acquired by sur- 
vivorship and that, therefore, the decree-holder should 

not be compelled to proceed first against what was 

the share of the grandfather and the father at the 
time* of the decree, and only in the event of that be¬ 
ing insufficient, to proceed against the interest that 
then belonged to the appellant. 

Kishun Pershad Chowdhury y. Tipan Pershad Singh, 
34. C. 735,11 0. W. N. 613; 6 C. L. J. 569, distinguished. 

Appeal from the older of the Sub-Judge of 
Monghyr, dated April 4tb, 1911. 

Babus Vmakali Muhherjee and Qanesh Butt 
' Singh, for the Appellant. 

Baba Kulwant Sakai, for the Respondents. 

JUDGMENT.—In this case the respondent 
obtained a decree against Ajodhya and 
Damodar, the grandfather and father res¬ 
pectively of the appellant, for recovery of 
possession of land, with mesne profits, costs 
and interest. The mesne profits were sub¬ 
sequently ascertained and decreed in 1902 
against Damodar and Ajodbya. At that 
time all three members of the family were 
in existence. The respondent took out exe¬ 
cution of the decree; and the case ultimately 
came up to this Court in appeal. The Court 
below had excluded certain evidence; and the 
case was remanded in order that an op¬ 
portunity might be given to the appellant to 


show that the debt with respect to which 
execution was songht was not one for which 
he was liable. On remand the Court below 
has come to the decision that the appellant 
is liable; and this finding has been returned 
to this Court, 

Two points have been taken on behalf of 
the appellant. The first is that, in any case, 
the decree-holder is not entitled to interest; 
and reference has been made to a passage at 
page 232 of Babu Golap Chandra Sarkar 
Shaatri’s book on Hindu Law, in which it is 
said that the grandson is not liable to pay 
interest on the grandfather’s debts. It is 
argued that the dispossession which created 
the liability to account for mesne profits was 
effected by Ajodhya, the grandfather; .that, 
therefore, it was he that was liable for the 
interest, and that that liability does not de¬ 
scend to the present appellant, who is his 
grandson. But it is clear that the decree 
for mesne profits was passed against both 
Damodar and Ajodbya, and there is nothing 
to show that the dispossession which formed 
the cause of action was not effected by 
Damodar just as much as by Ajodhya. In 
any case, it is clear that Damodar was liable 
for the whole of the interest and mesne pro¬ 
fits decreed; and, that being so, the passage 
we have quoted does not relieve the present 
appellant from a similar liability. 

The second point taken is based, to a great 
extent, on the decision in Kishun Pershad 
Chowdhury v, Tipan Pershad Singh fl). That 
was a suit by a mortgagee against a father 
and son, to enforce a mortgage; and the order 
was that the plaintiff should have the usual 
mortgage-decree against the share of the 
father and, if that was not sufficient, should 
be entitled to realise the balance by the sale 
of the share of the son in the ancestral 
property. It is argued that, following the 
principle of this decision, the decree-holder 
ought to proceed first against what was the 
share of Damodar and Ajodhya in the an¬ 
cestral property at the time of the decree^ 
and only in the event of that being insuffi¬ 
cient, should be allowed relief against the 
interest that then belonged to the present 
appellant. The case, however, which has 
been cited was a suit upon a mortgage; and 
it seems open to considerable doubt whether, 
if it had been a case of a simple money- 

(1) 34, C. 736; 11 C. W. 613; 5 0, L, J, 669, 
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decree, tbe Court would have made any 
distinction between the interest of tbe father 
and that of the son. But, whether that be 
BO or not, we are certainly not prepared to 
hold that after the death of Damodar and 
Ajodhya there remains any such distinction 
between the interest which was vested in the 
appellant at his birth and interest that he 
acquired by survivorship, from Damodar and 
Ajodhya, as would jubtify the application of 
the case cited. The case, therefore, does 
not appear to us to sustain the contention of 
the learned Pleader for the appellant; and 
there is certainly no direct authority in 
favour of that contention. 

No attachment of tbe property bad been 
effected during the life-time of Damodar and 
Ajodhya. 

It has been argued that the appellant is 
not entitled to take these pleas at the present 
time. But, as we have decided that they 
are not well founded, it is not necessary to 
give any opinion on that point. 

The appeal will be dismissed with costs. 

This decision will also govern Appeal 

No. 279 of 1908. 

The hearing fee for both the appeals is 
assessed at five gold vnohura. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 66 of 1911. 

December 22, 1911. 

FresenU —Sir Richards, K. 0., Chief 
Justice, and Mr. Jnstice Banerji. 

Mirza ABDULLAH BEG and othees— 
Plaintiffs—Appellants 

ret^sus 

ABDUL HASAN andcthere—Defendants 

—Respondents. 

Oivil Procedure Code {Act V of 1908^, O. J, r. 10 — 
Suit instituted by a person having no interest in the 
property—Right pcrsoji added as plaintiff subsequently 
by order of Court — Discretion. 

A. and K. wore brother and sister living in the snmo 
bouse. Defendants built a construction encronching 
upon a portion of tho houso in which A. and K. lived. 
A. brought a suit for injunction and demolition of 
tbe oonstiaction. Lator on, it turned out that K. was 
the owner of tho house and that A. had no interest in 
it. The Court made K. also a plaintiff in tho suit and 
proceeded to docido the casp: 


Heldy that the suit could proceed between the par- 
ties, and that having regard to the oiroumstanoes of 
the case and to the fact that A, was living in the 
same house with his sister K.^ the joining of K.^ as a 
plaintiff by the Court was not an unreasonable or 
illegal exercise of the powers conferred on the Court 
by Order I, rule 10 of the Civil Procedure Cpde. 

Appeal against tbe order of the Hon’ble 
Sir George Kuoz, Judge, Allahabad High 
Court, under section 10 of the Letters Patent^ 
in Second Appeal No. 852 of 1910, dated the 
9th May 1911. See 11 lud. Caa. 223. 

Mr. Oovind Pershad^ for the Appellacts. 

Mr. Qidam 'Mnjtahay for the Respondents. 

JUDGMENT.—The suit out of which this 
appeal arises was a suit instituted by one 
Mirza Abdulla Beg, claiming a mandatory 
injunction for the demolition of certain con* 
structioDS which he alleged the defendants 
bad wrongfully made. He claimed to be 
entitled to a certain house which he alleged 
bad been enoroaobed upon. The defendants 
denied his title and claimed that the house 
was not his house but their house. Mirsa 
Abdullah Beg was examined, and in tbe 
course of his examination he admitted that 
his sister, one Kulsum Bibi, had an interest 
in the house. The Court of first instance 
thereupon made an order, presumably under 
the provisions of Order I, role 10 of the Code 
of Civil Procedure, and added of his own 
motion Kulsum Bibi and other residents in 
the house as oo-plaintiffs in the suit. The 
learned Judge of this Court before whom the 
suit came in second appeal had some doubt 
as to whether or not Kulsnm Bibi really con¬ 
sented to join in tbe proceeding?, and he says 
in one part of his judgment that it doea not 
appear that Kulsum Bibi was in any way 
related to Miiza Abdulla Beg, tbe original 
plaintiff. He was clearly in error in this 
respect. There is not the smallest doubt 
that Kulsum Bibi was tbe sister of the plain¬ 
tiff Abdulla Beg, that both lived together 
in tbe house, and that she consented to be 
added as a plaintiff and adopted the proceed¬ 
ings which had been initiated by her 
brother. The learned Munsif having added 
Kulsum Bibi ns a plaintiff proceeded to go 
into the lueiita of the case. He found that 
the real owner of the property was Kulsum 
Bibi and not Abdullah Beg. We do not 
think that it was necessary for the learned 
Munsif to have gone into the question of the 
legal ownership of the house e^oeptin^ BO fet 
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as it was necessary to find whether the plain¬ 
tiffs between them were entitled to the pro¬ 
perty. The question of their rights inter 
sedid not arise. It was not convenient to 
try such rights in a case where the plaintiffs 
were joining in a common action against al- 
iGged wrong-doers. Having heard the case 
on the merits, he decided the suit partly in 
favour of the plaintiffs and partly in favour 
of the defendants. The defendants have not 
in any way been prejudiced by the adding of 
Kulsum Bibi as a co-plaintiff; rather the 
contrary. She having been made a party to 
the proceedings, was bound by the decision 
of the Court in so far as it was in favour of 
the defendants. However, both parties ap¬ 
pealed to the learned District Judge. Most 
of the grounds of appeal on behalf of the 
defendants were strictly on the merits of the 
case. In the last ground of appeal, however, 
it was contended that as the original plain¬ 
tiff Abdulla Beg had no title, according to 
the finding of the Court, the decree should 
not have been granted. The learned District 
Judge did not go into the merits of the case, 
nor did he set aside the order adding Kulsum 
Bibi as a co-plaintiff but summarily dismiss¬ 
ed the suit on the ground that Kulsum Bibi 
ought not to have been joined, and that, in¬ 
asmuch as the Court of first instance had 
found that Abdullah Beg had no title, he 
dismissed the suit not only against Abdullah 
Beg but also against Kulsum Bibi. Upon 
second appeal to this Court the decision of 
the learned District Judge was confirmed. 
We doubt very much whether our learned 
brother would have taken the view he did, 
had he been aware of the fact that Abdullah 
Beg and Kulsum Bibi were brother and sister 
living together in the very house in question. 
It is to be admitted here that the dismissal 
of the suit against Kulsum Bibi, who was 
added by the Court, cannot possibly be sus¬ 
tained. We think further that, under the 
oiroumstances of the present case, and hav¬ 
ing regard to the fact that Abdullah was living 
in the house with his sister, the joining of 
Kulsum Bibi as a plaintiff by the Court was 
not an unreasonable or illegal exercise or 
the powers conferred on the Court by Order 
I, rule 10. It enabled the Court to do ctm- 
plete justice between the parties and pre¬ 
judiced no one, all persona who were m 
physical possession of the house would have 
been bound by the result of the suit, wheihev 


that result was in their favour or in favour 
of the defendants. The order that the 
learned Munsif made was calculated to set¬ 
tle disputes once for all between all parties. 
We think that after the evidence has been 
taken, that it would be deplorable if the 
case was now dismissed on the technical 
point of the want of legal title in Abdullah 
and the parties driven to commence their 
litigation all over again. We think this 
appeal ought to be allowed. We accordingly 
set aside the decree of this Court and also of 
the lower Appellate Court. The case was 
decided on a preliminary point. According¬ 
ly, it will be remanded under the provisions 
of Order XLT, rule 23, with directions to the 
learned District Judge to re-admit the appeal, 
and to proceed to hear and determine the 
same on the merits. Costs here and hereto¬ 
fore will be costs in the cause. 

Oase remanded* 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2317 op 1909, 

September 4, 1911. 

FresenU —Mr, Justice Mookerjee and 
Mr. Justice Carnduff. 

Moharani JANKI KOBRl— Plaintiff- 

Appellant 

versus 

BASDEO OJHA and another—Defendants 

—Respondents. 

Res judicata— Suti/or rent— Previous Certificatecan^ 
celled on ground that bona fide claim of right is involve 
ed— 2^0 adjudication on merits—Public Demands Re- 

covery Act 8.7 subs, (1) cl. (c), s. 

10, 8. 12 sub-s. (1), s. 32, 8ub-8. (1) — Civil Procedure 

Code iAct XIV o/1882), s. 13. 

A certificate for arrears of rent was made on behalf 
of a landlord who was a Ward of Court. The 
tenant objected on the ground that he held the land 
rent-free. The certificate officer decided in favour of 
the landlord. Upon an appeal by the tenant, the Col¬ 
lector without entering into the merits, cancelled the 
certificate on the ground that there was a bona fide 
claim of right involved in the proceedings. The land¬ 
lord then brought a suit for rent in respect of which 
the certificate had previously been made: 

Eeldy that the suit is not barred by the doctrine of 
res judicata as the Collector did not cancel the cer¬ 
tificate on the merits. 

Appeal from the decree of the Suh-Judge 
of Mozaffarpur, dated June 34th, 1909, rq- 
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JINKI KOERI V, BASDEO OJHA. 
versing that of the Mansif of Sifcamorhi, 

dated April 23rd, 1903. 

Babas Earn Okaran Mttra, Senior Govern¬ 
ment Pleader, and Vwarka Nath Mitra, for 
the Appellant. 

Baba Luohmi Ntrain Singh^ for the Re¬ 
spondents. 

JUDGMENT.—The qaestiou of law which 
calls for oar decision in this appeal is, whe¬ 
ther the trial of a suit for rent is barred by 
reason of an order made by a Collector under 
the Public Demands Recovery Act by which 
he cancelled a certificate on the ground that 
there is a hona fide claim of right involved 
in the proceedings. The appellant claims to 
be the landlord of the defendants. She is 
a Ward of the Court and a certificate for 
arrears of rent was made upon an application 
presented on her behalf under section 7, 
sub-section (1) claase (c) of the Public De¬ 
mands Recovery Act of 1895. Under sec¬ 
tion 8, subject to the other provisions of the 
Act, the certificate so made acquire the force 
and effect of a decree of tlie Civil Court as 
regards the remedies for enforcing the same 
and for that purpose alone. Notices were 
thereafter served upon the judgment-debtors 
under section 10. They appeared and ob¬ 
jected under section 12, sub-section (1), that 
they were not liable to pay any portion of 
the amount for which the certificate had 
been made against them inasmuch as they 
held the land rent-free. The certificate 
officer thereupon heard the petition and de¬ 
cided in favour of the landlord. An appeal 
was preferred by the tenants to the Collector 
under sub-section (1) of section 32 of the 
Public Demands Recovery Act. The result 
was that the Collector cancelled the certifi¬ 
cate, inasmuch as he was of opinion that 
substantial questions of title were in contro¬ 
versy between the parties. The landlord 
thereupon commenced the present action for 
recovery of the rent in respect of which the 
certificate had previously been made at her 
instance. The tenants objected that the 
claim was barred by the doctrine of res 
judicata. This contention was overruled by 
the Court of first instance but upon appeal 
has found favour with the Subordinate Judge. 
The landlord has now appealed to this Court, 
and on her behalf it has been contended that 
(he doptrine o? re$ judicata^ as embodied in 


i 
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section 13 of the Code of Civil Procedure of 
1882, has no application to the oircamstanoes 
of the present case. In our opinion this 
contention is obviously well founded. We 
may state at the outset that it has not been 
argued by the learned Vakil for the appel¬ 
lant that if a certificate has been made and 
the matter has been decided on the merits 
by the certificate officer and in appeal by the 
Collector, the question can be re-agitated in a 
suit for rent. Such a view cannot possibly 
be maintained on first principles. A litigant 
who is allowed two alternative remedies 
cannot, if he elects in favour of one of them 
and pursues it unsuccessfully, take recourse 
to the other remedy. Here, however, the case 
is different. There was no adjudication on 
the merits by the Collector. In fact, the 
Collector proceeded in substance under the 
proviso to section 13 of the Public Demands 
Recovery Act. That proviso lays down that 
if in the opinion of the certificate officer the 
petition involves a 5ona fide claim of right he 
shall refer the petition to the District Col¬ 
lector for orders and the District Collector, 
if he is satisfied that a 6ona fide claim of. 
right is involved, shall make an order can¬ 
celling the certificate. In the case before us, 
the Collector has cancelled the certificate not 
upon a reference by the certificate officer but 
in the exercise of his appellate jurisdiction. 
This, in our opinion, does not make any 
substantial different in the position of the 
parlies. The essence of the matter is, that 
there has been no adjudication on the merits 
by the Collector and consequently there is 
nothing to prevent the plaintiff from seeking 
relief in the present suit. 

The result, therefore, is that this appeal 
is allowed, the decree of the Subordinate 
Judge set aside and the case remanded to 
him in order that the appeal may be heard 
on the merits. The costs of this appeal will 
abide the result. 


Appeal allowed^ 
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(s. c. 14i C. L. J. 552.) 

GALOUTTA HIGH COURT. 

■Regular Civil Appeal Ho. 542 op 1908. 

August 23, 1911. 

P/eseni:—Mr. Justice Brett, Mr. Justice 
Mookerjee and Mr. Justice ^ 

MAHAMMAD MEHDl HASSAN KHAN 

and ANOTHER—Plaintiffs—Appellants 

versus 

SHEOSHANKAR PBRSA.D SINGH and 

OTHERS—Dependants—Respondents 

Remnue Sale lam Act (XI 0 / 1859) ss 10 11, o3 
Bengal Land Registration Act (VII B. C. 0 } 18 / 6 ), s. / 

—Separate accounts, opening of, hy ’ 

rtsdicfton, efecf Procedure Code of 

1882) s 575—Cioit Procedure Code (4ct F 0 / 1908), 8. 

98 suh-i 1.2)—Point of law onhj to he referred. 

Per ilooierjee and Vincent, JJ. (Brett, J. dissenting.) 

—A proprietor, who is not a recorded sharer of a 
ioiut estate held in joint tenancy, withm the rneanmg 
of section 10 of Act XI of 1859, nor a recorded sharer 
whose share consists of a specific Po^tio" of the la^ 
of the estate within the meaning of section H . but is 
recorded as proprietor of an undivided inteies. held 
in common tenancy of a specific portion of the lands 
nf iho estate but not extending over the whole estate, 

;\thin the meaning of section 70 of the Bengal Land 
Begistration Act, 1876, is not entitled to claim the 
benefit of the exception made m section 53 of Act XI 
nf 1859 in favour of sharers with whom the Collector 
has, under section 10 or section 11 of the Act, opened 

J.—Where jurisdiction is usurped 
in contravention of statutory provisions, the act per- 
formed is a nullity. Therefore, if a Collector opens 
n fifiuarate account in clear contravention of theprovi- 
sionLf sections 10 and 11 of Act XI of 1859, that is, 
if he applies the provisions to cases to which the Legis¬ 
lature never intended that they should be applied, his 
act is without jurisdiction aud cannot confer upon the 
person who obtains a separate account opened under 
such circumstances, the statutory privilege created by 
section 53. 

Share-holders in some only of the villages constitut¬ 
ing an estate, cannot claim to have a separate account 
opened nnder either section 10 or section 11. 

Nunho Shahee v. Ram Pershad^ 21 W. R. 38, follow¬ 
ed. 

Under section 675 of the Civil Procedure Code, 

1882, it was the appeal that was referred to a third 
Judge, when the Judges hearing an appeal differed in 
opinion on a point of law; under the present Code of 
19Q8, only the point of law is to be referred. 


Appeal against the decree of the Sub¬ 
ordinate Judge of Ghapra, dated the 10th 
September 1908. 

Babus Umahali Mookerjee and Moulvis 
Mustafa Khan and Sowgat Ali, for the Appel¬ 
lants. 

Babu Shorosht Oharan Mitterf Dr. Sarat 
Ohunder Bysack and Baba Harendra Krishna 
Mukerji^ for tbe Respondents, 


JUDGMENT. 

Brett J.— The entire Mehal Raiputti bear¬ 
ing Towji No. 3143 in the Saran Oollectorate 
waa sold for arrears of revenue by the 
Collector, proceeding under the provisions of 
section 14, Act XI of 1859, and was pur- 
chased in the name of defendant No. 7, Baba 

Gopal Das. 

Fifteen separate accounts or Khatas, besides 
one for the residuary share, had bsen opened 
many years ago by the Collector, aud 
defendant No. 2 being the malik of Khata No. 

1 executed three deeds of mortgage in favour 
of Babu Sheo Shankar Prosad Singh, defen¬ 
dant No. 1 on the 9bh December 1886, 13bh 
December 1386 and Ist July 1893, respec¬ 
tively. Afterwards, the share in respect 
of which Khata No. 1 had been opened was 
sold for arrears of revenue due on that share, 
and purchased by Pardip Narain Singh, 
defendant No. 6 subject to encumbrances. 
Defendant No. 1 afterwards brought a suit 
on the three mortgage-bonds, No. 67 of 1897, 
against defendants Nos. 2 to 6 and obtained a 
decree by consent for Rs. 17,281-10. 

On tbe 25th i\Iarch 1899, the share, in 
respect of which Khata No 4 had been 
opened, and which belonged to Kalika 
Prosad Singh, was pat up for sale for 
arrears of revenue due on that share. No 
bids being offered, the Collector proceeded 
under section 14 of Act XI of 1859 aud pub 
up the entire estate, No. 3143, for sale and 
it was purchased by defendant No. 7 for 

Rs. 1,600. 

Defendant No. 1 then took out execution 
of his mortgage-decree obtained against 
the proprietors of the share in respect of 
which Khata No. 4 had been opened, praying 
for sale of thq,t share in execution of his 
decree. Thereupon, defendant No. 7 brought 
a Suit No. 51 of 1904 to have it declared 
that his purchase of estate No. 3143 was free 
of all encumbrances, and asked for a temporary 
injunction restraining the defendant No. 1 
from selling the share. The injunction was 
granted on condition of defendant No. 7 de¬ 
positing Rs. 1,454 8, being the amount of 
interest due on defendant No. I’s mortgage 
up to 1st August 1906. In that suit defen. 
daub No. 1 pleaded that it was incompetent 
as defendant No. 7 was merely a henamdar 
of the two plaintiffs. The plea was allowed 
and the suit was dismissed. Defendant No. 1 
then drew out the Rs. 1,458-8 from deposit. 
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On the 2nd March 1907 defendant No. 7 
executed a deed of conveyance of the entire 
estate No. 3143 in favour of the plaintiffs 
for Ks. 12,0G0, the deed to be treated either 
as a deed of sale or a deed of release. 

Defendant No. 1 again took out execution 
of his mortgage decree and the share in 
respect of which Khata No. 4 had been 


Towji No. 3143 before the Revenue sale dated 
the bth June 1890, as to oome within'the 
exception mentioned in section 53 of Act XI 
of 1859P 

Issue No. 11 is as follows:—Was there any 
separate account validly and legally opened 
under sections 10 and 11 of Act XI of 1859 
on behalf of the plaintiffs? If not, whether 


opened was advertised for sale on the 5th 

August 1907. 

Plaintiffs instituted the present suit on the 
30th July 1907 for a declaration that defen¬ 
dant No, 1 is not entitled to sell the share 
in respect of which Khata No. 4 had been 
opened on the ground that plaintiffs had pur¬ 
chased the entire estate free of all encum¬ 
brances. They also claimed, as assignees of 
defendant No. 9, to be entitled to recover from 
defendant No. 1 the sum of Rs. 1,451-8 
deposited by defendant No. 7 to cover 
interest on the mortgage-debt of defendant 

No. 1. 

The plaintiffs' case as set out in their plaint 
was that as the entire estate had been sold 
for arrears of Government Revenue and pur¬ 
chased by defendant No. 7 a stranger, and 
subsequently purchased from him by tlie 
plaintiffs, the plaintiffs acquired tlie estate 
free from all incumbrances. In the suit 
brought by defendant No. 7, No. 51 of 
1904, to which reference has already been 
made, it was held that defendant No. 7 
was merely a henamdar for the plaintiffs, but 
at the same time the opinion was express¬ 
ed in the judgment that, as the plaintiffs 
Were sharers in respect of whom a separate 
account had been opened by the Collector 
under the provisions of sections 10 and 11 of 
Act XI of 1859, they came within the excep¬ 
tion stated in section 53 of the same Act and 

they purchased the estate free of all incum¬ 
brances. 

This latter ground, though not expressly 

stated in the plaint, was the one on which 

the plaintiffs relied in support of their euit in 
the lower Court. 

Numerous issues were framed in (he lower 

Court, but those which are of importance for 

the purposes of this appeal are Nos. 6, 10. 11 
and 6. * 


Issue No. 5 is as follows: 
tiffs purchasers of this estate 
oumbrances? 


Are the plain- 
free from in. 


Dlai^f-ff follows; Were the 

plaintiffs such sharers in Mehal Raiputti, 


the defendant No. 1 is competent to question 
the validity and legality of the separation of 
the account effected before the Revenue sale. 

Issue No 6 is as follows:—Are plaintiffs as 
assignees of defendant No. 7 entitled to get a 
refund of Rs. 1,454-8 deposited by defendant 
No. 7 in Court and withdrawn by defendant 
No.lP 

The Subordinate Judge decided all these 
issues against the plaintiffs. 

The plaintiffs claimed to be sharers in the 
share in the estate in respect of which Khata 
No. 5 had been opened by the Collector. In 
fact, that separate account was opened on the 
16th April 1872 by an order of the Collector 
of Saran. The original petition for the open¬ 
ing of a separate account was made by Ram 
Anugrah Singh, Rama Kanta Singh . and 
Musammat Sarawan rCoer (apparently the 
widow of a deceased brother of the two first- 
mentioned persons.) The Mehal Raiputti 
estate No. 3143 consists of 17 moutahs and 
the petition stated that Rara Anngrah and 
Rama Kanta were propiietorn of certain 
shares in 15 of these and that Afti^ammat 
Saiawau Koer was the proprietor of the same 
sliare in the remaining two vxoutahs. An 
objection seems to have been raised in the 
othce of the Collector to the three persons 
joining in one petition, and accordingly an 
amended petition was filed, as ordered by the 
Collector, excluding iUufammaf Sarawan Koer, 
and on this amended petition the order was 
passed on the 16th April 1872 directing that 
the separate acconut be opened. 

Subsequently, a portion of the shares of the 
heirs of Ham Anugrah Singh and of Rama 
Kanta Singh was sold by anotion in satisfac¬ 
tion of decrees obtained against them by the 
plaintiffs, and were purchased by the plaintiffs 
and sale-certiffoates were obtained by them on 
the 13th J une 1896. The plaintiffs appear to 
have been registered afterwards in the Oolleo- 
torate. So far as the materials on the record 
go, the plaintiffs appear to have purohased 
only a portion of the shares which descended 
to the heiis of Ram Anugrah Singh^ 


voi. iiii] 


INDIAN OASES. 


3«r. 


.0 


MAHAMMAD MEHDl HAS3AN KHAN t). SHEOSHANKAR PER3AD SINGH 


and Rama Kanta, Thafc point is not 
clearly dealt with in the lower Court. All 
that the Subordinate Judge says in his 
judgment is that “the plaintiffs are 
sharers in 8 or 9 mouzahs out of the 15 or lo 
included in Khata No. 5.” No argument ap¬ 
pears, however, to have been raised on the 
point that the plaintiffs were not purchasers 
of the entire shares of Ram Anugrah and Rama 
Kanta, the sharers in whose favour the sepa¬ 
rate account No. 5 was originally opened. 

The learned Judge held that because Ram 
Anugrah and Rama Kanta Singh were per¬ 
sons who owned shares only in 15 or 16 
mouzahs out of the 17 or 18 comprised in the 
mehal, and as such were neither sharers in all 
ihQ mouzahs making up the mehal, nor the 
sole owners of the 15 or 16 mouzahs which go 
to make up with the shares of the other 
mouzahs the entire mehal Towji No. 3148, 
therefore, they were not sharers who, under 
sections 10 and 11 of Act XI of 1859. could 
apply to the Collector to have a separate 
account opened in their favour. In conse¬ 
quence, the Collector had no jurisdiction to 
open a separate account under sections 10 and 

11 of Act XI of 1859 with them. In support 
of this finding, he relied on the decision of this 
Court in the case of Nunhoo Shahee v. i£am 
Fershad (l),and arriving at these conclusions 
the Subordinate Judge held that the plain¬ 
tiffs not being sharers in whose favour sepa¬ 
rate account had been legally opened by the 
Collector they were not entitled to claim the 
benefit of the exception in section 53 of Act 
XI of 1859, and that, therefore, their pur¬ 
chase of the entire estate was not free from 
incumbrances. 

Further, he held that even if the separate 
account opened by the Collector in favour of 
Ram Anugrah Singh and Rama Kanta 
Singh could be held to be one opened under 
section 70 of Act VII B. C. of 1876, Land 
Registration Act, they could nob claim the 
benefit of section 53 of Act XI of 1859 as 
that gection only included sharers in respect 
of whom separate shares had been entered 
under sections 10 and 11 of Act XI of 1859, 

Accordingly, he held that the plaintiffs 
were not entitled to the declaration sought 
for in the suit, nor to recover from defendant 
No. 1 the sum of Rs. 1,454-8 deposited by 
defendant No. 7. 


The suit was dismissed with costs and 

plaintiffs have appealed. 

It appears that separate account or Kbata 

No. 1 was originally opened on the 6th 
January 1872 in the name of Kishendeo 
Singh, who is represented in the present case 
by defendants Nos. 2 to 5. This is the share 
against which defendant No. 1 has obtained 
the mortgage-decree. 

Separate account or Khata No. 4 was open¬ 
ed on the 21st March 1872 in the name of 
Kalika Prosad Singh. This is the share 
which defaulted. 

Separate account or Khata No. 5 was 
opened on the 16th April 1872 in the names 
of Ram Anugrah and Rama Kanta Singh 
on the 16th April 1872. This is the share 
in which the plaintiffs claim rights by pur¬ 
chase. 

Now, rightly or wrongly, these separate ac¬ 
counts had been opened for 35 years before 
the present suit was brought; revenue had 
been all along paid in respect of these shares 
into the separate accounts, and it would ap¬ 
pear that the shares in respect of which 
these separate accounts had been opened, had 
been pub up for sale, each separately, in 
respect of arrears due on its separate account. 
The proprietors of these shares in respect 
of which the separate accounts had been 
opened had dealt with them separately, and 
there have been transfers and alienations of 
the shares as shares in respect of which 
separate accounts have been opened. 

It is first argued in support of this ap¬ 
peal that the Subordinate Judge was in 
error in holding that the order ot the Collec¬ 
tor opening the separate account No. 5 in 
respect of the share on which the plaintiffs 
are part purchasers could be questioned after 
the lapse of 35 years. No authority other 
than the Collector had power under the law 
to open a separate account and the law gave 
him full power to open an account. If, in 
ordering that an account be opened, he com¬ 
mitted an error in law that could not make 
his order bad for want of jurisdiction. In 
the case of Khata No. 5 the record shows that 
the provisions of the law were fully complied 
with before the order was passed directing 
that the account be opened. The necessary 
notices were served and no objection was 
taken by any one who would at the time 
have been interested in opposing the applica¬ 
tion. Nor was any appeal preferred against 


(1) 21 Vf. R. 38. 
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his decision to the higher Revenue authori¬ 
ties as might have been done. His order, 
therefore, became final. 

Furthermore, if the order opening this 
separate account be do«v interfered with, the 
order relating to all the other accounts would 
be equally open to question with the result 
of disturbing rights long recognized and 
of creating uncertainty, confusion and hard¬ 
ship. 

Undoubtedly, the separate account has 
been opened and has been in existence for 3 j 
years. It is impossible now to treat it as 
though it had never had any existence, in¬ 
deed the defendant No. l*s own decree is 
based on the existence of the separate ac¬ 
count No, 1, against the share covered by 
which he is seeking to enforce his mortgage- 
decree. That share was in fact sold for its 
own arrear after the decree had been obtained 
by defendant No. 1. 

Also, it is argued that defendant No. 1 be¬ 
ing the transferee by mortgage of the rights 
of some co-sharers in the estate, it is not 
open to him cow to question the legality of 
an order of the Collector which his trans- 
ferors accepted and have acquiesced in for 
35 years. There was a remedy in the 
superior Revenue Courts when the Collector’s 
order was passed and that remedy never 
having been sought and on the contrary che 
order having been acquiesced in for 35 years 
it cannot now be questioned and declared in¬ 
valid by a Civil Court. 

It is also contended that even accepting, 
though not admitting, that the separate ac¬ 
count could not have been opened under the 
provisions of sections 10 and 11 of Act XI 
of 1859 [[still any defect would be covered by 
section 70 of Act VII B. 0. of 1876, and 
section 71 of that Act which makes the 
provisions relating to sale included in sec¬ 
tions 13 and 14 of Act Xt of 1859] 
applicable to accounts opened under section 
70 of Act VII B.O. of 1859 would also 
operate to bring the sharers in respect of 
whom the separate share had been opened 
within the exception provided by section 53 
of Act XI of 1859, 

It has also been suggested that defendant 

No. 1 IS bound by the finding of the Court in 

the Suit No. 51 of 1901 to which he was a 
party. 

As to this last contention we have only to 
observe that it has no weight. The suit was 


dismissed for other grounds and the opinion 
expressed by the Judge was not necessary for 
the decision of that suit and so cannot bind 
the defendant. 

The most important question is certainly 
whether, after the lapsa of 35 years, a Civil 
Court can call into question the order of a 
Revenue Court, which order was originally 
passed with all the formalities required by 
the law, which was not appealed against and 
so became final as regards the parties affect¬ 
ed by it, and which has been acquiesced in 
by the persons through whom the defendants, 
who now desire to dispute the order, claim 
title. In consequence of that order of the 
Collector and of other similar orders for the 
opening of separate accounts in respect of 
other shares in the same estate, rights have 
been lost, sold, or transferred, and to disturb 
the order after the lapse of so many years 
would be to render uncertain titles long 
existing and to create confusion and hard¬ 
ship. 

In my opinion, the Collector certainly had 
jurisdiction to open the separate account. If, 
at the time of opening the account, ho mis¬ 
understood the provisions of the law that 
would not necessarily make hia order void 
but voidable by the persons affected thereby. 

In the present instance none of the persons 
who were affected by the order have over 
raised any objection to it, and the qnestion 
is whether the defendant No. 1 as mortgagee 
of defendant No, 2 whose share, in respect of 
which Khata No. 1 was originally opened, 
has subsequently been sold, can be allowed to 
raise the objection in this suit. 

In my opinion, the order of the Golleotor, 
acquiesced in and acted on for 35 years, is 
not now open to question by a Civil Court, 
and, if it were, the defendant No. 1, who 
acquiesced in the order all along, cannot be 
allowed in this suit to dispute the legality of 
the order. 

The oontentiou that the order is illegal 
depends entirely on the deoision of this 
Court in the case of Nunhoo Shaheo v, •Rom 
Fershad (1). That decision was delivered 
on the 15 th December 1873. The judgment 
states that plaintiff comes into Court upon a 
statutable cause of action and that his suit 
must be dismissed unless he brings himself 
either within section 10 or section 11 of Act 
XI of 1859. Exactly what the cause of 
action was is not stated. Apparently) he sued - 
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to have it declared that he bad a right to have 
a separate account opened in respect of his 
share in the estate. As, however, he was only 
an eight-annas share-holder in 4 mouzahs out 
of the 6 which constituted the whole estate it 
was held that he was not “a recorded sharer 
of a joint estate in common tenancy withm 
section 10.” It was further held that he 
could not come under section 11 because he 
was not recorded sharer of a iomt estate 
whose share consists of a specific portion of 
the land of the estate because he had only an 
undivided moiety of 4 mouzahs out of 6. If 
he had been joined with his co-sharers in the 
4 mouzahs he might possibly have come before 
the Court with them as a party entitled to 

sue under section 11. ^ 

In the present case, the original petition tor 
opening a separate account was made by Ram 
Anugrah Singh, Rama Kanta Singh and 
MMsamr/ia^ Sarawan, who together, apparently 
as members of one family, held shares in all 
the mouzahs included in the estate. The 
name of Musammat Sarawan was withdrawn 
by order of the Collector on a report from an 
officer of this Court. In the judgment relied 
on it is not stated what would be the effect if, 
in a case like the present, the defendants had 
shares in 15 out of 17 mouzahs and joined in 

their application those co sharers who had 
shares in the other two mouzahs. Apparent¬ 
ly, the application would then have fulfilled 
the requirements of section 10 of Act XI of 
1859. There is nothing to support the view 
that shares in a joint estate held in common 
tenancy must have equal shares in all the 
mouzahs. Unequal shares in the different 
mouzahs might be consistent, too, with definite 
shares held in common in the whole 
estate. 

There is no provision of the law that I am 
aware of, which lays down that the shares of 
tenants in cornmon must be equal, either in 
every one of several mouzahs making up the 
estate, or in the entire estate. 

In these circumstances, it seems open to 
doubt whether, on the basis of the decision 
relied on, the original application for the 
opening of the separate account did not fulfil 

the requirements of the law. 

I am unable to agree, therefore, in the 
view taken by the lower Court that the suit 
of the plaintiffs must fail because they could 
pot be regarded as sharers with whom the 


Collector under sections 10 and 11 of Act XI 
of 1859 bad opened separate estates. 

The question ' arises whether they are 
entitled to claim to come within the excep¬ 
tion provided by section 53, by reason of the 
fact that they are only fractional share-holders 
of the share in respect of which the separate 
account was opened. There is nothing in 
the section to restrict the operation of the 
section to sharers holding the entire interest 
in the share; in these circumstances, I see 
do' reason to bold that they do not come 
within the exception. 

The result of these findings is that I hold 
that the plaintiffs are entitled to the relief 
claimed in this suit, that is to say, to have 
it declared that they purchased the estate 
No. 3143 free of all incumbrances. In these 
circumstances, I hold that they, as assignees 
of defendant No. 7, are also entitled to 
recover from defendant No. 1 the sum of 

Rs. 1,454-8 which had been deposited by 
defendant No. 7 in order to obtain the injunc¬ 
tion in this suit, with interest at 6 per cent, 
per annum on that account up to the date of 
realization. 

I would accordingly set aside the judgment 
and the decree of the lower Court and grant 
the plaintiffs a decree to the above effect. 
Plaintiffs are entitled to costs from defendant 
No. 1 in both the Courts. 

As, however, my learned brother holds 
a different opinion, the appeal must be 
referred to the Hon’ble the Chief Justice 
under the provisions of section 98 of the Code 
of Civil Procedure in order that it may be 
referred to a third Judge for hearing. 

Vincent, J.—The facts of the case which 
has given rise to this appeal are as follows:— 
Mehal Raiputti is an estate borne on the 
Revenue Roll of the District of Saran with a 
revenue of Rs. 7,233 and odd. In the 
year 1899 fifteen separate accounts had been 
opened by different sharers in that 
estate under the provisions of section 70 of 
Act VII (B.C.) of 1876. One of these 

shares, vi^., that covered by separate account 
No. 5 was opened by the plaintiffs. In 
January 1899, separate account No, 4 fell 
into arrears and was put up for sale on 25bh 
March. The highest bid for the share was 
not sufficient to cover the arrears and, there¬ 
fore, the Collector ordered that the sale of the 
share should be stayed and the whole mehal 
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put up to sale under section 14 of the Revenue 
Sales Act. 

On 6th Jane 1399, the whole estate was 
sold and bought for Rs. 16,200 in tliename of 
the defendant No. 7. 

The defendant No. 1 had a mortgage- 
decree for Rs. 17,281 against 13 villages 
included in the mehal^ and in 1399 he adver¬ 
tised the mortgaged property for sale in 
execution of that decree. 

The defendant No. 7 then sued for a 
declaration that his purchase at the revenue 
sale was free of incumbrances and that the 
property could not be sold in execution of 
the mortgage-decree and on a deposit of 
Rs. 1,454 as security against any loss the 
defendant No. 7 on the 14th March 1906 
secured from the High Court, a temporary 
injunction staying the sale. That suit was dis¬ 
missed as it was found thabthe defendant No. 7 
Gopal Dass was a farztdar ior the plaintiffs, 
whereupon the mortgagee, defendant in that 
suit, withdrew the Rs. 1, 454 in deposit. On 
2nd March 1907 the defendant No. 7 executed 
a conveyance of all his rights in the mehal 
and in the Rs. 1,454 to the plaintiffs; and 
the plaintiffs now sue for a declaration that 
the defendant No. 1 has no right to sell the 
estate in execution of his mortgage-decree 
and that the purchase at the revenue sale 
was free of all incumbrances. The plaintiffs 
further seek to recover from the defendant 
No. 1 Rg. 1,454-8 plus interest on that sum 
alleging that the defendant No. 1 wrongly 
withdrew that amount from deposit in 
satisfaction of his decrees. 

The real contending defendant is defendant 
No. 1. In the Court of first instance he 
raised a number of objections to the suit, 
which it is not necessary to set forth at 
length in this judgment, as only one 
point has been discussed in the argument 
before us. 

It suffices to say that on the 10th Septem¬ 
ber 1908, the plaintiffs* suit was dismissed 
by the Subordinate Judge on the ground that 
these plaintiffs, who were the real purchasers 
at the revenue sale, had bought the property 
subject to incumbrances. 

The learned Subordinate Judge found that 
the plaintiffs were co-sharers in the viehal 
and was, therefore, of opinion that their 

purchase was under section 53 of Act AI 
of ^ 1859 subject to incumbrances unless 
it is shown that they weie sharers with 


whom the Collector had opened separate 
accounts under sections 10 and 11 of the Aot, 

He farther found, that although there was 
a separate account opened in the name of the 
predeoessor-in-interest of plaintiffs in 1872 
by the Collector for their share in this 
nominally under section 10 of Aot XI of 1859, 
yet that account was opened without juris¬ 
diction and that it could not, therefore, be said 
that the plaintiffs were persons with whom 
separate accounts had been opened under 
that section. 

It this view of the faoU, the plaintiffs’ suit 
was dismissed and hence this appeal has ' 
been filed. • 

The only point argued ii the appeal is 
whether the purchase by the. plaintiffs 
through defendant No. ,7 was a purchase free 
of incumbrances under section 53 of Aot XI 
of 1859. 

Now, the decision of the learned Sub¬ 
ordinate Judge is based on the wording of 
section 10 of Aot XI of 1859. That section 

I 

enacts that a recorded sharer of a joint 
estate, held in common tenancy, if he desires 
to pay in his share of the revenue of 
the estate separately may submit an ap¬ 
plication to the Collector to that effeot; 
and the Collector may after notifying the 
facts in a particular manner after a period 
of six weeks if no objections are made, 
open a separate aooount as desired. If 
any objection of any kind is raised 
by any other oo sharer, the Golleotor must 
at once refuse to take further aotiou and 
refer the matter to the Civil Court under 
section 12. 

Under section 53 of the same Aot, if a 
oo-sharer in an estate purohases the estate at 
a revenue sale, he acquires it subjeot to 
incumbrances except in the oase of sharers 
with whom the Oolleotor has opened separate 
accounts under sections 10 and 11 of the 
Aot. 

The Subordinate Judge finds that the 
predecessors-in-interest of the plaintiffs 
were not in fact sharers in a joint estate 
held in common tenancy, because they own¬ 
ed shares in 14 or 15 wioueaAs only out of the 
various villages, IS in number, corn- 
prising the estate and were not interested 
in every village in the estate. The Sub* 
ordinate Judge ia of opinion in these oir- 
cumstanoea that the Collector had no 
juriadiotion to open a separate aooouat with v; 
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that, therefore, their purchase was not 
nf hut suhieot to, incumbrances. 

° On appeal it is argued that -pressmn 

“^cfofA held in common tenancy has been 

„d.S by tb. s=b„.... 

Jadge- that in any case the Collector baa 

jurisdiction to open a separate 
section 10 and has done so, and that the 
order cannot he said to have been made 
without jurisdiction and further that as all 
the sharers in the estate including the per- 
sons from whom the defendant derives title 
made no objection at the time and as the 
separate account was opened and aocepted 
for 27 years before the sale, the ^aUdity of 
the order cannot now be questioned. It is 
further urged that in any case the separate 
f ortnld have been opened under sec- 
UoTtO of Act VII (B.O.)of 1876. and that it 

should he held to have been 
that section if necessary, aud that the 
effect then would be same as if 
been opened under section 10 of Aot XI of 

1^59 

'None of these arguments appear to me 
in ha of very great weight. Section 5d ot 
Act XI of 1859 lays down that if a sharer 
in an estate purchases the estate at a revenue 
sale, he does so subject to all incumbrances 
existing at the time of the sale unless the 
purchasing co-sharer or sharers are persons 
with whom the Collector has opened separate 
accounts under sections 10 and 11 of the Act. 
Section 10 ot the Aot empowers a Collector 
fo op- in joint estates 

held in common tenancy, on the application 
of a recorded co-sharer. It there is no joint 
estate held in common tenancy then in my 
view of the law, section 10 has no application 
and the Collector has no jurisdiction to open 
a separate account under that section and if 
he does open a separate account without 
iurisdiction then it cannot be said that the 
seoarate account is one opened under section 

10 of the Aot. Before that section can 
only at all it is necessary that the estate 
should be one held in common tenancy, and 
;f the estate is not so held the section has 
no application. Now mehal Raiputti is nob 


an estate of that description. The expres- 
sion ‘estate held in common tenancy is 
defined in section 30 of Regulation " 

1814 as meaning an estate where all 
sharers have a common right and interest 
in the whole of the estate. Where, there- 
fore varions co sharers have certain interests, 
not in the whole estate but only in particular 
villages in that estate, it cannot be said 
that the estate i.s held in common tenancy; 
this view has also been accepted in this 
Court in the case of Nunhoo Shahee v. 
Ram Pershad (1). Mr. Justice Phear 
in that case says that the plaintiff 
confessedly cannot bring himself under 
section 10 of Act XI, because only an 
eight.annas share-holder in four mouzahs out 
of the six which constitute the whole estate 
and he is, therefore, not“a recorded sharer of 
a ioint estate held in common tenancy within 
the meaning of section 10. The same view 
has been accepted by the revenue authorities 
in the Board’s Miscellaneone Proceeding iNo. 
306 dated 2l8t September 1876, quoted at 
page 19 of the Revenue Sale Manual where the 
Hon’ble Members of the Board ot Revenue 
take the definition of an estate ot this character 
as given in Regulation XIX as applicable to 
section 10 of Act XI of 1859, and state that 
a separate account cannot ha opened under 
section 10 unless there is an estate neld m 
common tenancy as set forth in section 30 

of Regulation XIX ot 1814. 

Finally, in 1876 the Legislature recognised 

the difficulties that existed in regard to 
separate accounts in estates like the present 
one, and section 70 of that Act was enacted 
apparently to specifically provide for the 
opening of separate accounts in the case of 
proprietors who were recorded as owning au 
undivided interest held in common tenancy 
in any specific portion of the lands of an 
estate but not extending over the whole estate. 
I£ there previously had been any right to open 
separate accounts in such cases, there would 
have been no need for this o’.iange in the law. 

In theso circumstances, I hold that the 
separate account in this estate was 
Iv opened under section 10 of Act XI of 
1859 in 1872, and that the Collector had no 

jurisdiction under that Aot to open any such 
separate accounts in this estate, and it cannot 
be said, in my opinion, that any separate 
account opened by him was a separate account 
opened under the provisions of seotioq 10 of 
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Act XI of 1859, and the owner of any 
separate acoouut opened without jurisdiction 
is not, in my opinion, entitled to claim the 
benefit of section 53 of Act XI of 1859 which 
merely relates to the case of co-sharers with 
whom separate accounts have been opened 
under sections 10 and 11. 

It is true that a separate account No. 5 was 
opened 27 years before the sale and the validity 
of the order of the Collector was not question¬ 
ed, but this does not in my view of tlie law 
affect the case or give validity to an order 
which was made without jurisdiction. Nor 
can the defendants in the suit be prejudiced 
by any such act of the Collector. 

It is then urged that as the account remain¬ 
ed open after Act VII of 1876 was passed, it 
should be held to be a separate account uncer 
that section. I do not think, however, that 
this contention has any force. The separate 
account No. 5 was not opened under section 
70 of Act VII (B.C) of 1876, and does not 
purport to have been opened under that sec- 
tion, and, further, no notices were issued 
under that section to the sharers interested in 
the estate after the Act of 1876 was passed. 
Moreover, the privileges given under section 
53 of Act XI of 1859 to the owner of a separate 
account opened under sections 10 and 11 of 
that Act are not apparently extended to those 
who have opened separate accounts under 
section 70 of Act VII of 1876 (B. C.). Sec- 
tion 71 of the Act extends the provisions of 
section 13 and 14 of Act XI to separate 
accounts opened under Act Vll of 1876. but 
it is at least open to doubt how far this * sec¬ 
tion makes section 53 of Act XI apply to 
those who have opened separate accounts 
under the Land Registration Act. 

ofthefaota and the law, the 
plaintiff in this suit who is a co-sharer in the 
estate of Raiputti and bonght the estate at a 
revenue sale not being a co-sharer who has 
opened a serrate account under section 10 or 

P“''®b«8ed the estate 
subject to any incumbrance that there was on 

I he. therefore, bought the share mort- 

gaged to the defendant subject to tho lien 

created by that mortgage and is not entitled 

to any relief ,n this case. In my opinion 

lilh'S,”;. • '>• 

It IS true that the defendant No 7 had no 
right to wKhdraw the deposit of rI 14 ^ 

before the sale of the mortgaged properti' tat 


complete and ifc was found that the sale-pro- 
ceeds were not sufficient to liquidate his claim 
but this amount would be in any case payable 
out of the mortgaged property and the amount 
will, no doubt, be deducted from the mortgage 
dues when the decree is executed. 

It seems, therefore, that it is unnecessarv 
and would be improper for the Court to order 
a refund of the amount in the present suit 

MooKERjeK.J.— This is a reference underseo- 
tion 98, sub-section (2), of the Civil Procedure 
Code of 1£08. The reference is not strictly 
in form, because the learned Judges have 
omitted to state specifically the point of law 
upon which they differed. The difference 
between section 575 of the Code of 1882 and 
section 98 of the Code of 1908 appears to have 
been overlooked. Under the former Code, ii 
was the appeal that was referred to a third 
Judge, when the Judges hearing the appeal 
differed in opinion on a point of law, 
and on such reference, the whole appeal 
was open for argument, and not mere¬ 
ly the point of law on which the Judges had 
differed in opinion. Under the Code of 
1908, the proper procedure is to state the 
point of law upon which the Judges differ; 
the appeal is then to be heard upon that point 
only, and what is to be decided 
is not the appeal but the point of law 
only. In the case before me, this pro¬ 
cedure has not been followed; but the parties 
are agreed that there is only one point of 
law involved in the appeal, upon which the 
learned Judges who heard the appeal in the 
first instance, have differed, as is manifest 
from their recorded opinions. That point 
may be formulated as follows; 

Is a proprietor, who is not a recorded 
sharer of a joint estate held in joint tenancy, 
within the meaning of section 10 Act XI of 
1859, nor a recorded sharer whose share con¬ 
sists of a specific portion of the land of the 
estate wit hin the meaning of section 11, but is 
recorded as proprietor of an undivided interest 
held in common terancy of a specific portion 
of the lands of the estate bat not ex¬ 
tending over the whole estate, within the 
meaning of section 70 of the Bengal Land 
Registiation Act, 1S76, entitled to claim 
le benefit of the exception made in section 

of Act XI of 1859 in favour of sharers 
wi .i whom tho Collector has, under section 

or section 11 of the Act, opened separate 
accounts? 
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My learned brofclier Brett is of opinion that 
this question ought to be answered in the 
affirmative. My learned brother Vincent, 
on the other hand, is of opinion, that the 
question ought to be answered in the 
negative. To determine which of these 
two conflicting views should prevail, the 
provisions of the Revenue Sale Law (Act 
XI of 18591 and of the Land Registration 
Act (VII of 1876, B. C.) must be ex- 
amined. 

It is necessary to premise at the outset 
that one of the proprietors of a joint estate 
may be in enjoyment of his interest therein, 
in one of three ways, namely, first, he may be 
a recorded sharer of the whole joint estate 
held in common tenancy; secondly, he may be 
a recorded sharer of the joint estate and his 
share may consist of a specific portion 
of the land of the estate; or, thirdly, 
he may be recorded as proprietor of an 
undivided interest held in common tenancy in 
a specific portion of the land of the estate 
but not extending over the whole estate. If 
his interest is of the first description he may 
apply to have his share separated and a 
separate account opened under section 10 of 
Act XI of 1859. If his interest is of the 
second description, he may have his share 
separated and a separate account opened 

under section 11 of Act XI of 1859. If 

his interest is of the third description, 
he may have his share separated and a 
separate account opened under section 
70 of the Land Registration Act. In this 
connection, it is important to bear in mind 
that, under section 71 of the Land Registrar 
tion Act, section 12 of Act XI of 1859 is 
made applicable to an application under sec¬ 
tion 70, and further provided that the effect 
and consequences of opening a separate 
account under section 70 shall be such and 
the same as are described in sections 13 
and 14 of Act XC of 1859, It is manifest, there¬ 
fore, that the consequences of the opening of 
a separate account in cases covered* by section 
70, (that is, where the applicant is pro¬ 
prietor of an undivided interest held in 
common tenancy in a specific poj’tion of the 
land of the estate, but not extending over the 
whole estate), are- assimilated to the con¬ 
sequences of opening a separate account 
under section 10 or section 11 of Act XI of 
1859, only in so far as sections 13 and 14 are 
* concerned, that is, only in respect of the sale 


of the separated share and of the entire estate 
under certain specified conditions. Now, when 

we turn to section 53 of Act XI of 1859, we 
find that it defines the rights of a purchaser at 
a revenue sale, who is a recorded or unrecord¬ 
ed proprietor or co-partner. Such person, 
whether he purchases the property at a 
revenue sale or acquires it by re-purchase 
from the purchaser, acquires the estate, to put 
the matter briefly, subject to all its incum¬ 
brances existing at the time of the sale. An ex¬ 
ception, however, is made in favour of sharers 
with whom the Collector has opened separate 
accounts under sections 10 and 11 of the 
statute; they stand in a position of advantage, 
which is denied to the purchaser co-partner 
who has not opened a separate account under 
either of these sections. I am not concern¬ 
ed with the policy of the Legislature in this 
respect; but it is remarkable that the 
privilege is not extended to persons who 
have opened separate accounts under sec¬ 
tion 70 of Land Registration Act, Section 71 
as I have just observed, makes sections 13 
and 14, but not section 53 of Act XI of 
1359, applicable to the proprietor who has 
obtained a separate account opened under sec¬ 
tion 70. The inference is irresistible that the 
oo-partner whose interest is cf the descrip¬ 
tion mentioned in section 70, and whose 
separate account has been opened under 
that section, can purchase the estate at a 
revenue sale, only as subject to incumbrances. 
The question, then arises, does it make any real 
difference if a separate account, which could, 
not be opened under section 10 or section 11 
of Act XI of 1859, because the interest of 
the proprietor was not of either of the two 
descriptions mentioned in these sections, 
has been opened by the Collector without 
any jurisdiction? In ray opinion, it makes 
no difference whatsoever. The position of 
the proprietor who has obtained a separate 
account so opened in contravention of section 
10 or section 11, is not identical for purposes 
of section 53 with the position of the 
proprietor whose separate account has been 
properly opened. The expression “sharers 
wich whom the Collector has opened separate 
accounts under sections 10 and 11 plainly 
means “sharers with whom the Collector has 
opened separate accounts acting in conformity 
with sections 10 and 11.” To accept any 
other interpretation, would he to acquiesce in 
a fraud on the statute. The Collector, when 
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he opens a separate account under section 10 
or 11 performs a statutory duty; his act must 
he in strict conformity with the legislative 
provisions on the subject. If the Collector 

opens a separate account in clear contravention 

of the provisions of section 10 and section 
ll- in fact, if the Collector applies the 
provisions to oases to which the Legislature 
never intended that they should be applied, 
his act is without jurisdiction, and cannot 
confer upon the person who obtains a 
separate account opened under such circum¬ 
stances the statutory privilege created by 
section 53. It any authority is needed in 
support of the proposition that where 
jurisdiction is usurped in contravention of 
statutory provisions, the act performed is a 
nullity, reference may be made to the 
decisions of the Judicial Committee in 
Ledgard v. Bull (2), Mimkshi v. Suhramania 

(3), Ftf‘cker V. Secretary of State (4i), and of 
this (iJourt in Achha Minn v. Durga Churn (5). 
Qolnh Sao Ohowdhury Madho Lai (d), 

Qurdeov.Ohandriknh Singh (7), and Anandn 

Kishore v. Daije (8). In my opinion, the view 
adopted by Mr. Justice Vincent is correct, 
and I entirely agree in his conclusion that 
the question of law formulated above must 
be answered in the negative. 1 his view 
is in accordance with that taken in the 
case of Nunhoo Shahee v. Bam Pershad (1), 
which, so far as 1 have been able to discover, 
has never been doubted in this Court, I 
observe that, with reference to this decision, 
my learned brother Brett remarks that 
the judgment does not state what the cause 
of action was. I have accordingly examined 
the records of that case. It appears that 
an estate Chilowley consisted of six villages. 
The plaintiffs were interested in an oiie-half 
share of four only of the six villages. They 
applied to the Collector to open a separate 
account for the half share of the four 
villages. Upon objection of the defendants, 
co-proprietors, the application was refused 
by the Collector on the 17th April 1871. 
On the l5th May following, the pTaintiffa 
sued for declaration cf title and for separation 


(2) 13 I. A. 134; 9 A. 191. 

(3) 14 I. A. 160; 11 M. 20. 

(4) 26 1. A. 16; 22 M. 270; 3 C. W. N. 101, 

(5) 25 0, 146; 2 C. W, N. 137. 

(6) 2 C, b. J. 384; 9 C. W. N. 950. 

(7) 5 C. L, J. 611; 36 C. 103; 1 Ind. Cas. 013. 

(8) 10 0. L.J. 189; 36 C. 726; 1 Cus. 549. 


of the Government Revenue of their share 
of the four villages. The first Court held 
that the suit was maintainable under section 
12 of Act XI of 1859, and made a decree 
in favour of the plaintiffs, though the 

revenue assigned was calculated on a basis 
other than that suggested by the plaintiffs, 
Up^n appeal by the plaintiffs, the decree 
of the Subordinate Judge was affirmed by 
the District Judge. Upon ssoond appeal 
to this Court by the plaintiffs (which related 
to the amount of revenue assignable in 
respect of the half share of the four villages), 
it appears to have been argued by the 

defendanls-respondenta (by way of cross- 
objection, tbongh a memorandum of cross- 
objection is not to be traced on the part of the 
record still in existence) that the suit was 
not maintainable under section 12 of ActXI 
of 1859. as the plaintiffs were nob entitled 
to have a separate aooounb opened under 
either section 10 or section 11. Phear 

and Morris, JJ., gave effect to this ooabentiou 
and dismissed the suit. The learned Judges, 
hold that as the plaintiffs were share-holders 
in some only of the villages constituting 

the estate, they could not claim to have 
a separate aooount opened under either 
section 10 or section 11, It is superfluous 
to add that upon a plain reading of the sec¬ 
tions, no other oonolusion was possible. 

Let me now consider the effect of this 
view of the law upon the present question. 
The records of the Collector which have 
been called for upon the joint application of 
both the parties, show oonolnsively that, not 
merely the fifth separate account, the pro¬ 
prietor of which purchased this estate at 
the revenue sale held on the 6th June 1899, 
but all the fifteen separate accounts, had been 
opened during the years 1871-1874 in oon- 
travontion of the provisions of seotiona 10 
and 11 of Act XI of 1859 ; the applicants* 
were neither sharers in the whole estate nor. 
proprietors of specific lauds, but they were 
share-holders in some only of the many 
villagca compiised in the entire estate, as is 
dourly shown by the details of the shares and 
villages in respect of which the separate 
aeeonnts weio opened This state of things 
has continued for many years, and has not 
been questioned by the variona proprietors. 
The reason is obvious. When the Iiand 
Registration Act of 1876 came into foroe, it 
bocumo dear that, what ha/l KAAn dona befoM 
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irregularly, because not falling mthin the 
scope of sections 10 and 11 of Act XI of 1859 
might be validly done ander seofcion 70 of the 
Land Registration Act. It would have been 
idle, therefore, for the parties to challenge the 
validity of the separate accounts at any time 
after 1875. If objection had been taken by 
any of the proprietors, the then existing 
arrangement might have been validated by 
the presentation of applications under 
section 70 of the Land Registration Act. 

It is not right to say that the parties 
now attempt to invalidate what had been 
done at their instance during the years 
1372-74, and no such question arises as was 
considered by this Court in Baz Moh in S^ha v. 
Sasanka Mohan Boy (9), namely, the right of a 
proprietor to question the validity of a settle¬ 
ment of an estate irregularly made. If we 
look at the substance of the matter, the posi¬ 
tion of the parties is identical with what would 
have been their position if the separate ac¬ 
counts had been, as they could have been, open¬ 
ed under section 70 of the Land Registration 
Act. There is no controversy that, if they 
be deemed to have been opened under section 
70 of the Land Registration Act, the pur¬ 
chaser at the revenue sale is not entitled to 

claim the benefit of the exception in sect .on 
53 of Act XI of 1859. The conclusion follows 
that the view adopted by Mr. Justice Vincent, 
in concurrence with the Court of first instance, 
that the purchaser has acquired the property 
subject to encumbrauces, is correct and must 
be upheld. 

It is satisfactory to find that this view of 
the law is manifestly in accord with the 
justice of the case. We have some indication 
of the value of the property, when we re¬ 
member that the mortgagees advanced more 
than Rs. 13,000 on security of the share of 
the villages comprised iu the first separate 
account which may be assumed to be worth at 
least that sum. The value of that share, as 
shown by the proportion of the total Q-ov- 
ernmenb Revenue assigned to it, is about one- 
sixth of the value of the entire estate. The 
whole estate, therefore, is worth, at a very 
moderate estimate, at least Rs. 78,000. The 
purchaser has acquired it for Rs. 16,200; 
the charge claimed by the mortgagee 
amounts approximately to Rs. 20,000; even 
if the purchaser has to pay this charge, as, 

C9) 12 0* b, j. 407; 8 Ind. Qaa. 786, 


in concurrence with Mr. Justice Vincent, I 
hold that he is bound to do, he has made an 
excellent bargain; in fact, the very small 
price paid by the purchaser indicates plainly 
that he, at any rate, must have thought that 
he was acquiring the property subject to 
incumbrances. 

The result, therefore, is that in concurrence 
with Mr, Justice Vincent, I hold that the 
decree of the Subordinate Judge must be 
aflBrmed, and this appeal dismissed with costs. 
The hearing fee of the two hearings is 
assessed at Rs. 1,000. 

Appeal dismissed. 


AJMER MERWARA JUDICIAL COM- 
MISSIONER’S COURT. 

Miscellaneous Civil Application No. 42 

CF 1911. 

August 21, 1911. 

FresenU —Mr. Colvin, J. C. 

GHISU— Defendant—Applicant 

tersus 

RAM BALLABH— Plaintiff— 
Opposite Party. 

Succession Ceriificaie Act {VII of }SS9),s. 4,—Separate 
Hindu family — Certificate necessary—Revision—Irregu^ 
larity. 

It is a seiious irregularity not to require the plain- 
tiff to produce the certificate required by section 4 of 
the Succession Certificate Act in the case of a separate 
Hindu family. 

Petition for revision against the order of 
the Jndge, Court of Small Causes, Ajmer. 

ORDER.—The lower Court seems to 
have committed a serious irregulaMty in 
not requiring the plaintiff to produce the 
certificate required by section 4 of the 
Succession Certificate Act. Plaintiff’s own 
witnesses state that he lived separate from 
his brother Gordhan; and it was, therefore, not 
correct to grant a decree without production 
of a succession certificate. The application 
must be accepted; and the case is remanded 
to the lower Court for a fresh decision, after 
plaintiff has been given due opportunity of 

producing the required certificate. 

Application accepted. 
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ABDUL KARIM t>. ABDUL RAHMAN. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1040 of 1909. 

July 18, 1911. 

Present'. —Mr. Justice Mookerjee and 
Mr. Justice Oarnduff. 

ABDUL KARIM PATWARI— Plaintiff- 

Appellant 

versus 

ABDUL RAHMAN and another— 

Defendants —Respondents. 

Landlord and Jenant—Agricultural raiyat letting 
out homestead portionR—Incidctifs of suh-tenancy to be 
governed hy Bengal Tenancy Art, not by Transfer of 
Property Act —Contract ior grant of new lease on ej)- 
piry of nine years-Effect of Contract—Ejectment of 
under-rAiyut after term. 

Where the land included in the holdinj? of an agii- 
cultural raiyat, consists partly of agricultural and 
partly of homestead lands and the portion which is 
used as homestead is let out for use as homestead, 
the under- tenant is an under-rriiynt within the Bengal 
Tenancy Act, and the provisions of the Transfer of 

Property Act have no application. 

Bahiiram Roy v. Mohendra Nath Samanta, 8 C. W . 

N. 454, relied upon. 

A contract of tenancy between a raiyat and an 
under-raij/at that upon the expiration of the first 
nine years of the tenancy, a new settlement of rent 
would be made, and till such settlement was made, 
rent would continue to be paid at the rate mentioned 
in the contract, is valid in law, so far as the contract* 
ing parties are concerned. 

Tamijuddi V. Ajgar, 36 <1. 256; 13 0. W. N. 183; 1 
Tnd. Cas. 942, Bipin Bihari Hati v. Amrita Lai, 9 G. 
L. J. 76; 3 Ind Cas. 085 and Manik Borai v. Bani 
Charan Mandal, 10 Ind. Cas. 469; 13 C. L. J. 649, re¬ 
lied upon. 

Basaratulla V. Kasirunnessa, 11 C. W. N. 190, not 
followed. 

The effect of the clause for the grant of a new 
lease upon the expiry of the term of the first nino 
years, is to prevent the landlord from seeking to 
eject the under-raiyat upon the expiry of the nino 
years. 

Ali Mahomed Beparx v. Nyan Raja Bhnyan, S, A. 
No. 906 of 1900, relied upon. 

Appeal from the decree of the Sub-Judge 
of Noakhali, dated February 20th, 1909, re- 
vereing that of the Muusif of Lakhimpur, 
dated August 11th, 1908. 

Baba Prokash Ohandra Majumdar, for Baba 
Bomesh Ohandra Sen, for the Appellant. 

Baba Jyotish Ohandra Qarkar, for Moulvi 
Serajul Islam, for the Respondents. 

JUDGMENT.—This is an appeal on be¬ 
half of the plaintiff in a suit commenced by 
him for ejectment of the defendant undpr 
section 49 of the Bengal Tenancy Act on the 
ground that he held under a lease tho term 
whereof had expired. It appears that three 
persons, by name, Zahiruddin, Abdur R\hira 
and Samiruddin were tenants of a ryiti hold- 


ing. Samiruddin transferred his one-third 
interest in the holding to the plaintiff on the 
9t.h May 1899, and took from him a sab-lease 
of the homestead for a term of 9 years. The 
case for the plaintiff is, that although the 
term has expired the defendant has not 
vacated the land. The defendant resists the 
claim on the ground that under the terms of 
the lease he is entitled to continue in oconpa- 
tion even after the expiry of the term there¬ 
of. 

The Court of first instance held that the 
incidents of the tenancy were regulated by 
the provisions of the Bengal Tenancy Aot 
and that under section 49 clause (a) the de¬ 
fendant was liable to be evicted. Upon appeal 
the Subordinate Judge has held that the in¬ 
cidents of the tenancy are regulated by the 
provisions of the Transfer of Property Aot 
and the defendant is consequently not liable 
to be ejected. 

In the present appeal it has been contend¬ 
ed on behalf of the plaintiff that the view 
taken by the Subordinate Judge as to the 
applicability of the provisions of the Transfer 
of Property Aot is erroneous and that the 
defendant is liable to be ejected under sec¬ 
tion 49 (a) of the Bengal Tenancy Aot. In 
our opinion the view taken by the Subordi* 
nate Judge as to the applicability of the 
provisions of the Transfer of Property Aot 
cannot be supported, but the decree he haa 
made is correct and ought to be affirmed. 

The Subordinate Judge has held that the 
holding which belonged to the three peraona 
named was an agrioultural holding and that 
as the defendant has taken a sub-leass only of 
the homestead portion of the holding, the 
incidents of the sub-tenanoy are goverued by 
the provisions of the Transfer of Property 
Act. This position is clearly untenable. 
Section 182 of the Bengal Tenancy Aot pro¬ 
vides that when a raiyat holds his homestead 
otherwise than as part of his holding as a 
raiyat, the incidents of his tenancy of the 
homestead shall be regulated by local ouatom 
or usage: and, subject to local custom or usage, 
by the provisions of the Bengal Tenancy Act 
applicable to land held by a rtiyai. No 
sugf^OHlion was made by either of the parties 
to t.l'.e present suit that tl>ere was any local 
custom or u.^ago applicable to this matter. 
Consequently, the homestead portion of the 
holding is governed by tlie proviaiona of the 
Bangal Tenancy Act preQiaely in thQ aaiUO 
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manner as the portion under actual cultiva¬ 
tion. The view we take is supported by the 
decision in Bahuram Boy v. Moliendra Noth 
Samanta (1). It was ruled in that case that 
where the land included in the holding of an 
agricultural raiyat consists partly of agricul¬ 
tural and partly of homestead lands and the por¬ 
tion which is used as homestead, is let out for 
use as homestead, the under- tenant is an under- 
ratyai within the Bengal Tenancy Act and the 
provisions of the Transfer of Property Act have 
no application. Mr. Justice Mitra pointed out 
that the Bengal Tenancy Act was passed for the 
protection of raiyats as well as under-rafya^s 
and if a raiyat holds lands partly agricultural 
and partly homestead the incidents of the 
holding will regulate the incidents of the sub¬ 
lease created by the raiyot The Transfer of 
Property Act is not applicable to lands used 
for agricultural purposes and in considering 
whether the one Act or the other would 
apply, we have to look to the nature of the 
original tenancy and not the nature of the 
sub-tenancy with reference to a particular 
piece of land within the holding. If the 
contrary view were maintained, considerable 
anomaly might result. It follows, there¬ 
fore, that the incidents of the tenancy of the 
defendant must be determined with reference 
to the provisions of the Bengal Tenancy Act. 
Now, it has been argued on behalf of the 
plaintiff that as the sub-lease of the 19th May 
1908 was for a period of 9 years he is entitl¬ 
ed to eject the defendants upon the expiry 
of the term. This contention, however, is 
not supported by the terms of the written 
instrument. The lease provides in one por¬ 
tion that the sub-tenant could not, at any 
time, be ejected from the holding of the 

landlord. In another portion, it provides 
that upon the expiry of the term of the 
qahuliat a fresh settlement would be made 
and till a fresh settlement was made the 
condition of the qibuliot would continue in 
force. These two clauses taken together 
plainly indicate that the intention of the 
parties was not to have the tenancy termi¬ 
nable upon the expiry of the period of 9 years. 
The lease in fact was permanent: the true 
intention of the parties was that upon the 
expiration of the first nine years of the te¬ 
nancy a new settlement of rent would be 
made and till such settlement was made, rent 

would continue to be paid at the rate men- 
(1) 8 0. W. N. 464. 


tioned in the contract. That a contract of 
tenancy of this description between a raiyat 
and an under raiyat is valid in law so far as 
the contracting parties are concerned, cannot 
be disputed in view of the decision of this 
Court in the cases of Tamijuddi v. Aigar (2), 
Bipin Bihari Hati v.Amrita Ltd (3)and Manik 
Borai v. Bani Gharan Mandal (4). The con¬ 
trary view taken in Basaratullu v. Kasirun~ 
nessa (5) cannot be supported, upon a true 
interpretation of the terms of section 85 of 
the Bengal Tenancy Act. That decision is 
inconsistent with at least two previous de¬ 
cisions of this Court and, so far as we have 
been able to discover, it has not been followed 
in any subsequent decision. We may further 
point out that the effect of the clause for the 
grant of a new lease upon the expiry of the 
term was to prevent the landlord from seek¬ 
ing to eject the defendant upon the expiry 
of nine years. This is conclusively shown 
by the decision of this Court in the case of 
AU Mahomed Bepir v. Nyan Raja Bhuyan 
(6) (decided by Rampini and Handley, JJ,). 
We are consequently of opinion that, although 
the incidents of the tenancy of the defendants 
are regulated by the provisions of the Bengal 
Tenancy Act under the terms of the contract 
between the parties, the plaintiff is not en¬ 
titled to a decree for ejectment. 

The result is that the decree made by the 
Subordinate Judge is affirmed, bub not on the 
ground stated by him and the appeal is dis¬ 
missed with costs. 

Appeal dismissed, 

(2) 36 C. 256: 13 C. W. N. 183; 1 Inch Caa. 942, 

(3) 9 0. L. J. 76; 3 Ind. Cas. 685. 

(4) 13 C. L. J. 6i9; 10 Ind. Cas. 469. 

(6) 11 0. W. N. 190. 

(6) S. A. No. 906 of 1900. 


(s. c. 15 0. L. J. 89.) 

CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 543 

OP 1910. 

June 28. 1911. 

Presenti—Mv. Justice Mookerjee and 
Mr. Justice Carnduff. 
RAGHUBAR DAYAL SUKUL and 

OTHERS—Decree-holders—Auction- 

purchasers —Appellants 

versus 

JADU NANDAN MISSIR and others-* 

Jut GM ENT* debtors—RESPONDENTS. 

Bengal Tenancy Act (VlII of lS85jj a, l74,^Parly 
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RfcGHDBAR DAYAL SOEUL V. JADU NANDAN MIS31R ^ ^ 1335 ) 140 and Tirwmal Rao v. Syed .Dasfa- 

ghlri Vuv^h, 22 M. 2S6, relied upon. 

. I? i.!. ^ io Yinr. nftC 


C'o.(e f.lrf rof 

7J9 tM C t^ 92—-L’r^cwfiofi 

0 / jenf-rfroce V , , or d(’rree nre appeal- 

^ir''c" a<N fo,- 

'oprea.^. ^ r. ".'/.o/.;..- .-i a-ao«- 

St: ^::ceckiny.-ro„.,n,e fee, ref,uul 

P-chased at a«ctio,. property 

of T.:: j^^Sent-debto^s and the purebase-.nonoy wa 

ravfir‘sale s-;t aside l.oder sec 

T:1 dism^Lcd and"tbo i'ulgmcnt.debtors appealed 
to the District Judge who set aside ®a 'o wSh 

that order a second appeal ^as preferred to w h>cu 
the jndgmont-debtors objected tliat no appeal 1.}. 

Held first, that it is not open to a party litigant to 

assume inconsistent positions: tho respondents, having 
succeeded in tlie lower Appellate Court on tho assump¬ 
tion that tho order of tbo original Court was of a 
particular description and appealable, ‘cannot now 1 o 
permitted to turn round and assume an cuti oly 
different and inconsistent position and say that that 

order is not appealable. 

Keid.^rcond?;/, that tho order of tho original Court 
is one under section 47 of tho Code of Civil 1 
1908, and in the nature of a decree against which a 

first appeal and a second appeal lie. 

Joytara v. Pran Krishna iSeal, 7 Ind. Cas, 76d; 13 C. 

L. J.257; 15 C. W. N 512, referred to 

Chtindi Chnran Haiidal v. Banke Dehanj ^ 

449* 3C W N. 283 and Si/ni Rai v. Nand I^ily I Ind 
Cas. 304; 13 C. W. N. 591; 11 C. L. J. 202, relied upon 
AsinuMi Sheikh v. Snndari Dibec, 10 Ind. < as. 345 
38 C. 339; 15 C. VV. N. 844; 14 C. L. J. 21-4, distin 

guished. . , 

It is not open to tho Court to extend tho time 

within which tho judgment-debtor is required to 

make a deposit under section 174 of tho Uongal le- 

nancy Act. 

Amir Hussain Khan v. Manakchand, 0 Ind. Cas. 
424; 14 C. W. N. 882; 12 C. L. J. 62 and Golab Chand 
Y* Bahuria Hammurat ifoer, 13 C. L. 3. 432; 10 Ind, 
Cas. 268, distinguished. 

SJiaropanv. Mahomed Hahibuddin, 10 Ind. Cas. 14S; 
13 C. L. J. 535; 15 0. VV. N. 685, followed. 

But tho position may bo different if tho party has 
been prevented from making tho deposit by reason 
of the action of tho Court, for an act of tho Court can 
prejudice no one. 

Akbar Jaman Khan v. Sukhdeo Pandey, 10 Ind. Cas. 
61; 13 0. L. J. 467 and Dalhin Mothnra Koer v. Uansi- 
dhar Singh^ 10 Ind. Cas, 880, relied upon. 

A judgment-debtor who applies to have a sale sot 
aside under section 174 of tho Bengal Tenancy Act 
is bound to deposit 5 per ceut. of the purchaso-mone)'^ 
even where the decroo-holdor is tho auction purchaser 
and the purchase-money is set off against tho 
judgment-debt. 

Chundi Charan Mandal v, Dankc Bchnry jUfamhi?, 26 
C. 419; 3 C. VV. N. 283; Mcnd^i Lai v. Bhujja Singh, 


\ri xMiy -- I 

A copy of the decree is not necessary for the pur- 
of the execution proceedings. , „ ^ 

^ GHmjaOahhid Goaptoo v. Makhid Lnl Hattee, 9 W, 
n ‘iiVZ RimdhinRakhit V, Panchanan Ohuckerhutty, 

fo Iv a 144; 1 B. L. K. fS. N.) 9; Khetiur iloK.nGlmt. 
fnitndhaua V. Ishnar Chunder Snrma, 11 VV. K. 27lj 
Uadhof/Dyssia v. Hobin Chander Roy, 16 VV. IV 2a 
nm fwjr UU,.rdl,.r, 11 C. L. J 24.; 5 Ind. Oa,. 

600 (nmler name Ish,u-dh„r v. Ra,g‘<-) jel.ed upon. 

The authority of a Pleader engaged m the suit, 
does not terminate with tho decree and it is compe- 
tent to him to appear on behalf of his client m tho 
course of execution proceedings without a fresh au¬ 
thority which is unnecessary. ^ on n 

Sa.lishiv Ganpatrao v. Vitthaldas Hanchend, 29 

198 Gopal Jnynchnnd V. ^f^rgovind,Jy B. 

A 6 J 83 Thaknr Prasad v. Fakiridlah, \7 A. 108; 

22 T A U and .Uobint Mohan Patrav. RamHarain 
Patrannd Baroda KnnU Sxrcar, 14 0. li. J. 415, 

12 Ind. Cas 780. relied upon. 

Tim poundage-fee paid by tlm deoroe-ho ders 

auction-purchasers in respect of an oxooiltlou sale 13 

refunded on the sale being set aside. 

Therefore, tho docreo-hoUlers auction-purohasora 

uro not entitled to charge 

them in obtaining a copy of tho dooroo, in the Court 

foe of a fresh VakahUnamah m the execution pro- 
mmding. and in payment of tlm poundage-foe <« part 

of tho costs moiitionod ill section 174 of the Bengal 

Tenancy Act. . . , 

Appeal from the order of 
.lodge of Darbhanga, dated .Taly 28oh. 1910. 
reversing that of the Munsif of Samasbipur, 

dated February 15th, 1910. 

Baba Khetter Mohan Sen. for the AppellantB. 

Baba Joy Gopal Qhosha, for the Respond- 

^'■irJDaMBNT.—This appeal U direoted 

against an order by which 
Appeal below in reversal of the order of the 

Court of first instance has set aside ®*®‘ 
cation sale. It appears that the appellants 
obtained a decree for rent on tho 12th A-ngnst 
1909. They applied for execution on me 
14th September following and themselves 

purchased the properties at the ®«®“‘’“l“ 
sale on the 13th Daoember 1909 for ^9.99-11. 
The purchase-money was not brong 
into Court hat was set oft a»a'“Sh-r® 
judgment.debt. On the 10th January 19W. 
tho jvidgineiit-debtor applied to have 
sale set aside nuder section 174 of the »®“** 
Tenancy Act luul on tho next day deposits 
Rs. 100-3. On the day following, tn 

Conit directed the judgment-dsblora 

deposit iiu additional sum of Ra* 
uiLioh as tho otVice had reported tha 
amount deposited was insuiEoieut. Theroupo ^ 
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on t-be 13tb January 1910. Two days later, 
upon the objection of the decree-holders auc¬ 
tion-purchasers, the Court dismissed the 
application, as the judgment-debtors had 
failed to deposit the decretal amount with 
compensation in full within 30 days of the 
sale as required by section 174 of the Bengal 
Tenancy Act, The judgment-debtors appealed 
against that order. The District Judge, upon 
this appeal, has held, on the authority of 
the decision in Amir Hrtssain Khan v, Nanak 
CAand (1), that the Court had authority to 
extend the time within which the deposit 
was to be made and that it was consequently 
unfair to refuse to set aside the sale after 
the judgment-debtors bad carried out the 
order of the Court for payment of the balance 
of the sum due. In this view the District 
Judge has allowed the appeal and reversed 
the sale. 

The decree holders-purohasers have now 
appealed to this Court and on their behalf the 
decision of the District Judge has been 
assailed on the ground that it was not com¬ 
petent either to the original Court or to 
the Court of Appeal below to extend the 
time within which the judgment-debtors were 
required by law to make the necessary de¬ 
posit. In support of this proposition reliance 
has been placed upon the case of Sharofan 
V. Muhamed Haoihuddin (2), On behalf of the 
judgment-debtors it has been suggested that 
the appeal is incompetent because the order 
of the original Court could not rightly be 
treated as an order under section 47 of the 
Code of 1903. It has also been argued chat 
the judgment-debtors had deposited within 
the time allowed by law whatever sum was 
justly payable by them and the decree-holders 
were consequently not entitled to resist the 
application for reversal of the sale. Before 
we deal with the case on the merits, it is 
necessary to examine briefly the objection to 
the competency of the appeal taken on 
behalf of the respondent. 

The preliminary objection ought to be 
overruled, in our opinion, on two grounds. In 
the first place, the judgment-debtors ap¬ 
pealed to the District Judge on the assump¬ 
tion that the adverse order of the Court of 
first instance had been made under section 

174 of the Bengal Tenancy Act read with sec- 

(1) 6 Ind. Case. 424; 14 C. W. N. 882j 12 C. L. J. 62 

(2) 10 Ind. Cas. 148; 13 0. L. J. 635; 15 C. W. N. 
685. 


tion 47 of the Code of Civil Procedure of 1908. 
It is, therefore, not competent to them to urge 
before this Court that the order in their favour 
by the District Judge was,as a matter of fact, 
made without jurisdiction and that although 
the appeal preferred by them was incom¬ 
petent, it is not open to the decree-holders 
to assail that order by way of appeal. It 
was pointed out by this Court in the case 
of Bindeswari Prosad Singh v, Ljkpat Nath 
Singh (3), that it is not open to a party 
litigant to assume inconsistent positions of 
this character. As we have just explained, 
the respondents have succeeded in the Court 
of the District Judge on the assumption that 
the order of the original Court was of a 
particular description: they cannot now be 
permitted to turn round and assume an 
entirely different and inconsistent position. 
In the second place, we are of opinion that 
the order of the original Court must be 
treated as one within the scopeof section 47 of 
the Code of 1908 and in the nature of a decree 
against which a first appeal and a second appeal 
lie under the law. It was pointed out by 
this Court in the case of Joytara v. Pran 
Krishna Seal (4), that the answer to the 
question, whether an order in execution pro¬ 
ceedings is within the scope of section 47 of, 

the Code of 1903 must depend upon its 
nature and contents. If it decides a question 
relating to the execution, satisfaction or 
discharge of the decree and if the decision 
has been given between parties to the suit 

or their representatives-in-interest, the order 
of the Court falls within the scope of section 
47 and is a decree within the meaning of 
section 2. Tested in the light of this prin- 
ciple, there can be no room for serious 
controversy that the order of the original 
Court in the case before us was a decree, and 

in support of this position it is sufficient to 

refer to the cases of Ohundi Oharan Mandal 
Y.BankeBehary Lai Mandal (5) and Sital 
Bat V. Nanda Lai (6). In both these oases the 
decree-holder was the auction-purchaser. The 
sale has been held in execution of a decree 
for arrears of rent and the order of 
which the propriety was called in question, 

(3) 15 C. W. N. 725; 8 Ind. Cas. 26. 

(4) 7lnd. Cas.769jl5C. L.J. 257; 15 C. W. N. 

(5) 26 C. 449; 3 0. W. N. 283. 

(6) 1 Ind. Cas. 304; 13 C. W. N. 591; 11 C. L, J, 
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of this Court, 
Bibee (7) does 

That decision 
cases under 

Code of 1908, 
310A. of the 


had been n,ade under 

^as held that the order was appealable 
a decree. The recent decision 
in isimuddi SheiUh v. bundnri 
not militate against that view, 
merely points out that m 
rule 89 of Order XXI of the 

which corresponds to section 

Code of 188^, f- ,p. i„ go, because 

the'order irLde” appealable under rule 1. 

1 of Order XLIIl of the Code, and 

But an order under section 174 Order 

Tenancy Act is not appealable under Order 
?LIH of the Code of 1908 and Bub-section 

2 of section 104 does not, therefore, bar 

second appeal. The result is that the pre- 
liminary objection mast be overruled and the 
propriety of the order of the District Judge 

examined on the merits. 

It cannot be seriously disputed that the 

view adopted by the District Judge is 
erroneous. He has held, upon the authority 
of the decision in Amir Hossain Khan v. 
Nanak Ohor,d (1), that it is open to he 
Court to extend the time within which the 
judgment-debtor is required to make a de¬ 
posit under section 174 of the Bengal 
Tenancy Act. The case mentioned, however, 
is clearly distinguishable. It was ruled in 
that, case as also in the case of Qolab Ohmid 
V. Bahuria Rammurat Koer (8), that, when 
full Court-fees have not been paid upon a 
plaint or meraorandura of appeal, it is com¬ 
petent to the Court io extend the time for 
payment. That principle has plainly no 
application to cases under section 174 of the 
Bengal Tenancy Act. As was explained in 
Sharofun v. Muhoiyied Hahibuddin (i), the 
Court has no authority to extend the time 
within which the deposit has to be made under 
section 174 of the Bengal Tenancy Act, as 
rule 89 of Order XXI of the Code of 19CS. 

A similar view has in substance been taken 
in R<ihiloso Koer v. Raghunath Surau (9) 
and Akbar Zaman Jv/tan v. Stthhdco Pa7id€y 
flO). No doubt the position may be 



(7) lOTnd. Cas. 3-15; 38 C. 339; 16 C. W. N. 811; 
14 0. L. J. 224. 

(8) 10 Ind. Cas. 208; 13 0. L. J. -132. 

(9) 18 0. 481. 

(10) 10 lud. Cas. 61; 13 0. L. J. 407. 


different if the party has been prevented 
from making the deposit by reason of the 
uct.ioii of the Court, because, as observed m 
Moh.nne i Akbur Zaman Khanv. Snkhdeo Pandey 
(10) and Dulhin Mothura Koer v. Bansidhar 
Singh UD, 'u such oontingenoy the Court is 
guided by the principle that an act of the Court 

prejudices no man. Thecasebeforeus. however, 

does not fall within the scope of this doctrine. 

It has not been .suggested that if tnere has 

been any default on the Payt 
ment- debtors that it can be rightly attributed 
to any act of the Court. We must oonse. 
auently hold that the ground upon whiob 
the order of the District Judge is based 

cannot be supported. . • j 

The learned Vakil for the respondent- 3 odg. 
ment.debtors has, however, strenuously en. 
deavoured to support the order of the H'Striol 
Judge on other grounds, and has contended 

that the amount deposited by the sudgmenk. 

dtli or was amply suibcient under section 17 
of the Bengal Tenancy Act; it has been urged 
in substance that the amount claimed by the 
decree licdder.s was excessive and could not 
be legally obtained from the jndgment. 

debtois, . , 1 

It, baa been argued, in the firafc place, tha 

the deoree-bolders themselves were pur¬ 
chasers at the execution sale, they were not 

entitled to receive 5 per cent, of the pu^hase- . 
money under section 174 of the Bengal 
Tenancy Act. The learned Vakil for the 
respondents has sought to support this poai- 
tioii by a reference to sub-seotion A whion 
provides that in the case of a re^rsnl of the 
sale, the provisions of rule 93 of Order XX , 
of the Code of Civil Procedure shall apply. 
That rule provides that when a sale is so 
set aside, the purchaser shall he o“kitled to 
nil order for re-payment of his pnrohae • 
money. The learned Vakil for the Teepox^i- 
ent has contended that as in this oMe the 

purchase money was less than the , 

amount and as no part of it was bronstht 
into Court by the decree- holders, the pM- 
visions of rule 93 cannot apply, and con 
queiitly the decree- holders were not entiuea 
to receive 5 per cent, of the parcbaa8*inon 
In our opinion, this contention is not 
founded. It is sufficient to point out tnw 

section 174 is so framed aa to apply ? a* 
purchasers, whether they are 
era or strangers to the execution proooo ' • 

(U) 10 Iml. Cas. SSO; 15 0. J. U W® 
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The qaesfcion now argued before us was 
raised with reference to section 310A of the 
Code of 1882 and it was held by this Court as 
also by the High Court of Bombay and 
Allahabad that the decree-holder auction-pur¬ 
chaser was entitled to get 5 per cent, upon the 
purchase-money just like any other auction-pur¬ 
chaser. OhundiOharan Mandal v. Banke Behary 
Lai Mandal{b); Mendat Lalv. Bhu ija Singh{\2)\ 
Tirumal Bao v. Dastaghiri Miyah{13)» We are 
not prepared to question the correctness of 
these decisions and upon the plain language of 
section 174 of the Bengal Tenancy Act we 
cannot accept the contention of the respond¬ 
ent as well founded. 

It has been argued on behalf of the respond¬ 
ents, in the second place, that the decree- 
holders are not entitled to several items 
included by them in the statement of costs. 
It will be observed that section 174 makes 
it obligatory upon the judgment-debtors to 
deposit the amount recoverable under the 
decree with costs. The costs here referred 
to are obviously costs properly incurred by 
the decree-holders subsequent to the decree 
and in the course of execution proceedings. 

One of the items claimed by the decree- 
holders is the costs incurred by them in 
obtaining a copy of the decree. It has been 
argued on behalf of the respondent that a 
copy of the decree was not necessary for the 
purpose of the execution proceedings. In 
support of this position, reliance has been 
placed upon the cases of Qunga Qohind Qooptoo 
V. Makhun Lai Hoitee (14); Ttamdhan Bakhit v. 
Fanchanan Ohuckerhutty (15); Khettur Mohan 
Ohuitopadhya v. Iskur Ohunder Surma (16) 
and Modhoo Dossta v. Nobin Ohunder Boy (17). 
These cases were decided under the Code of 
1859 and were repeatedly treated as good law 
under the Codes of 1877 and 1882 [^Raigir 
V. Ishwardhariy Ishwardhari v. Rajgir (18)]. 
Under the Code of 1903 the position is still 
clearer. Rule 11 of Order XXI speciSeathe 
contents of the written application for execu- 
tionof decrees. Sub-rule 3of that rule provides 
expressly that the Court to which an applica¬ 
tion is made under sub-rule (2) may require the 

(12) A. W. N. (1895) 140. 

(13) 22 M. 280. 

(14) 9 W. E. 302. 

(15) 10 W. R. 144; 1 B. L. R. (s. N.) 9. 

(16) 11 W. R. 271. 

(17) 16 W. R. 25. 

(18) 5 Tnd. Gas. 660; 11 0. L. J. 243. 


applicant to produce a certified copy of the dec¬ 
ree. It has not been suggested in the case before 
us, ttat the Court made anysuob order. In fact 
such order would be wholly needless, because 
the Court in which the application for exe¬ 
cution was made, was the very Court which 
had made the decree and if any reference to 
the decree was needed, the original could 
easily have been examined. We must con¬ 
sequently hold that the decree-holders are 
not entitled to charge the amount spent by 
them in obtaining a copy of the decree as 
part of the costs mentioned in section 174 of 
the Bengal Tenancy Act. 

Another item claimed by the decree-holders 
is the amount of Court-fees paid by them 
upon the Vakalatnama which they attached 
to their application for execution. It baa 
been contended on behalf of the respondent 
that the Vakalatnama was wholly unnecessary 
and in support of this view reference has 
been made to the case of Sadashiv Qanpatrao 
V. Vithaldas Nanchand (19) and Qopal Jaya* 
chand v. Rargohind (20). These oases affirm 
the doctrine that the authority of a Pleader 
engaged in the suit does not terminate with 
the decree, but that it is competent to him 
to appear on behalf of his client in the 
course of execution proceedings without a fresh 
authority. This principle is supported by 
the decision of the Judicial Committee in the 
case of Thakur Prasad v. Fakirullah (21) 
where it was pointed out that au execution 
proceeding is essentially a continuation of the 
suit. We may further point out that, as 
observed by this Court in the case of 
Mohin Mohan Patra v. Barn Narain Patra 
and Baroda Kanta Sircar (22), the pro¬ 
position cannot be maintained that the 
authority af a Pleader necessarily terminates 
with the decree in the suit in which he has 
been engaged. This principle is also sup¬ 
ported by the cases of Lady Vela Pole v. Dick 
(23) and Bagley v. Mople^ Oo. (24). The con¬ 
tention of the respondent that the YakalaU 
nama was unnecessary must, therefore, prevail. 

The third item claimed by the decree* 
holders is the poundage-fee paid by them in 

respect of the execution sale at which they 

(19) 20 B. 198. ^ 

(20) 5 B. H. C. R. A. C. J. 83. 

(21) 17 A. I06j 22 I. A. 44. 

(22) 14 C. L. J. 445; 12 Ind. Cas. 780. 

(23) (1885) 29 Ch. D. 351; 54 L. J. Oh. 940; 52 L, 
T. 457; 33 W. R. 585. 

(24) 27 T. L. R. 284. 
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purchased. This poundage-fee is a per cenfcage 
of the gross amount realised by the sale 
and is calculated at the rate of 2 per cent, 
upon sums not exceeding Rs. 
decree-holders urge that they were obliged 
by the rules and circular orders of this Oourb 
to pay the amount at the time when they 
applied for permission to set off the purchase- 
money against the decretal amount and, as 
they have actually paid that money, they 
are legitimately entitled to claim it from the 
judgment-debtors as part of the costs in¬ 
curred by them. In our opinion, this con¬ 
tention is not well founded. The rules and 

circular orders of this Court (Vol. I* p. 129} 
provide that when a sale of immoveable 
property is set aside under Order XXI, rules 
89, 91 or 92, Code of Civil Procedure or 
under section 174) of the Bengal Tenancy 
Act, the decree-holder becomes entitled to 
a refund of the fee. It is. therefore, not right 
to contend that the decree-holders are en¬ 
titled, in spite of the reversal of the sale, 
to recover from the judgment-debtor the 
poundage-fee. But it has been urged that 
as the sale has not been reversed, the decree- 
holders are entitled to treat the poundage-fee 
as an integral part of the costs incurred by 
them. This contention is fallacious. If the 
contingency mentioned happens, namely, if 
the sale is reversed, the decree-holders will 
forthwith become entitled to a refund of this 
money. If, on the other hand, the sale is 
not set aside, he will not be entitled to a 
refund. In either event, it is clear that he 
is not entitled to claim the money from the 
judgment-debtors. 

There are other items also claimed by the 
decree-holders in respect of which objection 
has been taken by the judgment-debtors: 
they relate to the fees paid for the service 
of processes. It is not necessary, however, to 
examine this part of the case in detail, be¬ 
cause it is clear that if the amount claimed 
for copy of the decree, for Vakalntnama and 
for poundage-fee is disallowed, the amount 
paid by the judgment-debtors is amply suffi¬ 
cient for the reversal of the sale under sec¬ 
tion 174 of the Bengal Tenancy Act. But 
we may add that we are by no means satis¬ 
fied that the amount claimed by the decree- 
holders in the shape of fees for service of 
processes is not excessive. 
g^The conclusion follows that although the 


order of the District Judge cannot be sup¬ 
ported on the ground assigned by him. the 
order is substantially right on the merits and 
must be affirmed. The appeal is, therefore, 
dismissed, but, under the circumstances of 
the oase, there will be no order for costs in 

any of the Courts, ^ 

Appsal dismxssBd, 


(s. c. 38 C. 797.) 

CALCUTTA HIGH COURT, 

Appeal from Original Civil No. 37 of 1910, 

June 9,1911- 

Present :—Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Woodroffe. 
MclNERNY, J.F. H.—Plaintiff- 

Appellant 




versus 

The SEORETARY of STATE for INDIA 

—Defenp iNT—R espondent, 

Plaint, amendment of—Original plaint based oiin^- 
liifcncc —Proposed amendment based on nuisancs Dip 
fcrcnt cause ofaction-Snit against Oovernment—Notwe 

of suit — Civil Procedure Code (Jet V of 1903), s. 80 

i\^ithdraw, leave to' « 

Tho plaint in a suit against the Secretary of 
originally procoodod upon negligence, and the notice 
which was served as a preliminary to the plaint 
pointed to a suit based on nogUgenoo. AfterwMUS, 
tho plaintiff prayed for an amondmonb of tho plamt 
and tho now proposed plaint proceeds upon nuis- 

ni\cot 

Held, that tho cause of action being different, no 
porinisaion to amend tho plaint can bo given. 

Loavo to withdraw with liberty to bring a fres 

suit, is granted. 

Appeal from the judgment of Fletcher, 
who dismissed the action of the plaintiff 
brought against the Government^ for 
Rs. 40,000 as damages for personal iniuries, 

by the following 

JUDGMENT.—This is a suit brought by 
the plaintiff against the Secretary of State 
claiming damages for negligence in respect of 
an accident which happened to him on the 
public highway. 

The first point to be decided is whether the 
plaint discloses any cause of action. Now, the 
allegations made in the plaint are as follows. 
On the ‘24th August 190S, the plaintiff 
he was injured by falling over a post which, 
in the plaint, is stated to be placed on tb® 
maidau (now Counsel for the plaintiff says i» 
was on the public highway) on the western 
aide of the Chowringhee Road. The plwo' 
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then alleges that the post is the property of 
Government and is maintained and kept in 
position by Government. These are the 
material allegations, except one that relates 
to the ownership of the maidan, which the 
plaintiff says is the property of Government 
and snbject to the trusts for the benefit of the 
public of Calcutta. In paragraphs 9, 10 and 
11 the plaint sets forth particulars of the un¬ 
fortunate accident which happened to the 
plaintiff on the evening of the 28 th August, 
and it is admitted that bis hand was very 
seriously injured by a tramcar. 

Now, there is one proposition of law that 
cannot be doubted, and that is that no suit 
can lie against the Crown unless that right 
is given by statute. It requires no authority 
to support that. In this case the plaintiff 
has got to show that the statutes have given 
him a right against the Secretary of State in 
Council as representing the Crown. The 
first statute that is material is the statute 
of 3 and 4 William IV, Chapter 85, 
section 9. That was the statute which 
put an end to the commercial under¬ 
taking and general trading business of the 
East India Company and continued the Chart¬ 
er for a short time. Section 9 enacts that 
“from and after the said twenty*second day 
of April one thousand eight hundred and 
thirty.four all the Bond-debt of the said 
Company in Great Britain, and all the 
Territorial debt of the said Company in India, 
and all other debts which shall on that day 
be owing by the said Company, and all sums 
of money, costs, charges and expenses which, 
after the said twenty-second day of April, 
one thousand eight hundred and thirty-four, 
may become payable by the said Company in 
respect or by reason of any covenants, con¬ 
tracts or liabilities then existing, and all 
debts, expenses and liabilities whatever which, 
after the same day, shall be lawfully con¬ 
tracted and incurred on account of the 
Government of the said territories, and all 
payments by this Act directed to be made, 
shall be . charged and chargeable upon the 
revenues of the said territories.*’ 

Then comes the “Act for the Better Govern¬ 
ment of India,” 21 and 22 Viet., Chapter 106. 
Section 65 enacts: “That the Secretary of 
State in Council shall and may sue and be sued 
as well in India as in England by the name 


of the Secretary of State in Council as a body 
corporate* and all Persona and Bodies Politic 
shall and may have and take the same suits, 
remedies, and proceedings, legal and 
equitable, against the Secretary of State in 
Council of India as they could have done 
against the said Company; and the property 
and effects hereby vested in Her Majesty for 
the purposes of the Government of India or 
acquired for the said purposes, shall be 
subject and liable to the same judgments and 
executions as they would while vested in the 
said Company have been liable to in respect 
of debts and liabilities lawfully contracted 
and incurred by the said Company.” 

Now, if these two sections stood alone, I 
should have shared the doubts expressed by 
the present Chief Justice, when he was the 
Chief Justice of Bombay, in the case of 
Shivahhajan "v, Secretary of State for India (1), 
I should have thought that the word“lawfully” 
governed not only the word “contracted” 
in section 65, but also the words “liabilities 
incurred.” That I should have thought so 
was because the liabilities to which the East 
India Company were liable after the passing 
of the Act of 1883, were liabilities 
which should have been incurred on 
account of the Government of the said 
territories. There is, however, a decision of 
this Court in the case of P. ^ 0. S. A. Co. 

Secretary of State for India (2), in which 
it is expressly laid down that the suits 
which may be brought against the 
Secretary of State in this Court are not 
limited to the suits which may be brought 
against the Crown, but beyond that I do 
not think that this case is an authority for 
the wide proposition that the learned Counsel 
for the plaintiff has tried to establish. The 
other case in this Court is the case of 
Nohin Chunder Bey v. The Secretary of State 
for India (3), which is a decision of Chief 
Justice Garth and Mr. Justice Maepherson 
on appeal from the Original Side, and laid 
down expressly what is the nature of the 
liability of the Secretary of State under 
section 65 of the Act of 1858, and the head- 
note expresses precisely what was the result 
of that judgment, that suits such as might, 

Cl) 28 B. 314. 

(2) 5 B. H. C. R. App. 1, 

(3) 1 0. 11. 
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previously to the passinj? of the Statute 21 and 
22 Viot. Chapter 106, have been brought 
against the East India Company are limited 
to suits for acts done in the conduot of 
tmdertakings which might be carried on by 
private individuals. That case is binding 
upon me. The case of The ^ Secretary of 
State for India v. Hari Bhan^i (4) is not a 
decision of this Court. The case of Nobin 
Chunder Dey v. The Secretary of State for 
India (3) is binding upon the Judges of the 
original side. That being so, the only point 
one has to consider in this ease is, is this 
a suit brought as stated in the decision of 
Chief Justice Q-arth and Xr. Justice Mac- 
pherson in Nohin Ohunder Dey v. The Secre* 
tary of State for India (3)P In my opinion, 
obviously it is not. This case is a case to 
make the Government liable to pay com¬ 
pensation out of Government revenues. 
What for ? For an act which happened to the 
plaintiff on the public highway. What 
commercial undertaking or other trading 
operation were the Government of India 
carrying on in maintaining the public path 
on the public highway ? it is clear that 
it does not appear that this case comes within 
the decision of Nohin Ohunder Dey v. The 
Secretary of State for India (3), and the 
plaint discloses no cause of action. 

Learned Counsel for the plaintiff baa 
asked leave to amend the plaint. If there 
V7as any real bona fide intention to amend 
the plaint, so that the unfortunate plaintiff 
might recover compensation for the injuries 
he has suffered, I should have immediately 
granted it. I am satisfied, however, on the 
statement of the plaintiff, that this plaint 
cannot be amended so as to show any cause 
of action against the defendant. That being 
so. there remains nothing for me but to 
dismiss the suit. The general coats of this 
suit must go to the Government. The costs 
will be taxed on scale No, 2. 

The plaintiff appealed. 

Messrs. B, Ohakravarti and Chatterjec in¬ 
structed by Messrs. Fttgh ^ Oo , for the Appel- 
lant. 

Mr, Nenrick K, 0., Advocate-General, and 
Mr. B, 0. Mitter^ Standing Counsel, instruct¬ 
ed by Mr. Kesteven, for the Respondent. 

JUDGMENT. 

Jenkins, 0. J.““Thi8 case comes before us 

(4) 6 M. 273. 
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by way of appeal from a decree of Mr- 
Justice Fletcher who dismissed the plaintiff’s 

suit. 

On the case being placed before us it was 
perceived that, apart from the difficulty that 
there might be in bringing a suit against the 
Secretary of State for India in Council for a 
tort, alleged to have been committed by an 
agent of the Government, there was a further 
obstacle in the plaintiff’s way that the facta 
as alleged in his plaint could not be Supported 
by evidence, inasmuch as it had been dis¬ 
covered and was the case that the obstacle 
in respect of which the plaintiff claimed, 
was not, as the plaint alleged, on the land 
of the Crown ; in other words, on a part of 
the maidan but on a part of the highway 
which was adjacent to the maidan. There¬ 
fore, leave was sought from ns to amend the 
plaint so as to bring it into conformity "with 
the facts which the plaintiff believed he 
could prove, and we required as a condition 
of this application that the proposed plaint 
should be drafted and placed before us. 
That has now been done. The plaint as now 
proposed by way of amendment differs in an 
essential degree from the original plaint. 
The original plaint proceeded upon negligenoit 
whereas the new plaint proceeds upon niiu- 
ance in the form of obstruction on the high¬ 
way, so that it is impossible to say that the 
cause'of action is the same. This brings 
in the plaintiff’s way the difficulty created 
by section 80 of the Code which prescribes 
that “no suit shall be instituted against the 
Secretary of State for India in Council. • • 

. until the expiration of two months 
next after notice in writing has been deliver¬ 
ed to, or left at the office of, a Secretary to 
the Tjocal Government or the Collector of the 

district.stating the cause of 

action, the name, description and place of 
residence of the plaintiff and the relief which 
he claims.” The notice which was served as 
a preliminary to the plaint as originally 
framed pointed to a suit based on negUgsnot 
and it stated a cause of action different from 
that on which the plaintiff would rely in hia 
proposed plaint. It follows, therefore, that 
it is not open to us to give the plaintiff per* 
mission to amend his plaint. 

In these oii'cunistanoes, Mr. Ohatterjee on 
behalf of the plaintiff has asked for leave to 
withdraw the suit under Order XXlIIi rule 1 

of the Code of Hivil ProAAdtiMi. and be deeUTM 
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that he should have permission to withdraw 
from the suit with liberty to institute a fresh 
suit in respect of the subject-matter of this 

suit. 

The defendants give no opposition to 
this application, though they do not encour¬ 
age it. and their attitude is, no doubt, refer¬ 
able to the terms of rule 2 of Order XXIII 
of the Code. What the effect of that rule 
may be on the proposed new suit, it will be 

out of place for me now to discuss. But, in 

the circumstances, we give the plaintiff per¬ 
mission to withdraw the present suit with 
liberty to institute a fresh suit in respect of 
the subject-matter of this suit. 

We do not interfere with the decision of 
Mr. Justice Fletcher as to costs, which will 
stand, and the plaintiff-appellant will pay 
the costs of this appeal. 

WooDROFPE, J. concurred. 


(s. c. 4 Bur. L. T. -272.) 

LOWER BURMA CHIEF COURT. 

Civil Revision No. 69 of 1910. 

June 14, 1911. 

Present'. —Mr. Justice Twomey. 

MG PO THWE AND oroEES — Defendants 

—Applicants 
versus 

MABAW AND ANOTHER—PLAINTIFFS— 

Respondents. 

Buddhist taw—Quardian—Minor— Qrand-uncleacting 
as guardian in the life-time of grand-father—Be facto 
guardian—Contract made in good faith for minor's hene- 
at binding on minor. 

Failing the father and mother and their appointees, 
no person however nearly related is of right entitled 
to the custody of a minor Buddhist or to the guardian¬ 
ship of his property. 

The grand-uncle of a minor undertook the duties or 
guardian of minor’s property without opposition 
on the part of the minor’s grand-father. In the capa¬ 
city of guardian the grand-uncle made a contract on 
behalf of the minor in good faith for the minor’s 

benefit: 

Held, that the grand-uncle acted as a de facto guar¬ 
dian of the minor and as the contract was made in 

good faith for the minor’s benefit, it was binding 
on the minor. • ^ 

Application for revision of the decision 

pf the District Court of Toungoo, in Civil 


Appeal No. 94 of 1909, dismissing the 

appeal against the judgment and decree of 
the Township Court of ITedas, iu Civil Suit 

No. 187 of 1909. 

Mr. Palit, for the Applicants. 

Mr. Rahman^ for the Respondents. 

JUDGMENT.—The chief point taken in 
revision is thst Thet She who made the con* 
tract on behalf of the minors was not their 
natural guardian. He was their grand-uncle 
and as their grand-father was a nearer living 
relative, the latter was the natural guardian. 

1 am asked to infer that Thet She acted merely 
as agent of the minors and that as a minor 
cannot appoint an agent, the contract made 
by Thet She was unenforceable. There ia 
evidence that Thet She repped the crop with 
the minors. His reaping the crop with them, 
his nearness of kin, and his action in making 
the compromise with Ma Baw are facta justi¬ 
fying the Court in treating him as de facto 
guardian of the minors’ property. Failing 
the father and mother and their appointees, 
no person, however nearly related, is of 
right entitled to the custody of minor Bud¬ 
dhists or to the guardianship of their property. 
There is uo necessity, unless the interests 
of the minor demand it, to interfere with a 
de facto guardianship not improperly ob¬ 
tained. See Trevelyan’s Law relating to 
Minors, Third Edition, page 77. 

There can be ni doubt that it was iu the 
capacity of guardian of the minor’s property 
that Thet She purported to act and that the 
other party to the agreement regarded him as 
such. A guardian is merely a persan having 
the care of a minor’s person or property and 
it appears that Thet She undertook the duties 
of guardianship of the minors’ property in 
this case without opposition on the part of his 
brother who was the minors’ grandfather. 
Thus he was de facto guardian. 

As to the contract itself, it is clear that it 
was made in good faith and was for the 
benefft of the minors. Their step-mother 
had possession of the land. She allowed Thet 
She and the minors to take the crop on condi¬ 
tion that they would pay Rs. 146 debts due 
by their father and 55 baskets of paddy for 
herself. They gob at least 500 baskets of 
paddy from the land and oould have paid the 
debts and still had a large surplus. 

I think the lower Courts were right in 
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enforciogr the agreement. Application die* 
missed with costs. 

Application dismissed. 


( b . c. 14 0. L. J. 603.) 

CALCUTTA HIGH COURT. 

Civil Rule No. 2432 of 1911. 

July 14. 1911. 

Present: —Mr. Justice Holm wood and 
Mr. Justice U. Ohatterjee. 

JASODA DASSI —Decree-holder — 

Petitioner 

versus 

RAMHSVVARI DASSI —Defendant— 

Opposite PARTy. 

Ex parto decree — Defendants case partly gone into — 
Refusal of application for adjournment—Withdranal 
of Counsel for defendant from case—Whether decree is ex- 
parte —Ex parto dea-ee obtained by fraud — Dejendants 
remedy — Ex parto final decree^ after preliminary decree 
—Defendant unavoidably absent, whether decree is ex 
parte— Decree for accounts —Opportunity to defendant 
to prove what amount due. 

Where the case of a defendant is partially entered 
into and his Counsel applies for adjourninont and 
on such adjournment being refused lio withdraws 
from the case, and tlio Judge in his absence gives 
judgment on the merits of tho case, such decree 
cannot be held to bo e.o parte. 

Radar Khan y. Juggeswar Prasad Siiigh, 35 C, 1023, 
followed. 

If the decree was obtained by fraud, tho defon- 
dant’s remedy would be by way of review or by a 
suit properly framed for the purpose. 

A decree for accounts is not a more direction to 
inquire and report. It proceeds and must always 
proceed upon tho assumption that tho party calling 
for it is entitled to the sum found duo. It is a decree 
affirming his rights, only leaving it to bo ascertain, 
ed how much is duo to him from tho party account, 
ing; and such a decree directing tho defendant to no- 
count is a final decree. 

Janolcey Doss v. Brindabun Doss, 3 11. I. A. 175 

and Rahimhhoi) v. Turner, 18 I. A. 6; 15 B. 165, relied 
upon. 

After the passing of a proliminniy dccroo for 
accounts, if tho final decree be passed in tho absouco 
of the defendant who is unavoidably absent, tho final 
decree would be held to liavo boon passed e.r parte and 
habloto bosetasido and tho dofondaut would have an 

opportunity of being hoard on the question of how 
much is due. 

^ Rule against an order of the First Subor¬ 
dinate Judge of 24.Pergunnah8, dated the 
24th April 1911. 

Mr. B, 0. Mitter and Babu Provas Ohandra 
Mittevy for the Petitioner. 

Bubu Atul Krishna Uoy, for the Opposite 

party. 


JUDGMENT.—This was a Rule calling on 
the other side to show cause why the order of 
the first Subordinate Judge, Alipore, dated 
24th April 1911, setting aside the decree 
should not beset aside on the ground that the 
decree so expressed to be set aside was not 
passed ex parte and so there was no jnrisdio- 
tion to make the Order. 

Now it is perfectly clear that the order of 
the 24th April 1911 and the Rule both refer 
to the preliminary decree in this case and 
that on the authorities cannot be held to have 
been passed ex parte\ for the evidence of the 
defendant was taken on commission and that 
evidence w'as evident ly considered by the Court 
in its judgment where it says that it is proved 
and admitted that the plaintiff now represents 
tlie estate of the deceased Sib Nandan Lai, 
and on the authority of Kadar Khan v, 
Juggeswar Prasad Singh (1), where the case 
of the defendant has been partially entered 
into and the Counsel for the defendant applied 
for adjournment which was refused and 
thereupon withdrew from the case, and the 
Court in his absence passed its judgment on 
the merits of the case, such deorie cannot he 
held to be ex parte. No doubt, if the decree 
was obtained by fraud which the defendants 
maintain, they have their remedy by way of 
review or by a suit properly framed for the 
purpose. But the learned Judge goes farther 
in his order of the 24th April. He holds 
that, apart from the fraud which appears to 
have been practised upon the defendants in 
respect of the preliminary decree, their 
agent continues to deceive them after the 
passing of the preliminary decree, and he 
says, it appears from the evidence that even 
after the preliminary decree Jngger Nath 
went on representing to (he lady defendant 
that the case was going on well and that she 
had no cause for anxiety. Under those 
circumstances, the lady, who was at Gasipnr, 
of course, did not return and was certainly 
unavoidably absent at tho final hearing so 
that the final decree which settled the amount 
due was certainly passed ex parte and the 
defendant has succeeded in showing that she 

was unavoidably absent and unrepresented at 
that final hearing. 

We must, thei'efore, make (he Rule absolute 
as regards the preliminary decree boldingi on 

(I) H5 C. 1023. 
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the authority of Janokey Bass v. Brindabun 
Doss (2), and of Bohimbhoy v. lurner (d), 
that a'decree for accounts is not a mere 
direction to inquire and report. It proceeds, 
and must always proceed, upon the ass'imp. 

tion that the party calling for it is entitled to 
the sum found due. It is a decree affirming 

his rights, only leaving it to be inquired into 

how much is due to him from the party 
accounting; and such a decree directing the 
defendant to account is a final decree and one 
which is appealable to the Privy Council. 
But, while we hold that the order directing 

the defendant to furnish account is final and 
that the plaintiff has a right to obtain those 
accounts, we can see no reason for differing 
from the learned Judge that the defendant 
ought to have an opportunity of being heard 
on the question of how much is due, and we, 
therefore, discharge the Rule as regards the 
so-called final decree which ought more pro¬ 
perly to be called a supplementary decree, 
and direct that the parties be given a further 
opportunity to show what is the amount due 
on the account which has been orderM. 
There can be no hardship to the plaintiff who 
alleges that he has obtained much less than 
he was entitled to and takes credit to himself 
for having remitted a large amount on the 

account. 

As each party has partially succeeded, each 

party will bear his own costs. 

Knle made absolute, 

(2) 3 M. I. A. 175. 

(3) 18 1. A. 6; 15 B. 155. 


(s. c. 4 Bur. L. T. 265). 

I UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Appeal No. 272 of 1910. 

April 25, 1911. 

Presenh —Mr, McOoll, A. J. C. 

NGA PAW—Plaintiff—Appellant 

versus 

NAG LU GALE and others—defendants 

—Respondents. 

Mortgage^Redemption suit—Limitation—Mortgagee 
alleging transaction to he sale — Mortgagor' contending 
fraud and asserting mortgage—Donees jroin mortgagee— 

Limitation Act flX of 1908J, Sch, I, Arts. 91, 134, 142, 
14 ^^ Evidence Act (I of 1872^, s. 92. / 

A suit for redemption against donees from the 
mortga^^ee is not governed by Article 134 of the Limi¬ 
tation Act as this Article does not apply to persons who 
j^re not transferees for valuable consideration. 


In a suit for redemption of mortgage, the mort- 
c^agee pleaded that the property had been sold to him 
bv a registered deed-sale and not mortgaged. The 
cLtentionon behalf of the plaintiff was that though 
the deed was executed by him it was a fraudulent one 
inasmuch as he had been induced to sign it by a 
false representation that it was a morfcgage-deed: 

Held that the suit was governed by Article 148 of 
the Limitation Act and that the plaintiff was entitled 
to prove the fraud and the fact that the transaction 

was a mortgage. t* • 

Held, further, that Article 01 or 142 of the Limi¬ 
tation Act was inapplicable to the case. 

Appeal against the judgment of the Dis¬ 
trict Court, Magwe, ia Civil Suit No 5 of 
1909. 

Mr. S. Mwterfee, for the Appellant. 

Mr. J. M. Xaviery for the Respondents. 

JUDGMENT.— The plaintiff-appellant and 
his wife Ma Me sued the defendant-respond¬ 
ents and another for redemption of two oil 
wells alleged to have been mortgaged to the 
first defendant-respondent by Ma Me for 

Rs. 70 in 1265. The 2nd and 3rd defendants- 

respondents were made defendants as they 
proposed to have acquired the wells by gift 
from the Isb defendant-respondent and the 
Burma Oil Company was also made a defen' 
dant as they had purchased one of the wells 
from the 2nd defendant-respondent: 

The first defendant-respondent pleaded 
that the wells had been sold to him by a 
registered deed of sale and not mortgaged. 
The plaintiff-appellant, however, contended 
that though she had executed this deed, it 
was a fraudulent one, inasmuch as she had 
been induced to sign it by a false represen¬ 
tation that it was a mortgage-deed, that she 
was illiterate and the deed bad been wrongly 
read out to her. 

The lower Court framed two preliminary 
issues as to whether it had jurisdiction and 
whether the suit was barred by limitation. 
The first issue was decided in the aOBrmative 
' by this Court on appeal and the suit was re¬ 
manded for trial on the merits. The lower 
Court then examined wi-tues3es and dismissed 
the s:it on the ground that it was barred 
by limitation. 

The point has been very inadequately dealt 
with by the lower Court. The learned 
Additional Judge said that he had no doubt 
whatever that the suit was barred by limi¬ 
tation but be did rot even set out what 
Article of the first Schedule of the Limitation 
Act, in his opinion, governed the case. From 
this remark that the plaintiff-appellants had 
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nofc even allegred possession wifchin 12 years 
of the suit and from the rnlings quoted by 
him, it would appear that he applied Article 
142. This Article, however, has no application. 
The plaintifTs-appellants were not dispossessed 
whilst in possession, nor can it be said that 
they discontinued possession. 

Article 91 relied upon by the other side 
does not apply either. The plaintiffs-appel- 
lants did not sue to set aside the deed of 
sale; and they were not bound to do so. 
Their suit was for redemption. 

The second plaintiff Ma Me’s case as against 
the Ist, 2nd and 3rd defendants-respondents 
is governed by Article 143. She alleges that 
there was a mortgage and she claims the 
right to prove by oral evidence that the deed 
of sale relied upon by the defendanta-re- 
spondenta does not correctly represent tlie 
transaction under the 1st proviso to section 
92, Evidence Act, on the ground of fraud, 
and if she can prove tbe fraud, she is en¬ 
titled to prove the remainder of her allega¬ 
tion. Her suit as against tbe 4th defendant, 
the Burma Oil Company, would have been 
governed by Article 134, but apparently 
the plaintifPs-appellants have withdrawn the 
suit as against the 4th defendant. The suit as 
against the 2nd and 3rd defendants-respond¬ 
ents is not governed by Article 134. because 
they are not transferees for valuable con¬ 
sideration. They allege a gift. 


So far as the present appellant’s interest 
are identical with those of his wife, ie s. 

long as he claims the right to redeem’, hi 
mnst prove the fraud and then the mortgag, 
Md the suit IS still governed by Article 148 
He, however claims that his wife mortgagee 
the wells without his knowledge or consL 
and that even if the transaction were s 
sale and not a mortgage, it could not affeol 
his share of the property, which he alleges 

eyeu%t tZT' “f’ that 

even if the transaction be found to have 
been a sale he is entitled to recover half 
the property and that his claim is not time- 

barred as the defendants-respondents’ posses- 

Sion would not be adverse to him until they 
ftuoctod bim with ± ^ 

raises difficult points as to whelrer 

Me Llvg looC u“pon‘’L 

Article l42 or by Article ul llZZlZtul 

the present appellant had actual or imputed 


notice or not that the defendants-respondents 

claimed an adverse title. If Ala Me acted 
without her husband's consent, express or 
implied, apparently notice to her wonld not 
be notice to him (section 229, Contract 
Act) and it would be necessary to prove 
actual notice. 

For the present plaintiff-appellant to sno- 
ceed on this ground, however, it wonld be 
necessary for him to amend the plaint. This 
can be done in the lower Gonrfc and it is un¬ 
necessary for me to say any more as the suit 
has been erroneously dismissed on the pre¬ 
liminary point that on the allegations in the 
plaint, it is time-barred, whereas on those 
allegations, the suit is governed by Article 148 
and is within time. 

The learned Counsel for the respondents 
has urged some arguments on the merits, 
but the suit has nob been tried and issues 
have not been framed on the merits. 

T set aside the decree of the lower Conrt 
and remand the suit to that Court in order 
that it may be re-admitted under its original 
number and disposed of on the merits. 

Decree set aside; 

Case renanded. 


(s. c. 14 C. L. J. 64C.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 507 of 1909. 

July 14, 1911, 

—Mr. Justice Mookerjee and 
Mr. Jnstioe Carndnff. 

NAGENDRA KUMAR NATH and anothir 

—Plaintiffs—Appellants 

versus 


nana. utiANUHA PODDAR and other 

—Defendants—Respondents. 

Co.oir»or--Joi-Mf Liatility to be ejected 

i^aieof joint pt'o^yertyby ono member as his eacltiai 

propcrtij-‘IIostile title, 

propoity at tho mstaiioo of his co-sharor unless the 
tonn toohnioal sense of 


iQ*o - 1 , ^.. .ivnmin, n u, U J, 

18. Inti. Gna. 171, followotl. 

u "'T dealt with joint property as il 

whoTo Mr to '""'self aud alieuat^ the 

of host M . M •’ •" ‘''ere wns an auertioi 

fororhl V'* 'uni'mioh as the trana 

mv. or, ,L " tntiisferor, the oo- 

tl'oir share o‘;'ti;o p -oj^rlv 
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HEDLOT EHA8U V, KA BAN KHASIANI. 

Appeal from the decree of the Saborditiate 
Judge of Chittagong, dated the 18th Decem¬ 
ber 1908, modifying that of the Munsif of 
Chittagong, dated the 5th February 1908. 

Babu Baldeo Narain Stngh (for Moulvi 
Serajul Islam) and Babu Jyotis Okundra Sar* 
Icar, for the Appellants. 

Babus Mahendra Nath Roy, Krishen Frosad 
Sarhadhikari and Biraj Mohan Mojumdar, for 
the Respondents. 

JUDGrMENT.—The subject matter of the 
litigation ^vbich has given rise to this appeal 
is a small parcel of land owned originally by 
three brothers Aukhil, Nagen and Rajani. 
Rajani is dead and his interest has passed by 
inheritance to his mother Subarna. Aukhil 
transferred the property to the father of the 
defendanta-respondents on the assumption 
that the property belonged exclusively to him 
and he was competent to deal with it as his 
own. At that time his brothers Nagen and 
Rajani were infants. Upon attainment of 
majority Nagendra and his mother Subarna 
have brought this suit for declaration of title 
to two-thirds share of the land and for re¬ 
covery of possession thereof. The defen¬ 
dants have sought to resist the claim substan¬ 
tially on the ground that Aukhil was the 
person exclusively entitled to the property 
and that the plaintiffs have no title to enforce 
against them. That defence has completely 
failed and it has been established that Aukhil 
was interested to the extent of a third share 
only. On these facts, the Court of first 
instance made a decree in favour of the plain¬ 
tiffs for recovery of possession and mesne 
profits. Upon appeal, the Subordinate Judge 
has held that the plaintiffs are entitled merely 
to a declaration of title and cannot claim to 
eject the defendants. In our opinion this 
view cannot be supported. 

The learned Vakil for the respondents has 
explained that the decision of the Subordi¬ 
nate Judge is based on the doctrine that 
one co-owner is not liable to be ejected from 
joint property at the instance of his co-sharer 
unless there has been an ouster in the 
technical sense of the term. Diiendra Na- 
rain v. Furnendu Narain (1). But even if 
this principle be assumed to have been 
applied in this case, it is obviously of no 
assistance to the defendants. As already 
stated, Aukhil dealt with the property as 

(1) 11 C, L. J, 189; 5 Tnd. Cas, 171. 


if it belonged exclusively to himself. The 
moment he alienated the whole of the pro¬ 
perty to the father of the defendants there 
was an as'sertion of the hostile title on his part, 
and that assertion has continued up to the 
time of the institution of the present suit 
inasmuch as the transferees have claimed 
the entire property in denial of the rights of 
the two brothers of Aukhil. Consequently, 
they or their representatives-in interest are 
entitled to be restored to possession of their 
share of the property. The Subordinate 
Judge also seems to have held that the de¬ 
fendants as purchasers from Aukhil might 
be entitled to claim the whole of this pro¬ 
perty if upon a partition it fell entirely in 
the share of Aukhil. No doubt, such a claim 
on the part of the defendants as against 
Aukhil might be sustained on the principle 
recognised in section 43 of the Transfer of 
Property Act. As between them and their 
vendor, the latter might not be in a position 
to deny that he had a good title to the whole 
of the property. But that contingency has 
not yet happened and the defendants cannot 
anticipate events which may never happen. 

V 

. At any rate, even upon partition, it is con¬ 
ceivable that the whole of this property 
may not be allotted to them alone. Under 
these circumstances, we are of opinion that 
the defendants cannot resist a decree for 
possession of the immoveable property. 

The result is, that this appeal is allowed, 
the decree of the Court below set aside and 
that of the Court of first instance restored. 
This order will carry costs both here atd in 
the Court below. 

Appeal allowed. 


CALCUTTA HIGS COURT. 

. Second Civil Appeal No. 989 of 1909. 

July 18,1911. 

Present-. —Mr, Justice Mookerjee and 
Mr. Justice Carnduft. 

U. HEDLOT KHASIAand another—• 
Defendants— Appellants 

versus 

KA RAN KHASIANI and others— 
Plaintiffs—Respondents. 

Ex parte decree—Appeal hy contesting defendants-^ 
Confirmation of decree of first Cowrt—Application hy 
defendants against whom ex parte decree was made to 
set it aside—Jurisdiction of primary Court to entertain 
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7- finn—Presentation Of returned plaint to competent 

CouX-Ciml Procedure Code (.4cf XIV of 

Wms 57 Si,nitaiiou fAet XV of 1S77). e.U-Leare 

18K^), 3* nf lessee--E.epiru of lease-Changes in 

!“r.''"m7onteuU-^ of 

f^f a) ('■'. S'- 02-l'Cl.asia3-/n).cnf.,>.ce- 

n- t tn }>i> nreferred to brother. 

®'Where an Appellate Court affirms a .loorec of the 
first Court which was made r.r purte aRainst some of 
\ 1 f n.Knta ami on contest against the others, it is 

the ‘ °mary Court to sot aside the r.r 

competent to the J of those defendants 

f w^hoiVtbe (lecreo liad been made e.v parte and 
tvTiTl lrno beln made parties to the appoal prefer- 

An i«;r W N 793. relied upon. 

i Uiafwrn rplaint which has been re- 
Aotot iOMia Court of oimnetont juris* 

Son,'the suit must bo taken to bo instituted on the 

nreSt nCr“ -ke of iustice take into 
consideration changes in the title pon'tcul^ hij. 

Ram Ratna y. ilohnut, G L. J. 74; 

for^a fe“-- Vo's not ten^tlato with 

“'U'o m“cre'reoognitTon by the lessor of a wrong per¬ 
son as successor of the original grantee does not pro- 

iudico the position of the lawful successor. 

^ Sections, sub.section(l), clause lb) of Rogiilatiou 

I of 1880 applies to a case in which a person has 
acquired land, not merely because it has been 
directly settled with him by ll.e Government, but 
Lo because he has obtained it from the original gran- 
tee by transfer, succession or otherwise. 

Theclause includes a case in which a person has 
before the Regulation acquired land by 
from a person with whom it had been settled by tlio 
Government under a lease for a term not less than 

^'^AraTngst the Synting Khasias a sister inherits 
the property of her brother in proforonco to a bro- 

^'^One T. a Khasia obtained a settlement of certain 
lands from the Government on October ‘ilst, 1834, for 
a term of ten years. T. died shortly aftm*, and 
left behind him a brother 11. and two sisters ‘S and L. 

Immediately after his death, his brother in 188G got 

his own name entered as his succossor.in.intorost and 
continued in possession. In 1895 the two sisters sued 

for recovery of possession: 

Held that the case is completely covered by clause 
(61 of Bub.soction (U of section 8 of Uegnintion 
I of 1886, that upon the death of T. and in spito 
of the hostile act of his brother, his sisters became 
owners of the interest originally vested in him, that 
as soon as tlie Regulation came into force on July 1st 
1886, the sisters became land-holders within tlio 
moaning of clause (6) of sub-section U) of sootion 8 


and were entitled to claim settlement from the 
(Jovernment, that although they did not do so, their 
ri.rht3 have not been affected by the settlement made 
.vitli their brother, and tUy t'.ey are ^“titled to re- 
cover the property from the hands of the brother. 

ilnduh Hath Surma v. Hrpamil. Medhv 17 0 819 

and Palan Maria v. Bahtbiram, 24 0. 239; 1 L. W. N. 

Ok relied upon. Th- i • t 

Appeal from the decree of 

.Judge of Sylhef, dated Maroi ^^OS, 

affirming that of the Sab-Judge of that dis¬ 
trict, dated .lane Tst, 1908. 

Babus T.irakishore Ohow/ihuru and ffrojo 

Lai Ghakravarti^ for the Appellants. 

Babu Earenlra Narain Mttra and Btrandra 
Ohnndra Dos, for tbe Respondents. 

JUDGMENT.—The eubjeeb-matter of the 
litigation which has given rise to this appeal 
is a tract of land whereof settlement was 
obtained by one U. Tiraon from the Gov 
ernraent on the ‘ilst October 1834. under a 
qahnluit executed for a term of ten yews. 

The grantee died shortly after, and left be¬ 
hind him a brother U. Hedlot and two 
sisters Ka Sengai and Ka Laban. Iramedi- 
ately after bis death, his brother, m 188 d, got 
his own name entered in the qnhulint as hia 
successor in-interest and apparently continued 
in possession thereafter. U. Hedlot tr^s* 
ferred a portion of his interest in the dis¬ 
puted land to some of the defendants on the 
22nd March 1887. On the 13th November 
1895, the two sisters of U. Timon com¬ 
menced an action for declaration of title to 
the disputed land and for recovery cf pos¬ 
session. Their case in substance was, that 
they were Kkasias and that under the cos- 
tomary rules of inheritance prevalent amongst 
them, sisters were entitled to snooeed in 
preference to brothers. The defendants to 
the suit were U. Hedlot and six other per¬ 
sons who claimed to have derived an _ interest 
in the disputed land from him. Apart from 
objections in bar, one of which i elated to 
the jurisdiction of the Court, the claim was 
resist ed substantially by the second and third 
defendants on the ground that the plaintiffs 
were not entitled to any interest in the land 
as it had been acquired by U. Hedlot. The 
other defendants did not enter appearance. 
Tho Court first tried the objection of 
jniisdio'ion bustd upon the value of the 
suhieeb-mattor of the litigation, and came to 
the conclusion that tlie value of the property 
was within tho limits of its pecuniary juris- 
diption. The case was then tried OP tho 
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merits, and a decree made in favour of the 
plaintiffs on the 18th April 1896- Upon 
appeal that decree was affirmed by the Sub¬ 
ordinate «)udge on the 21st September 1897 
and a second appeal to this Court was dis¬ 
missed on the20fch April 1900. Subsequently, 
the defendants other than the second and 
third defendants applied to have the ex pnrte 
decree made against them discharged. That 
application was successful and the suit was 
revived in so far as they were concerned. 
They resisted the claim on the ground that 
the Court had no jurisdiction to entertain the 
suit because the pecuniary value of the sub¬ 
ject-matter of the land in dispute exceeded 
the limits of the pecuniary jurisdiction of the 
Court. This contention was successful, and 
the result was that on the 15th January 
1905, the Court returned the plaint for 
presentation to the Court of Snbordinate 
Judge, the plaint was duly presented to that 
officer on the day following. The case was 
then tried on the merits. The substantive 
defence to the claim was two fold; namely, 
that the plaintiffs did not acquire any 
valid interest in the disputed property, be¬ 
cause upon the death of U. Timon there was 
no interest left which could pass to them by 
succession; and secondly, that if the interest 
of U. Timon was transmissible by inherit¬ 
ance, the plaintiffs were not the heiresses of 
their brother. The Court of first instance 
decided in favour of the plaintiffs on the 
Ist June 1908 and that decision was affirmed 
on appeal by the District Judge on the 24th 
March 1909, Two of the defendants, the 
fifth and the seventh, have now appealed to 
this Court and on their behalf the decision 
of the District Judge has been assailed on 
four grounds namely, Urst, that the suit has 
not been properly framed, because after the 
plaint had been returned for presentation to 
the proper Court, the pleadings ought to 
have been amended with reference to the 
circumstances as they stood on the 16th 
January 1906; secondly, that the suit is barred 
by limitation; thirdly^ that the plaintiffs have 
acquired no title to the disputed property, 
because upon the death of U. Timon there 
was no interest left to be transmitted to 
them; and/ouri/iZiz, that if the interest of U. 
Timon was transmissible, the plaintiffs are 
not the heirs of their brother. These ar¬ 
guments have been strenuously contested by 
the respondents and a preliminary point baa 


been raised on their behalf that the ex parte 
decree was improperly set aside, inasmuch as 
after the decree of the original Court had 
been affirmed on appeal by the Subordinate 
Judge and on second appeal by this Court, it 
was not competent to the primary Court to 
discharge that decree and direct a re-trial of 
the suit. We must first examine the validity 
of the objection taken on behalf of the re¬ 
spondents. 

It appears from an examination of the 
record that the decree was originally made 
upon contest as against the second and third 
defendants, and was made ex parte, as against 
the others. The second and third defendants 
alone appealed against the adverse decision 
of the Subordinate Judge. To that appeal, 
the only respondents were the successful 
plaintiffs. The Sub-Judge affirmed the de¬ 
cision of the original Court. A second 
appeal was presented to this Court by the 
second and third defendants, and, as in the 
Court of Appeal below, the only respondents 
in this Court were the plaintiffs. The de¬ 
cision of the Court of first instance, which 
has been affirmed on appeal, was con- 
firmed by this Court. Upon these facts, the 
learned Vakil for the respcndeots has con¬ 
tended, upon the authority of the decision in 
Bhonai Sardar v. Tarak Nath Ghowdhuri (1) 
that the decree of the original Court was 
superseded by the decree of the Appellate 
Court, and that, consequently, after the 
appeal had been decided, it was not compe¬ 
tent to the primary Court to set aside the 
ex parte decree even at the instance of persons 
against whom the decree had been made ear 
parte and who had not been made parties to 
the appeal preferred at the instance of the 
contesting defendants. It may be conceded 
that the contention of the respondents is 
apparently supported by the decision upon 
which reliance is placed, but we are of opinion 
that this position cannot be maintained on 
principle. No doubt, when a decree is 
attached by way of appeal to a superior 
Court, if the decision of the Court of Appeal 
affirms that of the Court of first instance, the 
original decree becomes merged in the decree 

of the Court of Appeal. But the application 

ot this general principle may be modified by 
special circumstances. Here, as we have 
already explained, the decree of the primary 
Court was challenged on behalf of thecoutest- 

' (1) 12 0. L, J, 53; 5 Ind, Caa. 525. 
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j £ .lo.ifq They assailed that decree 
ing defend^t T-^h^y ^ere oon- 

oDly m 80 fa oonclueively evidenced by 

oerned and t 

c-c^Btance that they 

other defendants P dismissed 

When, Court Of first instance 

and the decree of t^e Court 0^^^^ that the 

was &&rme < Court was merged m 

decree of . Hate Court only in so far 

*"\hro:igin;r d^ee affected the two con- 
as the Tn so far as that decree 

*®«‘'?*/firother defendants, who had not en- 
affected the Qourt of Appeal was not 

SrvUertorns"ide’r the matter and to pronounce 

fwooirt" ”ooii!.a»~«£. “““5 

this Court- oierely because the appeal 

s xtr c.“ r 

* ofnl the other defendants were de¬ 
prived of their remedy, available under 
^ £• ins to have the c® parte decree made 

•“1“ i o. p™.. 

The view we take is in accordance with that 
taken by this Court in the case of Indn Meah 
TZ Bahh Shnivan (2). Much reliance was 
placed upon the decision 'riRumud Natfc Roy 
Qhowdhry y. Jatindra Nath Ghowdhrv , u 
*u f noao is cleaily distinguishable, because 
Se!e the application to set aside the rci parte 
decree was iLde during the pendency of an 
appeal. Consequently, the question did not 
aLe for consideration, whether it would 
have been competent to the primary Court 
to set aside the ex parte decree upon the 
invitation of the defendants who had not 
entered appearance, after the appeal pre¬ 
ferred by tbe contesting defendants had been 
dismissed. We are clearly of opinion that 
the preliminary point urged by the respond- 
ents cannot be supported. We are furthei 
of opinion that it is too late for them to ta^e 
this objection. The suit has been revived 
and re-tried. If the plaintiffs were of opinion 
that tbe ex parte decree ought not to have oeeii 
set aside by the primary Court, they ought to 
have applied to this Court to discharge tliat 
order as made without jurisdiction. 1 he 
objection wbioh the plaintiffs, as respondents, 

now seek to urge, is not taken, with a view to 
(2) U c. Li. .T. 42; 15 0. \V. N. 708; 10 lii.l. C.is 

13 0. L. J. 221; 38 C. 394; 9 1ml. Cas. 189; 15 
C. W. N. 399. 


support the decree in their favour; if it is 

allied to prevail, the decree, though 

favour, must be discharged as made vyithout 

jarisdiction. The preliminary objection is 
therefore, overruled, and we proceed to 
consider the points urged by the defendants 
in support of their appeal. 

The first point taken by the appellants is 

that the anit has not been properly constituted 
t- fVia nl'-inf. as it now stands, seeks 

rlueTon the basis of events as they happened 
hetre the 13th November If ^ /the date 
of the original presentation of _ the plaint) 

•vnd all intermediate transactions between 

that date and the date of tf 

of the plaint in the Court of the Subordinate 

.fudge have been ignored. In support of 
this proposition reliance has been placed 
upon section 57 of the Code of Civil Pr^e- 
dnra of 1882 and section U of the Indian 
Limitation Act of 1877. Section 57 of the 
Code of 1882 provides that the plaint shall 
be returned to be presented to the proper 
Court if a suit has been instituted in » 0°®" 

whose grade is lower or higher than I'lak o* 
the Court competent to try it, where snob 
Court exists or where no option as to . toe 
selection of the Court is allowed by law. 
Section 14 of tbe Indian Limitation Act pro- 
vides that in computing the period of limita- 
tion prescribed for any suit, the time during 
which the plaintiff has been prosecuting with 
due diligence in another civil proceeding, 
whether in a Court of first instance or in a 
Court of Appeal, against the defendant, shal 
be excluded, where the proceeding is foondeO 
upon the same cause of action and is present¬ 
ed in good faith in a Court which from 
defect of jurisdiction or other cause of a like 
nature is unable to entertain it. It baa bron 
argued on behalf of the appellants, that the 
c-iiubined effect of these two sections is that 
when the plaint which has been returned^ iB 

presented in a Court of competent jurisdiction, 

the suit must be taken to be instituted on 
the date of suoh presentation. In our opi¬ 
nion, this contention is well founded and IS 

not opposed to the decision in Hm'i Uohu» v. 
Nnimiiddin (4), which was a case of 

luont and not of reliirn of plaint Iwre«* 
Chiinder v. Fran Nishen (5l; Rom Coomor 


(■l) -20 C. 41. 

CO 7 W. U. 157 . 
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Dwarkanoth (6) ; Sham Chand v. K^ally Kanth 
(7)',Rusrutoollah v. Aboo MahomediS)]. In fact, 
if the contrary view were adopted, the in¬ 
ference would follow that the provisions of 
section 14 of the Indian Limitation Act were 
snperflaous. It would have been needless to 
formulate the rule embodied in section 14, 
unless the theory were adopted that the suit 
was instituted only when the plaint was 
presented in the Court of competent juris¬ 
diction. Consequently, the view may well 
be maintained that the plaint in this case 
ought to have been amended and the plaintiffs 
required to base their claim to relief on the 
footing of circumstances as they stood on the 
16th January 1906. We are clearly of opi¬ 
nion, however, that the suit ought not to fail 
on this ground. No such objection was taken 
in the Court of first instance after the plaint 
had been presented. If the objection had 
been taken, the plaintiffs might easily have 
amended their allegations. It is further 
plain that the defendants have not been in 
any manner prejudiced by reason of the 
omission of the plaintiffs to amend the plaint. 
The events upon which the defendants rely 
have all been investigated by the Courts 
below. The most important of these, is the 
settlement with them by the Glovernment 
after the institution of the suit in 1395. The 
defendants have, as a matter of fact, through¬ 
out contended that the plaintiffs are entitled 
to relief, if any, on the footing that the 
defendants are now settlement-holders for a 
term of 15 years under a lease granted to 
them on the 1st April 1893. The defendants 
will be amply protected, as we propose to 
take this fact into account, and determine 
thereon the relative rights and liabilities of 
the parties, this is in accord with the prin¬ 
ciple that the Court may, for the sake of 
justice, take into consideration changes in 
the title pendente Ute ; Ram Ratan v. Mohant 
Schu (9) and Ramyad v. Bindeswari (10). 
The first contention of the appellants, though 
technically coirect, must consequently be 
overruled. 

In support of the second contention of the 
appellants it has been argued that the view 
is barred by limitation, because admittedly 

(6) 5 W. R. 207. 

(7) (1863) 2 Hay 314. 

(S) 6 W. R. 39. 

(9) 6 C. L. J. 74 ; 11 0. W. N. 732. 

(10) 6 0. L. J. 102. 


defendants and their predecessor U. TImon 
have been in possession of the disputed land 
from 1885, while the present suit, for the 
purpose of limitation, must be deemed to have 
been commenced on the 16bh January 1906. 
The plaintiffs, however, are clearly entitled 
to the benefit of the provisions of sub-sec¬ 
tion (1) of section 14 of the Indian Limitation 
Act. It cannot be disputed that the plain¬ 
tiffs have prosecuted with due diligence the 
original suit as against these defendants, and 
that they have been obliged to institute the 
present suit, because the first suit could not 
be entertained by the Court on account of 
defect of jurisdiction. There can be no 
controveisy that the plaintiffshave throughout 
acted in good faith. As already stated, the 
second and third defendants raised the ob¬ 
jection of valuation at tbe original trial. 
Upon evidence, the Court held that the ob¬ 
jection was groundless. At the instance of 
the present appellants, however, the Court 
subsequently, on the revival of the suit came 
to the conclusion that the objection was 
well founded. Under these circumstances, in 
view specially of the divergence of opinions, 
expressed by the Court on the two occasions, 
it is clear that absence of good faith cannot 
be imputed to the plaintiffs. It is further 
plain, that as against the present defendants, 
the suit must be treated to have been pending 
from the 12th November 1895 when the 
suit was instituted up tc the 15th January 
1906 when the plaint was ordered to be re¬ 
turned for presentation to the proper Court. 
This is so, irrespective of the proceedings by 
way of appeal at the instance of the second 
and third defendants to which the present 
defendants were not parties. If the period, 
between the 13bh November 1895 and 15bh 
January 1906, is excluded, it is clear that 
no question of limitation arises, because the 
dispossession by tbe defendants took place 
after tbe death of U. Timon in 1885. The 
view we take is in accord with that previously 
taken by this Court [Tahhuroodeen v. Kurim- 
bux (11) Rhellat Ohunder Ohose V. Nus^ 
seeb'Un-ntssa (12) ]. The second contention 
of the appellants must, therefore, be over¬ 
ruled as untenable. 

In support of the third ground, it has 
been urged that upon the death of U. Timon 
bis interest terminated and consequently 

(11) 3 W. R. 20. 

(12) 16 W. R. 477. 


382 


INDIAN OASES. 


« 


[ 191 ^ 

% 


HEDLOT KHABIA V, KA RAN KHASIANI, 

evea if it be aasumed that his sisters were the 
heiresses-at-law, they did not acqaire any 
interest by inheritance. In our opmion, this 
contention is not well founded. In the 
first place, it is clear that as the lease in 
favour ofU.Timon was for a terra of years, 
it did not terminate with the life of the 
grantee. As was observed by their Lordships 
of the Judicial Ooramittee in the cases of Tei 
Ohand v. Sreekinth Qhose (13), Raja Burda- 
kanth Roy^. A/wfe Munjoore pisiah (14) and 
Gobind Lai Rroy v. Remendra Narain Roy 
Ohowdhury (15), in the absence of a specific 
provision to that effect, a lease for a fixed 
term of years does not terminate upon the 
expiration of the stipulated term by the 
mere fact of the death of either the lessor 
or the lessee. Upon the death of U. Timon, 
therefore, there was a transmissible interest 
which vested in his heirs by succession. We 
shall assume, for the present, that his two 
sisters were the heiresses. Notwithstanding 
the fact that they were heiresses, the brother 
of U. Timon took possession of the property 
and got his name entered in the quhuU it as 
the successor-in-interest of the original 

grantor. This happened in May 1886, before 
Regulation I of 1886 had come into oparation 
on the 1st July 18SG. It cannot be disputed 
that before the Regulation came into force 
the rights of the parties were governed by 
the terras of the contract between the 
grantor and grantee, as also the customary 
rules of inheritance to which the parties were 
subject. The mere recognition by the 
grantor of the brother as successor of the 
original grantee, obviously, did not pre¬ 
judice the position of the heiresses. The 
question, therefore, arises whether when the 
Regulation came into force, it altered the 
status and rights of the parties. Now 
section 8 of the Regulation deals with the 
question of the status of land-holders and 
the mode in which that status may be 
acquired. Sub-section (1) of section 8 is 
divided into two clauses (a) and {h) whiolx 
deals with two different set of oircumstanoes. 
Clause (a) provides for the case in which 
a person has, before the commencement of 
the Regulation, held immediately under the 
Government for 10 years continuously any 
land not included cither in a permanently 

(13) 3 M. I. A. 261; G W. H. 48 (P. C.). 

(14) 4 M. 1. A. 321. 

(16) 17 0. 686. 


settled estate or in a revenue free estate, 
and who has during that period paid to 
the Government the revenue due thereon, 
or held the same under an express exemption , 
from revenue. Clause (6) deals with the case in 
which a person, whether before or after the 
commencement of the Regulation, acquired 
any such land under a lease granted by or 
on behalf of the Government the term of 
which is not less than 10 years. Bach of 
such persons is under section S deemed to 
have acquired the status of a land-holder 
in respect of the land. It is obvious that 
clause (u) has no application to the oiroum* 
stances of the present case because u. Timon 
did not, before the commencement of the 
Regulation, hold for 10 years c^ntinuoasly the 
disputed laud under the Government. 
Clause (6), on the other baud, plainly 
applies to the case; but it has beau argued 
that in view of sub seo'ion (2) of section 8, the 
operation of clause (6) is excluded. Sub-seotiou 
( 2 ) provides that when land held by one 
person has come, immediately by transfer or 
succession to be hold by another, the hold¬ 
ing shall, for the purpose of sub-section (1), 
clause (n), be deemed to have been o^ntinnous, 
and the latter person may, in reckoning the 
lengtii of his holding, add the holding 
of the former to his own. It has bseu argued 
in substance for the appellants that as sub¬ 
section ( 2 ) is limited in its application to 
cases falling within clause (a) of sub-seotion 
(1), clause {h) of sub section (1) cannot ba 
applied to the oircumstauoes of the present 
ciise. In our opinion, the contention is not 
well founded. The Legislature did not extend 
the application of sub-section (2) to oaaea 
under clause (h) of sub-section (1) for the 
obvious reason that it was needless to do. 
Clause (6), as we read it, applied to a ease 
in which a person has acquired laud, not 
merely because it lias been directly settled 
with him by the Government but also be¬ 
cause he has obtained it from the original 
grantee by transfer, succession or otherwise* 
In our opinion, clause (6) may be read so 
as to include a case in which a person baSi 
bsfore the commencement of the Regulation, 
acquired the laud by iuhei'itauoa from ^ 
person with whom it has been settled by the 
Government under a lease for a term not 
less than ton years. The learned Vakil for 
the appellants does not dispute that the 
term * acquired*' may be interpreted in the 
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■wider sense just indicated. But be contends 
that a narrower construction may very well 
be put upon it. We are of opinion that 
the restricted interpretation suggested ought 
not to be adopted and wo are fortified in 
this view by the circumstance that the 
Legislature has not thought fit to make the 
provisions of 8ub*section (2) applicable to 
cases covered by clause (a). The policy of 
the Legislature is obvious. In the case 
covered by clause (a) where title is acquired 
by continuous possession for ten years, the 
Legislature provides that the possession of 
the succesBor-in-interest may be added to the 
possession of the previous holder. In a case 
comprised within clause (6) it is not neces* 
sary to make a provision of this character, 
because the original grantee holds under a 
lease and the interest of the successor-in- 
interest may be taken to have been acquired 
for him, whether it has been acquired by 
succession,transfer or any other manner. The 
present case is thus completely covered by 
clause (6) of sub section (1), It has been 
finally argued by the learned Vakil for the 
appellants that the sisters of the original 
grantee cannot be said to have acquired the 
land, because admittedly they never ob¬ 
tained possession. It has been argued in 
substance that the term ‘acquired’* connotes 
entirely over the property; in other words, 
that a person cannot be said to have “ac¬ 
quired” land unless he has acquired 
physical possession thereof. We are not 
prepared to accept this contention as well 
founded; the ordinary meaning of the term 
acquired” undoubtedly does not lend any 
support to this argument. The true posi¬ 
tion, therefore, is that upon the death of 
U. Timon and in spite of the hostile act of 
his brother his sisters became the owners 
of the interest originally vested in him, and 
as soon as the Regulation came into force on 
the Ist July 1886, the sisters became 
land-holders within the meaning of clause 
(6) of sub-section (1) of section 8 of the 
Regulation, Once the conclusion is firmly 
established, the case proves reasonably plain 
and free from difficulty. Section 9 provides 
that a land-holder shall have a permanent, 
heritable and transferable right of use and 
occupancy in his land, subject to the 
payment of revenue and the other items 
mentioned in clause (a) and subject also 
to other conditions needless to enumerate 


for our present purposes. Consequently, it 
cannot be maintained that upon the expiry 
of the term of ten years fixed in the lease of 
the2l8t October 1884, the interest of the 
sisters completely terminated; they were 
completely entitled to claim settlement from 
the Government. True it is, that they 
have not done so. But it is plain from the 
other parts of the Regulation, to which we 
shall presently refer, that their rights have 
not been affected by the settlement made with 
their brother. Section 39 provides that no 
person shall, merely on the ground that a set¬ 
tlement has been mado with him or with some 
person through whom he claims, be deemed 
to have acquired any right to or over any 
estate as against any other person claiming 
rights to or over that estate. The same doc¬ 
trine is recognised in section 62, which 
provides that nothing contained in Chapter 
IV of the Regulation and nothing done in 
accordance therewith, shall be deemed to 
preclude any person from bringing a suit 
in the Civil Court for possession of a declara¬ 
tion of his right to any immoveable property 
to which he may deem himself entitled. 
Consequently, the inference is irresistible 
that in spite of the Settlement of 1898, the 
plaintiffs, as the sisters of the original grantee, 
are entitled to recover the property from 
the hands of the brother who has unlaw¬ 
fully seized it. The view we take is 
supported by the decision of this Court in 
the cases of Madhub Nath Surma v. Myarant 
Medhi (16) and Patan Maria v. Bhabtram 
(1,7). The third ground upon which the 
decree of the , District Judge is assailed 
cannot consequently be supported. 

In so far as the fourth ground is concerned, 
it raises a question of the customary rules 
of inheritance which govern the parties to 
the suit. It has been argued that the 
District Judge has overlooked the fact 
that the plaintiffs are not Khasias but Syrt- 
tingSf and has, therefore, erroneously applied 
to the plaintiffs a rule of succession which 
obtains only amongst Khasias. We are of 
opinion that there is no substance in this 
contention. It may be conceded that in 
the settlement proceedings it was alleged 
that the plaintiffs were not Khasias bub 
Syntings and that the customs and usages 
of the Khasias and Syntings were radically 

(16) 17 C. 819. 

(17) 24 0. 239; 1 0. W. N. 94. 
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distinct. When the case came to be argaed, 
Sowever, before the Courts below 't 
appear to have been urged that the cue 

tomary rules of inheritance were dj^fferent m 
the two classes. In so far as we 
able to gather, the name Spnt.np is apphe 
properly to person residing in the Jaznha 
hills, but as they are the residents of the 
Khasia hills are popularly known as Khisias. 
The Sub-Judge found upon the evidence that 
amongst the Syntings, a sister inherits the 
property of her brother in preference to a 
Mother. This conclusion is supported not 

merely by the oral evidence but also by the 

“pinion of experts. [The Kh^as by Major 
Gardon; StatiBfcical Acooanta of Assam oy^\T 

William ifunter. Volume 203, 489; Diary 
of Mr. Heath; Reportof Mr. Shadv7eia When 

the matter was taken on appeal before the 

District Judge, objection was taken to the 
ludement of the Sub-Judge, not on the ground 
that different rules govern the 
and the Suntings in this respect, bub that 
he had misconceived the evidence 
the rules of succession amongst the Kha- 
aias. It was further urged that the rules 
of inheritance, so far as the Khasms Are 
concerned, did not apply to the case. Ihe 
District Judge has overruled all these ob- 
lections, and, in our opinion, rightly done 
BO. It is plain from the record that the dis¬ 
tinction now sought to bo raised was never 
suggested in the Courts below. We may fur¬ 
ther observe that this point might and ought 
to have been raised at an earlier stage of the 
case when upon the death of the original 
plaintiffs their daughters applied to be 
brought on the record as their representabives- 
in-interest. They were allowed, however, 
to be substituted without any question. The 
District Judge held upon the evidence that 
the rule of succession applicable to the case 
was that which prevailed amongst the 
Khasias, namely, that a sister succeeds to tho 
estate of her brother in preference to a 
brother. This conclusion, in our opinion, 
cannot be successfully assailed, and the 
fourth ground of appeal, must be nsgativei. 

The result is that all the objections taken 
by the appellants fail, and the appeal is 
accordingly dismissed with costs. 

Appeal dismissed. 
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Civil Revision No. 75 of 1911. 

January 3, 1912. 

Present: —Mr. Justice Chamier. 

MUTSADI LAL—Applicant 

versus 

mule MA.L-Opposite PxRtr. 

Bengal North TTcsfvrn Provinces and Assam Cml 
cZts Act (XU Ot 1887), 8. 2 l-D.str.ct Judge- 

Power to assign cases to Additional Jndge-Jurisdwtwn. 

A District Judge has power to assign any oaae to 

an Additional Judge, who .in 

in pursuance ot such assignment, does not act leyond 
his jurisdiction. 5j.t» i 

Revision against the order of the Additional 

District Judge of Meerut, dated Ist May 1911. 

Mr. Ross Alston, for the Appellant. 

Dr. Tei Bahadur Sopru, for the Respondent. 
JUDGMENT.—On November the 24tn I 
called upon the Additional Judge to e*Pl»\n 
how he came to exercise jurisdiction in this 
case and to forward to this Court copies of 
any general or special orders bearing upon 
the question. The report now made by the 
Additional Judge and the copies ot orders 
submitted by him show that m 1907 the 

District Judge of Meerut assigned to the 
Additional Judge all appeals, applications 
and miscellaneous oases coming from the 
Muzaffernagar district, and it is in P^rBU- 
ance of those orders that the present A^di- 
tional Judge entertained the appeal in the 
present case. It is contended that the Dis¬ 
trict Judge had no power to make^ over t he 
work of the Muzaffernagar district ^to the 
Additional Judge and that the word assign 
in section 21 sub section (3) of the Oi^l 
Courts Act does not refer to action to be 

taken by the District Judge bub to 

betaken by the Local Government. There 
ia no section in the Act which empowora the 
Local Government to assign to an Additional 
Judge work which in the ordinary oouree 
would come before a District Judge but 
there is a provision in section 8 aub-Beotiou 
('>) to the effect that an Additional Judge 
shall discharge any of the functions of the 
District Judge which the District Judge may 
assign to him. It is quite clear to me that 
the District Judge had power to assign ap¬ 
peals and other oases coming from^ the 
Muzaffernagar district to the Additiona 
Judge. Therefore, the Additional Judge had 
jurisdiction to hear the appeal in the present 
Casa. The application for revision fails and is 
dismissad with costs* 
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NGA PYAN D. EMPEROR. 

(s. c. 4 Bur. L. T. 267.) 

UPPER BURMA JUDICIAL COM- 

|MLSSIONER*S COURT. 

Criminal Appeal No. 172 of 1910. 

March 21, 1911. 

Present: —Mr. Shaw, J. C. 

NOA PYAN —Appellant 

versus 

EMPE ROR—Respondent. 

Penal Code (Act XLV of 1860), S5. 84, 307, 471—[7n- 
soandness of inind^Proof- Evidence. 

The accused was convicted for an offence, under 
section 307 of the Penal Code. It was found from 
the evidence for the prosecution that he was known as 
Mad Nga Pyan”; that immediately before he commit¬ 
ted the offence he was noticed by persons to be in one 

under a delusion that 
the Phongyi whom he attacked was keeping his sisters 
and daughters in the monastery, that he confessed to 
the investigating Officer and the headman, that he 
discontinued the attack when he was asked to do so 

and that the act was utterly unprovoked and motive¬ 
less: 

Held, that under these circumstances the accused 

was at the time of committing the offence incapable, 

by reason of unsoundness of mind, ot knowing the 

nature of the act or that it was wrong or contrary 
to law. 

Appeal against the finding and sentenoe of 
the Sessions Judge, Mag we, in Sessions Trial 
No. 32 of 1910, whereby appellant was oon* 
vioted under section 307 of the Indian Penal 
Code, and sentenced to 10 years’transportatioD. 

Mr, H, M, Ijutier, Public Prosecutor, for the 
Respondent. 

JUDGMENT.—Appellant Nga Pyan, 43, 
has been convicted under section 307, Indian 
Penal Code, and sentenced to 10 years* trans¬ 
portation for having on the 18th September 
1910 at Aingtha attempted to murder a 
Pongyi U. Ahsinna by cutting him with a da. 

The facts are not open to doubt. There 
were several eye-witnesses and the appellant 
does not seriously attempt to deny what he 
did. The Pongyi was lying on a bedstead 
under his monastery when appellant, without 
any sort of provocation, attacked him with a 
dama that had been lying on the bedstead. The 
Pongyi succeeded after the first cut in getting 
away, but when he tripped and fell, appellant 
who had pursued him renewed his attack. 
There was no sort of motive for ill-will on 
appellant’s part towards the Pongyi 
There were eight wounds on the Pongyi, four 
of which were declared by the Medical Officer 
as grievous and at least two were in danger¬ 
ous situations. Having regard to the number 
and character of the wounds, an intention to 
cause death must be inferied. 


The apoellant in his defence pleaded 
iQsanity. Bat the Sessions Jadge after study¬ 
ing Mayno’s (llomraentary cams to the con- 
olasion that appellant was not incapable of 
knowing the nature of his act or that it was 
wrong or contrary to law. 

The evidence as to aposllant’s state of mind 
was all giveu by the witnesses for prosaou- 
tion. The appellant called no witnesses. 
There is, however, practical unanimity. Ap¬ 
pellant was known as “the Mad Nga Pyan.** 
He was sometimes mad and sometimes sane. 
When mad he was restless and could not eat 
and went about shouting, crying out that he 
was surrounded and attacked and praying 
for help and trying to hide. It is to here- 
marked that here we have evidence indicating 
an unmistakable delusion characteristic of 
insanity. Oq the 18th, immediately before 
his attack on the Pongyi, appellant was 
noticed by more than one person to be in one 
of his mad fibs. One observed that he was 
restless, another that he was silent and sullen. 
He himself explained to the Pongyi that his 
“mind was hot.” The Pongyi advised him 
to continue telling his beads. This was only 
a short while before he attacked the Pongyi. 
As the Sessions Judge also observed, appel¬ 
lant inamediately before the attack said that 
he wanted to see his children. The Pongyi- 
himself gave one explanation to the trying 
Magistrate, , that appellant thought his 
children were dead. Another explanation 
wmld seem to be furnished by what appellant 
said to the Sub-Inspecbor when the latter 
arrived to begin his investigation on the day 
on which the occurrence in question took 
place. As a confession what he said to the 
Sub Inspector could not, of course, be proved 
against appellant. But 1 see no reason why it 
should not be proved in appellant’s favour in 
reference to his stale of mind. It was to 
this effect, that he met the Pongyi because 
the Pongyi was keeping his sisters and 
daughters in the monastery. Appellant had, 
as far as the proceedings show, no sisters, and 
only one daughter, a girl of 12, who was in the 
village at the time of his attack on the 
Pongyi. It seems to be quite clear that the 
Pongyi was nob keeping any women folk in the 
monastery. As the Sessions Judge perceiv¬ 
ed. a delusion seems to bo involved here, 
whichever explanation we accept. To the 
headman, on the same day. appellant said 
that he had apologised to the Pongyi and 
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the Porpyi liad accepted bis apology. I 
cannot fee in this statement evidence of 
sanity On the contrary, Ench a stateraeiit 
could hardly have been made by a man ,n hi 

eenscs It does not, to me, appear to afford 

any indication that appO ant knew (at the 
time of committing the act) that he was doing 
what was wrong or contrary to law. Ihe 
failure to appreciate the gravity of b» 
so great as to be inconsistent with snch 
knowledge even at the time of the statement 
nor can I see any evidence of vanity in the 

fact that after having very nearly killed U. 
Ahsinna appellant desisted from bis attack 
when IT. Lekkaaa ordered him to do so. 
Next day appellant was apparently quite sane 
and (henceforward he exhibited no symptoms 
of menial unsoundness. But this does not 
mean that he coaid not have been insane be- 
forehand (here is no reason for doubtinpr the 
Irulh of the evidence that he had been, which 
I have already summarised. The learned 
SeesioDS .lodge believed it, for he held that the 
accused before his assault on the complainant 

hadiotbaenin a normal state of mind and 
wafi subject to delusions. I agree that it 
is ui safe to admit a plea of insanity upon 
aiguments merely derived from the character 
of the crime—though cases are not unknown 
in which such a plea has been admitted on no 
other ground. But here we Lave other evi- 
derce, tjz., the evidence just referred to, and 
taken in connection with that evidence, the 
utieily unprovoked and motiveless character 
of ti e act in question indicates very strongly 
that appellant was of unsound mind and in¬ 
capable within section 84, Indian Penal Code, 
at the time he committed it. Appellant’s 
omission to escape or conceal himself is a fact 
tending in the same direction. My opinion is 
that appellant is entitled to be acquitted. I 
find that the accused Nga Pyan attempted to 
murder U. Ahsinna, an offence punishable 
under section 307, Indian Penal Code, but 
that at the time he did so he was incapable by 
reason of unsoundness of mind of knowing 
the nature of the act or that it was wrong or 
contrary to law and 1 direct that he be acquit¬ 
ted of the said offence. 


The case is to be reported to the Local Gov¬ 
ernment under section 471, Criminal Proce¬ 
dure Code, and meanwhile tlie aroused is to 
be detained in safe custody as required by that 

section. 


(s. c. 4 Bur L. T. ^79.) 

LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 342 op 1911, 

August 4, 1911- 

Pr««enf:-Mr. .Instioe Ormond. 

NQA PO ton— Appellant 

versuf 

Messrs. MOHR BROTHERS and Compant 

Ti MiTBD ““RbSPCNDBNTB* 

, ^ J l Arf XLV of 186 ' S. 420 - CAeatiriff— 

Penal Code false i'epreseniation—Prom'‘Ssory 

Advance of oral evidence to prove 

note executed . .-anlprot^ecuHon bound to prove 

plainants ^ of paddy in the creek and 

that he had *^7 boat-load^of 

re^rosontotion of intention was not 

the written agreement Evijenco Act 

bodied in it, there was nothing m the Evidence^ 

to preclude evidence being given of the represenia 

time or other and failed to do so, the 

show that the roprosentttt.on 

was false, that is, at the time of making it ho had no 

intoutiou of carrying out the promise. 

(3) That the facts warranted the infereuco that 

accused*s representation was false. 

Mr. Jordan, for the Appellant. 

Mr. McBoneJl, for the Respondents. 
JUDGMENT.—On the 14 Jj*®® 

theaocosed sold one boat-load of paddy to 

the oomplainanis at their mill 
broker, Ko Hmya. Accused asked 
for an advance of Rs. 1.500 saying that he 

had two more boat-loadaof ’®.*"®. 

naungto Creek and that he would bring th^ 
to the mill and would sell the paddy to Mm- 
plainants. The broker took the 
the Manager of the mill and repeated o 

the aooused’a statement and 4f%r 

accused an advance of RSi l^^Wi 
which he and the accused ioinlly 
a promissory* note in favour of the W 
plainants. The piomissoiy-nole beats these 
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words: “For value received, this day in cash 
advance for the supply of grain.” The 
accused absconded and the complainants 
preferred a charge of cheating against him. 
He has been convicted under section 420 of 
the Indian Penal Code and now appeals. 

Mr. Jordan for the accused contends that 
the transaction was one between the accused 
and the broker, and not between the accused 
and the mill: and that upon the authority of 
the Full Bench case of Reid v. So Hlaing (1), 
no evidence of the arrangement between the 
parties besides the promissory-note is admis¬ 
sible. Mr. McDonnell, who appears for the 
prosecution, asks me to hold that under 
proviso 1 to section 92 of the Evidence 
Act such evidence is admissible, in accord¬ 
ance with the opinion of Mr. Justice Twomey 
expressed in So Eluttg's case (l), and also 
in accordance with the opinion of Mr. Justice 
Hartnoll expressed in the present case, when 
ordering further inquiry on the 16 th Sen- 
tember 1910, 

I find it difficult to apply the first proviso 
of section 92 of the Evidence Act to the 
present case, because the promiseory-note is 
not impugned in any way. But 1 think evi- 
dence of the false representation is clearly 
admissible. All that was decided in So 
Maing's case (1) was that where a party to 
a written contract institutes a criminal pro¬ 
ceeding against another party 
tract, and the question arises 
contract between the parties 
visions of section 92 of the 

apply, and the complainants must be deemed 

to be a party” to the case within the mean¬ 
ing of that section. 

In a case of cheating such as the present 
case, the question primarily is: —Did the 
accused fraudulently or dishonestly induce 
the wmplainants to part with the money 
mentioned in the promissory.note by an 
untrue representation of fact P The repre- 

™ Ti, that the 

accused had two boat-loads of paddy in the 

them ^o“th*'^“^'l* " intention to bring 

them to the mill and to sell the paddy to the 

complainants. The question of admissibility 

of evidence only arises in connection with 

the representation of intention if the inten- 

ion IS expressed in an oral promise and if 

the oral promise is ineonaistent with a con- 

On Lj! 738.‘ ‘ « '-“I' 952, 


to such con- 
whafc the real 
was, the pro- 
Evidence Act 


temporaneous written agreement which is 
not impugned, or if the oral promise is such 
that (had it in fact been made) it would 
have been expressed in the written agree¬ 
ment; the rules of common sense, apart from 
the provisions ot the Evidence Act, would 
exclude evidence attempting to prove such 
oral promise:— because any such evidence 
would not be sufficient to support a convic¬ 
tion in the face of the written agreement. 
But it would be open to the accused to show 
that the alleged representation was em¬ 
bodied in an oral promise which was inconsist¬ 
ent with the written agreement. Such evidence 
would be adduced not for the purpose of 
contradicting, varying, adding to or sub¬ 
tracting from the terms of the written 
agreement, but for the purpose of showing 
either that the alleged representation could 
not have been made, or that it could not have 
operated as an inducement to the com¬ 
plainant to part with his property. On the 
other hand, if the alleged representation of 
intention is not inconsistent with the written 
agreement, and would not have been em¬ 
bodied in it, there is nothing in the Evidence 
Act to preclude evidence being adduoaJ to 
prove the representation. 

A promissory-note is essentially a self-con¬ 
tained and complete contract in itself ; and a 
promise to deliver goods could not be a term 
of that contract. To admit, therefore, evidence 
to prove such a promise would not be to add 
to the terras of the promissory.note And 
only qneBtion ihU could arise as to the 
admissibility of evideuce to prove the alleged 
representation of intention would b?:—la the 
alleged representation inconsistent with the 
contract embodied in the promissory-note ? No 
presumption arises that, because there was 
a promissory-note, there were no other con¬ 
temporaneous transactions or negotiations 
between the parties. Promissory-notes are 
frequently used as security in commercial 
dealings when advances are made ; and 1 see 
nothing inconsistent in a mill giving as a loan 
re-payable on demand, money to a trader who 
has agreed to sell paddy delivery of which 
18 to be given on a future date ; even though 
It may be understood by both parties that in 
all probability the loan would not be called 
in before the date for delivery of the 
paddy, and that on delivery the prico 

would be deducted from the loan. The loan 

18 lu fact independent of the contract of sale- 
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althooKh t.hROontraobof sale (or, more strictly 
rowing, the representation of tne vendor 
that it was his intention to deliver the paddy 
in accordance with the contract of sale) operat¬ 
ed as an indncement to the 
make the loan. In the present case there 
was no contract of sale. The intenUon of 
u aA fif true) to brinjf and to offer for 

sale the paddy wonld be a fact mdependen 
of any contract and would not be tncons.atent 
with a contract of loan, though it mignt have 
been indnced by, and was an indncement for, 

There can be no donbt that the alleged re¬ 
presentation was made by the acoused to the 
broker, in order that the broker might obtain 
the Rp. l.bOOfrom the complainants upon the 

faith of that representation, as a 
the complainants to the a03used; and that 
the complainants were induced by saoh re¬ 
presentation of the accused to deliver the 
Rs. 1,500 to the accused. If then the repre¬ 
sentation has been proved t> be false, the 
offence of cheating has been made out. it 
IB not Fufficient to prove that the accused 
promised to bring paddy to the mill at some 
time or other and failed to do so ; the proaeon- 
lion roust show that the repieseotalion made 
by the accused was false, i.e., that at the 
time of making it he had no intention of carry¬ 
ing out the promise. The accused s repre¬ 
sentation was that he had the two biat-loads 
of paddy then in the creek and that his 
intenion was to bring that paddy to the 
mill the next day. After receiving the 
Ks. 1,500 the accused absconded ; I think it 
is legitimate to draw the inference from those 
facts that the accused's representati.in was 
false ; and his defence is that he does not 
remember the transaction. The accused lias 
been sentenced to three years’ rigorous ira- 
prisonraent. I uphold the conviction, but I 
think that a sentence of one year’s rigorous 
imprisonment is sutfioient. 1 alter the 
sentence acooidiugly. 

iicnteucc altered. 


(a. c. 4 Bur. L. T. 269.) 

LOWER BURMA CHIEF COURT. 

Criminal Revision No. 160-B or 1910. 

Jnly 5, 1910. 

Present: —Mr Jnstice Twomey. 

MADAR SAHIB— Petitionir 

versus 

EMPEROR—Opposite 

Lower Biirtna Land find Revenue Act ill oj 1876), 

61,52 63, 69 -P«»Ure (o comply 

‘tcUh notice of ejectoient-^Vetnarcated grazing W 
Admission of receipt and disobedience 

cation hound to prove illegal 

of Rules— Criminal Procedure Code {Act V of 1898), 

S.S. 190(o), W -Magistrate acting ^ 

lerfyco//fict-F(n7arcfoiu/ormacctt!jc.i of hi,>, right to 

he trisd bv (inothct Cowrf. ^ 4 *,,^ 

In a prosooution for failure to comply with a notice 

of eiectmontfiom laud said to form part of domar- 

cated grazing ground, an admission by the acoused of 

the receipt of Ltice and of his failure ^ 
it does not amount to an admission that he hM 
committed an offence, as it does not imply that the 
accused admits his liability to ejeotrnont. The 
sccutioa must prove not only that the ^ 

served with a notice and disobeyed it bat that ho 
actually occupying the land in contravention of rules 

under the Land and Revenue Act. 

Rules 51 and 52 only lefor to .'^nd ^ 
temporary occupation under section 19 of the Act, 
and do not apply to demarcated grazing grounds. 

Rule 65 deals with persons who encroach on gra*- 

Ai^iff-Kinpcror v. To Chon, 2 L. B R. 311; 1 Cr. L. J. 

1118, referred to. . , i 

Whore a Magistrate acts on lua own knowledge 

of facts under section 190 (c) of the 
dure Code, he is bound to proceed under section 
aud inform the accused that he is entitled to be tried 
by another Court Failure to comply with this im- 
porativo rule of law in sootion 191, is a defect which 

invalidates the proceedings. i. ii»* f 

Application to revise the order of the 
Clasa Township Magistrate of insein, dated 

the 3rd day of May, 1910. 

Mr. R, JV. Burjorii, for the Petitioner. 
JUDQMENr.—The appellant was fin^ 
Rs. 25 under rule 51 (should be rule 6-) 
of the rules under the Lower Borina Land 
and Revenue Aot for failing to comply 
a notice of ejectment from land said to ior.a 
part of a demarcated graving ground. 

The Sessions Judge declined to interfere ^ 
revision remaiking that the acoueel admitted 
the offence and that there wae no reason to 
think the conviction was wrong. The accused 
only admitted that be had received the notiOT 
of ejectment. The Magistiate further noted^, 
it is tine, that**ihe accused pleads guilty, 
but the plea clearly meant no more 

than that he admitted receipt of the votiw 
aud failure to oomply with it, Ther« W 
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nothing to show that he admitted liability 
to ejectment. On the contrary* the village 
headman states that the accused gave as bis 
reason for dieoteyirg the notice that be was 
working on the land with the Deputy Com¬ 
missioner's permission for some years and 
in a later petition to the Magistrate (in bis 
capacity as Township OflScer) the accused 
ctntends that the land occupied by him is 
not within the grazing ground and that he 
has possessed it and paid revenue on it for 
twenty years. If the latter statement is true 
the accused would have acquired landholder's 
rights. But in any case it is clear that the 
accused by no means admitted the commission 
of any offence and that evidence should have 
been recorded . for the purpose of establish¬ 
ing his guile before punishing him under 
rule 52. The Magistrate should have re¬ 
quired proof not only that he had been served 
with a notice and disobeyed it but that he 
was actually occupying the land in contraven¬ 
tion of rule 51. 

It may also be remarlred that rule 51 and 
rule 52 are of doubtful applicability to cases 
of encroachment on grazing grounds. Graz¬ 
ing grounds can hardly be called available 
lands. They are lands definitely allotted 
under section 20 of the Act from the land 
(waste and available) referred to in section 
IS. Rules 51 and 52 seem to refer only to 
lands available for temporary occupation under 
section 19. Demarcated grazing grounds 
ate not such lands. 

Moreover, the rules make a separate provi- 
sion (role 69) for dealing with persons who 
encroach on grazing grounds and this Court 
has indicated clearly in King Emperor v. Fo 
Chon (1)^ how cases under that rule should be 
inquired into. There was no reason, apparently, 
why the accused in this case should not be 
prosecuted under rule 68. It can hardly be 
doubted ihat be was seriously prejudiced by 

the Magistrate's summary action under rubs 
51 and 52. 


But the most serious defect of the Magi 
frate'a proceedings remains to bo notice 
namely, that, though he took cognizance oste 
Bibly under section 190 (a) he was real 
acting under section 190 (c) and was ther 
fore, bound to proceed under section 191 at 
inform the accused that he was entitled 
be tried by another Court. 


(D 2 Jj. B, li. 3il; I Cr. L. J. 1U8, 


The Village headman was cidered by the 
Magistrate (in his capacity as Township 
Officer) on the 29th March to tell the accused 
that he must remove his huts and fence at 
once. The Township Officer added:—“if not, 
report on tbe4tb April 1910. I shall prosecute 
him.” On the 16bh April, the headman was 
ordered to come to Court and make his com¬ 
plaint on oath.” On the 19th, the headman re¬ 
ported in accordance with the order to report 
whether Madar Sahib has cleared oat or not”, 
that Madar Sahib was still occupying the 
land. This report was treated as a complaint 
and was made the starting point of the pro¬ 
secution. But it is clear from the revenue re¬ 
cords which have been sent with the case that 
the Magistrate was really acting on his own 
knowledge of the facts as Township Officer, 
and that the headman's report was merely used 
as a device for getting over the obstacle pre¬ 
sented by section 191. Failure to comply 
with the imperative rule of law in section 
191 is a defect which invalidates the proceed¬ 
ings. The conviction and sentence are set 
aside and it is ordered that the fine paid by 
the applicant shall be refunded to him. 

Oontiction set aside. 


(s. C.4 Bur. L. T. 268.) 

UPPER SURMA JUDICIAL CO.M- 
MISSIONER’S COURT. 
CaiMiNAL Revision No. 718 cv 1910. 

March 9, 1911. 
Presenti^Mr. Shaw, J. C. 

MI HLA SO AND ANOTHea— Appellants 


anothrs—Respondents. 

PenaZCode {AH XLVof 1860), ss. 97,101,354— 

Outraging ioo7iMn\H modesty ^Lover pxdling woman hy 

haxr and hand~Prxrate defence—Right of third person 

io^eventassault-Acqaittal-^Interfex^ence-Bigh Court 

•^iLrroneous interpretation of law. 

The fact that A. is in love with B. and is jealous of 
C. does not authorise him to pull B *b hair and hand. 
An assault of this kind made in the presence of several 
persons is calculated to outrage the woman's 

Penal^cfode*^ punishable under section 354 of the 

A person, who sees a woman being assaulted in the 

manner desenbed m sections 97 and 101 of the Penal 

Code, IS justified in goiug to her assistance and even 

in cutting another person w.ith a da if the latter inter- 
teres to prevent him. 

An erroneous interpretation of law to the effect 
that a man claiming to be the lover of a woman is 
entitled to pull her by the hair and bapd is alone 



INDIAN OASES. 


[1912 


390 


nga po OHEIN V, empkr<^b, 

anflioioi.t to justify interferenco with an ordor of 

PoHanv. rhalcni, U. B. R. 18H7.1901, I, 104, relied 

upon. , , 

Revision of the finding and order of the 

Sub-Diviaional Magistrate, Meiktila, m 
Criminal Case No. 146 of 1910, convicting 
the aocofed under sections 354 and 324, 

Mr. A, 0. Mukerjee, for the Appellants, 

Mr. S. Mukerjee, for the Respondents. 
ORDER.—If accased Nga Than was in 
love with Mi Hla So and was jealous of Lu 
Gyi, that did not authorise him to pull Mi 
Hla So’s hair and hand. An assanlt of the 
kind in the presence of several persons 
suggests to Burratse on-lockers that the man 
and woman are on conjugal terms. It is, 
therefore, niidoubtedly calculated to outrage 
the woman’s modesty and the applicability of 
seotion 354, Indian Penal Code, is indisput¬ 
able. Again, if Lu Gyi saw Mi Hla So, 
assaulted in the manner described, sections 
97 and 101, Indian Penal Code, justified him 
in going to her assistance and even in 
cutting Ngwe Byaing with a da if Ngwe 
Byaing interfered to prevent him. The 
Magistrate seems to have entirely over¬ 
looked the foregoing considerations. He 
also seems to have overlooked the support 
which the evidence for the prosecution 
derived from at least three of the witnesses 
for the defence. The eironeous interpre¬ 
tation of the law which he impliedly adopted 
in holding that accused Nga Than was 
entitled to pull ili Hla So by the 
hair and hand, because be claimed to be 
her lover, is alone sufficient, on the principles 
explained in Po Han v. Thaleni (l), to justify 
me in inteifering with the Magistrate's order 
of acquittal. The accused have had an 
opportunity of showing cause and they have 
been heard by an Advocate. The order 
acquitting accused Nga Than and Ngwe 
Byaing of offences under sections 354 and 324 
respectively is set aside and it is directed that 
they be re-tried by another Msgistrale. 

(1) U. B. R. Ib97-1901, r, 91. 


(s, 0 . 4 Biu’. li. T. 261.) 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 32 op 1911. 

June 10, 1911. 

Present: —Mr. Eales, Offg. J. C, 

NGA PO CHEIN— Appellant 

versus 

EMPEROR— Rnsponbbnt. 

Penal Code {Act XLV of 1860),ss. 224, 226-Pri- 
toner under sentence of transportation—Confinement tn 
inif before actual transportation—Escape from jail— 
''Returnfrom transportation'^—Interpretation of statutes 

Penal enactments. 

Criminal statutes are to be construed strictly. 11 
is not merely unsound but unjust to read words 
and infer meanings that are not found in the 

^^^Iprisoner under a sentence of transportation, who 
escapes from a jail where ho is confined before he is 
actually transported beyond the sens, cannot be coa« 
victed under section 226 of the Penal Code. His 
escape is not a “return from transportation.” 

Ramasami v. Queen Ejnpress, ^ M. H.C.R. 152, 

followed. 

Appeal against the sentence of the Seasiona 
Judge, Meiktila, in Sessions Case No. 3 of 
1911, convicting the appellant under section 
226. Indian Penal Code, and eenlenoing him 
to transportation for life. 

Mr. Latter^ Government Prosecutor, for the 

Respondent. 

JUDGMENT.—The appellant who was 
not lepresented before me pleaded guilty 
before the Sessions Judge and only appealed 
against the severity of the sentence. 

As the charge framed against the accused 
appeared to be illegal, 1 asked the Govern¬ 
ment Prosecutor to appear to support the 
conviction. 

The facts in the case are quite simple. 

On the 26th September 1905, the appeL 
lant was sentenced to 7 years’ transportation 
by the Distiict Magistrate of Pakokku and 
he wap sent to the jail at Myingyan to serve 
out his sentence. As a matter of fact, he 
was not transported. 

On the night of the 8th November 1907, 
the accused in company with three other pri¬ 
soners escaped from the jail. He was sub¬ 
sequently re^oaptured and committed for 
trial. The charge fiamed against the 
accused to which he pleaded guilty is that 
on or about the night of 8ih November 
1907, at Myingyan, he escaped from Mying- 
jau Jail where he was then serving his term 
of 7 years* tiansporlaiion and which fsoape, 
therefore, is deemed to be the return from 
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transportation and thereby oonamitted an 
offence under section 22S, Indian Penal Oode. 
Now it will be seen that the words *'and 
which escape, therefore, is deemed to be the 
return from transportation” is not any part 
of section 226 and 1 cannot find any justidca- 
tion for the insertion of these words. 

It is a well-known maxim of law that 
criminal statutes are to be construed strictly 
and that it is not merely unsound but unjust 
to read in words and infer meanings that 
are not found in the text. 

The wording of the section is simple and 
clear. “Whoever having been lawfully 
transported returns from such transporta¬ 
tion” can only mean that the offender must 
have been actually transported or he could 
not have returned therefrom. 

Court has mixed up serving a term of 
transportation with transportation itself as if 

the mere passing of the sentence meant the 
ratihoation of it. 

But, as a matter of fact, between the 
passing of the sentence and the actual 
transportation some time roust elapse and it 
has been held by the High Court of Madras 
that a prisoner who escaped while being 
actually transported and before he left 
Madras had not been yet actually transport¬ 
ed and hence his escape was not a 
return from transportation. Rcmnsumt v. 
Queen Emvress {!), 

But in Burma, it is by no means an un¬ 
common thing for a prisoner sentenced to 
transportation to serve the whole of his 
sentence in Burma. 

The question then is. what is meant by 
transportation. 

It is quite clear that the framers of the 
Indian Penal Code, by transportation meant, 

transportation beyond the sea” for the 
words used are^ not, “escape from trans¬ 
portation but return from transportation” 
which shows that .he section was framed on 

the Georgian Statute, IV George. Chap. 84. 
seotioD 22. 

To translate the plain meaning of these 

words into an escape from a jail in Burma, 

IS I think, an unwarrantable extension of the 
plain meaning of the section. 

Moreover, the sentence that is awardable 

should. I think, have warned the learned 
Judge, for. the sentence is transportation 

(1) 4. U. H. 0. R. 153. 


for life and nothing short of it is a legal 
sentence under the section. 

For a man who has been transported to the 
Andamans and who breaks jail and returns 
to India, transportation for life may be a 
suitable punishment, such a return is no¬ 
where a fortuitous escape hut to punish a 
man sentenced to 7 years* trsnsportation 
when that sentence is not carried out is a 
sentence, which is on the face of it unduly 
and even grotesquely excessive in its severity. 
I think that the accused should have been 
charged and convicted under section 224, 
Indian Penal Code. I amend the ffoding 
and conviction accordingly and I reduce 
the sentence to one of 2 years' rigorous 
imprisonment, to take effect at the expiration 
of the period of the former sentence of 
transportation. 


(s. c. 4 Bur. L. T. 269.) 

UPPER BURMA JUDICIAL COM¬ 
MISSIONER’S COURT. 

Criminal Revision No 723 op 1910. 

March 16, 1911. 

Present: —Mr. Shaw, J. C. 

J. P. DRAGON— Aiplicant 

venus 

BMBLTE MIATAIK DRAGON^ 

KeSPONDENi. 

Criminal Procedure Oode V of 1898) s. 483 

—Maintenance—T7i/e living effectively—Absence of 
habitual cruelty—Amount how to be fixed^ Offer to 
maintain^ when valid. 

The present Code does not restrict payment of 
maintenance, where the wife is living, separately 
to cases in which she has been treated with habitual 
cruelty. 

Ma Thev. Tha E. D. B. R. 1897-01, 1,104, disting. 
ulshed. ® 

In 6xing the amount of maintenance, no luxury 
should be allowed and necessaries of life should 
be considered according to the station in life of the 
applicant and the means of the respondent. 

An offer to maintain, in order to be a valid defence 
must be a bona fide offer and not made with the object 
of escaping the obligation to maintain. ^ 

Revision of the order of the Western Sub- 
Divisional Magistrate, Mandalay, in Grirai- 
nal Miscellaneous No 220 of 1910, ordering 
the applicant under section 488, Criminal 
Procedure Code, to pay Rs 50 monthly as 
maintenance to respondent. 

PACTS.—The applicant and the respond¬ 
ent were married in August 1909 in Manda¬ 
lay and lived together as man and wife till 
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July 1910 when a quarrel broke onl over a 
gTfimaphone, which the applicant had taken 
to his sister’s house, and also over a dia¬ 
mond-ring of the respondent which the ap¬ 
plicant had lent to one of his sisters. The 
applicant left his wife and went and lived 
with his two sisters and a brother. The 
respondent wrote three letters to the appli¬ 
cant asking him to come back to her. The 
respondent was asked by applicant to go and 
live with him in his sister’s house which the 
respondent refused. After the marriage, 
they were living in the house of respondent s 
mother free of rent. On the application of 
the respondent, the ^Vestern Sub* Divisional 
Magistrate held that she was justified in 
her refusal to go and live in the applicant’s 
sister’s house and ordered the applicant to 
pay Rs. 50 month to the respondent as 
maintenance. 

The following is the order of the Magistrate 
regarding the allowance. 

*‘The Advocate for respondent (the hus¬ 
band) in his argument says that the amount 
required for actual necessaries of life should 
he fixed in maintenance cases; the Advocate 
for applicafit (the wife) says that the neces¬ 
saries of life of a common coolie woman and 
those of a respectable lady cannot he the same 
and he urges that it is necessary to consider 
the station of life. In determining the 
amount of allowance, I quite agree that no 
luxury should he allowed, hut necessaries 
for life should be considered according to the 
station of life of the applicant and the means 
of the respondent. In the present case the 
respondent is drawing Rs. 145 a month and 
according to his admission, he used to pay 
the applicant at the rate of Rs. 70 per month 
for four months though he did not mesa with 
her. This shows that the household month¬ 
ly expenditure of applicant amounted to 
Rs, 70. There may be probably luxuries 
in this expenditure of Rs. 70, but I do not 
think the luxuries would amount to Rs. 20. 
I consider full amount Rs. 50 per month 
allowed by law should be granted in this 
case. 


Mr. J. 0. Chatietjee, for the Applicant. 

'Mr. H. M. Lutter, for the Respondent. 
ORDKR.— After perusing the proceedingi 

I am of opinion that I should not interferi 

The case of v. T/ui E (1) was d. 

cided under the previous Code. The nipsot 
(1) U. H K. lH97-U:oi. I. 104 . ^ 
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Code does not restrict payment of mainten¬ 
ance where the wife is living separately to 
oases in which she has been treated willi • 
habitual cruelty. Having regard to the 
circumstances under which applicant left^the 
honse and the evidence as to the relations 
between respondent and applicant s sisters, 
the finding of the Magistrate that applicant’s 
offer to maintain respondent if she went and 
lived with him in the same house with the 
sisters was not a 5ona ^de offer and was 
made with the object of escaping his obliga¬ 
tion to maintain his wife was reasonable and 
I cannot, find sufficient ground for interfering 
with it. 

As to the amount of maintenance the 
Magistrate seems to have had a perfectly 
correct view of the law and I am not pre¬ 
pared to say that he was wrong in firing 
upon Rs. 50 as the amount which applicant 

should pay. 

The application is dismissed. 

Application dismused. 


(s. c. 4 Bur. L. T. 262.) 

UPPER BURMA JUDICIAL OOMMI3- 

^IONER*S COURT. 

Criminal Revision No. 370 of 1910. 

June 29, 1911. 

Presfint: —Mr, Bales, Offg. J. C, 

NGA LU PE— Applicant 

terstw 

EMPEROR—Rkspokpent. 

Pcnnl Code (Jcl XL!" o/1860', 182, 196—Ontni- 

uni Procedure Code T of 189S\ ."i. 195—Sunctioa 
to pro.^ccute-'Pcriury-^Pilee charge by tritUfSA 
t'ohiniarily nnd {rrclevnutly. 

A witness is bound tospenk the truth though he may 
hrtvo to inako statements ou oath which he would 
hesitate to utter in private life. A toua ,fide truth- 
speaking witness must, therefore, bo prot^ted even 
wliou he utters things that oaimot ho proved against 
otliers in the witness-box. The Court must uao its 
discretion to refuse sanction when necessary, 

>Ylioro a charge against another person is made by 
a witness not in the course of his evidence or in 
a»>swer to a (piestion but quite voluntarily an.l irrele¬ 
vantly, sanction can be properly gmnted to prosecute 
the witness under section 182 of the Penal Code. 

Although it would ho dangerous to hold that the 
mere fact of a witness having made contradictory 
statements would justify a Court in granting sanction 
to prosecute him for perjury, the propriety or impro¬ 
priety of such a grant of sanction must rest ou the 
eiroumstanees. 

Kiupcwr V. Tripura Saukar So'cur, 87 0. 0l8j 14 
C. W. N. 707; o Ind. Cus. 470; 11 Cr. L. J. 360, re- 
foned to. 
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"Revision of the finding and sentence of the 
Sub-Divisional Magistrate of Myittha in 
Criminal Case No. 159 of 1910 convicting 
the applicant under section 182* Indian 
Penal Code, and sentencing him to one 
month's rigorous imprisonment. 

Mr. J N. Bqsm, for the Applicant. 
JUDGMENT.—Lu Pe was tried and con¬ 
victed under section 182, Indian Penal Code, 
and there being no appeal he came up on 
revision on the 22nd November 1910. My 
learned predecessor admitted the case and 
let him out on bail. The case came up for 
hearing on 31st January and was adjourned 
from time to time as another charge under 
section 195, Indian Penal Code, was pending 
against him. 

The case was adjourned till the result of 
the trial was known. Accused was con¬ 
victed. He appealed to the Sessions Judge, 
Meiktila, who on the 20th May confirmed 
the conviction against Lu Pe under section 

193. 

1 had already, on 20th May, heard the 
Advocates on the charge under section 182, 
before the result of the appeal was known 
and I adjourned the case as it was impossible, 
I found, to pass orders in this case without 
seeing the proceedings in the cases under 
section 193, Indian Penal Code. 

The report came on for the 8tb, I again 
called the case on the 6tb. Mr. Basu pre¬ 
sented the appeal under seotion 193, Indian 
Penal Cede. 

On the case being called, both Advocates 
said they had no more to say and left the 
case in my hands. 

I have read the voluminous records in this 
case. ' 


It ia.l find, very difficult to find out, when 
the lying begins and ends, Lu Pe, Po Ye 
Lu Gale, are all Zerbaddis, all Mahomedans 
and I fear all liars. That Lu Pe committee 
perjury, there can he no possible doubt bn 

I am hound to say I have considerable doub 

whether his charge of receiving bribes thai 
he broDght against Lu Gale is not reallj 
true. I don t go so far as to say I belien 
T j credibility has its limits. Stil 

I dont t feel snre there is not some truth in if 

ThelearnedAdvccate Mr. Basu urged tha 

Lu Pe was being punished twice over for th. 
same cfFence. once under section 182, an( 
once under seotion 193, 

The learned Seseions Judge has con8idere( 


this point. I concur in hia finding and it is 
quite unnecessary to go into this niatter except 
to say Lu Pe is not being punished twice over 
for th*e same offence. 

The learned Counsel then quoted the case 
Emperor v. Tripura Sankar Sircar (1). But 
while I agree in saying that it would be 
dangerous to hold that the mere fact of a 
witne.ss having made contradictory statements 
would justify a Court in granting sanction 
to prosecute him for giving false evidence, 
I would hold that the propriety and im¬ 
propriety of such a grant of sanction must 
rest on the circumstances. The present 
case is not at all on all fours with the Bombay 
case and 1 think that the accused was rightly 
prosecuted under both sections. This, how¬ 
ever, really belongs to the consideration of the 
appeal under section 193, Indian Penal Code, 
and not here 

As I said before, I rise from a perusal of 
the case with considerable doubt in my mind 
as to the applicant’s guilt in this case. I 
think he ought to have been tried after he 
went out of his way to bring a charge 
against the Thugyi in the witness-box and 
this was a most interesting point on which 
however, neither learned Counsel dwelt, how 
far a witness is protected from a charge * under 
section 18i for statements made while giving 
evidence. It must be recDlleeted that a 
witness is bound to speak the truth and he 
may have to make statements on oath which 

he would hesitate to utter in private life. A 

witness is liable, therefore, to have to incrimi¬ 
nate others and bona fide truth speaking 
witnesses must be protected even when they 
utter things that cannot be proved against 
others in the witness-box. The Court must 
use its discretion to refuse sanction when 
necessary. Was that discretion used here? 
On the whole, 1 am incHoed to believe that 
discretion was used. The charge against the 
Thugy i was not made really in the course of 
the wifnessfs’ evidence or in answer to a ques¬ 
tion, but apparently quite voluntarily and 
iirelevantly. 

After all this, however, is admitted, I am 
slill doubtful wheiherin the light of the pro¬ 
ceedings now before me if accused was rightly 
convicted under section 182, Indian Penal 
Code. I am bound to give him the benefit of 
the doubt. 


(1) 37 0. 618 
Cr. L. J. 360, 


0. Vy. N. 767i 6 Inch Cas. 476j 11 
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I therefore, set aside the order of o^nviotion 
and sentence of one month’s rigoroas impri¬ 
sonment and I set aside the sentence or so 
mnch of it as remains unserved under 'section 
182. 

Oonitction and sentence set aside. 


(s. c. 4 Bur. Tj. T. 271.) 

UPPER BURMA JUDICIAL COMMiS- 

SIONffiR’S COURT. 

CRiMiNAii Revision No 344 of 1911. 

July 1, 1911* 

Present: —Mr. Eales, Offg. J C. 

EMPB RO R—A PPLICANT. 

lersus 

NGA SIT CHO— Resfondent. 

Summary trial—Offence punishable with one year's 
rigorous imprisonment^Opium Act (/ of 1878), s. 9 
—Subsequent regular tnal without summary trial be¬ 
ing quashed ultra vires-Cn»nn«l Procedure Code 
{Act V of 1898), 8. 530. 

The accused was prosecuted for an offence under 
section 9 of the Opium Act punishable with one year’s 
rigorous imprisonment. The additional Township 
Magistrate tried the case in a summary manner and 
imposed a sentence of 4 months’ rigorous imprison¬ 
ment. The District Magistrate having declared the 
trial void, the Magistrate ro-tried the case in the re¬ 
gular manner and imposed the same punishment: 

Heldj that both the trials were void initio. 

The summary trial was ultra tirea, as the offence 
being punishable with one year’s rigorous imprison¬ 
ment, the Magistrate had no jurisdiction to try the 
case summarily. 

The regular trial was ultra vires as the former pro¬ 
ceedings not having been quashed by the Uigh Court, 
the accused could not be tried over again. 

The whole proceedings wore quashed and a ro-trial 
ordered. 

Prooeedipgs submitted by the Distiiot 
Magistrate, Minbu, for orders in revision of 
the finding and seutenoe of the Additional 
Township Magistrate, Salin, in Criminal Case 
No. 93 of 1911, oonviotiog the accused under 
section 9 (c) of the Opium Act and sentenoing 
him to four months* rigorous imprisonment. 

ORDER.—The learned District Magis¬ 
trate insnhmitting the proceedings in the 
case, Criminal Regular No, 93 of 1911 in the 
Conrt of the Additional Township Magis¬ 
trate reported as follows:— 

It will he seen that the Magistrate origi¬ 
nally tried the case in a summary manner 
and imposed a sentence of 4 months' rigorous 
imprisonment. Recognising that this sen¬ 
tence was ultra vires he submitted his proceed¬ 
ings to me, and in my order in Revision Case 


No. 80 of 1911 T directed the prooeedioga 
to be submitted to the Judicial Commissioner. 

Owiog to the carelessness of one of the oleiks, 
the copy of this order was sent to the 
Magistrate, instead of the Registrar, and the 
Magistrate, thereupon, proceeded to try the 
case regularly and impose the same punish¬ 
ment. It seemb ol»ar that until the first 
order be quashed by competent authority, the 
Magistrate has no power to pass any farther 
order even though he imposes a similar 
sentence.” 

The proceedings are before me. It is quite 
clear that the regular trial of the aoouaed 
which ended in his bsing senrenoed on the 
25th May to four months* rigorous impriam- 
ment is illegal as being ultra virej, the former 
proceelngs not having been quashed he oould 
not he tried over again. 

I notice, moreover, that the accused has been 
further prejudiced in that the date of this 
later order is 25th May, whereas the first 
sentence of four months* rigorous imprison¬ 
ment is da^ed 15th May, the net result, so fir, 
heiog that the acoused’s sentence was enhan¬ 
ced by ten days' additional rigorous imprison¬ 
ment. 

The question is, what is to be done? The 
later proceedings must he quashed of course. 
Next, the offence under section 9 of the Opium 
Act is punishable wir.h one year's rigorous 
imprisonment and hence the Magistrate had 
no jurisdiction to try the case summarily. 

Under section 530 of the Criminal Pfooa- 
dure Code, his prooeeiiugs are, therefore, void 
ah initio and I have no choice but to set aside 
these proceedings also. ' 

I accordingly quash these proceedings 
al?»o. 

1 have reid the files an 1 1 think [ must 
order a re-trial. The District Magistrate, 
Minbu, will be asksd to send the accused for 
trial to some Magistrate having juriadiotioa 
other than the additional Tovnahip Magis¬ 
trate of Salin. If the acoused bs agai i found 
guilty, the Court in awarding smteoCA ehiuhl 
take into oonsi leratiin the time alrsaly 
undergone in impiisonme tt. 

The prooee lings b-*ing void and the offsnoi 
bailable, the acoused mast be at ones admitted 
to hail on suoh security ns the District Msgia- 
irate may deem fir. 
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■NGi rO 6HAT V. EMPEROR. 

(s. c. 4 Bar. L. T. 263). 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Criminal Apfeals Nos. 19 and 20 op 1911. 

Jure 6, 1911. 

Tresent —Mr. Eales, OfFg. J, O. 

NGA PO SHAT and anothek—Appellants 

terBus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898), s. 236— 
Chargee— Misjoinder of charges and persons—Ihelt and 
receiving stolen property—Penal Code (Act XLV of 
l£60),ss. 380, 411,414. 

Four accused were tried together, the first under 
section 880, Ihe second under sectious380 and 411, the 
third and the fourth under sections 411 and 414, 
Indian Penal Code. 

All the stolen property for receiving or disposing of 
which the four accused were charged was traced to 
possession of the first accused: 

Eeld^ that the disposal of the property was one and 
the same transaction and that there was no misjoind¬ 
er of the charges or of the persons in the case. 

Nga Nyo Qyi v. Emperor^ U. B. R. 1907-09, Cr. P. C , 
p. 6; 14 Bur. L. R. 38; 6 Cr. L. J. 28, followed. 

Suhramania Ayyar y* Emperor, 25 M. 61r 28 I. A. 
257; King Emperor v. Datto ]Ianma7it Shahapuricar, 
30 B, 49; 7 Bom. L. B. 633; 2Cr. L. J. 578; Emperor v. 
Jeihalal Harlochand 29 B. 449; 7 Bom. h. R. 527; 2 
Or. L. J. 480, distinguished. 

Appeal against ths sentence of the Dis- 
iiict Magisttate, Pakokko, in Civil Regular 
No. 22 of 1910, convicting the appellants 
nnder sections 411/76 and 414 of the Indian 
Penal Code and sentencing thena to undergo 5 
years’ rigorous imprisonment with 3 months’ 
solitary confinement. 

Mr. Mg Tha Qywe, for the Appellants. 

JUDGMENT,—The two accused who are 
nephew and aunt were tried at the same 
time with two other persons Nga Paw Thaing 
and Nga Kyaw Aung who were acquitted by 
the leaiLeo District Magistrate, Pakokku, 
who tried the case. The' let accused Po 
Shat was sent up by the Police under sec¬ 
tion 380, the second accused Mi San Me 
under sections 380, 411 and the two ac¬ 
cused who were acquitted weie sent up 
under sections 411, 414. The learned 
Magistrate convicted Nga Po Shat undtr 
sections 411/75 Indian Penal Code, aid 
Mi San Me under seotion 414 and sentenctd 
the foitner to 5 years’rigorous imprisonmei t 
itcludirg 3 months’ solitary confinement ai d 

Mi San Me, 18 months’ rigorous imprisoi.- 
ment. 

The facts of the case were fully set out 
in the judgment of the lower Court and 
need be only briefiy recapitulated here. On 


'the 10th Octolier, a theft took place in the 
house of one Maung Ya Baw at Nyaungbla 
village and certain gold articles and other 
jewellery were stolen to the value of about 
Rs. 600. Towards the end of October, the 
date is not quite certain, the 4th accused 
Kyaw Aung says that the 1st accused Po 
Shat came to him and offered to sell him 
some gold, and next day Mi San Me 
brought to him certain articles of jewellery 
which he melted down to the form of bar 
gold, which he produced in Court. Mean¬ 
while, Ya Baw had informed the Police; it 
is not very clear from the record of the 
lower Court bow the Police came to take 
action. But on the 20th November, the 
house of Po B (8th witness for prosecution) 
was searched. Po E made no attempted 
act of concealment and gave up * the gold 
he received from the 2Dd accused, Mi Sau 
Me. On the 25th November, the bouse of 
Kyaw Aung was searched; and Kyaw Aung 
on 29th made a confession to the 1st Class 
Magistrate, Pakakku. His confession was 
duly recorded and I will deal with it here¬ 
after, The other accused were arrested, 
their houses were searched and they were all 
pent up for trial together as detailed above. 

I think the accused Paw Thaiog is rightly 
acquitted by the Distiict Magistrate. As 
regards the accused Kyaw Aung, 1 think i 
the Magistrate did right in giving him the 
benefit of the doubt. His purchase of 
the gold from Mi San Me at the low 
price of Rs, 74-2-0 is a very doubtful trans¬ 
action, and I consider, it does tell against 
him and his statement is really a confession 
and not a mere lying exoneration of him¬ 
self. 

Nevertheless. I think the learned Dis¬ 
trict Magistrate exercised a wise discretion 
in giving him the benefit of the doubt and 
acquitting him. The two remaining accused, 

Po Shat and Mi San Me, were convicted and 
Lave appealed. 

The first ground of appeal is on the 
point of law. The learned Advocate Mr. 
Manc^ Tha Gywe quoted Suhramania Apyar 
V. King Err.peror (1) to prove the misjoinder 
of charges and of persons as a material 
irregularity and sufficient ground for quash¬ 
ing the conviction. He also wishes the Court 
to dissent from the ruling of my learned pre. 
decessor m the case of Nga Npo Qyi v. King- 

(X) 25 M. 61i28 J. A.257. 
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nqa’po^shat r, emperor. 

Emperor (2) and also from the ruling in the 
caaaotJVca Ta Pu v. KCng-Emperor W. 
He also tried to distinguish the facts to 
prove in A'ffo Aj/o <?»*’« case (2). The 
learned Coansel also drew attention to the 
case of King^Bmperor v. Batto Hanmant 
Shahapurkar (4). He pointed oat that the 
Judges had in this case insisted that 
there must be one object for all the accaseu, 
otherwise their acts could not be held to 
form parts of the same transaction, i have 
carefully examined these rulings and I 
cannot find any grounds established that 
there has been any misjoinder in the pre¬ 
sent case. The last ruling quoted by the 
learned Counsel is that of Emperor v. 
Jethalal Harlochand (5), but it is quite 
clear the accused in that case performed 
acts which bad no connection with each 
other except that the property which had 
been sold in each case turned^ out to have 

been some of the property which had been 

stolen some months before, and no con¬ 
nection was established between each of the 
acts. It is quite clear that there was 
misjoinder of charges in this last Bombay 
case but the facts set forth by the Police 
in the present appeal are not on all fours 
with the Bombay case. On the contrary, 
all the stolen property for receiving or dis¬ 
posing of which the four accused were charg¬ 
ed, was traced to the possession of the Ist 

accused. 

First accused was said to be found 
in possession of certain property not long 
after tbe theft took place and the dis¬ 
posal of it by tbe agency of Mi San Me 
to tbe other men who were charged, Pa 
Tbaing and Kyaw Aung, was rightly held 
by the learned District Magistrate to be 
one and the same transaction. I see no 
reasons whatsoever to disagree with the 
opinion of my learned predecessor in Ng i 
Byo Qyi*8 case (2) and the present case can 
be easily distingnished and does not fall 
within tbe findings in the case of Ewperor v. 
Jethalal (5). 1, therefore, bold that there 

was no misjoinder of charges in this case. 

The learned Advocate for the appellant 
then argued the case on the facts. The Hrst 
point he nrged was that the lower Court had 

(2) U. n. R. 1907-09 Cr. P 0., p.5; U Bur. L. R.aSj 

‘2v. L. J. 28. 

(3) 2 L. B. R. 19. 

(4) 80 B. 49; 7 Bom. L. R. G33; 2 Cr. L. J 678. 

(5) 29 B. 449; 7 Bom U R. 527; 2 ‘'r, L. T. 480. 


placed to-) much weight on the confession of 
Kyaw Aung. He urged this was no con¬ 
fession, but a mere exoneration of Kyaw 
Aung. He urged that the confession to be 
of any value should implicate the man who 
made it at least as much as the oo-acoused. 

It is quite true that Kyaw Aung’s so-called 
confession is chiefly an exoneration of him.- 
self, but, if it were true, it is a truthful ex¬ 
oneration. On the other hand, I do consider 
that the statement by Kyaw Anng thus par¬ 
took of the natnre of a true confession. Kyaw 
Anng admitted that he bought a quantity of 
gold ornaments under very snspioious oiroum- 
stances at a price which was very snspioi- 
ously low and the result was he was sent up 
for trial and narrowly escaped being convicted 
on his own confession, I think, therefore, 
in the circurastauce*. the learned Magistrate 
did quite right in taking this oonfessiou 
into consideration. U is nrged that the 
evidence of the prosecution apart from this 
confession, is insnfiBoient to support the oon- 
viction; that the identification is doubtful 
and the evidence regarding the disposal of 
property is tainted, I have carefnlly con¬ 
sidered, the evidence. I think that tbe iden¬ 
tification of several of the exhibits is quite 
reliable and I do not think that the witnesses 
who were called to prove the disposal of the 
property by the aoensed arennwortby of cre¬ 
dit. I think, even if the confession of Kyaw 
Aung is left out of oonsideration, there is 
still enough evidence in the record, to justify 
the conviction of the accused on tbe obargp 
against them. 

Tbe next point raised by tbe Advocate for 
the accused is that the Roensed Po Shat wa.s 
wiongfully prejudiced by the action of the 
Msgistiate in calling upon him to plead to 
the previous conviction. I do not think bq 
was prejudiced. 

The last point is, the sentences are too 
severe. 1 do not ihink so. Po Shat has 
been convicted ot dacoity and Mi Shan Ms 
belongs to a very dangeious class of persons, 
namely, those who assist in diapoaal of stolen 
property, and this facilitated the action of 
the thieves themselves, I, Ihereforo, uphold 
the conviolion ami tentences, and dismiss 
the appeal. 

Affenl (fumiVscA 
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In re BCDRilPROSAD. '■ 

(s. C. 14 0. L. J, 606.) 

CALCUTTA HIGtt COURT. 

Civil Role No. 3956 op 1911. 

August. 24, 1911, 

Present:—Mr. Jastioe Mookerjee and 
Mr. Justice Caruduff. 

In re MunsJii RUDRA PROSAD, 
MUKTEAR—Petitioner. 

Legal Practitioners Act {XVIll of 1879), 8. 13 — 
Attesting Will after testator's death ^Misconduct — 
Extenuating circumstances—Lenient punishment. 

Immediately after the death of a person, a muhtear 
was pressed by persons interested in establishing a 
Will, to sign it as an attesting witness. He took 
time to consider the matter. Subsequently in a 
moment of weakness he signed as an attesting wit* 
ness; Will bore what purported to be the sig¬ 
nature of the deceased and which was like his 
genuine signature with which the muletear was fami¬ 
liar as his officer, and which signature was subse¬ 
quently found to be genuine by the Court. The 
muletear was examined by the Probate Court, but he 
made no attempt to perjure *himself and freely dis¬ 
closed what he had done, lie had been a member of 
the profession for over 25 years and had borne a good 
character and was sincerely repentant: 

Held, that although his conduct was "wholly un¬ 
worthy of the profession, yet under the ciroumitances 
he should be dealt with mercifully. 

Rule under the Legal Practitioners Act. 

Babas Mohendra Nath Roy a nd Biraj Mohan 
Mojumdafy for the Petitioner. 

JUDGMENT,—This is a Rule issued by 
this Court under section 13 of the Legal 
Practitioners Act, calling upon one Rudra 
Presad, a mu-Ueor practising at Mozafferpore, 
to show cause why he should not be suspend* 
ed or dismissed. Rudra Prosad was examin¬ 
ed as a witness at the instance of the Couit 
in a Probate case. In the course of bis 
deposition he stated that he had attested the 
Will of which Probate was sought, four days 
after the death of the testator. According to 
him the testator died on the 5th December 
1910, and immediately afterwards he was 
pressed by persons interested in establishing 
the Will, to put his name down as an attesting 
witness. He admits that he was not present 
at the time of the execution of the Will nor 
had he obtained from the testator an ac¬ 
knowledgment •of his signature. In the 
affidavit which has been placed before us in 
this Court he admits that when it was first 
Ruggested to him that he should put his name 
down as that of an attesting witness he took 
time to consider the matter. This plainly in¬ 
dicates that he^was aware that what he was 


pressed to do was not right. In spite of this, 
he yielded to pressure and as he puts it, in a 
moment of weakness ultimately consented to 
put his name down as an attesting witness. 
It has not been disputed before us, indeed 
it cannot be disputed that the conduct 
of the mukiear has been wholly unworthy 
of the profession to which he belongs 
and the learned Vakil who has appear¬ 
ed on bis behalf has made no attempt to 
justify his act. He has submitted, however, 
that there are circumstances which might 
well be taken into account by the Court with 
a view to determine the mode in which the 
should be dealt with under section 
33 of the Legal Practitioners Act. It has 
been urged that he has been a member of the 
profession for over 25 years, that as evidenced 
by the certificates produced, he has hither¬ 
to borne a good character and that he is 
sincerely repentant for his misconduct. 
There is also the circumstance that he pro¬ 
ceeded on the assumption that the document 
was genuine because what purported to be 
the signature of the testator was like hia 
genuine signature (with which he was 
familiar) as his officer and has subsequently 
been found to be genuine by the Court below. 
There are, no doubt, relevant circumstances 
and, but for them, we would have been 
prepared to diemiss him, because an act of 
this character on the part of a professional 
gentleman is reprehensible in the highest 
degree. In view of these circumstances, and 
also of the fact that in the Court below the 
muktear made no attempt to perjure himself 
but freely disclosed what he had done, we 
have decided to deal with him very merciful¬ 
ly. The order of the Courtis that he be 

suspended for three months from this 
date. 
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IMFEROB V. NOA PO SIN. 


(s. c. 4. Bur. L. T. 270.) 

UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Retision No. 298 op 1911. 

May 4, 1911. 

Present. —Mr. Shaw, J« C. 

EMPEROR— Applicant 

versus 

NGA PO SIN— Respondent. 

Criyninal Procedure Code (Act V of 1898J, s.<. 

120, \ 2 Z^ 8 ec\trUy—Detention of accused in jail 
subsequent to expiry of period of 8(?ct/n7t/—Da/c of 
expiry to be mentioned tn bofid—Making each surety 
liable for whole penalty. 

A Magistrate has no power to keep a man in jail 
beyond the period for which security was ordered. 


JANG RAHADGB LAL V, GMPBROB. 

to give fresh security for the uuaxpirad por¬ 
tion of the term of the bond. 

These provisions are perfectly plain and it 
is not intelligible how a Magistrate of the let 
Class could have supposed iu face of them 
that he had power to keep a man-in jail after 
the date on which the period for which 
security was ordered had expired. 

The Magistrate is directed to recall his 
warrant and issue a correct one showing 
clearly the time for which seourlty is required 
and in default accused may be detained in 
prison till that period expires. The original 
warrant was wrongly dated 27th October 
instead of 27th Septembsr 1910 a very 
serious mistake—which the Magistrate 
ought to have detected before he signed the 


It is a serious mistake in the bond to make each 
of the sureties liable for the full penalty of the 

bond. 

King-Praperor v, Shwc Daung, U. B. K. 1897-1901, I, 
119, relied upon. 

When a bond is not executeJ till after the date 
on which the period for which urily is re<iuired 
commences, it should state plainly tho date on 
which the period expires. 

Proceedings submitted by the District 
Magistrate, Lower Chindwin, for order in 
revision of the finding and sentence of the 
Sub* Divisional Magistrate, Yinmabin, in 
Civil Miscellaneous Case No. 105 of 1910 
whereby accused was convicted under section 
110 of the Criminal Procedure Code and sen¬ 
tenced to execute a bond on Hs. 100 with two 
sureties in the like amount for one year or 
one year’s rigorous imprisonment. 


warrant. 

The warrant also re*prodaced another 
serious mistaka made in the bond by which 
the sureties were made liable for Rs, 100 
each, or double the penalty of the bond, 
which was absurd as explained in King 
Emperor v. Shwe Daung (1). The Magistrate 
must take care that these errors are not 
repeated. When a bond is not executed till 
after the date on which the period for whioh 
the security is required commences, it should 
state plainly the date on whioh the period 
expires. 

(1) U. B. R. 1697-1901,1,119 


ORDER.—The District Magistrate is 
clearly right. Section 120, Criminal Proce¬ 
dure Code, declares that the period for whioh 
security is required where the accused is not 
undergoing a sentence of imprisonment shall 
commence on the date of the order. Section 
123 declares, that except where the period of 
security exceeds one year, in which case the 
orders of the Sessions Judge have to be 
taken, the person who fails to give security 
on or before the date on whioh the period 
for which security is t / be given commences, 
shall be imprisoned until such period expires 
or Utii.il, within such period, he gives the 
security. Section 126 declares that if 
security has been given and a surety applies 
for cancellation of the boiul, the MigUtrate 
shall cancel the bond ami order the a uaood 


(s. c. 14 C. L. J.052.) ' 

GALOUTTA HIGH COURT. 

V 

ChiminaIj Appeal No. 490 or 1911. 

August 2, 1911. 

Present: —Mr. Justioe Holmwood and 
Mr. Justice N. Ohatterjea. 

JANG Bahadur lal^agqcbio— 

Appellant 

rers(4S 

EM PE RO R— Responpint. 

Penal Code (.Act XLP oMSBO), 193. 487^471“ 
Oharges to he sc^hnwtc for every net of perjury or 
forgery —Indepen lent «n>i«Lnir<* oj ih each cans—Ask- 
111(7 of forgiveness -~ln''rim'inating statement —OonfdMioa 
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There must be a separate count for every alleged 
item of perjury or forgery, and this means that there 
must be independent evidence of user in the case of 
each document. 

The expression “Sir, kindly forgive the fault. 
Such thing shall not take place again,” is not an 
incriminating statement; and when used with re* 
ference to alleged forged receipts, is not an admis¬ 
sion of forgery or of using a forged document. 

The conduct of a tenant is not evidence upon 
which the question as to the rate of rent can be de¬ 
cided. 

Appeal against the conviction and sentence 
passed by the Sessions Judge of Shahabad, 
dated May 30th, 1911. 

Baba Dasaratki Sanynl^ for the Appellant. 
Mr. Sullau 4hmad^ for the Crown. 

JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Jadge of Shahabad who, agreeing with both 
the assessors, found the accused Jang Bahadur 
Lai guilty of the offence of using as genuine 
a false document, to wit, two rent receipts, 
and sentenced him to three years* rigorous 
imprisonment under section 471, read with 
section 467.1ndiau Penal Code. 

We have had the evidence put before us 

and the judgment of the learned Judge and 

we are of opinion that, apart from the 
questions of law which arise in the case 

It would altogether be too dangerous to sup- 

port this conviction on the evidence. 

The case starts with a serious initial error 
in respect of the charge and that error 
seems to have been carried into the learned 

Judge 8 reasonings with regard to the user 

which the aconsed knew to be forged. Now it 
O^rt would be that one of these documents 

re*re‘”!h I® 

break down The 

item o7pVTo;% 

that there S be 

neer in the case of^^®‘’t,T'' ®^‘*^®"®® 
what is the evUl Now 

Assistant Settlement°Offi° 

two receipts werT 

sccnsed-s" clarrthtt hi-s" “I 

and not Es 3-12 and K ^ 

appear whether theoth ^ ■ j 

in the bundle were fibd 

b.. h. i. 


used. Now the vatwart on whose evidence 
this case principally depends deposed that the 
accused took the papers out of his pocket iu a 
bundle and threw them on the table in front 
of the Deputy. The Deputy was doing work 
in attestation camp surrounded by bamboos. 
The parties were outside the bamboos. 
The Deputy Saheb took up all the receipts 
and saw them and asked me if I had granted 
them. I said I '^ould say that if I saw them. 
I saw them and saw that the signatures on 
them were different and that they did nob 
bear my signature or ray father’s signature 
or the malthas signature. Also the rent 
was less. They purported to be signed 
by Sheo Barat Singh and my father and two 
of them purported to be signed by me. 
None of the signatures were genuine. All 
the receipts filed by him at that time were 
forged.” He does not say under what 
circumstances the accused person was taxed 
with forgery and made what is held by the 
Judge to be unincriminatiog statement. But 
it is perfectly clear from his evidence that 
these documents were not tendered by the 
accused independently and that the Settle¬ 
ment OflBcer himself selected these two receipts 
for inquiry and discarded all others. It now 
turns out, according to the patwarVs own 
evidence, that two of these documents at least 
are genuine, and it is clear from the Settle¬ 
ment Officer’s evidence that the patwiri did 

not aver before him that any of the docu* 
ments were forged except Exhibits Nos. 1 and 
^ We then have it from the Settlement 
Oeacers evidence that he examined the 
patwari and the malik's eon and that he then 
taxed this accused with forgery and he asked 
him to write the patwari's name and the 
name of Sheo Barat. The accused did so 
and then the recoHeotion of the Settlement 
Officer 18 not quite clear as to whether he 
asked the accused to sign his own name or 

not. But however that may be, the aconsed 

fell at his feet and asked the following words- 
— Hazur kas,^ map Uya jai, ah aisa kubht 
nahin hya. Now this is not in itself an 
iDoriminating statement and the Settlement 

Officer does not say that he at the time was 
of opinion that the man had admitted these 
papers to bs forgeries. He says that he is 

^f.***® conduct in thinking 

that the mnhk s statement as to the amount 

of rent is true; and that the raiyat's state. 

ment is false. But the words in themselves 


INDIAN OASEF. 


[1912 


400 


JANG BAHADUR LAL V. EMPEROR. 

are not an admission of forgery or of using 

forged dooument.. It is easy to 

t.ha^a man in the mofasil being suddenly 

aeked to sign his name and n--^^ 
people whose names he ,s 

forged would ask to be excused. The state 
r^ent in itself is certainly not a confessional 

Btatement. 

Then we have looked at 
and it is JieBcult to ssy that this receipt Ex 

hibit No. 1 or Exhibit No. 2 was not, as a 
matter of fact, signed by the former pnOcnn 
the father of Bam Pergash. There is one Ex¬ 
hibit No. 15 which his eon cannot deny is not 

llL tod-rili.,; .hlch ..u.a l..a 

to the conclusion that they were signed by 
Brijrandun, the father of Ram Pergash^ 
They certainly were rot signed by the 
accused; and the evidence of Sheo Barat 
who declared that a number of 
dccnroenls were false and not in 
handwriting, although h.s patwan proved 
that they rendered his evidence ei. ire y 
worthless. We have, therefore, to rely entirely 

on the evidence of this patu,an who contra¬ 
dicts the yetllement OOScei on every point as 
regards the user of these documents. 


Then there is the objection which the learn¬ 
ed Judge feels to be a very grave one that 
from 1300 to 1315 th s mahk Sheo 
says that no printed receipts were fftanted by 
him, but a still graver objection has not been 
noticed by the learned Judge that under the 
law he was compelled to keep counterfoil 
receipts whether printed or not, and he is 
unable to produce any counterfoil for that 

peiiod. His statement, therefore, in regard 

to his own receipts is of very liUle value, 


Then, again, aa regards the question what 
the rent is, there is absolutely no evidence 
worth the name to show that it is 

Ra. 3-12 0 and not Rs. 3. The s^has 
are completely useless for that pui pose. 
They contain no entry of Rs. 3*12'0 paid at 
any time by the accused; whereas they do 
contain an entry of Rs. 3 and another 
Rp. 1-14 0 having been paid by him on dates 
olLti than those of the rtceipts. The 
only way in which they can be used is that 
they omitted any reference to these two 
Tfoeipts. But it is i.ot oontondod that the 
sehns contain item by item every receipt 
that was granted. Now, in support of the 


fact that the rent is Rs. 3-12.0 the only 

papers produced are the jamibandt and those 
^am.ba»dis are said to have been prepared 
from the sehas und a written account.biok. 

As we have seen, the seh>:s throw no light 
on the matter and the written account-book 
is not prodnced, and its non-prodnotion is in 
no way explained. The learned Settlement 
Oeacer candidly admits that his opinion 
as regards the rate of rent was based 
almost entirely on the accused e oonduot. 
That we need hardly say is not evidsnoe upon 
which the question as to the rate of rent 
can be decided in a Civil Court, and we 
think it is quite open still to the partiM 
to say that the rate of rent le notdeoided. 
The accused is young man of 20 yrats 
of age and was acting for his father. The 
fact that he threw all these docamenlB 
in a bundle on the table raises a great doubt 
as to whether he was minutely acquainted 
with the contents of each of those documents, 
No doubt he is a young man of education and 
has general knowledge of his fathers affairs; 
but his very oonduot shows that he was startl¬ 
ed and taken aback when he was charged with 
forgery in respect of these two doonraeota. 
Had he gone there with the deliberate 
intention of using these papers he would have 
been prepared for this accusation and would 
have strenuously denied that they were 
forgeries and put the pitw^ri to the proof, 
and if he had done so. it would have been 
exceedingly difficult for the patwiri to prove 

that they were forgeries. 

We, therefore, think for all these reasons 

that it would not bo safe to uphold this con- 
viction and we, theroforo, set aaido the oonvio* 
tion and scntcnoo and direct that the accused 
be acquitted and released. 

Appeal oiioieei* 
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NATH MAL DAS D. DALIP SINGH. 

ALLAHABAD HIGH COURT. 

Fibst Civil Appeal No. 340 op 1910, 
December 19, 1911. 

Pnsent: —Mr. Jnsfcice Karamat Hasain and 

Mr. Jastice Chamier. 

NATH MAL DAS— PtAiNriFP — Appellant 


versus 


DALIP SINGH AND OTHERS — Dependants 

—Respondents. 

Hindu Law—Mortgage hy father — Son*s liability —■ 
Interest—Mortgagee to prove necessity of borrowing 
money at exorbitant rate of interest—Burden of prooj. 

In a suit brought by a mortgagee on foot of a mort¬ 
gage, executed by a Hindu father, the mortgagee 
should prove not only that there was necessity for 
borrowing the money but that there was necessity 
for borrowing it at the exorbitant rate of interest 
stipulated in the bond. 

Chandra Deo Singh Y.MataFrasad, 31 A. 176; 1 Ind. 
Cas. 479; 6 A. L. J. 263; Nand Rani v. Bhupal Singh^ 
8 A. L. J. 1294; 13 Ind. Cas. 6, referred to. 

First appeal from the decision of the 


Subordinate Judge of Moradabad, dated 23rd 
June 1910, 

Mr. Eoward (with him Mr. Shafiuzaman) 
for the Appellant. 

Mr. Ohoudhri (with him Mr, Nihal Ohand) 
for the Respondeuts, 

JUDGMENT.—This was a suit by th) 
appellant upon a bond dated March the 12th 
1889, executed by the respondent Khub Singl 
and by Khiali Singh and Dalip Singh wh< 
are represented by respondents Nos. 2 an( 
3. The bond states that the executants bav 4 
borrowed Rs. 20 from the appellant and tha 
they have agreed to pay that sum on demant 
with interest at Rs. 3-2 per cent, per men sen 
I. e, 3/2 per cent, per annum, and in case o 
default of payment of interest to pay com 
pound interest at the same rate calculatec 
with half yearly rests. According to 
terms of the bond there was due, to the ai 

pellant when this suit was instituted no \e 

R8”i 7“547?^,^ The appellant abandon. 

?• T**® given t' 

Rs Swith principal eun 

Ks 20 with interest at the rate of Rs 30 ni 

cen per annum The appellant con ten. 

^at he IS entitled to the whole sum claime 
He points cut that the Court below h^ he] 

..a ih. “oiJ e'.' 

was borrowed for legal necessity and also th 
It 18 not suggested that the executants we, 
over-reached m any way or were compel!. 


RUKMAN DEVI V. SAIN DAS. 

to execute the bond by undue influence. I*' 
seems to us that if the law is as laid down 
by the majority of the Court in the case of 
Ohandradeo Singh v. Mata Prasad (1), this 
appeal must be dismissed on the ground that 
there was no necessity to undertake the pay¬ 
ment of interest at such a high rate as SVg 
per cent, per annum. In the case of Nand 
Bam V. Bhupal Singh (2), it was held, follow¬ 
ing the decision of the majority of the Court 
in the case reported as Chandradeo Singh v. 
Mata Prasad (1.) that it lies on the lender lo 
prove that there was necessity not only for 
borrowing money but for borrowing it at au 
exorbitant rate of interest. Even if the law 
is as laid down by the minority of the 
Judges in the case reported as Chandradeo 
Singh v. Mata Prasad (1), the result will be 
the same for, according to the finding of the 
Court below, the security given by the exe¬ 
cutants of the bond was ample, and there was 
no justification whatever for the executant’s 
promise to pay the exorbitant rate of inter¬ 
est stated in the bond. ■ It is impossible to 
hold that SODS in a Hindu family are bound 
to pay any fancy rate of interest which their 
father may choose to promise to pay in a 
transaction of this kind. We think that the 

Court below is right. We dismiss this 
appeal with costs including in this Court 

fees on the higher scale. 

* 

Appeal dismissed, 

(1) 31 A. 176; 1 lad. Cas. 479; 6 A. L. J. 263. 

(2) 8 A. L. J. 1294; 13 Ind. Cas. 5. 


PUNJAB CHIEF COURT. 

Civil Repehence No 26 of 1911. 
December 21, 1911. 

Pre.^en^:—Mr. Justice Cbevis. 
Musammat RUKMAN DEVI and others 

—Plaintiffs 

versus 

SAIN Das —Dependant. 

Jurisdiction of Civil or Revenue Court-Revenue pay. 
able by defendant—Government recovering from plain¬ 
tiff—Suit to recover money from defendant—Registra¬ 
tion of Civil Court’s decree as that of Revenue Court-- 
Practice—Cowt finding no jurisdiction—Disposal on 

SS.77 (3) 

(t., 100 —Punjab Land Revenue Act (XVII of IRSTl 
s. 158 (2) (XlVh ^ 

A suit for the recovery from defcudantof a sum of 
money recovered from the plaintiff as land revenue 
by Government, when it was in fact payable by the 

defendant, is excluded from the cognizance of a Civil 
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Courlbyscction l5S(2) (XIV) of il.o Punjab Lana 
Revenue Act and is exclusively cognizable b> a Ko- 

Where a Revenue suit has been tried by a Oivii 
Court not having any po^vers on the 

and the defendant has all along objected to ^ho Oivij 
Court’s jurisdiction, decree of the Civil Court shouk 
not be ordered to be registered as that of a Pevem 
Court. In such a case, all the proceedings should bo 
set aside and the plaint returned for presentation to 

the Revenue Court. ^ i • 

Where a Court is of opinion that it has no] juris* 

diction, it should at once decline to exorciso junsdio- 
tion and should not proceed to dispose of the suit on 

the merits. 

Case referred by the Divisional Judge, 
Gujranwala Division, with his No. 155, 
dated 1st March 1911, under section 100, 
Panjab Tenancy Act, for the orders of the 

Chief Court. 

ORDER.—The plaintiffs and the defen¬ 
dants are both proprietors in certain villages. 
The plaintiffs have sued the defendants for 
certain sums of money which they assert to 
have been recovered by Government from 
them as laud revenue whereas, as a matter 
of fact, these sums were payable not by 
them but by the defendants. The suit was 
heard and decided by a Munsif, who gave 
the plaintiffs a decree. Both parties appealed 
to the Divisional Judge, who decided the 
appeals on the merits but then referred the 
case to this Court under section 100, Tenancy 
Act, as he thought the claim was cognizable 
only by the Revenue Courts by reason of sec¬ 
tion 77 ( 8 ) (0 of the Tenancy Act and section 
158 (XIV) of the Land Revenue Act. 

Section 77 ( 8 ) (D of the Tenancy Act 
relates to suits for the recovery of over¬ 
payments of Revenue, but 1 do not think the 
present is such a suit, for the plaintiffs 
are not suing to recover an over-payment 
from the person to whom they have paid it. 
If the plaintiffs where suing Government 
for return of money collected from them as 
revenue, then section 77 (3) (/) might be 

held to apply, but what the plaintiffs say is 
not that too much money has bsen paid, but 
that part of it has been collected from the 
wrong person, i. c., from plaintiffs instead 
of from the defendants, the plaintiffs do not 
sue to get back the money, but they claim 
to recoup themselves from the proper 
payees. But section 158 (2) (XIV) of the 
Land Revenue Act certainly seems to apply, 
for it seems to me clear that the present 
claim is one arising out of the collootiou by 
the Government of laud revenue. Probably, 


the claim would have been cognizable 
by the Civil Courts prior to the passi ng o f the 

present Punjab Land Revenue Act, XVII of 

1887 (see rulings cited on pages 24b and 
247 of Madan Gopal’s Panjab Land Revenue 

Act, 2ad edition), but it is now useless to 

consider cases decided with reference to the 

former Land Revenue Act as the law has 
since been altered. As the law now stands, 

I think there can be no doubt that the amt 
is cognisable only by the Revenue Courts. 

The learned Divisional Judge himsslf 
thought the suit was cognizable only by a 
Revenue Court so I think he erred in deoid- 
ing the appeals on the merits; when a Comt 
is of opinion that it has no junsdiotion, it 
should at once decline to exercise jurisdio- 
tion. I cannot, therefore, see ray way to 
01 del ing the decree passed by the learned 
Divisional Judge to be registered as the 
decree of an Appellate Revenue Court. 

The suit was decided by a Munsif who 
has no powers on the Revenue side. The 
defendants had in both Courts objected to 
the Civil Courts exercising jurisdiction and I 
think they were perfectly right. Such matters 

are often threshed out much more thoroughly 
in a Couit which, by reason of praolioal 
experience in revenue matters, is bstter, 
qualified to deal with them. Where the, 
case has been decided by an Offoer who hw- 
both Civil and Revenue powers, the case 18 ; 
different and this Court ^ may well 
the powers conferred on it by section 100 of, 
the Tenancy Act. I think the defendants 
in the present case have a right to mk 
that their suit should be heard and decided 
in a Court presided over by an Officer 
exercising Revenue powers. I set aside all 
the proceedings in the suit and direct the 
Divisional Judge to direct the Munsif to 
return the plaint for re-presentation in a 
Revenue Court, 

Costs in the Civil Courts to follow the 
result in the Revenue Courts or, if ^ plain* 
tiffs do not present their plaint in the 
Revenue Court within six months of M- 
turn of the plaint, to be paid by the 
plaintiffs. 
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GiNGADHAR DAS V . BHIKARI CHARAN DAS. 

CALCUTTA. HICH COURT. 

Second Civil Appeal No. 924 of 1909, 

December 14, 1911. 

Presenti —Mr. Justice Coxe and Mr, Justice 

N. Chatfcoriea. 

GANGADHAR DAS and others— 
Plaintiffs—Appellants 

versus 

BHIKARl CHARAN DAS and others— 

—Defendants—Respondents. 

Revenue sale —Omission <o post proclamation in time 
—Irregularity or illegality—Sale merely irregular — 
Rot to he set aside without proof oj injury—Inadequacy 
of price—No presumption as matter of law that inade¬ 
quacy of price is due to irregularity—Revenue Sale Law 
(Act XI of 18b9J,s.G—Bengal Act (Ml of 1868;,s. 8 
The omission to post the proclamation of a revenue 
sale in the Colleclorate one month before the date of 
sale, does not amount to more thanl an irregularity, 
and does not make the whole sale entirely null and 
void. 

Tasadduh Rasul Khanv. Ahmad Husain, 21 C. 66; 
20 I, A. 176 (P. C.) and Gohind Lai Roy v. Ramjanam 
Misser, 21 0. 70 (P.C.); 20 I. A. 165, followed. 

Lala MoharaJc Lai v. Secretary of State, 11 0. 200, not 
followed. 

Jahnnovi Cfiowdhuraiii v. Secretary of State, 7 0. Vf. 
N. 377, Sheihh Muhammad Aga v. Jadunandan Jha, 
10 C. W. N. 137; 2 C. L. J. 325 and Sheo Ruttan Singh 
V. Net Lall Sahu, 30 0. 1, distinguished. 

Therefore, a person whose property has been sold 
cannot ask to have the sale set aside simply and 
solely on the ground that the sale was illegal by 
reason of the fact that the notice had not been served 
in time without proof of injury. 

The Court is not bound, as a matter of law, to con¬ 
clude that inadequacy of price was due to the irre¬ 
gularity. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated February 3rd, 1909, affirming 
that of the Munsif of Cuttack, dated August 

5tb, 1907. 

Babns Provash Chandra Mitra and Susti 
Madhah Mallikj for the Appellants. 

Babu Troylokya Nath Qhose, for the Re¬ 
spondents. 

JUDGMENT. 

Coke, J.— This was a suit to set aside a 
revenue sale. The sale took place on the 9th 
April 1906, and the date on which the pro¬ 
clamation is said to have been affixed in the 
Colleotorate was recorded as the 6tli April. 
The Munsif considered that this was a cleri¬ 
cal mistake ; but the lower Appellate Court 
took a different view, and found that the 
defendant had failed to prove that the notice 
was affixed in the Colleotorate one month 
before the date of the sale. He held that 
this was an irregularity, and he also held 
that the price realised at the sale was in¬ 


adequate.But he was unable to find that 
there was any evidence to connect the in¬ 
adequacy of the price with the irregularity 
and accordingly dismissed the suit. 

The plaintiff appeals to this Court. 

The first point taken on behalf of the 
plaintiff is, that the omission to post the 
proclamation of sale in the Colleotorate one 
month before the date of sale (a point on 
which we are concluded by the decision of 
the lower Appellate Court) amounts to more 
than an irregularity, and makes the whole 
sale entirely null and void whether the 
plaintiff was injured or not. This is an 
argument that has very frequently been used 
in dealing with these revenue sales, and finds 
expression in the Full Bench decision in the 
case of Lala Moharak Lil v. Secretary of 
State (1). In that case the learned 
Judges held, that failure to comply with the 
provisions of section 6 of Act XI of 1859 
amounted to more than an irregularity and 
to an entire illegality, and that, consequently, 
the provisions of the Act imposing restric¬ 
tions upon the rights of persons whose pro¬ 
perty was sold to relief in the Civil Courts, 
had no application; inasmuch as in such a 
case there was rsally no sale at all. The 
learned Chief Justice thought that in that 
case the sale in question could not properly 
be said to be a sale for arrears of revenue 
within the meaning of the Act; and Mitter, J., 
held that it was null and void as not being 
a sale under the provisions of Act XI of 1859. 
They held, therefore, that the sale in such a 
case was not a sale at all under the Act, and 
that the provisions of the Act which imposed 
restrictions on the right of the defaulter to 
have the sale set aside, had no application. 

It appears to me that the whole reasoning 
on which this decision was based is entirely 
swept away by decisions in Tasadduk Rasul 
Khan v. Ahamal Husain (2) and Qohind Lil 
Roy V. Ramjanam Misser (3). In the first 
case it was held, that an irregularity under 
section 290, Civil Procedure Code, which 
greatly resembles the irregularity complained 
of in this case, did not make the sale a nullity 
and in the second case their Lordships used 
these significant and emphatic words: “in 
the opinion of their Lordships a sale is a sale 
made under the Act XI of 1859 within tha 

(1) 11 C. 200. “ 

(2) 21 C. 66: 201, A. 176 (P. C.). 

C3)2lO. 70; 20 1. A. 165. 
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fARVOl P.EGAM t?. HAIDBB SHAH* 

raeanioK of that Act, when it ia a sale for 
arrears of Governraant. revenae held by the 
(Collector or other Officer authorized to hold 
a sale under the Aot, although it may be 
contrary to the provisions of the Act either 
by reason of some irregularity in publishing 
or conducting the sale or in consequence of 
some express provision for exemption having 
been directly contravened/’ It cle’ir, 
therefore, that in the opinion of the Privy 
Council a sale that was marred by an ir¬ 
regularity of this nature was none the less 
a sale under the Act, and that view appears 
to me to tak-i away the whole foundation 
of the reasoning on which the decision 
in Lola Mohorak Lil v. Ihe Secretary of State 
(1) was based. It is true that the decision 
in Lda Mobarak Lai v. The Secret try of State 
(1) has been followed in subsequent oases 
namely in Jahnnovi Ohowdhurani v. The 
Secretary of State (4^; Sheikh Mohome.i Aga v. 
Jadunondan Jha (5) and Sheo Jiutlan Singh v. 
Net Loll Sahui^). Putin those cases the 
learned Judges were acting only with the 
question whether section 8 of Bengal Act YU 
of 1868 applied to a case in which notice, under 
BtetioD 6 of Act XI of 1859, had been served, 
but had not been served 30 days before the 
date of (he sale; and they held, that although 
the cerlifioate of title given to the purchaser 
was conclusive evidence that notice had been 
served, it was not necessarily conclusive evi¬ 
dence that the notice had been served in 

time. 

[ am myself inclined to think that the 
question whether the notice is served in time 
is part of the larger question whether it has 
been duly served, and that notice cannot bo 
said to have been duly served if it has not 
been served in time. It is not, however, 
necessary in the present case to come to any 
decision on this point: fer, even if the re¬ 
spondent is not entitled to the benefit of 
section 8, still the appellant will not be 
entitled to succeed unless he can show that 
he has been injured. The learned Judges 


ti9ii 


that, in their opinion, that decision jastified a 
person whose property had been sold, in ask¬ 
ing to have the sale set aside simply and 
solely on the ground that the sale was illegal 
by reason of the fast that the notice had nob 
been served in time, without proof of injury. 
Secondly, it has been urged that the learned 
Subordinate Judge ought to have concluded, 
as a matter of law, that the inadequacy of 
the auction price was the consequence of the 
irregularity to which we have referred. I 
cannot see, however, that any question of 
law really arises in this connection. The 
learned Muusif deals with this matter at 
great length, and explains more fully why 
the irregularity could not have caused the 
deficiency in the selling price. Tne learned 
Sub Judge’s judgment is one of affirmance. 
It is not for ns to say whether the evidence 
is or ia not sufficient to justify the oonclaaion 
arrived at by the Subordinate Judge but I 
certainly cannot possibly say that he was 
bound, as a matter of law, to oonokide fch^ 
the inadequacy of price was due to tho^alleged 
irregularity. I hold, therefore, that it is not 
Bufficieut for the appellant to show that ihe 
notice was published less than thirty days 
before the sale, and that he ia not entitled to 
have the sale set aside on that ground alone. 
As regards ihe question whether he has 
suffered by this irregularity we are, in my 
opinion, concluded by the findings of fact. 

The appeal will accordingly be diamiaaed 
with costs. 

N. Chattkrjba, J.—I agree. 

Appeal dismissed * 


(s. r. 9 A. L. J. Ti.) 

ALLAHABAD HIGH COURT. 

I XECOTION First Appeal No 155 CF 1311. 

November 18, I'^H. 

Present '.—Mr. Justice Ohamier. 
SARVOl BEGAM—Dsorbb HOtnaR— 

Apfbllaxt 



who decided the oases to which I have refer¬ 
red, certainly cited the Full Bench decision 
as being still in effect, that the only point 
they were dealing with was whether soction 8 
applied and their decisions cannot, in niy 
opinion, be taken as authority for holding 

(4) 7 0. W. N. 377. 

(5) 10 0. W. N. 137; 2 0. L. J. 325. 

(6) 30 C. 1. 


HAIDER SHAH and others— Joooi|«kT' 

DKliri.R8—RKSrOVDBNTS, 

Civil Proct'iiure Code (Act 1' of 1908\ 0. X-VI, r. 
-luction so/c—fo set aside sate—Appliwtwa 
verbal or u'rilten —lVi\<ou infcrostcti may apply. 

An application under Order XXf, rule 89, to set 
aside an unction sale need not ho in writing, but the 
application, wlullicr made orally or in writing,must ‘ 
be in time. * 





VjkXUII 

BAWIK SINGTI fc. JAPAR KEAN 

A deposit of money alone is not sufficient. 

Tender by a person who is neither a general or spe* 
cial attorney, nor a Vakil or Mukhtar, for tbe owner of 
the property sold, is not sufficient tender within the 

rule. 
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Execution First Appeal from a decree of 
the Subordinate Judge of Meerut. 

Mr. ?mry L:lI B<inerjz, for the Appellant. 

JUDGMENT.—In this case, in execution 

of a decree held by the appellant against the 
respondents, certain property of the respond¬ 
ent, Mws'iwmai Ikram-uu-nissa, was sold bv 
auction to the appellant. Withm thirty 
days of the sale the respondett, Saltan 
Muhammad, appeared before the Subordinate 
Judge with a tender of the required amount 
in the usual form, duly filled up and bearing 
on it an office report, and he orally requested 
the Subordinate Judge to set aside the sale. 
The Subordinate Judge signed the tender, 
returned it to him, and told him to go and 
pay the money into the treasury; and the 
money was paid in by Sultan Muhammad on 
the same day. The tender was made on be¬ 
half of Ikram-uu-nissa, On a later date, the 
case was called on before the Subordinate 
Judge and he confirmed the sale forgetting 
that an oral application to have the sale set 
aside had been made to him by Saltan 
Muhammad Khan. The three respondents 
then applied to him for a review of his ordei, 
and thereupon he set it aside, and also set 
aside the sale. The auction-purchaser has 
appealed. When this case came before me 
in July last, I returned the record to the 
Court below in older that the Subordinate 
Judge might find definitely whether an oral 
application was made to him and whether 
the application was brought to his notice 
when he confirmed the sale. He has found, 
as already stated, that there was such appli¬ 
cation, but that it was not brought to his 
notice when he confirmed the sale. I am 
prepared to asaume that sufficient ground 
has been established for a review of the Sub¬ 
ordinate Judge's order confirming the sale, 
for it is clear that all the facts were not be¬ 
fore him. But this is not an appeal against 
the order granting the application for review, 
but is an appeal against the fiaal order passed 
by the Subordinate Judge, setting aside the 
sale. The question is, whether the sale 
should be set aside. Sultan Muhammad 
Khan has himself stated that he was not, on 
the date on which the money was tendered, 


either the general or special attorney of hn 

wife, Ikram-nn-nissa. Nor is he a Vakil or 
a Mukhtiar, therefore, he was not eatiMed to 

meke an application to the Court, on behalf 

of his wife under Order III, rule 1, of the Civil 
Procedure Code. It has been held that such 
an applioatioQ need not be in writing; but. the 
application, whether oral or in writing, 
must be in time Deposit of the money 
alone is not sufficient. The deposit in the 

present case was not made by a person who 
owned the property B"tld or had any interest 
in it. I feel bound to hold that tlie provi¬ 
sions of Order XXf, rule 89, have not been 
complied with. Musammat Ikrano ua-nissa 
was, under the circumstances, the only per¬ 
son who could have applied to set aside the 
sale. She did not apply within time, nor 
did any person duly authorised by her, make 
any application on her behalf. I, thereiore, 
allow this appeal, and set aside the order of 
the Court below, setting aside the sale. The 
respondents must pay the applicant s costs 
in both Courts. 

Appeal allowed^ 


PUNJAB CHIEF COURT. 

SECOND Civil Appeal No. 19 op 1909, 

Januaiy 5, 1912. 

Preienlt —Mr. Justice Robertson and 
Mr. Justice Shah Din, 

SAW AN SINGH — DEFEiiDANT — Appellant 

t ersus 

JAFAR KHAN and others—Plaintiffs — 

Respondents. 

Cu.sfo/ft —ratage'^abadi—da'enrtiion —Malik qabzi — 
Powers over houses and site occupied — Vaiure of Malik 

qabza’s, 

A. milik qahza is, as regards the lands held by him, 
usaally in the same position as a fall proprietor in a 
village with the exception chat he sometimes has to 
pay waitfcana to such proprietors in the village and 
has no share in the shamilat land of the village. 

Anijlikqabza is not a non- proprietor m respect ot 
the houses and sites in the village held by 

him He has the same poweis of alienatioa ana 
disoosition over these houses and sites as the original 
proprietors have over their buildings and sitss in the 

Singhv. Kesree,67 P. R. 1869, relied upon. 

The entire village abadi can very seldom b 3 looked 

upon as undirided shamilat of the original proprie¬ 
tors. 

Secand appeal from the order of tha 
DlTiaional Judge. Jhelnm Dmeion, dated 
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SAWAN SINGH V. JAPAR RHAN. 

the 4fch April 190B, affirming fcbafc of the Sub¬ 
ordinate Judge, Jhelum, dated 20fch Novem¬ 
ber 1907, decreeing the plaintiffs’ claim. 

Mr, Nanak Ghand and Rai Bahadur Lala 

Sitkh Dial, for the Appellant. 

Dr. Muhammad Iqbal, for the Respondents. 

JUDGMENT.—In this case one Khuda 
Bakhsh, a malik qahza in the village of Pin- 
nanwal, has sold his house to one Sawan 
Singh. The sole question which we have to 
decide is whether Khuda Bakhsh was a 
proprietor of such a nature that he could 
alienate his house to a third party. The 
suit is brought by the full proprietor of the 
village claiming the right to an entry upon 
Khuda Bakhsh’s house upon his surrender of 
it by sale. 

We must note, to begin with, that both the 
lower Courts seem to have been under some 
misapprehension as to the nature of the status 
of the malik qahza. As regards the land held 
by a malik qahza, he is usually in the same 
position as full proprietor in a village with 
the exception that he sometimes has to pay 
malikana to such proprietors and that he has 
no share in the shamilat land in the village. 
At page 63 of the Jhelum Settlement Re¬ 
port by Mr. Talbot, a description of the ten¬ 
ure of malik qahza will be found. The 
assumption, therefore, that because non-pro¬ 
prietors may be presumed to have no rights 
to alienate more than the materials of their 
houses, therefore, it must be presumed that 
malik qahza has no such power, is not sus¬ 
tainable. The question is, the status of a 
malik qahza being clearly inferior to that of 
a full proprietor and equally clearly superior 
to that of a tenant or a non proprietor, has 
he in this instance the power to alienate 
his bouse in the ahadi? The plaintiffs rely 
largely upon an entry in the Wajih-ul-arz of 
1380. That entry provides that non-proprietors 
shall have no power to dispose of the sites upon 
which their houses stand but only of the 7«a/6a 
under certain conditions. The qahza maliks not 
being non-proprietors do not, in our opinion, 
come within the purview of this clause in 
the Wajih^uharz. Some reliance was also 
placed upon an entry in the khasra ahadi of 
1860, but it is clear from a rohkar attached 
to that document, the preparation of which 
has been declared to have been unauthorized, 
that no weight can be attached to it. 

For the defendants a statement made by 
the father of Fazal Dad, plaintiff, by name 


Mahla Khan, is brought to our notice. In 
this statement Mabla Khan himself clearly 
differentiates between the rights, or rather 
absence of rights, of a qahza tnalik to sell his 
house and site, and those, of a tenant or nou" 
proprietor. Moreover, in the signatures at 
the end of the Wajib-ul-arz itself the q‘*hza 
maliks are shown amongst the maltka or 
proprietors, and not amongst the tenants 
or non-proprietors. There is an abaenoe 
of actual judicial authority on the point. 
In Kirpal Singh v. Kesree (1) it seems 
to have been assumed aa a matter of 
coar.^e that the rights of a qahza malik over 
his house in the abidi would be the same 
as his rights over the cultivated land lu 
his milkiyat. This was not an actual 

point for decision in that case. Neither side 
could quote to us any decision of this Court, 
in which the actual point now before us was 
brought under discussion. It appears to us, 
however, natural to presume that a malik 
qahza having fall proprietary rights over the 
cultivated lands in his possession aa malik 
will have the same rights, in the absence of 
any proof to the contrary, over his house in 
the ahadi. It is in fact now very seldom 
that we find the entire village site ahadi" 
to be held in common as shamilat deh. The 
various proprietors very frequently own their 
own houses even where parts of the ahadi 
are still held in common, and in this case it 
has not been suggested that the whole of 
the village ahadi is still undivided shamilat 
deli of the original proprietors. This being 
so, we see no reason to differentiate batween 
the powers of the original proprietors over 
their buildings and sites in the o6.»di and 
the powers of ihe qahza maliks, over such 
houses and sites as they possess. The ma¬ 
terials for coming to a decision are not very 
plentiful. Such as they are they lead us to 
the conclusion which we have expressed 
above. 

Wo accordingly accept the appeal and dis¬ 
miss the claim with costs thimughoat, 

iippeal accepted, 

cn G7 P. R. 1SG9. 
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KOILASH CHAMDRA V. QAJBNDRA NATH. 

(s. c. 15 C. L. J. 1.) 

CALCUTTA HIGH COURT. 

Letters Patent Appeal Ho. 46 of 1910. 

August 29,1911. 

Present Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice D. Chatterjee. 
KOILASH CHANDRA SANTRA and 

others—Defendants—Appellants 

tersus 

GAJENDR.4 NATH MISRA and others — 

Plaintiffs—Respondents. 

JCvidence of title—Decree in possessory siiiL ^ ^ 

A decree based upon a possessory title is prtma 
facie evidence of title to the land as against a strang- 
01 * 

Appeal from the decree of the Hon bleMr. 
Justice Doss, dated the Slst March 1910, in 
Second Appeal No. 1502 of 1908, which was 

as follows:— 

Dose, J.—This appeal arises out or an ac¬ 
tion by the plaintiffs as reversionary heirs of 
one Muchiram Misserto recover possession of 
a plot of land. The defendant No. 1 pleaded 
that he was in possession of the land under a 
settlement from the landlord ; the defendants 
Nos. 2, 3 and 4 are the sons of the defendant 
No.'l and they pleaded that they had no right 

Both the Courts below have found that the 
land belonged to Muchiram, that the plaintiffs 
are the sons of Muchiram’s daughter Bhaba 
Mohini, and that the defendants have failed 
to prove that they obtained any settlement 
from the landlord. Both the Courts below 
have overruled the plea of limitation. 

The defendant No. 1 died after the decree 
of the Court below. The defendants Nos. 2, 

3 and 4, in their capacity of legal represen¬ 
tatives of the defendant No. 1, have preferred 
this appeal. The first contention raised on 
behalf of the appellants is that the finding of 
the lower Appellate Court as to title is based 
merely on a possessory decree, dated the 9th 
July, 1863 obtained by Kadambini, the second 
wife of Muchiram, against the defendant No. 

1 and other persons ; that this decree is not 
suffioient to support the finding that Muohi- 

ram is entitled to the land. 

The Munsif based his finding upon the 
question of title on the evidence of the plaint¬ 
iffs’ witnesses and also upon this decree. 
The lower Appellate Court confirmed the find¬ 
ing of the first Court. 

In my opinion this decree is a piece of 
evidence showing that Muchiram bad title to 
the land. Although the decree is based 


upon a possessory title it is prma facie 
evidence of title to the land as against a 

stranger. . , i a 

The next centention raised by the learnea 

Yakil for the appellant is that the plaintiffs 
failed to show that on the Ist April 1873, 
when Act IX of 1871 came into operation, 
Kadambini had a subsisting title to the land 
and that if she had no subsisting title on that 
date the plaintiffs’ suit must be ^eld bo be 
barred by limitation, though after Act XV ot 
1877 had come into operation, adverse pos¬ 
session by the defendants as against 
Kadambini might have been of no avail 
against these plaintiffs. I think the 
decree of the year 1363 furnishes a 
conclusive answer to this contention, even 
supposing that after the decree was passed, 
the defendant No. 1 continued in possession 
adversely to Kadambini. I may point out 
in passing that the first Court found that the 
defendant No. 1 was in possession under 
some arrangement with Kadambini after the 
decree; such adverse possession could only 
have commenced to run as against Kadam¬ 
bini from the date of the decree and that was 
within 12 years prior to the let of April 1873, 
I am of opinion that the second contention 

must also fail. 

Babus Bam Chandra Majumdar and Chand¬ 
ra SeV/iar Banerfes, for the Appellants. 

Babu Joy Gopal Ohosha, for the Respond¬ 
ents. 

JUDGMENT. 

Jenkins, C. J.—The case has been placed 
before us very clearly by Mr. Majumdar, but 
I am unable to see that we are entitled to 
interfere in second appeal. Ifc cannot be said, 
and is not said, that the decree is no evidence 
of title. It proved possession, and possession 
is evidence of title. The value to be attributed 
to it is a matter to be determined by the 
lower Appellate Court which is the final 
Court of fact. I think the matter has 
been correctly formulated by Mr. Justice 
Doss, and that we must dismiss the appeal 

with costs, 

Chatterjee, J.—I agree. 

Appeal dismissed. 
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E^IMfR V, MIR AHMAD ULLAH. 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 355 OF 1910. 

Jatinary 9, 1912. 

Present :—Mr. Justice Chevia. 
KHAIR AHMAD and another— 
Defendants —Appellants 

versus 

MIR AHMAD ULLAH and another 

Plaintiffs—Respondents. 

Punjnh Court.-> Act {XVIII of 1884),s. 40 (l)(n)rO — 
Further appeal — Suit for declaration and injunction in 
refipect of hou^e—Value of house exceeding /?**. 1,000— 
Valuation of suit — Jurisdiction — Value — Court-fee — 
Court Fees Act (F// of 1870*, s. 7 (IF) (c) id) — 

Suits Valunfioy) Act {VII oj 1887), s, 8 — Court 

Pules under s. 9, rule A. 

Ill a suit for iloclaration where consequential relief 
in the nature of an injunction is prayed for, the 
value for purposes of Court-fee and jurisdiction is 
the amount at wliicli tlie plaintiff values the rolief 
between lis. lOO and Rs. 500, 

Nanah v. Ourditta 03 P. R, 1902, followed. 

Sardar Singji v. Oanpat Singji, 17 B. 56; relied 
upon. 

Chingachainvital Sankarannair v. Chingachamvital 
Gopalamenon, 30 M. 18; 1 M. L. T. 412, distiiifji'uished. 

A furtlier appeal lies from an appellate decree de¬ 
claring a house to bo waqf if the market value 
of the house exceeds Rs. 1,000. 

Second appeal from the order of the Divi¬ 
sional Judge, Amritsar Division dated the 
7th February 1910, modifying that of the 
District Judge, Amritsar, dated the 24th July 
1909, dismissing plaintiff’s suit, 

Mr. Beechey^ for the Appellants. 

Mr. Fatal i-Hns'iin^ for the Respondents. 

ORDRR.—The plaintiffs have brought tliis 
suit, asking 

(1) for a declaration that the house in 

question is wnqf and attached to the shrine 
and ' 

(2) for an injunction restraining the de- 

fendants from interfering with the plaintiffs* 
lights as mutwalis. 

The first Court dismissed the suit, but or 

appeal the learn.d Divisional Judge has 

given the plaintiffs a decree declaring the 
house to be waqf, 

for the plaintiffs a preliminary objaotiju is 
taken that no further appeal lias. For the 
defendants it is contended that a further 
appeal lies under section 40 (1) („) (n 

the Puniab Courts Act. This is'ccrrect.^only 

if It can be said either that the value of the 
suit IS one thousand rupees or upwards, or 
tha, the decree passed on appeal by the 
Divisional Jiidgo involves directly sinie claim 


to or question respecting property of like 
value. 

First, as to the value of the suit. The 
suit, being for a declaration and also for an 
injunction, seems to me to fall under 8eolioQ7| 
clause 4, sub-clauses (c) and (ef) of the 
Court Fees Act, and the fee payable is ac¬ 
cording to the amount at which plaintiff 
values the relief sought. See Sardar Singji 
V. Oanpot Singji (1). But Mr. Beechey for 
I he appellant quotes Nanak v. Qurditla 
(2), and urges that the plaintiffs can¬ 
not put forward an arbitrary valnalion. This 
ruling, while upholding the view that the 
Court-fee and the jurisdictional value are the 
sarao in such suits, lays down that, with 
referer ce to section 8 of the Suits Valuation 
Act, the plaintiff must fix a value falling 
within the limits laid down by the Chief 
Court in rule 4 of the rules made by the 
Chief Court under section 9 of the same Act. 
I do lot see how this helps Mr. Beechey, as 
the limits laid down in rule 4 aie Rs. 100 
to Rs. 500 and the plaintiffs in the preaeut 
case have kept within those limits by 
valuing their relief at Rs. 130. Mr. Beechey 
also refers me to Chingachamvitd Sanharan* 
nnir v. Ohingachamvitnl Oopalamenon (3), but 
that was a declaratory suit in which no oon» 
sequential relief or injnnction was prayed, 
and so it did not fall under section 7 pare. 4 
clause (o) of the Court Pees Act I hold that 
the value of the present suit both for per- 
pesfs of Court-fee and for jurisdiction is 
Rs I'30 that being the value nt which plaint* 

iffs have themselves valaed the reliefs 
sought. 

The next question is, whether the Difi« 
sional Judge’s decree involves directly some 
claim to or question respeoUpg pro¬ 
perty of value exceeding Rs. 1,000. Thfl 
Divisional Judge has given a decree declar¬ 
ing the house to be toagf Now, in the com¬ 
mon olafs of oases in whioh a ravereionei 
sues for a declaration that an alienation ol 
land shall not affect his reversionary righta 
I he value of the land is taken at 30 time# the 
revenue, and this is held to be the valoe oi 
the suit. See Hnri Singh v, Nika Singh (4) and 

n) n 

(2) 03 R.'r.'i902. 

(J) 30 M. 18; 1 M. L. -p. 412, 

( D 42 P. R. 1907. 

'•5 1907. 

(0) 145 P. u. 1892. 
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a raliDg which was affirmed by the 
Full Bench in Jalla v. Gehna (5), it 
was held that it could nofc be said in 
such a case, that the decree involved 
directly some claim to, or question respecting 
property of the value of Rs. 1,000, or up¬ 
wards, because the only property respecting 
which any claim or question was directly in¬ 
volved was the land, the value of which, 
whatever the market'value might be, being 
reckoned at 30 time ;ama, was under 

Rs. 1,000. In the present case the 

defendant claims the house as his private 
property but the Divisional Judge’s decree 
denies that claim by declaring the house to 
be waqf, I am of opinion, therefore, that this 
decree involves directly a claim to or question 
respecting the house. Now, when a house is 
concerned, the only value which can be put 
to it seems to be the market-value. There 
can be no question here of any artificial value 
such as thirty times the jama. I hold, there¬ 
fore, that the decree involves directly a claim 
to or question respecting the house and that 
the market-value must be regarded as the 
value of the house. Therefore, if the market- 
value of the house be Rs. I,COO or up¬ 
wards a further appeal will lie. 

No inquiry as to market value has yet been 
made. Mr. Beechey asserts this valne to be 
Rs. 1,509. Mr. Fazal-i-Husain is not pre¬ 
pared to make a statement on this point. 
I direct the Divisional Judge to make inquiry 
tlirougn the first Court as to the market-value 
of the house, (site nofc included). Return 
to be made within three raonfchs. 

Note. — At time of annonncing this order, 
Mr. Fazal Husain admits that the house in¬ 
cluding sifce is worth Over Rg. 1,000, says he 
will make a statement as to value of house 
excluding site in foar days. I will wait till 
9fch instant before sending the case back. 

ORDER.—Counsel on both sides present, 
Mr. Fazal Husain says he is instructed to say 
that the house is not worth Rg. 1,000 even 
including the site. 

The order of 4bh January 1912 will now 
go down to the Divisional Judge for com¬ 
pliance. The Divisional Judge should no‘o 
that I am inquiring only as to the market- 
value of the houee, not including the site. 
The decree does not mention the site, so the 
site is not directly affected. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 433 cf 1909. 

January 6, 1912. 

Present —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

RAJA —Plaintiff—Appellant. 

tersus 

Musammat JANNAT BIBI and OTflERi— 
Defendants—Respondents. 

Custom — Alienation — Gift ^Daughter — Khanadamad 
— Right to property gifted to daughter —Giijars of 
Gujrat District—Completion of gift—No formal delivery 
of possession or mutation of names^Construction of 
deed^Will or gift. 

A., a Qujar of mauza Bawli Kalan tahsil Kharian 
in the Gujrafc District, executed and registered a deed 
in favour of his only child a minor daughter. B. By 
this deed, A. declared B. his sole heiress in respect of 
his house and landed property and he also pointed out 
in the deed that B.*s husband C. was his khanadamad 
and that B. and C. were living with him, 

A.'a collaterals forthwith instituted a suit against 

A. and B. for whom A. acted as guardian ad litemf for 
a declaration that the gift would not affect their 
reversionary rights. The parties in this suit arrived 
at a compromise by which the gift in respect of all 
the houses and ^rd of the land was to remain valid 
in favour of B., while in respect of the remainino- i^rds 
of the land the gift stood cancelled. 

Soon after B. died without issue. No formal deli¬ 
very of possession was made to B., nor did any muta¬ 
tion of names take place in her favour. But 0. culti¬ 
vated all the land of A. and lived in the same 

house. Subsequently, and 0. fell out and then 0 . 

sued A. for possession of the houses and one-third of 
the land gifted to B. 

Held, (1) that there was an immediate and irrevoc¬ 
able gift to B. and that the transaction in favour of 

B. was nob a testamentary disposition. 

(2) That the gift was complete as the donor had 
done everything that could reasonably be expected 
in the circumstances to give effect to the gift. In 
such circumstances formal delivery of possession 
was not essential to the completion of the gift. 

Qul Ahmed v. Sahtbzada 45 P. B. 188 Ij Qhulam 
Muh.ammad v. Muhammad Amin, 86 P. B. 1882* 
Faujdar v. Bhamma, 91 P, R. 1883; Ahmad Khan v! 
Ohulam Bihi, 36 P. B, 1891; Sohna v. Aiosam, 23 P, B.* 
^S96i Samman V. Allah Bakhsh, lOQ P. R. 190 | re¬ 
ferred to. 

(3) That the gift to B enured after her death for 
the benefit of O. during his life-time. 

A gift of this kind among the Oujars was intended 
as much for the benefit of the son-in-law as for the 
benefit of the daughter. 

Mahla V. Shah Muhammad, 134 P. R. 1894- 
followed. * 

Sita Ram v. Raja Ram, 12 P, B. 1892 (P.B.) Qhulam 
Bhikh V. Massania, 22 P. R. 1893; Bhaiu v. Lehru 6t 
P. R. 1897, distinguished. * 

Second appeal from the order of the 
Divisional Judge, Jhelum Division, dated the 
13bh March 1909, reversing that of the 
Mansif, Ist class, Glajrafc, dated the 2Qth 
November 1908, decreeing plaintiff’s claim. 
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The Hon’ble Mr. Muhammad ShaH^ for the 

Appellant. 

The Hon’ble Mr, 8hadi L'll^ for the Re¬ 
spondent. 

JUDGMENT.—The parties are Oujars of 
Mauza Bawli Kalan, tahsil Kharian in the 
Gajrafc District, and on the 15th February 
1907 Khuda Bakhsh executed and registered 
a deed, described as htbanama, in favour of 
his daughter, Musammnt Fateh Bibi, a young 
girl, aged about 12, who was married to 
the present plaintiff Raja. In this deed Khuda 
Bakhsh declared that as he had no son and 
had no hopes of ever having a son, he had 
made his daughter his sole heiress in respect 
of his house and landed property and in 
explanation of his action, he pointed out in 
the same deed that his daughter and her 
husband were living with him and that her 
doli had never left his house. 

This so called hihanama is, in terras, really 
a Will but it was apparently regarded at the 
time by all concerned as a gift in presenti of 
the whole of its author’s imraoveablo property 
and as a result, the latter’s collaterals 
forthwith instituted a suit against Khuda 
Bakhsh and his said daughter (for whom 
her father acted as guardian ad litem) and 
prayed for a declaration that the gift 
would not affect their reversionary rights. 
Khuda Bakhsh contested that claim and in 
his written statement pleaded that his 
daughter was married to Raja and that 
the latter was bis khanadamad^ and that the 
gift in her favour was, therefore, valid by 
custom. After issues were drawn, the 
patties arrived at a compromise, the terms of 
which were as follows:— 

‘ The gift in respect of all the homes 
in suit in favour of Musammat Fateh Bibi 
shall stand, while the gift in her favour in 
respect of the land shall stand to the extent 
of J rd only and she shall be owner thereof. 
The gift in respect of the remaining Jrds 
of the land shall stand cancelled and Khuda 
Bakhsh, donor, shall remain in possession 
of the said frds during his life time. After 
his death the said Jrds shall descend to his 
son, if any, and in default, to his reversionary 
heirs.” 

Khuda Bakhsh was examined by the Court 
with regard to the terms of the said compromise 
and repeated the provisions of the written 
agreement. The suit was accordingly decided 
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in accordance with the said terms. A 
few months later Musammat Fateh Bibi 
died without issue and, as occasionally 
happens in such oases, the father-in-law and 
son-in-law fell out, the result being that 
the latter instituted the present suit against 
the formor and claimed possession of the 
houses and Jrd of the land which had (as he 
alleged) been gifted to his wife. PUintiff’s 
contention is that the gift in favour of his wife 
was complete and that as he himself was the 
khanad'imid ol the djnor, he was entitled 
to succeed on a life tenure to the proparty 
which had been given to her. Khuda Bakhsh, 
ill reply to the present claim, pleaded (in 
direct opposition to his pleas in the previous 
suit) that plaintiff was not his kh'inaiamad; 
that there had been no gift in favour of 
Musammat Fateh Bibi bat merely a Will 
in her favour, to take effect after his death, 
and that his daughter had not obtained pos¬ 
session of the property now in suit. 

Shortly after institution of the suit, 
Khuda Bakhsh died and his two widows 
were brought upon the record as his legal 
representatives. The Munsif, 1st class, 
framed four issues and upon them deoided, 
(1) that Khuda Bskhsh had taken plaintiff 
into his house as hhanndamad; (2) that 
as Khuda Bakhsh was now dead, it was 
immaterial whether the alienation mads by 
him was a gift or a devise, as in either event 
plaintiff would be entitled to suooseJ; (3) 
that the raztnama in the previous suit 
modified the terms of the hibinama of the 
2ud July 1907 and gave Musimmit Fateh 
Bibi possession of the houses and Jrd of 
the land and that ns the donee and her 
husband continued to live with the donor, 
it was not necessary for the completion of 
the gift that formal possession should ba 
delivered to the donee; and (4) that plaintiff 
was clearly entitled [upon the authority 
of Mahla v. Shah Muhammad (1)] »o 
possession of the property in snit. The 
suit was accordingly decreed with 
costs. Defendants appealed to the Divisional 
Judge, who in a somewhat brief judgment 
reversed the decree of the Munsif atd 
dismissed plaintiff’s suit. The learned Judge 
held that the hibanama of the 2nd July 
1907 was nota gift m piccsenh* but a Will and 
that the nieiunma provided that after 

Khuda Bakhsh’a death, Jrds of the lapd 

(1) 134 P.K. 1894. 




INDIAN OASES. 


411 


VoL XIIIJ 


RAJA f?, JANNAT BIBT. 

was to go to the reversioners and ^rd to the 
daughter. He accordingly was of opinion 
that both arrangements were in the light 
of a Will” and that it was open to Khuda 
Bakhsh to change” these arrangements at 
pleasure, espeoially as the arrangements 
were intended solely for the benefit of his 
daughter who had died. As Khuda Bakhsh 
had revoked the arrangements and as be 
had never divested himself of his vested 
interests in the property, the learned Judge 
held that plaintiff had no title or right to the 
property after his wife’s death. 

Plaintiff has preferred a further appeal to 
this Court and we have heard the case for 
appellants and for the respondents very ably 
set forth by their respective Counsel. 

Briefly summarised, the arguments for the 
plaintiff and the respondents are as 
follows: 

For plaintiff it is urged that whatever 
may have been the effect of the hthanama 
of the 2nd July 1907, the rannama filed in 

the previous suit and the solemn statement 
made in Court by Khuda Bakhsh in that 
case proved that a present gift of the houses 
and of 3 rd of the land had been made in 
favour of Musammat Fateh Bibi; that in view 
of the fact that the donee was a minor 
girl living with her father (who as head of 
the family would naturally act in all matters 
as her guardian and did in fact so act for 
her during the previous litigation), the mere 
fact that formal possession was not delivered 
to the girl is a matter of no oonseqaeoc% 
especially as her husband was (according to 
Khuda Kakhsh’s own admissions in that suit) 
cultivating the land for his father-in-law; that 
mutation was not effected owing to the 
death of the donee within a few months 
of the termination of former litigation; and 
that in view of the fact that a gift was 
actually made to Musammat Fateh Bibi 
and that her husband was at the time the 
khanadamad of the donor, the latter, on the 
death of his wife, became entitled to pos¬ 
session of the said gifted property for the 
period of his life-time. 

On behalf of respondents, Mr. Sbadi Lai 
joins issue upon all these points. He 
argues that the kibanama was a mere Will, 
to take effect in future upon the death of 
Khuda Baksb; that the razinama made no 
change in the nature of the transaction but 
merely limited the extent of the property 


which was to devolve upon the daughter; 
that viewed as an intended gift, the transac¬ 
tion was incomplete inasmuch as it had 
not been followed by mutation of names or 
by transfer or delivery of possession, and 
that, in any event, the transaction, whatever 
it was became infrucfcuous in consequence of 
the death of the donee, without issue, in 
the life-time of the donor, [Sita Ram v. Raja 
Ram (2) J. 

The first question then before us is whether 
there was a gift to Musammat Fateh Bibi of 
the property in suit, and if so, whether the 
gift was complete; upon these points we 
have no hesitation in agreeing with Mr. 
Shafi. As construed by lawyers, or even by 
educated laymen, the so-called hihanama 
executed by Khuda Bakhsh can only be 
regarded as a testamentary disposition to 
take effect upon the death of the other. 
But it is clear from the conduct of all 
parties interested in this matter that it was 
regarded by them as an immediate gift 
and it was upon this assumption that the 
collaterals of Khuda Bakhsh brought their 
suit for a declaration of its invalidity as 
against their reversionary rights. But 
even if we concede that the hih:inama was 
in reality a Will and as such operative 
only upon the death of Khuda Bakhsh and 
revocable during his life-time, we cannot agree 
that the razinama, complied with Khuda 
Bakhsh’s express statements in Court, in no 
way, altered the nature of the transac¬ 
tion. According to the razinama, it was 
argued that Musammat Fateh Bibi should 
have possession of the houses and of Jrd 
of the land and that this provision did not 
relate to events subsequent to the death of 
Khuda Bakhsh but to present facts is clear 
from the other provision that during his 
life-time Khuda Bakhsh was to remain in 
possession of the remaining frds of the 
laud. The obvious and only inference from 
the latter provision is that possession of the 
■jrd of the land and of the -houses was to 
pass at once to Musammat Fateh Bibi- for 
if the intention had been to make her 
heiress of the latter’s property on the death 
of her father the latter would necessarily 
have continued in pcssession of the whole of 
his property as long as he lived. Khuda 
Bakhsh at that time was fighting strenuously 

on behalf of his daughter and he very 
(2) 12 P. R. 1892 (F. B.) ' 
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naturally wished to make her position 
as secure as possible. It is nob surprising', 
therefore, that he decided to hand over part 
of the property to her daring his life-time 
and the very fact that his collaterals accept¬ 
ed this condition tends to show that they re* 
cognized the very real and substantial rights 
which Qiijars of Gnjrat District concede to 
daughters when basbands are residents in 
the houses of their fathers in-law. We find, 
therefore, that there was an immediate gift 
of the property in suit to Mus'immai Fateh 

Bibi. 

The next question is whether this gift was 
complete, it being admitted that formal deli¬ 
very of possession and mutation of names did 
not take place. In cur opinion, the donor 
did everything that conld reasonably be ex¬ 
pected in the circumstances to give effeob to 
the gift. The donee was his minor daughter 
and he aoied as her guardian ; her husband 
was cultivating the donor’s land and was 
living with him in his house and was at the 
time regarded in the light of a son. The 
donor had openly affirmed the gift in a Court 
of law and mutation of rames would probably 
have been duly effected had not the donee 
died so socn after the termination of the pre¬ 
vious litigation [See Qxd Ahmed v. Snhibz'ida 

(3) ; Qulam Muhammad v. Muhammad Amui 

(4) ; Fauidar v. Bhnmma (5) ; Ahmad Khan v. 
Qulam Bibi (6) ; Sohna v. Mcsam (7) ; Samman 
V. Ala Bakhsh ( 8 )]. There is ample authority 
for holding that, in such circumstances, formal 
delivery of possession is not essential 
to the completion of the gift and we 
decide ao3ordingly that the gift was complete 
and irrevocable. 

The final, and perhaps, most important 
question is whether upon the assumption 
that there was a valid and completed trans¬ 
action of gift in favour of Musammat Fateh 
Bibi, the plaintiff is entitled to claim posses¬ 
sion of the donated property for the period 
of bis life; he being the husband of the 
donee and also the khanadamad of the 
donor, 

Mr. Shadi Ltl in support of his argu¬ 
ment to (be contrary relics upon (he decision 

(3) 46 P. U. 1H81. 

(4) 86 P. R. 1882. 

(5) 91 P. R. 1883. 

(6) 36 P. R. 1891. 

(7) 23 P. R. 1895. 

(8) 106 P. R. 1901. 


of the Fall Bench in Sitt 7lim v, Raia Rim 
(2) and upon a number of rulings of this Court, 
to the effeetthat wherethe nsageof A-njnadamcKi 
is recognized in giving rise to customary rights, 
the purpose is to benefit the daughter’s sons and 
the daughter and her husband only inoident- 
ally benefit {^Ohultm Bhikh v. Massanii (9)3. 
We have considered these decisions, but we 
can find nothing in them antagonistic to the 
present claim. 

The actual question before the Full Bench 
in the cise above referred to, was whether 
by general custom prevalent among agricul¬ 
tural tribes in this Province, the collateral 
heirs, in his natural family, of a mao who 
had been adopted under a customary 
adoption and had diet without lineal 
heirs succeeded to property which he had 
acquired or inherited by virtue of such 
adoption ; or whether the collateral heirs of the 
donor could claim such property. The Pall 
Bench held that in suah a case the property 
reverted to the donor and his collateral heirs; 
and the question now before us was not de¬ 
cided, nor did the learned Judge express any 
opinion thereon. 

It may be conceded that in oases where the 
custom prevalent in a particular tribe reoeg* 
nizos the usAgeof kkanalamal (and this 
usage certainly obtains among Qujar$ of the 
Gujrat Distriijt) the primary parp>sei8 to 
beneSb the issue of the daughter and her 
husband. But in all saoh cases it is recog¬ 
nized that the intention is also to henefi* 
the daughter and her husband though only 
incidentally. And (as usual) there is good 
reason in support of this customary rule, 
where the usage of hhanadamad obtains, we 
find that the son-in-law praotiodly outs him¬ 
self off from his own family. He comes to his 
father-in-law’s house, takes up his residenoe 
there, helps his father-in-law in the oalti- 
vatioii of his land and, to all intents and 
purposes, identifies himself with the family 
of his wife. It is only natural, therefore, that 
he should be reoognizsd by the ouetom of 
the tribe as having ceitain rights in the latter 
family and we know of no cases, nor haye-wa 
been referred to any, in which it has been 
held, that where the father in law has made 
a gift of land to his daughter whose hasband 
was a khaundninad (in the sense that that ex* 

ptessiou is understood among Qujari of Gojrat 


(9) 22 P. U. 1893. 
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District)), the hasbmd lo'ies all rltjhtg in 
the said land upon the death, without issn-', 
of his wife in the life-time of her father, 

T-he cases cited by Mr. Shadi Dal in support 
of his contention do not help him. 

In Qhulam Bhikh v. Massinia (9) 
the parties were Laoni Rajputs of Amballa 
District and it was found that araong" them 
daughter’s sons were not favoured by custom 
and the case was decided with special 
reference to the custom obtaining in that 
tribe. The same remark applies to Bhatu v. 
Behru (10) where it was held, that according 
to the custom of the Girths of Kaogra District 
where the wife of a resident son-in-law dies 
during the life-time of her father and leaves 
no sons, her husband on her father’s death, 
does not succeed to the latter’s immove¬ 
able property. We cannot possibly accept the 
proposition that a particular rule of custom 
found to be observed by Girths of the Kangra 
District is to be applied to Gujars of Q-ujrat 
District. 

On the other hand, the decision of this 
Court in Mahla v, Shah Muhammad (I) 
(where the parties were Waraiches of 
this very district) is directly in point and 
favours the contention of the plaintiff. In 
this case Benton, J., remarked: “It is in fact 
the residence of the appointed khamdimad 
that validates the gift, as ruled in 
Jiwan V. Waiir (11) and not vice versa, 
Odc3 appointed, he will continue to hold until 
death, when he will be succeeded by his 
male children or it may be by another 
khanadamad duly appointed by the daughter. 
His tenure according to this view, is one 
for life, and I cannot accept the contention 
that it is to be cnt short by the failure to 
beget male children, or by the decease 
of his wife during his life time .... 

. . . One of the cases dealt with is the 

case of the daughter's daughter dying with¬ 
out male issue before her husband. 
The husband is then to hold for life and to 
be succeeded by his father-in-law’s collaterals. 
In accordance with this rule, in an unpub¬ 
lished Case No. 889 of 1891, a suit by the 
collaterals to obtain possession of the estate 
in the khanadamad^s life-time, was dismissed 
as premature. 

(10) 54 P. K. 1897. 

(11) 39 P. R. 1887. 


So, in like manner, I would dismiss the 
present claim, holding, as 1 have said above, 
that the khanadcmad's rights are the 
same, however he may have been appointed 
whether by gift to himself or by gift to his 
wife or by the expressed wishes of his father- 
in-law, that he should succeed, the condi¬ 
tion of residence having in all cases to be 
fulfilled, and that he is entitled to hold 
for life.” 

The principle underlying these obser¬ 
vations is, in our opinion, applicable to the 
facts of the case before ua. Khuda Bakhah 
appeinted plaintiff his I'^anud^wadand,aocerd- 
ing to his own statements in the previous 
case, he took plaintiff into his house and 
practically constituted him his son. He 
then made a gift of part of his land in favour 
of bis daughter, plaintiff’s wife, and plaint¬ 
iff attended to the cullivation of the whole 
property of his father-in-law. The obvious 
intention of this gift was to benefit the 
daughter and her hnsband and any issue of 
theirs, aod we think it. would be doing 
grave injustice to plaintiff to hold that the 
gift ipto facto terminated upon the deith of 
the daughter without ia^u®, in her father’s 
life-time. Not cnly would such a decision 
be nnjast to pldiintiff, but it would, in our 
opinion, be opposed to thespirit of the custom¬ 
ary lule which among such tribes as the 
Gujars reccgnizas the strong claims which 
the khanadamad Las upon his father-in-law 
in whose house be has taken up his residence 
and tc whom he has been rendering, possibly 
for many years, most valuable service. A 
gift of this kind and among Such tribes as 
that of tlie Gujars is obviously intended as 
much for the benefit of the son-in-law as for 
the benefit of the wife, and frequently it is 
made nominally in favour of the former, [see 
for example Nawib Khin v. Kalu Khan (12)]. 
No doubt, in all such cases the gift is nob in¬ 
tended to have far-reaching consequences or to 

enure fcr the benefit of persons other than the 
daughter and her husband and their lineal 
descendants. The collateral heirs of the has- 
band.forexample, would have no right to claim 

such property after his death without issue. 
Bat we have no hesitation in holding that a 
gift when made by a Gujar of the Gujrat 
District to his daughter, whose husbaod is a 
resident son-in-law enures Jor the benefit of 

(12) 39 P. R. 1905; 16 P. L. R, 1905. 
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the latter during: his life-time and this, too, 
in cases where the gift is nominally in favour 
of a daughter who happens to pre-decease 
her father, and to leave no issue her sur¬ 
viving. 

We accordingly accept this appeal and re¬ 
versing the decree of the Divisional Judge, 
we grant plaintiff the relief claimed by him. 
Respondent must pay costs throughout. 

Appeal accepted 


(s. c. 15 C. L». J. 3.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2251 op 1908. 

Mav 3, 1911. 

Tresent'. —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

NARSING NARAIN— Plaintiff — 

Appellant 

versus 

SAei/i/iJAHI MISTRY —Defendant— 

Respondent. 

Minor—Gaardian—No one to he appointed (junrdian 
without his consent^Proposal of guardian—No cojisent 
io act —Whether competent to Court •to appoint him 
guardian ^Married woman, if could be appointed tJllar^ 
dian ad litem—KifecI of appointment—Civil Procedure 
Code (Act XIV of 1882), s. 457— Civil Procedure Code 
{Act Vof 190s;, 0. XXXir, r, 4 (3). 

No perso.i can bo appointed to act as guardian ad 
litem of an infant, without his consent. 

Jadow V. Chhagon, 6 B. 306, relied upon. 

Therefore, whore the mother of a minor was pro¬ 
posed as guardian ad litem but sho never consented 
to act as such, it is not competent to tlio Court to 
appoint her guardian ad litem of her minor 
son. 

Where a married woman is appointed guai- 
dian ad litem for an infant dofehclaot in contraven¬ 
tion of the provisions of section 457 of the Code of 
1882, he must be taken to haro not been represented 
for the purposes of the suit: in fact, lie is in the same 
position as if he was not made a party to tho suit at 
all. The contravention of tho statute is not merely an 
irregularity, but renders tho proceedings a nullity in 
BO far as tho infant is concerned. 

Khairajmal v. Daim, 1 C. L. J. 584; 32 C. 296, relied 
upon. 

Appeal from the decree cf the Subordinate 
Judge of Muzafferpore, dated the 30th June 
1908, confirming that of the Muusif of that 
place, dated the 28th January 1908. 

Babu Shoroshi Oharan Aft'^ra, for the 
Appellant. 

Bubu Joy Qopal Qhosha^ for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiff, who was an infant at the time 


of the commencement of this suit, for a 
declaration that an ex parte decree passed 
against him on the 18bh March 1904 and, 
the execution sale held on the basis thereof, 
have not in any manner affected his interest. 

It appears that on the 17fch September 1903, 
the defendants-respondents sued the plaintiff, 
then an infant, and several other persons for 
contribution. The then plaintiffs applied 
that the mother of the infant might be ap¬ 
pointed guardian ad litem. Notice was 
issued in due course upon the infant as also 
on his mother. The mother, however, did 
not enter appearance. Thereupon, the Court 
recorded tho following order; On the 
plaintiffs' petition supported by an afiBdavifc 
Mnsammat Ojahar is appointed guardian 
ad lite n on behalf of the minor defendant 
in this case.’* There was no appearance on 
hshalf of the infant at the trial and the 
suit was decreed as against him ex p'lrle. 
In execution of that decree his properties 
have been sold. The plaintiff now con¬ 
tends that the decree and the sale subsequent 
thereto are entirely inoperative in so far as 
he is oonoerned, on the following grounds; 
namely: iirsty because the mother was not 
properly appointed guardian as she never 
consented to aot as suoh guardian; secondly, 
because she was appointed guardian in 
contravention of the provisions of section 443 
of the Code of Civil Procedure of 1882, and 
thirdly, because she was appointed guardian 
in contravention of section 457 of the Code of 
1882. 

In so far as the first of these contentions 
is concerned, it is obviously well founded and 
must prevail. As already stated, notice was 
served upon the mother who had been 
proposed as guardian by the plaintiffs in the 
suit. She neither appeared nor intimated to 

the Court that she was willing to accept 
the office of guardian ad litem of her minor 
son. It is an elementary principle that no 
person can be appointed to not as guardian 
ad litem of an infant-, without his consent 
{_Jadowv, Chhagon {1), Daniell on Chancery 
Forms, pp. 54, 55; Annual Practice, 1911, 
Vol. II, p. 14, Form 8; and Civil Procedure 
Code, 1903. Order XXXII, rule 4 (3)]. la 
this case, the mother who was proposed as 
guardian ad litem, never consented to aot as 
suoh, and it was not competent to tho Court 

(1) 5 B. 306. 
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to appoint her aa guardian ad Utefn of her 
infant son. 

In 80 far as the second contention is con¬ 
cerned, there is considerable force in it. Sec¬ 
tion 443 of the Code of lfc82 provides that 
where an authority competent in this behalf 
has appointed or declared a guardian or guar¬ 
dians of the property or person or both, of the 
minor, the Court shall appoint him or one of 
them, as the case may be, to be the guardian 
for the suit under the section, unless it 
considers, for reasons to be recorded by it, 
that some other person ought to bs so 
appointed. Now, it appears that in the 
present case, the father of the infant had 
been appointed guardian under Act Vfll of 
1890. He was, therefore, the proper, 
person to be appointed guardian ad lite n of 
his infant son. The plaintiffs in the suit, 
however, did not bring it to the notice 
of the Court that there was a certiQcated 
guardian and applied that the mother might 
be appointed guardian. The Court, therefore, 
bad no opportunity to consider whether some 
person other than the certificated guardian 
ought to be appointed guardian ad litem of 
the infant defendant. Iq view of this circum¬ 
stance, the learned Vakil for the appellant 
has contend€d, on the authority of the decision 
in the case of Ranuman Prasad v. Muham-^ 
mad Ishaq (2), that the mother was appointed 
guardian in contravention of the provisions 
of the statute and that coasequeutly the 
infant must be takm not to have been 
represented at all for the purposes of that 
suit. Oo behalf of the respondeats, reliance 
has been placed upon the cases of Jogeshwar 
Narain v. Lali Moorahdhar (3) and The 
Midnapore Zemindari Oo. v. Qohinda Hahto 
(4), in which a Division Bench of this Court 
followed the decision in Dammar Singh v, 
Pirbhu Singh (5) and laid down that if a 
guardian has been appointed in contraven¬ 
tion of the provisions of seotiou 413 of the 
Code of 1832, the act of the Court amounts 
merely to an irregularity and does not vitiate 
the proceedings so far as the infant is concern¬ 
ed, It is nob necessary for the purposes of 
the present case bo consider whether the 
view taksn by the learned Judges of the 

Allahabad High Conrb in the case of 

(2) 23 A. 137; 2 A. L. J. 615; A. W. N. (1905) 229. 

(3^ 7 C* Ii» J, 270« 

(4j 8 0. L. J- 3L 

(6) 29 A. 290; 4 A. L. J. 155; A. W. N. (1907), 70. 


Ranuman Prasad v, Muhammad Ishaq (2), or 
the view taken by this Court in the cases of 

Jogeshwar Narain v. Lala Mooralidhar (3) and 
The Midnapore Zemindari Oo. v. Gohindx 
Mahto (4) gives effect to the true intention of 
the Legislature. But it is worthy of note that 
the decision in Ranuman Prasad v. Muham¬ 
mad Ishaq (2) was not brought to the notice 
of the learned Judges of this Court who decid¬ 
ed the two cases to which reference has been 
made. It is further worthy of note that the 
oaseof Damwar Singh v. Pirbhu Singh (5) was 
decided by the same two Judges as had taken 
the opposite view in Ranuman Prasad y 
Muhammad Ishaq ('Z). We further find that 
the case last mentioned, though cited on two 
occasions, namely in the cases of Ganga Earn 
V. Mihin Lai (6) and Krishna Pe^shad Singh 
v. GostaBihari Kundu (7), was not disapprov¬ 
ed. In viewof this coDfiicb of authorities, we 
resersre our opinion upon the question raised 

which when it arises will require very careful 
scrutiny. 


in so far as the third ground on which the 
validity of the proceedings in the original suit 
is challenged is concerned, it is clear that the 
appellant must succeed. It is pointed out 
that the mother who was appointed guardian 
ad litem was a married woman aud under sec 
tion 457 of the Code of 1332 she could not 
have been appointed to act as guardian ad 
Litem of the minor. In support of this view 
reference has been made to the cases of Kali 
fhankar Maharaja Pratah Udai Nath 

Ismail 

Khan (9) The deoision of the Judicial Oom- 
mittee, which is conclusive upon this matter 
shows that when a married woman has been 
appointed pardian ad litem for an infant 
defendant, he mast be taken not to have been 
represented for the purposes of the suit 
In fact, the Judicial Committee laid down that 
m such oases he is in the same position as if 
he was not made a party to the suit at all 
It IS also clear from the decision of the 
Judicial Committee in the case of Khairaimal 

V. Baim (10), that this contravention ofThe 

statute IS nob merely an irregularity but renders 

W (1808) 73. 

(8) 6 0. L. J. 36. 

(9) 10 C. L. J. 318; 13 0. \V. N. Ufi>. a r.,.7 rt 

^ZIA. 572!’ ®'r* 279,* 


(10) lO.L.J. 584; 32 C. 296. 
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the proceedings a nnllity in so far as the 

infant is concerned. 

The result is that the plaintiff must be 
deemed bound in no way by the decree and 
the execution sale which followed thereon. 
The appeal is. therefore, allowed, the decree 
of the Courts below set aside and' the suit 

decreed with costs in ail the Courts.^ 

Appsal aUowed\ suit decreet. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 282 op 1910. 
December 14, 1911. 

Presentx _Mr. Justice Kararaat Husain and 

Mr Justice Chamier. 

Musammat KASHMIRS—PLAiNTiKf — 

Appellant 

rersus 

RAMSARAN and others—Dekesdants— 

RgBPONDENTS. 

landlord nnd tenant-Lease by two Icsjors-Super- 

8C>fxion of lenac hy one lessor. ^ 

R executed an usufructuary morlgage in favour of 

one i'' in ISOSin respect of certain property. In 
the same year /■'. executed a lease in favour of K. in 
respect of the same property. Subsequently K died 
anrl was succeeded by K. nnd S., R. being entitled to 
Hhs andS. being entitled to '.th of the mortgagee right 
of F. In 1907, It. executed another mortgage in 
favour of K. alone aiiporsocling the entire mortgage 

and the entire lease of 190:i: 

Held, that under the circumstances tho mortgage 

of 1907* could not affect tho lease of 1903. 

First appeal from the decision of the As¬ 
sistant Collectcr. Ist class, Meerut, dated the 

25th July 1910. , , xr /; 

Mepsrs. M, L Agajwah Surendro Nath 

Sin, for the Appellant. 

Mr. M, Ishaq Khan, for the Respondents. 
JUDGMENT.— This appeal arises out of 
a suit brought by the appellant for arrears 
of rent due upon a lease granted in Novem¬ 
ber 1903 to respondents Nos. 3, 4 and 5 and 
the father of respondent No. 1, by one Fakir 
Cband whom the appellant claims to repre¬ 
sent. The main question in the case is whe¬ 
ther the lease is still in force as between the 
parties to this appeal 

On October 27th, 1903. respondents Nos. 
3,4 and 5 and Baldeo SaVai. father* of re- 
Bpoudent No. 1. made an usufructuary mort¬ 
gage cf their shares in two villages Siranwa 
and Pipal Khera in favour of Fakir Ohand 
who on November 12(.h in that year gave 
the mortgagors a lease of the property. 


Fakir Chand died in January 1905. Ho 
seems to have been only mauaget of tho 
property on behalf of other persons and on 
his death a dispute arose as to who should 
be regarded as mortgagor of the property. 

The appellant claimed to be regarded as solo 
mortgagor but she was opposed by the sixth 
respondent Sri Kishen Lai who claimed a 
one-fourth share in the mortgage. Muta¬ 
tion of names was ultimately effected in 
favour of the appellant in respect of three- 
fourths of the property and in favour of Sri 
Kishen Lai in respect of the remaining one- 
fourth and Sri Kishen Lai succeeded in ob¬ 
taining a decree against the mortgagors for 
one fourth of the rent payable under the 
lease. Meanwhile, on December 14th, 1907, 
the mortgagors who seem to have been will¬ 
ing to recognise the appellant as sole mort¬ 
gagee in succession to Fakir Chand, made a 
fresh mortgage of the bulk of the property 
in favour of the appellant alono in avowed 
supersession of the mortgage and lease of 
1903. They stated in the deed that they 
had placed the appellant in possession of 
the property and that she was already re- 
orded as limbardar of one of the villages and 
they promised to get her appointed lam6ar- 
dar of tho other village also. The present 
suit for rent is based npon the loaae of 1903. 
The plaintiff-appellant in her plaint states 
that the mortgage of 1907 never took effect, 
and, in view of the fact that Sri Kishen Lai 
has succeeded in establishing his right to one- 
fourth of the rent reserved by the lease, the 
appellant has claimed three-foorths only of 
the rent for the years to which the suit re¬ 
lates. The defence is that the mortgage and 
lease of 1903 have been superseded by the 
mortgage of 1907. The Assistant Collcotor 
has accepted this defence and dismissed the 
suit, though he has found on the evidence that 
the mortgage of 1907 was not given effect 
to, in its entirety at all events, and that the 
respondents other than Sii Kishen Lai are 
still in possession of the property. 

An examination of the mortgage-deed of 
1907 shows clearly that it was intended to 
supersede entirely the mortgage and lease of 
1903. But it could not be given effect to in 
its entirety because Sri Kishen Lai succeeded 
in establishing his right to be treated as les¬ 
sor of the property to the extent of his one- 

fourth share. Tho result of tho aotiou taken 
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by him was that the mortgagors remained in 
possession of the whole of the mortgaged pro* 
perty as if the mortgage of 1907 had never 
been made. The oral evidence shows that 
the appellant was unable to recover any por¬ 
tion of the rents of the property from the 
cultivators and suits for rent brought by her 
against them were dismissed. As between 
Sri Kishen Lai and the other responients 
the mortgage and lease of 1903 are still in 
force, it was never intended by any one that 
the mortgagors should hold possession of one- 
fourth as lessees under the lease of 1903 
while tl e appellant hold collecting possession 
as mortgagee of the remaining three-fourths. 
Nor as the mortgage of 1907 superseded en¬ 
tirely the mortgage of 1903 for Sti Kishen 
Lai is still mortgagee. It was never intend¬ 
ed that the mortgage of 1907 should super¬ 
sede part only of the mortgage of 1903. The 
greatest confusion would ensure if it were 
held that both mortgages are partly in fores 
aud the loan of 1903 has been partially super¬ 
seded. 

It appears to us that the mortgage of 1907 
failed to take e^ect at all that the lease of 
1903 is still in full force and that the present 
suit is maintainable. 

Under Order XLI, rule 25, we direct that 
the record be returned to the Court below 
for trial of the following issue; — 

What amount is due to the anpellant in 
accordance with the lease of 1903? 

Further evidence may be admitted. On 
retain of the dnding ten days will be allowed 
for objections. 

Case remanded. 


ALLAHABAD HIGH COURT. 

F/asT Civil Apieal No. 266 of 1910. 

January 6, 1912. 

Fresent :—Sir Henry Richards, Kt., K. C., 
Chief Justice, and Mr. Justice Banerji. 

Mrs. F. C. BLANOHBTT— Plaintiff — 

Appellant 

versus 

SECRETARY of STATE fjb INDIA in 
COUNCIL —Defendant—Respondent. 

Master and servant^Neglecf by servant in common 
employment—Liability of Master—Duty of Master 
to employ competent servant and use fit machinery. 

In India a servant has no cause of action against 
his master for the neglect of another servant in the 


common employment of the same master and this no^ 
withstanding the fact that the nature of the employ¬ 
ment of the servant suffering the injury and the 
servant whose neglect causes the damage is very 
dissimilar. It is the duty of the master, however, to 
employ competent servants and to provide proper 
appliances for the carrying out of tho work. 

First appeal from the decisiou of the Sub- 
ordinate Judge of Meerut, dated the 29fch 
April 1909. 

Mr. Sawhny^ for the Appellant. 

Mr. Ryves, for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff against the Sec¬ 
retary of State for India in Council as re* 
presenting the Oudh and Rohilkhand Rail¬ 
way. It appears that on the 6bh of May 
1908, a collision took place between Dasna 
and Ghaziabad Railway stations, with the 
result that the plaintiff’s husband, who was 
an Engine Driver in the employment of the 
Oudh and Rohilkhand Railway, was killed. 
He was a man aged 3S‘2- years and his wages 
are stated to have averaged Rs. 260-4 0 a 
month, which evidently includes his remu¬ 
neration for over-time work. Dasna is a 
station on the Oudh and Rohilkhand line 
which is a single line at that point, Ghazi¬ 
abad is a station which is used both by the 
Oudh and Rohilkhand Railway and the Bast 
Indian Railway and other Railways, bub the 
servants employed in Ghaziabad are not the 
direct servants of the Oudh and Rohilkhand 
Railway. Efforts had been made by inciuiries 
aud by prosecutions to arrive at some conclu¬ 
sion as to how the accident occurred. This 
much is common case, and beyond all ques¬ 
tion, namely that the immediate cause of the 
accident was the running of two trains in op¬ 
posite diiections between Ghaziabad and 
Dasna which unfortunately collided. There 
is no evidence to show whether the train 
from Ghaziabad started from that station be¬ 
fore the train from Dasna started from 
Dasna or tia versa. The accident must 
have been caused by gross negligence 
on the part of an official at one station 
or the other at the time of the accident, 
the departures of trains from both 
Dasna and Ghaziabad stations were regu¬ 
lated by what is called Tyre’s Patent Tablet 
Instrument, If this instrument is used and 
the rules aro observed by the Railway set vants 
it, would appeir to be impossible that a train 
should leave O isua after a train had already 
started from Ghaziabad to Dasna, or vice 


INDIAN CASKS. 


[1&12 


41S 

liLAKCBETr f. SECRETARY OF STATE. 

rersa. The plaioUff in her plaint alleges that 
ihe defendant Railway appointed and main¬ 
tained incompi^tent servants, namely, Mr. 0. 
Collett White, Sonder Lai, and Jawahir Lai 
and further that they neglectotl tosapply suit¬ 
able and safe machinery and appliances for 
f he woikinfir of the line. Mr. Collett White, 
Sander Lai and Jawahir Lai are all admit¬ 
tedly servants of the Oudh and Rohilkhand 
Railway. It is to be noticed that the Oudh 
and Rohilkhand Railway alone are sought to 
be made liable in tlie present suit. 

The defence was that the plaintiff had no 
cause of action against the Secretary of State 
for India, that the present suit was not main¬ 
tainable under the provisions of section 1 of 
Act XIII of 1855, and that Article 745 of 

the Civil Service Regulations was a bar 
to the suit. It was also alleged that an offer 
was made to the plaintiff of Rs. 2, 160 being 
the equivalent of \i months* substantive 
pay at Rs. 180 per mensem. The defence of 
Article 745 of the Civil Service Regulations 
has not been pressed in this Court. 

It must be admitted that there was neglect 
somewhere as the causa of the accident 
which happened on the 6th of may 190b. 
There must have been neglect by the offi¬ 
cials eit her at Dasna or at Ghazlabad, other¬ 
wise it is quite impossible that the two 
irairs wonld have been allowed to proceed 
on the same Hue in opposite directions at 
the same time It is perfectly clear in this 
country where there is no Legislature ana¬ 
logous to the Employers Liability Act that a 
servant has no causa of action against his 
master for the neglect of another servant in 
the o:)mmon employment of the same master 
and this notwithstanding the fact that the 
nature of the employment of the sjrvanfc 
suffering the injury and the servant whose 
neglect causes the damage is very dissimi¬ 
lar. It was evidently for itiis reason that 
an allegation is made in the plaint that the 
defendant is liable on the ground that the 
Oudh and Rohilkhand Railway employed 
incompetent servants and neglected to supply 

suitable appliances for the carrying out 
of the work of the line. The evidence as 
to the incompetence of the servants Mr. 
Collett White, Sunder Lai and Jawahir Lai] 
is very unconvincing. We have no reason 

whatever for holding that Mr. Collett Whiro 

was not a perfectly competent official of the 
Railway. Furthermore, there is nothing 


in the evidence to ceaneot Mr. Collstt White 
with the aocidenb. S^me evidence was 
given as to the iac)mpebeDC3 of Siudar 
Lai, who is supposed to have usai the Tablst 
Instromenb oq the day in question. Mr. 
Collett White was eximiaei oa bshalf of 
the plaintiff so also wa) a geotlemaa of the 
name of Mr. Plankett and another gentle¬ 
man of the name of M. Cole. Mr. Pluakett 
staged that he found semetime before the • 
accident that Sander L\l had net learnt the 
beats" of the Tablet Instrument by heart. 
It would appear that beats are transmitted 
by the instrument for the information of the 
oflBcial of the particular train which is await¬ 
ing to start or has been allowed to start from 
a station and the official is thereby enabled 
to know the number and description of the 
train, ft was further stated that Sunder 
Lai had b°en suspended as the resuPi of a 
report that he did nob work the Tablet 
Instrument properly. With regard to this 
suspension it appears from the evidence of 
Mr. Collett White in cro^s-examinatieu that 
an inquiry was made after Sunder Lai’s 
suspension and that it was found that he 
was not to blame in lespeot of the matters 
reported on and that, on the contrary, the 
blame for failure to work the instrument 
properly must be attributed to the officials 
at Gbaziabad. It is also proved in cross- 
examination (bo which no exception was 
taken) that before the aocidant Sunder Lil 
was examined and found capable of working 
the instruraenh. There was also evidence 
that since the nocidenS the Oadh and 
R)hilkhard Rail-vny have disontinucd the 
iiseof llie Pyre’s Patent Tablet Instrumeut. 
Disna is not a junction : it is a station on a 
single line, and it is, therefore, probable that 
the working of the Tablet Instrument at 
that stalion is as simple os it can be at 
any station probably far more simple that 
the working of the same Instrument at 
Gbaziabad which is a junction used by a 
number of lines and ioto which a number 
of I rains ocrae. 'The failure to have learnt 
the beats by heart has been in no way con¬ 
nected by evidence with the aooidenl; and 
according to the evidence of the plaintifl’s 
own wirnes.s in cross-examinatiin we find 
tha^ Sunder Lil liad beo:i examined and 
found capable of working the Instranaent 
before tlie accident occurred,. The Initrn- 
meut itself aojordiog to the evidonos is aJi 
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iDsfrnment which is largely used in India 
and in England. Ifc is true that Mr. Cole 
in his evidence says that it is capable of 
being tampered with, and that, ifc is possible 
to get the Tablets, which enable trains to 
start, out of the drawer simultaneously at 
two different stations. The Oudh and 
Rohilkband Railway according to the evi¬ 
dence had not adopted the Tyre*s Patent 
Tablet Instrument throughout their line, 
and not much significance can be given to 
the fact that they have discontinued its use 
at the two stations where they had adopted 
it. Ifc may well have been that they con¬ 
sidered that the Instrument was not so 
perfect as to make it expedient for them to 
introduce it throughont their system. It 
is not shown at all that there was any 
defect in the Instrument, far less that the 
accident was due to any such defect. Ac¬ 
cording to the evidence the Instruments 
were regularly tested after the accident 
and found quite perfect. Mr. Cole says 
It is not known even now that the accident 
was due to any defect in the instrument.” 
He says further: “So far as I know, there 
was no safer Tablet Instrument in existence 
than those in use on the Dasna-Gbaziabad 
section. Before the accident they were 
believed to be perfectly safe.” This witness 
was produced on behalf of the plaintiff 
though, no doubt, he was in the employment of 
the defendant Railway. There is no doubt 
that while a master is not liable for the 
neglect of a servant which causes injury to 
another servant in the same employment ifc 
is his duty to employ competent servants and 
to provide proper appliances for the carrying 
out of the work. But we find it quite 
impossible in the present case and on the 
evidence before us, to fiud that the Oudh 
and Rohilkband Railway neglected their 
duty by appointing Sunder Lai or by 
making use of the Tyre’s Patent Tablet 
Instruments. Apart from this accident, 
Sunder Lai appears to have nothing against 
him. The result of the inquiry as to the 
complaint of failure to work the Tablet 
Instrument before th.e accident resulted 
in his favour, and, as we ha\e stated, 
the instrument need at Dasna was in 
perfect working order and is an instrument 
generally recognized as being safe and 
efficient. 

, Even if we were to assume for a moment 


that the accident was due to the neglect of 
Sunder Lai rather than the neglect of ono 
of the officials at Ghaziabad, the neglect 
would be the neglect of a servant in 
common employment with the plaintiff and 
the defendant would nob be liable. 

It is next argued that there must have 
been neglect either at Ghaziabad or at 
Dasna and that in any event the defendant 
is liable. As against this argument, ifc must 
be mentioned that there is, ^rst of all, no 
allegation of neglect at Ghaziabad, and 
secondly^ that there is no evidence that the 
officials who worked the instruments at 
Ghaziabad are the servants of the Oudh 
and Rohilkband Railway. The mere fact that 
work is done at Ghaziabad Station in which 
the defendant Railway is interested as well 
as the East Indian Railway is not sufficient' 
and this is shown by the case of Swainson 
V. North Nast Uailway Company (1), If 
we assume that the accident was doe to 
the neglect of the officials at Ghaziabad 
the East Indian Railway Company and 
not the Oudh Railway would be liable 
in damages for the result. It is argued 
that the officials at Ghaziabad must be 
deemed to be the servants of the Oudh 
and Rohilkband Railway because they are 
the servants of the East Indian Railway 
Company who must be considered the 
Agents of the Oudh Railway and that, 
therefore, the Oudh and Rohilkband Railway 
are liable. It seems to us that if this 
argument were sound the Oudh and 
Rohilkband Railway would nob be liable 
because the husband of the plaintiff and the 
servants guilty of negligence would be in 
common employment. 

Furthermore, there is again no evidence 
that there was any neglect of duty by the 
East Indian Railway Company as represent¬ 
ing the Oudh and Rohilkband Railway to 
employ competent servants and to supply 
proper appliances. 

In our opinion the decree of the lower 
Court must be upheld. We would strongly 
recommend the plainiiff to the consideration 
of the Railway Board. There is nob the 
least doubt that through the neglect of some 
one the deceased met with his death and 
the plainiiff has been left with six destitute 
children to support. The case appears to 

(1) 3 Bx. Dn. 341; 47 I,. J. Ex. 372; 38 T. 201; 
20 W. R. 4. 
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HR to be an extremely sad one and to well 
merit the kind consideration of the Railway 
Board. We dismiss the appeal and direct 
♦ hat each party do pay his own costs. We 
also direct that a copy of this judgment be 
sent to the Railway Board. 

Appeal dis^nissed. 


ALLAHABAD HIGH COURr. 

PiR^T Appeal F.iOM Ordsr rio. 351 cf 1910. 

December 21, 19il. 

Present: —Mr. Justice Kararaat Husain and 

Mr. Justice Charaier. 

HARDEY NARAIN and a.sother — 
OppoaiFE Party—Appellants 

versus 

Mrs POWPHjL and cthekr—Objector?— 

Respondents 

L<ind At'quiaition Act f'Jo/lSOD, 30— Apportion’^ 
mont of compcnaation between zemindar ocrnoancy’ 
tenant 

Where an occupancy-holding is .acquired under 
the Land Acquisition Act and a certain sum is award¬ 
ed as compensation therefor, the compensation should 
be apportioned between the landlord and the occu¬ 
pancy.tenant in accordance with the values of their 
respective interests in the holding, and if possible 
something should be awarded to the landholder on 
account of the possibility that ho may have rent of 
his occupancy-tenant enhanced. 

Firsfc appeal from the decision of the 
District Judgo of Saharanpur, dated the 

14th July 1910. 

Dr. Tej Bahadur Suprti, for the AppellantR. 

Mr. Byves with him Mr. Nthalchand^ for 
the Respondents. 

JUDGMENT.—This is an appeal against 
an order or decree of the District Judge of 
^aharanpu^ awarding to the appellants 
22/40 and to the respondent .Mrs. Powell 
28/40 of the Slim of R^. 7,7GS-8 awarded 
by the Superintendent of Dehra Dun 
as compensation for certain land taken 
up under the Land Acquisition Act for public 
purposes. It is not now disputed that 
Rs. 7,768 8 represent the fair value of the 
property taken up, and the only question for 
decision now is how this sura should bo 
divided between the nppollants and the re¬ 
spondent Mrs. Powell. The Superintendent 
proposed to award to the appellants the 
whole of the above snm except Rs. 144 
which he considered to ho the value of 
Mrs. PowolTs interests in the land. She 
objected to this aud the Superintendent 


referred the matter to the Distriot Judge, 
Mra. Powell’s case was that she was virtu* 
ally the zemindir of the laud and 
that the appellants were only nominally 
zemindars and were entitled at best to om* 
persation calculated on the amount of rent 
paid by her to them. That rent was Rs. 12 
per annum, and her suggesMon was that the 
zeynindars should be awarded Rs. 144 only. 
The reference by the Superintendent was 
made to the Districj Judge early in 1910. A 
date was 6xed for the hearing of oha case in 
June 1910 and it was decided that the case 
should be taken up at Dehra Dan. On 
same day in June, the exact date is not clear, 
it seems to have occurred to some one that 
the appellants were interested in the c\se as, 
of course, they were, and on June the 13fch 
notice was issued to the appellant Hirdey 
Narain that the case would be taken np on 
the following day. Notice was served 
upon Hirdey Narain on the 13th of 
June at 9 r. m. He appe.ared bAfore the 
Court on the following day and as the Judge 
observes, very reasonably asked for time. 
On that day two witnesses only were 
examined for Mrs. Powell, and the case 
was adjourned to June the 22nd to be heard 
at Mussoorie. It was taken up on Juno the 
25th. Witnesses were examined on that day 
and on the 26tb, one witness only being pro* 
duoed by Hirdey Narain. Here we may 
mention that although Maharaj Narain 
seems to have a share in the property no 
notice was issued to him. Bat this ie 
not made a ground of complaint here and for 
present purposes Maharaj Narain may be 
disregarded. The object of Mrs. Powell 
seems to have been to prove that oooupanoy* 
tenants like herself were entitled to baili 
upen their land and also to transfer it to 
whomsoever they pleased. An extract from 
the irrt;*6 ul arz of the village was put in 
and several witnesses were called and ques¬ 
tioned as to the rights of oocupanoy-tenanta 
in the village in question and in the ad¬ 
joining villages. It is anneoeasary for 
us to examine this evidence in detail* 
The wi)tb ul-arz does not lay down that 
occupancy tenants can transfer their rights. 
It says only that certain hasbtakars can build 
houses without the permission of the land¬ 
lord. The oral evidanca on the point i? quite 
worthies?. The D^stric^ Jolg? has arrived 
at the ooneljsioij, as wo unddrataud hij judg- 
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ment that occnpancy*tenants in the subarbs 
of the town of Dehra Dun which inclufle 
the village in question are practically sub¬ 
proprietors who are entitled to transfer their 
rights and need only pay a quit-rent to 
the zemindars. In arriving at this conclusion 
he made use of some remarks made by Mr. 
Dampier in a Rent Rate Report for the Dehra 
suburb circle. It is not contended here 
that these remarks are admissible in evidence. 
They ought to have been excluded, and even 
if they are admitted, we consider that they 
are not sufficient to show that Mrs. Powell 
is entitled to transfer her rights in the land. 
She is recorded, or rather the person through 
whom she claims is recorded, as occupancy- 
tenant of the land. 

According to the present law, she is not 
entitled to transfer her rights. No issues were 
fixed in the case. The point which the 
District Judge had to decide was how the sura 
awarded by the Collector as compensation for 
the land was to be divided between the 
claimants, and a definite issue should have 
been struck on this question. The sum 
awarded by the Collector should be appor¬ 
tioned between the appellants and Mrs. 
Powell in proportion to their interests in 
the land. On the one hand, we have the 
zemindars entitled to receive Rs. 12 per 
annum as rent; on the other hand, we have 
Mrs. Powell an occupancy-tenant of the 
land, receiving according to the evidence 
Rs. 40 from her sub-tenants, so that at first 
sight it would appear that the values of the 
interests of the zemindars and Mrs, 
Powell are in the proportion of 12 to 28, and 
it is in this proportion that the sum, awarded 
by the Collector has been divided between 
them by the District Judge. The appellants 
take objection to this on the ground that the 
learned Judge has not taken into considera¬ 
tion the fact that whereas the rents 
received by Mrs. Powell were fixed quite 
recently the rent payable by Mrs. Powell to the 
appellants was fixed as long ago as 1890. 
They point out that a landholder may sue 
an occupancy-tenant for enhancement of the 
rent on the grounds stated in section of the 
Tenancy Act and they contend that inquiry 
should be made as to whether Mrs. 
Powell was not at the date of the acquisition 
of the land paying rent at a rate below the 
prevailing rate paid by ocoupancy-tenants for 
lands similar in quality and with similar 


advantages, and also that there lias been a 
rise in the average local prices of staple fo^d 
crops during the currency of the present rent. 
Owing to the fact that no issue was struck in 
this case the necessity for making a proper 
inquiry into the respective values of the 
interests of the parties has beeu overlooked. 
It has been held in more than one case in 
the Calcutta High Court that where a sura 
is to be apportioned between a landholdorand a 
subordinate tenure holder, the respective 
values of the interest of the two should be 
ascertained, and, if possible, something 
should be awarded to the landholder on 
account of the possibility that he may be 
able to have the rent of the subordinate 
tenure-holder enhanced mut'itis mut'indis^ 
what was said in these oases applies to 
the present case. If it can be shown that 
the landholder was, at the time of the 
acquisition of the land, entitled to hive the 
rent enhanced, there would be no difficulty 
in ascertaining to what extent the rent might 
have been euhancei had the land not been 
acquired by the Governmonb. There is sorao 
evidence that the landholder took steps bo 
have the rent enhanced but abandoned them. 
Considering that notics of the case was given 
at the last moment to the appellant, and 
considering that no attempt has been made 
to ascertain the respective values of the 
interes'’s of the parties in the land, we think 
that a further inquiry should be held: under 
Order Xfjl, rule 25, we remit to the Court of 
the Dis ricb .Judge the following issue: — 
What are the respective values of the 
interest of the appellants aud Mrs. Powell 
in the land in question? Farther evidence 
may be admitted on both sides, Oa return 
of the finding ten days will be aU)welfor 
filing objections. 

Gause remanded. 


pu.vjAB CHIEF oouar. 

Second C.v/l Ap?R4l No. 32 of 1910. 

January IV, 1912. 

Presenk —Mr. Justice Robertson and 
Mr. Justice Rattigan. 
DASAUNDHl and anothea—Plaintiffs — 

Appellvnts 

versus 

CHANDA SINGH and orHERS — 
Defendants—Respondents 

Custom -‘Adoption -Succession ^Appointment of heir 
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— Right of appointed heir to fiurceed. to natural father in 
the I resence of collateral?. 

The right of an appointed heir and hid lineal de¬ 
scendants to succeed to the property of his natural 
father is preferential to the right of the latter’s col¬ 
laterals. 

Second appeal from the decree of the Divi¬ 
sional Judge, Ladhiana Division, at Fereze- 
pore, dated the 19th of November 1909, re¬ 
versing that of Ihe Additional District Judge 
Ludhiana Disirict, of the 19th June 1909, 

decreeing plaintiff's claim. 

Lala Lajpat for the Appellants. 

Rai Bahadur Lala SuUi Dial and Lala 
Durga Dns, for the Respondents. 

JUDGMENT.— The parties are Hindu 
of the Man got^ of Mauza Nangal, Tahnl and 
District Ludhiana, and the following pedigree 
table (which is admittedly correc') explains 
rather moie satisfactorily the facts than that 
given in the judgment of the Additional Dis¬ 
trict Judge: — 


was enjoyed for her life by his widow 
Mu8ammatMoha.n Kaur. She basnow died, and 
mutation of nanses in respect of Khewan’s 
estate was effected by the Revenue authorities 
in favour of the descendants of Bam Singh, 
plaintiffs who are the descendants of Dlwau 
Singh, the brother of Bakhsha, claim to be 
entitled to the property on the ground that as 
Ram Singh was adopted by Gulab Singh and 
succeeded to the latter’s property, his descend¬ 
ants have no right to any property which 
originally descended from his natural father. 
The simple question, therefore, that arises in 
this case is (as stated by the Divisional 
Judge) whether where a person has been 
adopted, and has in the presence of a real 
brother not inherited in his natural father’d 
family, he or his heirs oan succeed in the 
natural father’s family in preference to col¬ 
laterals not descended from the natural father." 

It was admitted in the lower Courts that 


r 

Bakhsha, 


f 

Bbngu, 

I 

I 

Gau lira, 
died childless. 


QMRA, 


Dasnundhi, 

plainlilT. 


Diwan, 

I 

Sadhn, 

I 


r 

Gulnb Singh, 
adopted Ram Singh 


“'I 

Dheru, 

I 


'I 

Harnam Singh, 
plaintiff. 


"I 


r 

Kliowan, 

married to Musammat Mahan Kaifr, 


r - 

Labhu, defendant. 


Chanda, defendant. 


r 


1 

Ram Singh, 

adopted by Gulab Singh, 


3 other sons, 
who died 
childless. 


■1 

Xand&i 


1 

Snrwan, defendant. 


It is admitted that Ram Singh, who 
was adopted by Gulab Singh, (1) succeeded 
to the estate of h's adoplive father, Galab 
Singh, and (2) did not iuheiit any part 
of the estate of hia natural father, Bakhsha 
when the latter died. On tlie occasion of 
Baksba 8 death, the whole of bis estate dee- 
cended to Ram Singh’s natuial brother, Khe- 
wan, and upon the dtath of IChewan (who 
left no lineal descendante), the said estate 


the so called adoption of Ram Singh, by Golab 
Singh was in fact the ordinary onstomary 
appointment of an heir ns reoogoiasd among 
agrionlturnl tribes in this Province, and, 
though Mr. Lajpat Rai attempted to show 
that it was in reality something difTerent, ve 
see no reason to donb*. (hat the admUsioos 
made in the Courts below were correct, and ifc 
ianpnn this aa^nmption that we proceed to deal 
witli the question before us. 
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In view of the authorities, we must take it 
as established that the general rule accepted 
by the agricultural tribes in the Punjab is 
that a person who is appointed as an heir to 
a third person does not thereby lose his right 
to succeed to the property of his natural 
father, (para. of the Digest of Customary 
Law and the cases there cited). A corollary 
to this general rule is that among many tribes 
it is recognized that the appointed heir and 
his lineal descendants have no right to suc¬ 
ceed to any share iu the family of the natural 
father as against other sons (and their deS' 
cendants) of the latter, [see e. p., Mukh Uam 
V. Not Rom (1)]. 

But, speaking generally, we have no hesita¬ 
tion in saying that the agricultural tribes of 
this Province recogn'zs a preferential right 
on the part of the appointed heir to succeed 
to the property of his natural father when 
the only other claimant is the collateral 
heir of the latter. 

The evidence in the present case, so far as 
it goes, supports the above conclusions. 
There is, no doubt, pit contra the very general 
statement in the Customary Law of the 
Ludhiana District (page 70), but the rule 
therein laid down is opposed to the rule as 
generally observed in the province and not a 
single instance is given in support of it. 
That this general rule is not correct for the 
whole of the Ludhiana district is apparent 
from the fact that according to the Rtwaj-i- 
am of the Pakhowal parganOf an adoptei son 
succeeds to his natural father’s estate in the 
absence of brothers and their descendanls. 

Plaintiffs have produced evidence to show 
that in certain instances an adopted son has 
not succeeded, in this or neighbouring villages, 
to a share in his natural father’s estate, bub in 
every such instance the persons who have 
succeeded to the latter’s property have been 
either the ratural brothers of the adopted 
person, or Iheirlineal heirs. On the other hand, 
defendants have adduced instances to show 
that in certain cases the adopted person has 
succeeded to a share in his natural father’s 
property, even in the presence of natural 
brothers. 

In our opinion, formed after careful con¬ 
sideration of the evidence and the arguments 
of Counsel, the judgment of the learned Divi^ . 
sional Judge is right. It may well be that 

the right of an adopted sou to succeed in the 

Cl) 100 P. R. 1906. 


family of his natural father is not nnlvorsally 
coneeied by custom among agricultaral 
tribes in oases where the natural father has 
left lineal descendants though even in such 
C1903 it will be found that among many tribes 
the right of the adopted son is recognized. 
Bib be that as it may, we have no doubt 
that the ordinary rile prevailing among the 
tribes in the Punjab is that the right of the 
adopted son and his lineal descendants to 
succeed to the property of his natural father 
is preferential to the right of the latter’s col¬ 
laterals. In the present case we can find 
nothing on the record to justify us in depart¬ 
ing from this general rule and we, therefore, 
dismiss this appeal with coots. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Secdsd Civil Aphej^l Mo. 952 op I ^0). 

January 4, 1912. 

Present: —Mr. Justice Caspersz an 1 
Mr Jnstice D. Chatterjee, 

ATUL CHAMDRA DUTT— Plaintiff 

— ApPELLiNT 
versus 

ESOM ALT— Defendant—Respondent. 

Landlord and Tenant —Kabuliat— Construction^ 
Condition to piy peddij rent, in default to piy certain 
sum-’Whether the sum or market value oj paddy pay* 
able. 

A. tenant by a kabuliat agreed to pay a certain 
sum and 53 aris of paddy as rent, an 1 in default, “to 
pay the price thereof, Lis. 19-4”; 

Held, that, in the event of the paddy not being 
delivered, the landlord could not get more than what 
was fixed in the kabuliat, that is, he could not recover 
the actual market value of the paddy. 

Afar Morale v. Surja Komar Qhose, 7 [nd. Gas, 
12 C. L. J. 649; 15 G. VV N. 2h9, relied upon. 

Appeal from the decree of the Sub Julge 
of Chittagong, date! January 20-h, 1909, mo¬ 
difying that of the Munsif of Patiya, dibed 
May 30ih, 190S. 

Babi Dhirenira fnl Kastagir, for the Appel¬ 
lant. 

Baba Khitish Ohinha 3en^ for the Re¬ 
spondent. 

JUDGMENT.—The lower Courts have 
differed as to the construction of the kabuliat 
on the basis of which the plaintiff appellant 
brought his suit to recover rent. In second 
appeal it is urged that the CDnsbracticii 
adopted by the first Court was correct. 
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The knlmhat provides!—“That J shall annu¬ 
ally pay Ra. 30 and annas 10 in cash and 50 
nris of paddy as rent in inslalmenta ns 
menlioned below and receive dakhilas there¬ 
for. If I do not pay the aforesaid paddy rent 
each year by the monlhs of pnus then 
I shall pay the price thereof Rs. 19 4 0 
wifh the aforesaid rent. If I do not pay the 
aforesaid rent fhen T shall not raise any objec¬ 
tion to your realising- I he arrear rent along 
Tivilh darnages and interest by means of any 

law existing at present or that may be passed 

ID future. 

Reliance is placed on the case of Baneswar 
Muler;eev. U>r.esh Ohandra ChalraveHy (1) 
which was explained in Af^r Mcrole v 
Simn Komar Ghose f2). We have to ascer¬ 
tain the meaning of the kabuUat, acd the 
intention of the parties is to be gathered 
f^rom the plain sense of the language used 

by them in the lease. 

The question is, whether the words 
price thereof Rh. 19.4-0" mean that, 
parties sub.sfituled for all lime, in 
event of (he paddy not being delivered, 

rnoney eqnivalent of the 50 arfe, or whether 

the plaintiff can recover the actual market. 

value of the paddy as awarded by the 

Munsif. In the absence of any finding or 

eviderce that the sura of Rs. 19-4-0 represent. 

ed a value adopted for registration and stamp 

anty, or that it was merely intended to re- 

present ( he then value of the paddy, we are of 

pinion that (he plaintiff cannot get rro-e 

ban what was fixed in the kahuliat. The 

language of the lease now under considera- 

tion resembles the wording cf the instrument 

in the case of Afar Morale v Sur n hr 
Qhose{2), ^y^ooiew. 6«ra homar 

The view accepted 
.ludge is crrect. The 
with costs. 


th^ 

the 
the 

that 


l>y the Suhordinat 
Appeal is dismiesei 


Apr ml dismisfed. 


(!' 37 0, 02(); 7 Iful Oas. 875. 

^^(2)12 0, L.J. 049; 15 0. W..V. 210: 7 I.„l. C„ 


CALCUTTA HTQH COURT. 
Miscellaneous Civil Afpeal No, 76 of 1911, 

January 4, 1912. 

Pressnt: —Mr. Justice Casperez and 
Mr. Justice D. Cbacterjee. 
KUTBULLAH SARKAR — Petitioner 

—Appellant 

V6TSti8 

DURGA CHARAN RUDRA— Opposite 

Party—Respondent. 

C'lvil Procedure Code (Act V of lOOs), s. 47, 0. XXI 
2 —Payment or adiustment out of Court, not certified 
Effect of—Limitation for certifying to Court — Limxia\ 
tion Act (XV of 1877), Sch. II, Art. 17S^-Judgment- 

debtor s remedy — Sait, 

The Court cannot recognise a payment or adjust¬ 
ment, which has not been certified for any purpose 
whatsoever, as for example, to prolong the period of 
limitation for applying for exeoution. 

The judgment-debtor is at liberty to inform the 

Court and so to protect himself from any fraud of the 
decree*holder. But he cannot be permitted to evade 
the provisions of Article 173A of the Limitation Act. 
and to obtain a decision in a matter which does not 
strictly come within the scope of section 47. because 
It IS a matter which has been specifically provided for 
m Order XXI, rule 2. The judgmenc-debtor may have 
his remedy by suit on a plaint properly ft*amed. 

ManmohanKarmahnr v. iHoarka Nath Karmalcar, 

7 Ind. Cas. 55: 12 C. L. J. 312, at p. 317. relied upon. 

Appeal from the order of the Diatticfc 
Judge of Raiflbaye, dated November l5(h, 
1910, Affirming that of the Muosif of Natoro 
dated March 8th, 1910. 

Moulvi Wahid Husain, for t he Appellant. 
Babu Rtishna Kumar Mitra, for the Re. 

spondent. 

JUDGMENT.—This is an appeal by the 
judgment*debtor, from an order of the 
District Judge permitting the decree-holder 

decreeTof the 14th August 
I* The 6r8t execution proceedings began 
on the 5th September 1904; the second on 

the 4lh January 1908; while the third and 
present application «ns made by the decree- 

holder c n the 11th August 1909. On these 
facts It ifl urged fer ihe jndgmenLdebtor 
a I .e fiiet and second applications to 
execute (he decree were clearly barred. This 
contention, however, cannot be considered 
ir. the alsence of findings offset, and the 

omission IS due to the altitude of the judg-. 

nunt.,€itcr wl.o refrained from preEsing 
«uy such ohjfctio.v in t.he lower Courts. 
Jhfjemiist. hnvc been vsrious prr.cerdirgV 
on M e -cucccsaivo np, I catirna, and certain 
AC 101 , thken on lie second application has 

hem ineiMioned iii iho Bar, If that appli- . 
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cation was in tina©, the caso with which wo 
are now concerned was properly instiluted 
and can continue, 

The next contention is that there was an 
adjustment of the decree sometime in the 
year 1901; that the decree-holder fraudu¬ 
lently omitted to certify the same to the 
Court, and that the question is one that 
should have been decided under section 47 
of the Code of Civil Procedure, 1908. 

Order XXf, rule 2 of the Code, as now 
amended, provides that a payment or ad¬ 
justment, which has rot been certified or 
recorded in the manner provided by the 
foregroingr part of the section, shall not be 
recognised by any Court executing the decree. 
The omission of the words “as payment or 
adjustment of the decree*’ makes it clear 
that the Court cannot recognise a payment 
or adjustment, which has nob been certified, 
for any purpose whatsoever, as, for example, 
to prolong the period of limitation for apply¬ 
ing for execution. The judgrraent debtor has 
his remedy under the second clause of rule 2; 

he is at liberty (o inform the Court, and so to 
protect himself from any fraud of the decree- 
holder. The appellant, however, seeks to 
obtain another remedy, and to havehi^ ob¬ 
jecting to execution tried out under section 
47 of the Code. But he cannot be permitted 
to evade the provisions of Article 173A of 
the Limitation Act, and to obtain a decision 
in a matter which does not strictly come 
within the scope of section 47 because it is a 
matter which has been soecificaliy provided 

form Order XXf, rule 2. If the contrary 

view were adopted, it would be open to the 
judgment-debtor in any similar case to allege 
fraud on the part of the decree-holder and to 
have an inquiry made under the general 
section, for every omission to certify payment 
may involve either negligence or fraud which 
in such a case would be an aggravated form 
of negligence. In the same order the Lagis- 
lature has enacted that applications to set 
aside sales on the ground of fraud come 
within the scope of rule 99, and so t)ie 

operation of section 47 is excluded by neces- 
sary implication. 

Ihe view we take in this matter receives 
support from the decision Mookerjee and 
Carnduff, JJ., in Mon Mohan Karmakar v 
Dw irka Nath Karmakar (1), The judgment- 

(l) 12 0. L. J. 312 at P. 317; 7 Ind Gas 55, 


debtor may have his remedy by suit on a 
plaint properly framed. 

The appeal is dismissed with ccsts. We 
assess the hearing fee at two gold mohurs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 534 of 1909. 

December 19, 1911, 

TiesenU —Mr. Justice Coxe and 
Mr. Justice N, Chatteriea. 

MADAN MOHAN JiU THAKUR, by hij 
^Aeii/fBBNODE BEHARY PATNATK 

AND OTHERS— PlAInTIFFS — APPELLANTS 

versus 

MANMATHA NATH BOSE-Def^ndant 

—Respondent. 

Second Appeal-^Qitestion of law—ConsiriLciion of 
document-Evidence—Document of iitle^Civil Proce. 
dxLre Code (Act V of I908J, s. '\Q0^Hindu Laxo^En- 
dowment-i^hehait—Suit by Shebait to recover property 
oj idol an inalienable from transferee^No dedication— 
Burden oj proof. 

The misconstruction of a document by a Court 
below cannot justify interference in second appeal, 

if the document is merely a piece of evidence and not 
a document of title. 

Shebaits who have themselves sold property said to 
belong to an idol as their own, cannot, in a suit to 
recover the property as inalienable, content them- 
selves with showing that the property was usually 
called the debuttar and throw on their opponent the 
almost impossible task of proving the negative, name- 
ly, that there had been no dedication. The plaintiffs 
shebaits, must prove that the laud was dedicated and 
inalienable. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated December 22nd, 1908, 
reversing that of the Munsif of Bhadrak’ 
dated January 2l8t, 1909. 

Baba Brojenlra Nath OhiHsrjej, for the 
Appellants. 

Baba Bnidyo Nath Dutt, for the Respond- 
ent. 

JUDGMENT.—This appeal arises out of a 
suit brought by the shehaifs of Thakar Madan 
Mohan Jiu for recovery of possession of certain 
lands, which they allege to be the property of 
the idol. The suit was decreed by the Court 
of first instance but dismissed on appeal, and 
the pla’n'iffs appeal to this ourt. 

The learned Subordinate Judge in appeal 
held that, the plaintiffs had failed to prove 
that the land in suit was absolutely dedicated 
to the idol, or that it was inalienable. He 
consequently held that the sales, by which 
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the property had been lost to the idol, conld 
not be set aside, and that the suit for re¬ 
covery of the land must, therefore, fail. 

On behalf of the plaintiffs it is ur^ed (i) 
that the conclusions of the Appellate Court 
are not warranted by the facts found, (it) 
that the burden of proof has been wrongly 
placed on the plaintiffs, (m) that even if 
the findings of the lower Appellate Court are 
correct still the properly is not freely alien¬ 
able, and (id) that the finding with regard 
to limitation is wrong. 

Ap to the first point it resolves itself really 
into a plea that the lower Appellate Court 
has not dealt rightly with the ruhikaries 
which have been marked 3 and 4. The 
sanads by which the endowment is said to 
have been made are not fortbooraing. Their 
validity, however, was inquired into in 1842 
and these rubakaries are the decisions of the 
Revenue authorities on the point. In them 
the sanads are referred to and one of them 
is found to be valid. The proceeding is 
described as one between Government as 
plaintiff and the idol, by its mnrfatdars, as 
defendant. The lower Appellate Court holds 
(hat these documents do not establish that the 
land was absolutely dedicated to the Thakur. 
Assuming that the learned Subordinate 
Judge has misconstrued the effect of these 
documents the question arises whether this 
misconstruction can be rectified in second 
appeal. The authorities show that such 
rcisconstruotion cannot justify interference 
in second appeal, if the d cument is merely 
a piece of evidence, and not a document of 
title. It is argued that xheso tub ikmtes mo 
equivalent to decrees, establishing the dedica¬ 
tion of the property to the idol and may, 
therefore, be regarded as documents of title. 
But, clearly, the right of the idol to the land 
was not in controversy in those proceedings. 
All that the plaintiff in those proceedings 
was interested in claiming was that the land, 
whether it belonged to the idol or not, was 
subject to the assessment of tent or revenue. 
In these circumstances, it seems to me that 
the decision cannot he regarded as a docu¬ 
ment of title. The caae oi Maganlal V. Dosht 
Mul}i (1), which has been referred to, is quite 
distinguishable as that was a case of a grant, 
not by a third person, hut by Government 
itself. The cases of Ntmave Churn Futeetundee 


V. Jogendranath Raner\ee (2); Gobinda Kunar 
Fog V. Debendra Kumar Rog Ohowdhury (S); 
Madhoh Chandra Bara v. Srimatie Rani Sarnt 
Kuninri Debt (4), on the other hand, support 
the view that these documents are merely 
evidence, and, that being so, the fact that the 
learned Subordinate Judge has not given 
them their proper effect, if that is the oase, 
will not justify interference in second appeal. 

There is nn sahs^'anoe, in my opinion, in 
the second point. The learned Sabordinate 
Judge is quite right in saving that the plaint¬ 
iffs were bound to prove that the property was 
dedicated to the idol and was inalienable. 
It is argued, however, that, as the defendants 
admit that the property was nominally 
debuitnr^ it was incumbent on them to prove 
that it was not really dtbuUar, This, how¬ 
ever, is not, in my opinion, a correct view. It 
would lead (o much injustice if it were held 
that itV«, who have themselves sold pro¬ 
perty said to belong to an idol as their own, 
could in a suit to recover the property as 
inalienable content themselves with showing 
that the property was usually colled dthuiiar^ 
and throw on their opponents the almost 
impossible ta$>k of proving the negative, 
namely that there had been no dedioatioo. 
The fact that, property is called dahuUtr U 
doubtless evidence in the plaintiffs* favonr, 
but it does not relieve them of the whole 
burden of proving that the land was dedi¬ 
cated and is inalienable. M iieover, this plea 
is not really a plea that the harden of proof 
has been misplaced, but a omplaint that the 
lower Appellate Uourt is wrong in holding 
that it. has not been discharged. And that 
is a point for that Couri an I noi for ns to 
decide. 

The third point, is bised on certain rematkl 
in the learned Subordinate Judge's judgment 
as to what the real nature of the alleged 
endowment may have been. It is argued 
that if these conjeouires he correct, atill the 
properly would not be alienable This argu¬ 
ment seems to me of very doubt fnl validity^ 
but even if it. were accepted it would not 
avail the piesent appellants, beoanse it ia 
quite oh ar that these are meic oonjeoturea 
of the learned Subordinnfe Judge, and not 
findings on which the dfcision is based. 

(2) 21 W. ll. 30o. 

(3) 12 C, W. X. 98. 

(4) 15 C. W. N. i2Ci G lud. Cns, 26. 


(I) 26 B. G31. 
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In tbe view tha6 I take of the case it is uti' 
ceoessary to decide the qaestion of limitation. 

In ray opinion, therefore, all the points 
taken fail and the appeal mast be dismissed 
with costs. 

N, Chatterjba, J.—I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No 713 of 1909. 

January 15, 1912. 

Presenk —Mr. Justice Robertson and 
Mr. Justice Shah Din. 

NABA AND oruERs— Plaintiffs—Appellants 

versus 

PIARA MAL AND ANOTHER—DEPENDANTS — 

Resfondbnts. 

Punjab Pre-emption Act {11 o/1905), s. 13 (Djifthly 
‘-Common entrance from the street—Blind alley— 
“Street’* meaning of—Punjab Municipal Act (XX of 

]891j,8. 3 r4>). 

Four houses opened into a blind alley of irregular 
shape and small dimensions. The mouth of the alley 
gave access to the houses from the public street. There 
was no arch or door at the mouth of the alley. Each 
of tho four houses opening into the alley had a sepa¬ 
rate door and the four houses were not shown to have 
at one time constituted one building with the opening 
passage of the alley as its entrance and to have been 
subsequently sub divided into separate dwelling- 
houses. There was nothing to show that no one other 
than the owners of those houses had free access to or a 
right of way over the blind alley. It was not proved 
that the blind alley was the private property of the 
owners of the four houses: 

Heldf that the blind alley did not constitute a com¬ 
mon entrance to the four houses from the street with¬ 
in the meaning of section fifthly^ of the Punjab 

Pre-emption Act. 

The Legislature intended to use the word “street” in 
section 13, in much the same sense in which the word 
is used in the Punjab Municipal Act, as including an 
alley, whether a thoroughfare or not, over which the 
public have a right of way. 

Second appeal from the order of the Divi¬ 
sional Judge, Multan Division, dated the 17th 
April 1909, reversing that of the District 
Judge Multan dated the Slst August ItOS 
decreeing plaintiffs* claim. 

The Hon’ble Rai Bahadur lihadi L' I, 
for tbe Appellants. 

Messrs Oertel and Mukerji, for the Re¬ 
spondents. 

JUDGMENT.—-This appeal has arisen oi t 
of a suit for pre emption brought by Sobfca 
Ram, father of the appellants, who has since 

died, against the defendants-respondenfs in 
respect of a house situate in mahalla Hamam 


in the city of Multan. The original plaintiff 
based his Suit on the ground that he had a com¬ 
mon entrance from the street with the vendor, 
Allah Basaya, and that, therefore, under sec¬ 
tion 13 (1), fifthly^ of the Punjab Pre-emption 
Act, he had a superior right of pre-emption 
as against vendee, Piara Mai, whose house 
adjoined the house in dispute on the back 
and opened into another street. The District 
Judge held that the plaintiff had a common 
entrance from the street with the vendor as 
alleged by him and, therefore, decreed his 
claim; but on appeal the Divisional Judge 
came to the contrary conclcsion and dismissed 
his suit. The plaintiff Sobha Ram, having 
died, his sons have been brought on the record 
as his legal representatives; and on their 
behalf it has been contended by Mr. Shadi 
Lai that their claim falls within the purview 
of section 13 (i), fifthly, the Pre-emption 
Act, inasmuch as the house in dispute and 
the house of the appellants, by virtue of 
which they claim pre-emption, have a 
common entrarce from the street, whereas 
the vendor has not such a common en¬ 
trance. In the judgment of the Dis- 
trict Judge is given a rough sketch of 
the locality showing the relative positions 
of the appellants* house, the house of the 
vendee, and tbe house in dispute. The 
vendee’s house is at the hack of both tie 

appellants* house and the house in Suit, and 

it opens into a blind alley to the north of 
tbe appellants’ house. The house in dispute 
and the appellants’ house both open into a 
blind alley {kuchn sarhasta) of irregular 
shape and ocraparatively small dimensions, 
and into this same alley open two other 
hcuffP, ore of which belongs to a Hindu 
and the other to a Muhammadan. The 
appellants* contention is that this blind alley 

is the private property of the four houses to 
which it gives access; that it is not a “street” 
within the meaning of secticn 13 (\)y fifthly, 
of the Pre-emption Act; and that it is a 
rrmracn entrance or passage frcm the pnblio 
street to the east as regards all the four 
honstP, includirg the appellants* house and 
the hcuse in dispute which open into it. 
The District Judge ii 8ppc*ed the spotard 
found that the alhy was some 3 feet wide 
at tbe entrance, and that it constituted the 
sole passage to three out of the four houses 
above referred to, two of which belong to 
Muhammadans and two to Hindus, He 
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lield thaJ, (o all intents and purposes, iliis 
alley belonged to the owners of those four 
houses; that, it would not be considered a 
public street, and that ils mouth was a 
common entrance from the Municipal street 
as regards all the four houses openirg into it, 
including the pro emptors* house, and the 
house in dispute. The Divisional Judge has 
not agreed in this view, and after hearing 
Mr. Shadi Lai, we think that the decision of 
the Divisional Judge is cirrect. 

The Paojab Pre-emption Act dees not 
contain a definition of “slreet,” but we may 
take it that the Legislature intended to use 
the word “street** in section 13 in very much 
the same sense in which it is used in the 
Punjab Municipal Act, which defines it as 
including ‘any way, road, lane, square, couit, 
alley, passage or open space, whether a 
thoroughfaie or not, over which the public 
havea right of vay.*’ The plaintiff produced 
only two witnesses, Hema and Pir Mai, and 
their evidence is clearly insufficient to prove 
that the blind alley in question is the pii- 
vate property of the owners of the four 
houses which open into it. There i.s no arch 
or door at the month of the alley where it 
opens ii;to the public street to the east, 
and its irregular shape, as indicated in the 
plan cn the record, rather shows that Jandu 
Ham's house, which is the firjt to open into 
it, has to some extent encroached on its 
original site. Each of the four houses which 
epen into it has a separate door, and there is 
nothing to show that noi:e except the owners 
of those housts have a free access to or a 
right of way over it. Farther, the four 
houses in question are not shown to have 
at one lime constituted one building with 
the opening passage of the alley as its en¬ 
trance and to have been subsequently sub- 
divided into separate dsvelling houses with 
separate owners. The privacy of the four 
houses is not to any large extent en.siired by 
the blind alley in question, hs it ordinarily 
woold be by the existence of a common en¬ 
trance from the street; and it is oer'tainly 
not proved that the owners of the four houses 
have ever exercised or can exercise any lighis 
of joint property in respect of this alley. 

The facts that its mouth is or)ly some 3 
feet wide, and that the number c.f houses 
approached through it is rather small are 
not of themselves sufficient to censtitute it 
into “a common erfrai:ce frem the street’* 


within the meaning of section 13 (1), fifthly^ 
of the Punjab Pre emption Act as regards 
the appellants* house and the house iii 
dispute. 

For the above reasons we hold that the 
appellants have failed to prove that they 
have a superior right of pre«emption in 
respect of the house in question as against 
the vendee, and we accordingly maintain 
t'-^e decreejof the lover Appellate Court and 
dismiss this appeal with costa. 

Appeal dismissed. 


PUN^JAB CHIEF COURT 

Second Civil Appbal No, 1240 cp 1910. 

January 15, 1912. 

Present: —yir. Justice Chevis. 

LAL HUSSAIN —Plaintipp — Appkllant 

V^'TSUS 

HASSA KHAN and OTSKas—D bpsnDANT3— 

RKSPONDFNT.-a. 

Punjab Court.^\ Act (XFIII of 1884), s. 70 (1) (bl — 
Further appeal Pre emption suit —Jurisdiction—Fafne 
during pendency of suit. 

A defondont’e aotioa pendente tite cannot affect the 
value of the suit. For the purposes of jurisdictional 
value for an appeal in a pre>omption suit, the 
valuo of improvements effected during suit should not 
bo included. 

Second appeal from the order of the Divi¬ 
sional Judge, Rawalpindi Division, dated the 
7th July 1910, confirmiug that of (he MunsiP, 
1st class, Rawalpindi, dated the l&th April 
1^10, dismi-^sing claim. 

Bhagat Oobind Das, for the Appellant, 

The Hon’ble Mr. Sh-^di La/, for the Re* 
spondei.ts. 

JUDGMENT.—This i.s a pre-emption suit 
which has been dismissed by both the lower 
Courts, they bolding that the properly in 
question is a shop in a town. The properly 
is within the bouiidaiies of a village, bat ihe 
adjoining town ha-t spread by rztenaioD qf 
buildings on to Lite village, and the Courts 
have followed Muhammad Din v. Shah Din 
(1). 'Phis petition of plaintifTa has been 
admitted as an appeal under seotion 70 (1) 
(/>). 

But tl'.e value of t)ie suit as stated in ftll 
Con its is only R-*. 15), and plaintiff has only 
paid stamp on that, ainnuut and plaintiff, who 
is present in person, has stated before me 
to-day that the value of the property at (imn 

(1) 90 r. a. 1907. 
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of suit was under Rs. 200. Counsel urges that 
the value of improvements effected during 
suit should be included, bub plaintiff has 
never amended his plaint so as to include the 
improvements or expressed any willingness to 
pay for those improvements; on the contrary, 
the question of his liability to p\y im¬ 
provements had to be put in issue, Oj-jnsel 
for plaintiff can quote no authority for the 
proposition that defendant’s action pendente 
lite can affect the value of the suit. I hold 
that the value is under Rs. 200 and that no 
revision under section 70 (1) (6) lies. 

Counsel then asks for interference under 
Section 70 (1) (a), and refers to grounds 1, 5 
and 7. As to 1, I see, on a more careful peru¬ 
sal of the judgments, that the lower Ooarts 
have not differed at all As to 5 there is no 
irregularity; the facts are similar to those 
of Muhammod Din v. Shnh Din (1), 
which the Oonrte have followed. As to 
ground 7 Gonnsel says farther inquiry 
would have shown that the property was not 
a shop*, the point was put in issue, and both 
Courts held that it sras a shop, so I fail 
to see how plaintiff can now demand to 
re-open the irquiry. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(s. u. 38 0. 824.) 

CALCUTTA HIGH COURT. 
Omginal Civil Sdic No. 753 of 1910, 

June 15, 1911 

Present: — Mr. Justice Harington. 
MATIGARA COAL Oo., Ltd— Plaintiffs 

versus 

t-HRAGBRS, Lid—Dekewd^nts. 

Morfgage-‘~EqiUtahle mortgage—Deposit of title-deeds 
oj Calcutta and Hufussil properties—One mortgagor 
having no interest in the Calcutta properties — Jurisdic¬ 
tion of High Court to hear suit—Letters Patent, cl. 
12— Transjer of Property Act {IF of 1832', s, 
59. 

More than one person deposited the title-deeds of 
certain Caloutta and mofussil properties by way of 
equitable mortgage. One of them had no interest 
in the Caloutta properties. A suit was brought in the 
Calcutta High Court to enforce the mortgage: 

Held, that as the documents were pledged by the 
authority of all the mortgagors as security for the 
re-payment of a debt which they jointly incurred, and 
as part of the property was within the local limits of 
the jurisdiction of the High Court, it was not relevant 
to inquire what interest each mortgagor has in the 


properties; the fact that one of them has no interest 
in tho Calcutta properties, would not affect the juris¬ 
diction of the High Court on the mortgage. 

Suit upon an equitable mortgage. 

Messrs. Pugh and Langford James, ins¬ 
tructed by Messrs. Leslie aud Rinds, Attor¬ 
neys, for the Plaiutiffs. 

Mr. A. N. Ghaudhari, with Mr. B. G. Mitter, 
instructed by Mr. Nripendra Nath Dutt, Attor¬ 
ney, for the Defendant Prokash Chandra 
Dutt. 

JUDGMENT.—This is an action brought 
on an equilable raorlgage against Shragers, 
Limited, — Adel Shrager, Adolphe Shrager 
and Rirtiuar; two other persons Prokash 
Chunder Dutt aud Naresh Chunder Dey 
are made defendants as being interested 
in the mortgaged property. The money 
advanced on the mortgage was paid through 
Mr, P. M. Leslie, the Attorney, aud the 
defeijdanb other than the last two, subse¬ 
quent to the advance and the deposit of deeds 
with Mr. Leslie, sent a memorandum placing 
on record the fact of the advance and that 
they deposited the title deeds of the Nud- 
khurkiand Isabell Collieries together with the 
lease of the premises Nos. 10 to 15/1, 
('anning Street, by way of collateral security. 
The same parties, I should say, had executed 
promissory-notes in respect of the advances. 
Some seven or eight months after the 
deposit of the deeds in question, the Canning 
Street lease was withdrawn and there 
was deposited in place thereof a lease of 
Nos. 14,14/l aud 14/4, Old China Bazar Street^ 
The Canning Street lease was in favour 
of Adolphe, Adel and Kirtikar, The Old 
Ch ina Bazar Street lease was in favour 
of Adolphe and Kritikar. The only defend¬ 
ant who has appeared is Prokash and the 
point which he takes is that this Court 
has no jurisdiction to make a mortgage- 
decree, because one of the defendants, namely, 
Adel Shrager, is not a party to the Old 
China Bazar Street lease. Her interest, 
he says, is only in the property outside 
the jurisdiction and, therefore, no decree 
can be made. I am unable to accede to the 
proposition. The defendants incurred a 
joint debt and that debt was secured by a 
mortgage on which they were jointly 
respoDSiblo. The raeraorandum which was 
given after the Old China Bazir Street lease 
was deposited, ij signed for Adel Shrager 
by her duly constituted attorney. She, 
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therefore, was a party to and authorised 
the deposit of that lease. To my mind 
the question whether she was a party to 
the lease itself in no way affects the question 
of the jurisdiction of this Court. The 
documents are pledged by the authority 
of all the mortgagors as security for 
the re-payment of a debt which they 
jointly incurred. Part of the property 
so made a secuiity for re*payment of the 
joint debt is within the local limits of the 
jurisdiction of this Court. 1 do not think 
it is relevant to inquire what interest each 
mortgagor has in the particular properties 
comprised in the securities, nor do I think, 
even if it be shown that Adel Shrager 
had no interest in (he deed which she 
deposited jointly with others, that that 
affects the jurisdiction of this Court on the 
mortgage which all the defendants join in 
making in favour of the pl^iintiffs. The 
result ip, there will be the usual mortgage* 
decree in favour of the plaintiffs and the 
plaintiffs are entitled to a declaration of 
their lien on the shares which belong to the 
defendants, and liberty is given lo apply 
for the sale of the same, if necessary. 
Prokash will pay costs of the action on 
scale No 2. 

Judgment for plaintiffs. 


PUNJAB CHIEF COURT. 

SfcCOND Civil ArPBAi. No. 685 cf 1^09. 

January 13, 1912. 

Treicntx —Mr. Justice Robertson and 
Mr. Justice Shah Din. 

SHAHBAZ KHAN and others—Plaintiffs 

—Appellants 

^ venue 

FAZATi DIN AND OTHERS—DEFENDANTS— 

Respondents. 

Pre-emption—Property sold subject to mortgage — 
Redemption of mortgage by vendee—Pre-emptor cannot 
claim to pre-empt equity of redemption otily. 

Whore property subject to a mortgage lias been 
sold and the vendee has redeemed the mortgage be¬ 
fore the institution of a suit for pre-emption, tho pro* 
emf.L.i cannot claim to pre-empt only tho equity of 
redemption, 

Ho must pay the wiioln amount of the purcliaso- 
money including the moil gage •money paid by tlie 
vendee before he can bo alloweil to pre-empt the pro¬ 
perty. 

Bogha Singh, v. Ounnnkh Singh. 93 P, U.’ 1901?, dis¬ 
tinguished. 


Second appaal from the order of the Dlvi* 
sional Jndga, Rawalpindi Division, dated the 
20bh May 1909, confirming that of the 
District .Tudge^ Attook, date! the 27th 
March 1908, decreeing tho claim on piyment 
of Rs. 3.500. 

Mr. Pestonjee Dada Bhai^ for the Appel¬ 
lants. 

Lala Dina Nath for Gokal Chand and Bal- 
mokand, and Mr. Fazal llahi^ for the Respond¬ 
ents. 

JUDGMENT.—The facts of the case, so 
far as they are material to the decision of the 
question involved in this appeal, are these. 
One Fazal Din sold his muqarraridari rights 
in 3 kanals \2\ marlas of land to certain 
vendees by a registered deed dated the 3rd 
October 1906, for Ra. 3,500. The property 
sold was already under mortgage with third 
parties for Rs. 2,000 and the deed of sale 
recited that the mortgage-money was left 
with the vendees and that they were at 
liberty to redeem the mortgage on payment 
of Rs. 2,(.00 to the mortgagees. The mort¬ 
gage was one with possession and had been 
made by Fazal Din by a registered deed, 
dated the 26th June 1898, and the period of 
mortgage ns entered in the mortgage-deed 
was ten years. The language of the deed 
shows that this period was fixed primarily 
for the benefit of the mortgagor and that 
he was not debarred from redeeming the 
mortgage before the expiry of ten years. 

It appears that soon after the sale of Octo¬ 
ber 1906 the vendees from FazU Din redeem¬ 
ed the mortgage in question by paying 
Rs 2,000 to the mortgagees and obtained pos¬ 
session of the land, the mortgagees raising 
ro objection to tho redemption taking place 
before tlie expiry of the period of 10 years 
above referred to. Two suits for pre-emp¬ 
tion were brought in respect of the sale in 
question: 

(0 by Shabhaz Khan on the 2nd October 
1907, and (2) by Ziau ud^Din, brother of 
Fazal Din, on 2ind October 19C7. 

In the fiist suit Shabbaz Khan alleged, 
a/to, that the priceentered in thesale-deed had 
not been paid and fixed in good faith; that 
only Rs. 2,500 had been so paid; and that 
tliis sum represented the market*value of 
the land. Zian-nd din, the rival pre-emptor, 
sued to pro einpt only the equity of redemp¬ 
tion, alleging th.At besides the sum of 
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Rs. 2,000 dne to the mortgagees* Only Rs, 1,300 
had beau paid to the vendor and that tha 
remaining R?. 200 was a fictitious item Ha 
asked for a decree for equity of redemption 
on payment of Rs. 1,300 or in the alterna* 
tire for a decree for possession of the whole 
land on payment of Rs. 3,300 or such other 
sum as the Court might fix. Each rival pre- 
emptor having baen made a defendant in 
the suit brought by the other, the parties went 
to trial OQ various issues raised on the plead- 
ing;and as a result of the findings recorded 
by him on those issues, the JOlsttict Judge 
gave Zian ud din, whose right of pre emp- 
tion was held to ba superior to that of 
Shahbaz Elhao, a decree for possession of the 
land on payment of Rs. 3,500 on or before 
the 5th May 1908. In the event of Zian- 

ud-Din nob depositing the money within the 
prescribed period, bhahbaz Khan was to 
obtain possession of the land on payment 
of the same amount on or about the 25fch 
May 1905. 

From the decree of the Dis ricb Judge both 
Ziau-ud Din and Shahbaz Khan preferred 
separate appeals to the Divisional Court the 
former urging, inter alia^ that he should have 
been allowed to pre-empt only the equity of 
redemption and to obtain a decree on pay¬ 
ment of Rs. 1,-tO / or such other sura as had 
been paid by the vendees bo FazU Din, sub¬ 
ject to the mortgage for Rs. 2,000, in other 
words, that he should not have been directed 
to pay the mortgage-money Rs. 2,000 to the 
vendees, who had redeemed the mortgage 
on payment of that amount to the mortgagees, 
in addition to the amount paid by the 
vendees to the vendor. The Divisional 
Judge held that the sale was for Hs 3 .*^03 
and not for Rs. 1.500, that as beVora 
the institution of Zianud-dia’s suit the 
vendees had paid Ri. 2,COD to the raorb- 
gagees and redeemed the mortgage, Zian- 
ud-Din was bound to pay the full 

3,500, to the vendees provided 
that the price mentioned in the sale deed had 
been paid and fixed in g'od faith. The 
learned Judge found that the price was so 
paid and fixed, and he, therefore, dismissed 
Zian-ud-din’s appeal except that he allowed 
his sons (Zian-nd-din havingmeanwhile died) 
till the 20bh June 1909 to deposit the sum 
of Rs. 3,600 in Court, failing which the suit 
was to stand dismissed. 

From the dcc:eo of the Divisional Judge 


Zian-ud-din’s sons have appealed to this 
Court; and tha sole quesfcioa for deoisiou 
in the appeal is whether the lower Appellate 
C)urb has erred in law in declining to 
grant to the appellants a decree for equity 
of redemption on payment of R^. 1,500 subject 
to the mortgage for Rs. 2,000 in the hands 
of the vendee?, who have already redeemed 
the mortgage and obtained possession of the 
land from the mortgagees. After hearing 
Mr. Pestonjea Dadabhai for the appellants, 
we have no hesitation in holding that the 
view taken b/ the lower Appellate Court is 
orrect. Admittedly, the mortgage in ques¬ 
tion was redeemed by vendees long before 
Zian ud din brought his suit; and, in our 
opinion, on the proper construction of the 
mirtgage-deed, dated the 26ch June 1593 
the vendees, as representatives-in-iDterest of 
the mortgagor, Fdzil Din, were nob debar¬ 
red from redeeming the mortgage before 
the expiry of the period of 10 years specified 
in the morfcgage deed. That period was, it 
seems to us, fixed for the benefit of the mort¬ 
gagor, and the mortgagees, by having accept¬ 
ed the mortgage-money from the vendees of 

FrfZil Dio before the term of ten years had 

expired, unmistakably showed that the real 
intention of the parties to the mortgage-deed 
was that the mortgagor had a right to redeem 
whenever he pleased. That being so, the ven¬ 
dees were well within their rights in redeem¬ 
ing the mortgage soon after the sale took place 

in their favour, and they effected redempbiou 
of the mortgage in pursuance of the power 
given to them by the sale-deed of 3rd October 
1906. Farther, it is clear that the considera¬ 
tion for the sale was Rs. 3,50D and not 
Rs. 1,50 ; the stamp-paper on which the sale- 
deed was inscribed is of the value of Rs. 35^ thus 
showing that what was sold was not merely 
the equity of redemption valued at Rs. 1,£00 
but the whole property in dfspute sub¬ 
ject to the mortgagee’s lien amounting to 
Rs. 2,0C0, which the vendees were em¬ 
powered to pay off as soon as they pleased 
after the date of sale. They exercised that 
power in pursuance of the contract of sale 
before Zian-ud din’s suit was instituted- the 
mortgage for Rs. 2,C00 ceased to'exist 
as soon as it was redeemed by them; and 
they became entitled to receive from the 
pre-emptor the whole amount of tha par- 
ohase-money, Rs. 3,500, entered in the sale- 
deed, provided, of course, that it wad 
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proved to have been paid and fixed in good 

faith. On a suit for pre-emption being soo- 

cessful as against a vendee with a defeasible 
title, the pre-emptor takes over the entire 
bargain and the vendee drops oat of it alto¬ 
gether, the status quo ante being completely 
restored, so that the vendee s connection 
with the land is wholly severed. If, in pur- 
snauce of a stipulation in the contract of sale, 
the vendee has exercised the power of 
redemption in respect of a pre existing moit- 
gage by paying the mortgage-debt to the 
mortgagee, he must be held to have exer¬ 
cised that power on behalf and for the benefit 
of the pre-emptor who subsequently brings a 
suit for pre-emption; and the latter cannot 
be allowed to claim only the equity of re¬ 
demption, which (X hypoihesi is no longer in 
existence, on paying to the vendee the value 
thereof and to force him to keep up his con¬ 
nection with the laud as mortgagee of the 
property in place of the prior mortgagee, 
whom he has paid off. &uch a situation 
would be both anomalous and inequitable; 
and in the majority of cases ii would entail 
undue hardship on the vendee who is entitled 
to demand that if a decree for pre-emption is 
passed against him he should cease to have 
anything to do with the land. 

In support of bis contention that Zian ad¬ 
din had a right to pre empt only the equity 
of redemption on payment of Rs. 1,000, the 
appellant’s Counsel relies on Bogha Singh v. 
Qurmukh Fingh (1). Thatdccision,however,in 
no way helps the learned Counsel, as all that 
was held therein was that where a pre-emptor 
successfully asserts his right of pre-emption 
in respect of a sale as against a vendee with 
a defeasible title, he is not bound by an in¬ 
cumbrance created by the latter on the pro¬ 
perty sold between the date of sale and the 
date of (he suit brought by the pre emptor. 
] n the present case, the vendees did not create 
any incumbrance on the property sold bet¬ 
ween the date of sale and the date of Zian- 
ud-din’s suit; and they have, in no way, by 
any act of their own, dealt with the property 
to (he prejudice of the pre-emptor. The 
incumbrance on the property had been creat¬ 
ed 1 y I he vendor, Fazal Dio, himself long 
befoie date of sale, and one of the terras of 
the conliact of (he eale between Fazal Din 
and the vei dees was that they were at bberly 

to clear off (he incumbrance by paying 

(1) 93 V. R. 1902. 



Ra. 2,000 to the mortgagees. In paying the 
said sura to the mortgagees and thus redeem' 
ing the mortgage, the vendees, therefore, acted 
simply in pursuance of the contract of sale 
and when Zian-ud-din asserted his right of 
pre-emption sucoesafully and obtained a 
decree from the Court, he was bound to re¬ 
cognize the redemption of the'mortgage as a 
valid act of the vendees under the said con¬ 
tract and to restore them to the position they 
occupied before the sale was made in their 
favour. While, on the one hand, they could 
not as against Zian-ud-din in any way benefit 
by the sale, on the other hand they could 
not be prejudiced in their relation to the land 
by reason of anything done by them in terms 
of the contract of sale before the suit for 
pre-emption was brought against them. If, 
of course, the vendees had not paid the mort¬ 
gage money to the mortgagees and redeemed 
the mortgage before Zian-ud-din’s suit was 
instituted, the latter would have been entitled 
to get a decree for pre-emption on payment» 
of Rb. 1.500 only. That, however, is not the 
case here and we are quite clear that appel¬ 
lants, as heirs of Zian-ud-din, were rightly 
directed by the lower Appellate Court to pay 
Rb, 3,500 to the vendees as a condition prece¬ 
dent to their obtaining possession of the land. 
This they failed to do within the prescribed 
period and their suit stands dismissed. 

Asa last resort, their Counsel has asked 
CB to allow them an extension of time for. 
payment of Rs. 3,500 into Court, but we can 
see no reason whatever for acceding to this 
request. No such piayer is made in the 
grounds of appeal; and even if it had been 
made, we should not have granted it, as the j 
Divisional Judge showed them great indal- jl\ 
gence in extending^ the time for payment of 
the amount into Court up to 20th June 1909, 
aid yet they failed to comply with the 
decree. We cannot now, after the lapse of 
over two years-aud-a-half from that date, grant 
them another extension of time, and we de¬ 
cline to accede to the request preferred by 
tlieir Counsel. 

The appeal fails and is dismissed with 
costs throughout. 

Appeal dumiuedi 
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8HABKBT V. JERR? ALLARD. 

PUNJAB CHIEF COURT. 

First Civ(l Appeal No. 938 of 1911. 

January 11, 1912. 

Presew/:—Mr. Jusfcica Chevis. 

Mrs. R. SHARKEY and others — 
Depevdants — Appellants 

rersus 

Mrs. JERRY ALLARD— Plaintiff_ 

RESPO^ DjJNT. 

Probate and Administration Act (V of 1881). 69 

—“/rtlere.st”, meaning of—Reversioner's right ^Sister's 
right to object in the presence oi widow and daughters 
— Letters of administration, application for — Enquiry 
as to extent of estate. 

A Christian died ^©avinga widow and two daughters 
The widow applied for grant of letters of adminis- 
tration to herself in respect of the deceased’s estate. 
The sisters of the deceased objected: 

Held, that the sisters had no right to object in 
the presence of the widow and daughters of the de¬ 
ceased. 

The word “intere-t” in section 69 of the Probate 
and Administration Act cannot cover the case of a 
mere reversioner. An interest that has not arisen is 
properly not an interest, nor a right; it is nothing 
more than a bare expectation of a future right. 

Khettramoni Dost v. Shyama Chhrn, 21 C. 539; 
Brindabun Chandra v. Suresivar Shaha, 10 C. L J. 263* 
3 Ind. Cas. 178, distinguished. ’ 

In an application for letters of administration, it is 
quite outside the scope of inquiry to determine the 
limits of the estate. 

First appeal from the order of the Dis- 
iricfc Judge, Lahore, dated the 8th July 1911, 
refusing to bear the objections of appel¬ 
lants to grant of letters of administration to 
respondent, 

hQ.\& Sangam Lai and Lala Hukam Chand, 
for the Appellants. 

Mr.ParA*er and Mr. JIf. Obednlla, for the 
Respondent. 

JUDGMENT.—Mr. Jerry Allard having 
died leaving a widow and two daughters, 
application has been made by the widow 
for grant ro her of letters of administra- 
tion. The sisters of Mr. Jerry Allard 
object. The District Judge having decided 
that they have no right to object in the 
presence of the widow and daughters who 
are the heirs, the sisters have appealed to 
this Court. The question is whether the 
Bisters have any interest in the estate such 
as would entitle them to intervene. 

For the appellants it is pointed out that 
Mr. Gomez Allard was given a grant 
of land, one of the conditions being that 
the proprietary rights were to remain in his 
family, and that he died leaving two sirns, 
Joachim and Jerry, and three daughters’ 


the present appellants, that mutation was 
then effected in the ran>e of Joachim, and 
on his death in the name of Jerry, but it 
is pleaded that this was a family arrange¬ 
ment and that the daughters of Gomez are 
entitled to a share in the village. This may 
he, but I fail to see how it- affects the case. 
What the widow .seeks is letters of ad¬ 
ministration of the estate of Mr. Jerry 
Allard, she does not say she wants to ad¬ 
minister the land granted by Government 
to Goraex Allard. Jn an application for 
letters of administration it seems quite out¬ 
side tl.e scope of inquiry to determine the 
limits of that estate, granting that as regards 
the land granted by Government daughters 
are entitled to a share, the appellants may 
have a share as daughters of Gomez Allard, 
but it is diflBcult to see how they can claim 
to inherit any of the share of Jerry 
Allard in the presence of his daughters, to 
say nothing of the widow. 

Then it is said that appellants claim by 
survivorship; but assuming that appellants 
and Mr. Jerry Allard were joint owners 
of the land granted by Government, still 
the fact remains that all the widow is 
feeking is the administration of her hus¬ 
band’s estate; she does not ask to encroach 
on any one else’s share in any joint property. 

Then, it is urged that the daughters may 
die and the appellants succeed, and that they 
thushavea reversionary interest which entitles 
them to intervene, and KhettnmoniDasiv. 
Shyama Ohvrn (1) and Brindabun Ohandra 
V. Sureswar Shaka (2) are quoted in support 
of this proposition. Both cf these, however, 
are cases of a reversioner under Hin^u law 
being allowed to intervene. In Khettramoni 
Dasi V. Shyama Churn (1), the daughter 
of the deceased was allowed to intervene as a 
reversioner; the point is discussed some¬ 
what hriefl? on page 5*2, where it is said 
there is ground for supposing that the widow 
is colluding with the applicant for probate. 
This case went up (o the Privy Council 
[see Shama Charan v. Kheitromoni Bast (S)], 
where the daughter's locus standi was appar¬ 
ently not questioned. In Hr,ndahun Chandra 
v. .'"Mreiurar Shaka (2), the point, is dealt 
with at some length. On page 268 several 

cases are quoted in which the distinction 

(1) 21 C, 

(2) 0 C. ]i. J. 263; 3 Ind. Cas. 178. 

(3) 27 C. 521; 27 I. A. 10. 
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bstwooQ ftn intorosb fcbftfc lias arisan and i8 
represantod and an interest that has not 
arisen and never may arise is pointed out. 
The observations of Lord Westbury in one of 
these cases as to an interest that has not 
arisen being merely an expectation of a future 
interest or rather of a future event wliich 
may give an interest are noted, but it is then 
held that the interest which would justify 
intervention in probate proceedings need 
nob be an interest which has already arisen. 
The jadgnaenb then goes on to point out 
the peculiar position of a reversioner under 
Hindu law, and the various things which 
a reversioner can do. Later on (page 272) 
the principle followed in England, as laid 
down in Williams on Executors, Volume 1, 
is quoted, “any interest, however slight, 
and even, it seems, the bare possibility of 
an interest is sufficient;** but here I find 
nothing which, in my opinion, can be held 
to cover the ease of the possibility of a 
future interest. The case before the High 
Court was the peculiar case of a reversioner 
under Hindu Law, though no doubt there 
are several remarks in the judgment which 
may be regarded as applicable to probate 
proceedings generally. I do not wish to 
show any disrespect for any remarks of the 
learned Judges of the Calcutta High Court, 
even though they may be obiter dicta^ but I 
note that the words in section 69 are all 
persons claiming to have an interest in the 
estate** and I certainly think that the onus 
of pioving that the words an interest*’ cover 
the possibility of a future interest lies on 
the appellants in this case, and, putting 
aside the peculiar case of a reversioner under 
Hindu law, I am unable to see bow it can be 
said that the distinction which has so often 
been drawn between an interest which 
has arisen and is represented and an interest 
which has not arisen and may never arise 
should be disregarded in cases of appli¬ 
cation for grant of probate or administration. 
The reversioner under Hindu law has cer¬ 
tain peculiar rights while he is still a re- 
versioner, and so his case seems to me pe¬ 
culiar. I do not wish to put too narrow 
an interpretation on the words which I 
have quoted from section 69, but I think I 
am bound to interpret the words as they 
stand, and not to give them a wider meaning 
than they bear on their face. In my opinion 
the word interest*’ cannot cover the case 


tub 


of a mere reversioner. As pointed out by 
LDrd Westbury, au interest that has not 
arisen is properly not an interest, nor a 
right; it is nothing.more than abate ex* 
pectation of a future right. 

I hold, therefore, that the fact that appel- 
lants claim to be reversioners does not give 
them a right to intervene. 

How they can claim any present interest 
in the estate of the deceased in the preseuce 
of his wife and daughters I cannot imagine. 
As I have already pointed out, it is a case 
of claiming to administer the estate of the 
deceased and any question as to the extent 
of the share held by the deceased in the land 
granted by Government does not come into 
the case. 

In conclusion, I note that it is contended 
for the respondents that no appeal lies in 
this case and this seems to me correct, bub 
as 1 have decided the case on the merits, 
I need nob stay farther to consider whether 
an appeal lies, or whether, in the event of no 
appeal, [ should entertain the case as an appli* 
cation for revision. 

The appeal fails and is dismissed with 
costs. 

Appeal dismusel^ 


(8. c. 15. C. L. J. 14.) 

CALOUTTA HIGH COURT. 
Second Civil Appral No. 2664 op 1909. 

August 22, 1911. 

rrcscut: —Mr. Justioe Mookerjee and 
Mr. Justice Carnduff. 
MAHOMED FARID— Plaintifp— 

Apfkllakt 



f>ersu$ 

MAHOMED ABDUL GAFUR and anothir 
—Defendants—Rkspondbnts. 

Muhunimadan L'uo —Gift —Validitij —Delivery of on* 
of iit'o properties given — K^eci of gift —Whether whole 
gift voitl. 

If a gift is inado of two diatinot properties and is 
perfected with regard to one of them by delivorji 

atid not with regard to tho other, the gift is not void 

in i*8 entirety, but takes offoot as to the properbj 
which has been duly delivered. 

Appeal from the decree of the Sab-Jadge of 
Patna, dated tho 16th August 1909, affirming 
that of the Afunsif of Behar, dated the 
31st March 1909. 

Mor.lvi Syed Shimsul Babas Buldeo 

Naraiii Singh and Jyotish OA^mira Sirctr^ for 
the Appellant. 
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Moulvi Muhammad Mustafa Khan^ for 
the Respoudents. 

JUDGMENT. 

Mookebjee, J. — The subjecfc-mafcfcer of the 
litigation which has culminated in this appeal 
is immoveable property originally owned by a 
Muhammadan lady named Raaulan, who died 
on the 21st March 1907. The plaintifE*appel- 
lant claimed the property by right of inherit¬ 
ance. The first defendant resisted the claim 
on the basis of a deed of gift alleged to have 
been executed by her on the 24th Septem¬ 
ber 1904. He further asserted that the 
lady subsequently took from him a lease of 
the disputed property on the 2Qd October 
1904, to continue during her life-time. In 
the original Court, as also in the Court of 
Appeal below, the plaintiff challenged the 
deed of gift and the lease as fictitious in¬ 
struments. That case, however, completely 
failed, with the result that the Courts below 
concurrently made a decree in favour of the 
defendant. On the present appeal, the 
plaintiff has challenged the decision on the 
ground that, even if the deed of gift be 
assumed to be genuine, it did not vest good 
title in the donee, because the deed of gift 
covered two properties, and as possession 
was delivered to the donee of one of the 
properties only, the gift was void in its 
entirety. With reference to this argument, it 
may be mentioned that the deed of gift 
comprised the share of the zemindari now 
in dispute, as also a dwelling-house and 
lands appurtenant thereto. The case for the 
plaintiff is that there was no delivery of the 
house, and that, consequently, the gift failed 
with respect to both the properties, though 
they were distinct. The point was not 
specifically raised in either of the Courts 
below, and the question whether there was 
delivery of the house sufficient to validate 
the gift thereof has not been determined by 
the Subordinate Judge. But it may be 
assumed for the purposes of the present 
argument that there was not such delivery 
of the house as is deemed essential by the 
Muhammadan law for the validity of a gift 
thereof. This assumption, however, cannot 
affect the title to the house which is not in 
controversy in this litigation. 

T.he learnod \ akil for the plaintiff-appel¬ 
lant has boadly contended that, if a gifo is 

made o* two properties, and delivery is given 
of one only, the gift fails in its entirety, 


even though the properties bediatiuot, but 
he has conceded that he has not been able 
to discDver any authority for this singular 
proposition. On the other hand, there are 
passages in the writings of Muhammadan 
Jurists, which directly or indirectly militate 
against this proposition. 

Thus, iu the Fatawa Alamgiri it is stated 
as follows: 

If a man says to another, *I make a gift 
to you of these two houses/ and one of them 
is occupied, the gift is not valid with 
respect to one of them. But if a man says, 
I make a gift of this house to you and of my 
share iu this other house,* the gift {i.e., gift 
of both the house and the share in the 
other house) is valid. Thus it is laid 
down in the Khizanat-Al-Muftui. " {Fatawa 
Alamgiri, Cal. Ed., Yol. lY, page 530). 

Again, I find the following passages in the 
Fatawa Qadi Khan. 

“ (1) A man makes a gift of a house to 
another man and delivers it to him while it 
contains furniture balonging to the donor. 
The gift is not valid, because the thing given 
is occupied by something which is not iuclud- 
ed in the gift, and, therefore, the delivery is 
not valid. ” 

(2) A man makes a gift of a house oon- 
taiuing furniture, and he makes a gift of the 
furniture as well, and allows the donee to 
take p:)8ses8ion of them. Then, afterwards, 
the furniture is claimed by another; still the 
gift of the house remains valid. Similarly, 
if he makes a gift of a sack along with the 
goods it contains, aud allojvs the donee t? take 
possession of them, and afterwards the sack 
is claimed by another man, the g'ft of what 
it contains is still valid. ” 

fS) if a man makes a gift of a house to 
another, aud the house contains furniture 
belonging to the donor, and he gives delivery 
of the house with what it ontaius, aud 
afterwards makes a gift of the furniture, 
the gift of the faroifcure is valid, but not 

that of the house..,.If he makes a gift 

of the furniture first, aud gives possessiou 
of the house along with the furniture and 
then makes a gift of the house also, the 
gift of both of them is valid ” {Fatawi Qidi 
(1196 A. D, Licknow El., V^ol. IE, 
pages 281 and 284), 

A simila?’ doctrine is recognised by the 
author of the Durr-al'Mukhtar : 
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“ If a man makes a gift of a sack contain¬ 
ing grains belonging to the donor, or house 
containing his furniture, or a horse which 
bears a saddle belonging to him, and he 
delivers them fto the donee) in that state, 
the gift is not valid. But in theconverse 
case, the gift would be valid only with 
respect to the grairs, the furniture, and 
the saddle ” {Varr^al^Mulhtar by Al-Hiskafi, 
1677 A. D. Constantinople Ed., Vol. IV, 
page 779). 

That these principles are firmly establish¬ 
ed in Muhammadan Jurisprudence is clear 
from the fact that they were set out in a woi k 
of great authority composed at least half a 
century before the time of (he author of the 
Hidayah and Qadi Khan : 

*'lf a man makes a gitt of a house to 
another containing furniture belonging to 
himself (literally, belonging to the donor), 
and afterwards makes a gift of (he furniture 
itself, then if he does not gi^e delivtry of 
poeseesion of the house till after making a 
gift of the furniture, and he gives delivery 
of possession of the house along with that 
of the furniture (literally, altogether), the 
gift is valid. But if he makes a gift of it 
and gives delivery of possession of it, and 
then makes a gift of the furniture, (he 
gift, (of the house) is not valid. {Khulasat^ 
al-FoU-wa by Tahir bin Ahmad al-Bukhari, 

1147 A. D.) 

The question is also considered by Baillie 
in his Digest of Muhammadan Law, Second 
Edition, Part 1, page 527, and in hia 
Muhammadan Law of Sale, page 259. In my 
opinion, it cannot be disputed, in view of the 
principles recognised in the texts already 
quoted, that if a gift is made of two distinct 
properties and is perfected with regard to 
one of them by delivery, and not with regard 
to the other, the gift is not void in its 
entirety but takes effect as to the property 
which has been duly delivered. The con¬ 
tention of the learned Vakil for the appellant 
to the contrary cannot be supported either 
upon the authorities or upon any rational 
ground that can be suggested. 

The result, therefore, is that the decree 
made by the Subordinate Judge must be 
affirmed and this appeal dismissed with coats. 

Carnddfr, J. — I agree. 

I 

Afpeal dismissed. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No 278 of 1910. 

December 19, 1911. 

Present Sir Henry Richards, Kt., K.O., 
Chief Justice, and Mr. Justice Banerji. 
RAM PRASAD - Defendant—Appellvnt. 

versus 

Mus immnt BEDO— Pl4Intiff — Respondsmt. 

Trniiiiicr of Properly Act (IP of 1832), 54, 123 — 

Sole or gifU /«OK’ effected ^Registration — Mutation — 
Estoppel - Statement by donor before mutation officer 
that the donee's name may be recorded^ loheiher atone 
siiffieient to ajject trnnsJer^Suit by donor for possession, 
whether maintainable. 

The hiiaband of the pluinliff B, a widow,nndA. were 
bo:h entitled to get possession of certain immoveable 
property. R. made an application for mutation of 
ins name alone in the Kevonuo Court. B. made a 
statement before the mutation oiKeer that she was 
the lieir of her husband but she did not want her 
name entered in the khetoat and agreed to 
name being entered in respect of the estate. Upon 
this ft’s, name alone was recorded in tho Revenue 
papers. Sometimes afterwards B. filed a suit for 
possession of her husband’s share iu the property 
against R : 

Held, that the suit was maintainable. The state¬ 
ments of U. in tho mutation proceedings oould not be • 
said to have complied with the provisions of sections 
5t an I 12 J of tho Transfer of Property Act which lay 
clown tho effectual mode of utfooting tr.insfer of inter¬ 
est in iinmovoablo property by salo or gift. 

First appeal from the deoUioa of tho 
Subordiimce Judge of Meerut, dated 19Ji 
April 1910. 

FACTS:—The material facts will appear 
from the following jadgmerrbof the Additional 
Judge of Meerut: 

This claim arisas out of a ra>rtgagt) vvhioh 
wasinadeby Musa^nmat B)gam in favour of 
Har Pershad iu lieu of R^. 500 in 1851. Tha 
mortgage was afterwards redee.med by .Ifusim* 

mat Niazvii, daughter of Musanmat Bsgara, 
who was the owner of a 7/lOdr share iu 
(he mortgaged properly by inheritanoj frjui 
her father, and the equity of roddinpiou 
in the remaining property was parohasai 
by Bildeo bahai, husband of MunnHtt 
Bedo, plaintiff, and by Ram Pershad, defeu* 
dant. Baldeo bahai and Ram P^rshad sued 
for redemption and gjb a deoree in raspmj 
of a o3/40:.h sliare of the mortgagad pri« 
perty conditioned on the pvytneut of a pro* 
portionate am .unt of tim m )rtgaga-debi t> 
the hairs of .Mns imni'it Ninziii. They did 
i^ot, however, depo.sifc that nmeunt iu OourO 
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xvithin the time fixed and that decree oon- 
sequenUy became inoperative. 

Subseqaently, Ram Pershad filed another 
enit for redemption cf the same property 
and erofc a decree on payment of Rs. 427-1 4 
which was upheld on appeal. Muf^ammnt Bedo, 
widow of Baldeo Sahai, was impleaded as a 
defendant in the above suit under section 32 
of the old Code of Civil Procedure, After 
that decree, Ham I’erehad paid the amount 
of the mortgage-money and took possession 
of the mortgaged property and got his 
own name entered in the Revenue papers 
to the exclusion of the plaintiff. He then filed 
a suit for arrears of profits against the 
heirs of Musammot Niazan, in which the 
present plaintiff was also impleaded as a 
pio forma defendant. 

The plaintiff states that she then came to 
know that the present defendant who used 
to act as her sarharahkar or manager had 
wrongfully got his sole name entered in the 
Revenue papers although, as she states, the 
mortgage, money had been paid by her and 
the defendant jointly and she, therefore, sues 
for the recovery of possession over a half 
share out of the mortgaged property with 
mesne profits. 

The defence is that the mortgage morty 
was paid and the mortgage redeemed ex¬ 
clusively by the defendant; that after the 
death of Baldeo Sahai, the plaintiff 
veluntaiily relinquished her rights and got 
mutation efi'ected in favour of the defendant; 
tVat in the redemption suit prosecuted by 
the defendant, the present plaintiff expressly 

admitted that she had ro title to the mort¬ 
gaged properly; that (he defendar t v^as not 

acting as a manager on behalf of the plaintiff 
at the time, and that in any case the plaintiff 
cannot succeed without paying half the mort¬ 
gage mcney and costs. 

The questions for disposal are whether 
I be plaintiff relinquished her rights in the 
mortgaged property after Baldeo Sahais 
dffttb flnd mnt&fion fff6cf6d in favour 

of the defer dant, or did the defendant dis- 
honestly get his own rame entered to the 
exclusion of the plaintiff and is the plaintiff 

entitled to a half share theiein; whether the 
defendant was acting as a saiharahkor cr 
maiager of the plaintiff afier Baldeo Sahai’s 

death and filrd a suit for redemption on 
behalf of himself and the plaintiff and 


redeemed the mortgaged properly after 
taking a half share of the mortgage money 
from her, or did the defendant pay the 
whole amount of the moitgage-morey him¬ 
self, and is the plaintiff entitled to p^sses- 
sion and if so on what payment; whether the 
plaintiff is entitled to flie mesne profits 
claimed and to what extent, and whether the 
epcription of the dispufed property given 
in tte plaint is correct. 

It appears from the evidence of Shib 
Charan Das. who was a Naih Registrar 
Qnr.uvgo at Hapur in 1902, and Din Dajal, 
who was then Faiwan at Hapur, and the 
mutation record summoned, that after the 
death of Baldeo Sahai, which took place on 
the 3rd January 1902, a mutation case was 
started on the report of the Potwn 7 t, in 
course of which (he present plaintiff was 
examined by the Xaib Registrar Qinungo 

and she then stated from behind the pardah 

i^uside her house that she was the heir of her 
husband, Baldeo Sahai, but she did not want 
the entry of her name in the kkewnt and 
was willing that the name of Ram Pershad. 
the present defendant, may be entered in 
respect of the estate, of which Musammot 
Niazan was the mortgagee. She was 
identified at the time of making that state¬ 
ment by Ram Lai who was then her karinda 
and was also working for the defendant and by 
Dm Dajal, Patwari of the village. Ram Lai 
died on 16th April 1906, aod Din Uayal 
has been examined owing to his illness by 

commission. Ram LaPs signature has been 
1 entified by his son Harsarandas. The 
plaintiff denies that she made that statement 

but. in the face of the statement of the 

and the evidence of Diu Daya), witness, and the 
signature of Ram Lai, who was her own 
koTznda^ I cannot believe her. 

It seems to me probable that the defen¬ 
dant induced the plaintiff to assent to his 

name being recorded either by telling hef 

that the previous claim for redemption had 
been unsuccessful, and that her right in the 

rr< perty was extinct, or by telling her that 

ihematter may beleft in his hands to fight 
out. In any case, assuming that Mvsammnt 
hifdo merely gave h^rassent to the defendant’s 

name being entered in the Revenue papers it 

dots r ot follow that ihat assent amounted to a 

iiansfer of property or to a lelinquishmei^t 

of her proprietary rights. In ihe ease 
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nf Vohamm'id Imamali Khan v. Husain Khan 
(1) where a plaintifi on his brolher’s death 

admitted the existence of ^ 
that the defendant’s name 

dakhil kharij in the Revenue recor J tW 
Lordships of the Privy Council held that 
there can be a withdrawal or retraction 
a gratuRous admission unless there was some 
Xation not to withdraw it. that no such 
obligation existed in that case, that 

there was no proof of any title on which the 

admission could rest, A 

a deposition that the plaintiff wanted that 
the defendant’s name should be entered in the 
Revenue papers and that she "ot want her 
own name to be entered amounted «^e'^er to a 

contract nor to a transfer "'“'ir 

less to a renunciation of title. Unde 

sections 54 and 123 of the Transfer of 
Property Act a transfer of immoveable pro- 
perty, over Rs. 100 in value or where the 
transferor was not in possession, could be 
effected only by means of a registered 
instrument, and an assent merely to the 
entry of another’s name in the Revenue 
papers cannot, therefore, amount to a re- 
Lnciation of title. The plaintiff m her 
statement before the Qrnunsio nowhere 
said that she was giving up her ownership, 
and renouncing her title, or that she made 
Ram Pershad the owner of her property and, 
under the circumstances, if there was no 
transfer, no contract, nor a renunciation 
of property there was nothing to prevent 
the plaintiff withdrawing from her previous 
statement of assent to the entry of the 
defendant’s name in the Revenue Records 
and claiming a title to a halt share in the 
property by inheritance from her husband. 
It is admitted that the plaintiff’s husband 
and Ram Pershad lived separately 
paragraph 3 of the written statement) and 
as the defendant was acting as a manager 
on behalf of the plaintiff after the death 
of her husband {vide Sheo Gharan Lai’s and 
Din Dayal’s evidence) and the plaintiff was 
a pardanashin woman, who had no 
opportunity for obtaining independent advice 
before making that statement, I hold that 
both in law as well as on the facta she 
is justified in withdrawing her assent and 
claiming a half share in the mortgaged pro¬ 
perty belonging to her husband. Mutation 
(I) 26 c. 81 i 25 1. A. 101 ; 2 C. W. N. 737. 


of names in the Revenue records ^n^ers no 
proprietary title [Ohokhey Szngh y. Jote Singh 

(2) 1 The learned Pleader for the defen- 

dants relies on the case of " 

(3) but in that case the plaintiff had stated 

in her evidence that Dullia was the proper 
owner of one moiety of the estate and that 

the two bad agreed to share 

stood in the name of Ganesh Pershad {Ibvd. 

Dsire 405). Tn the present case the plain- 
tiff beyond stating that she was the 
heir of her husband and assented to the entry 
of the defendant’s name in the Revenue 
Records said nothing whatever about any 
acknowledgment or renunciation of ownership 
or title and, as observed by Lord Hobhouae 
in the later case of Muhammad Imam Ah v. 
Husain Khan (1), “it would be absurd to sup- 
pose that the plaintiff made any representatiou 
to the defendant, neither was the situation 
of the defendant altered in any way to his 
prejudice.” “No consideration,;; observed lua 
Lordship in the above case, was given by 
the defendant nor is there anything m the 
transaction to create a trust. Possibly, it 
might have given the defendant a possession 
on which time could run but, if so, time hM 
not run long enough to create a bar.........It 

then there is no transfer, no estoppel, no 
bar by time, no trust, why should not the 
plaintiff assert his legal rights, whatever 
he may in ignorance cf the facts or in 
deference to his uncle or for any other cause 
not injurious to the defendant have^ ad¬ 
mitted?” The plaintiff is, therefore, entitled 
to withdraw from her gratuitous assent to 
the entry of the defendant’s name in the 
Revenue Records and to claim a half share in 
the mortgaged property, belonging to her 

husbaud. 

The defendant also reliea ou a written 
fltatemeiit said to have been filed by tne 
present plaintiff in the pravioua suit for 
redemption brought by the present defen¬ 
dant in which the present plaintiff eod 
her daughter were impleaded os p/o forma 
defendants- In that written statement it 
was stated that the property left by Baldeo 
Saliai belonged to the plaintiff, but I 
am not satisfied that that written statement 
was fully explained to, and understood by, 

(2) 0 A. li. J. UX); U Born. L. R.C9; 13 O' 

274; 9 0. L. J. 151; 5 M. L. T. 107; 31 A. 73; 19 M, U 
J, 123; 12 O. C. 28S; 1 lud. Cas, 166. 

(3) 11 A. 309. 
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Musammat Bedo, or her daughters, or that 
Musammat Bedo had any opportunity for 
obtaining independent advice before she 
made that admission and an admission of 
that kind obtained from a pardanashin 
lady by a person who was her sarbajch'tar 
and manager in his own favour without 
consideration having been paid to her and 
without any opportunity having been given to 
her to obtain independent advice cannot be re* 
garded as conclnsive under section 31 of the 
Evidence Act. The rule of Liw on the subject 
is laid down in the leading case of Munslii 
Buz-lul Raheem v. Shamsunnissa (4) where 
an endorsement of transfer by a wife 

in favour of her husband was set aside 
at the instance of the former and it was 
followed in Mariam Bibi v. Sakina (5) and 
Shamboeti v. Jago Bibi (6) and Baghunath 
V. Yarjiioandas (7). The defendant Ram 
Pershad admits in his evidence that he 
worked as a harinda for Musammat Bedo 
for a year after the death of Ram Lai, which 
took place according to the evidence of his 
son Har Sarandas on the 16th April 1906. 
As a matter of fact, the defendant was 
acting as Musammat Bedo’s manager and 
sarhrahkar from long previous, for in a 
receipt granted by him about arrears of 
rent on the 4fch June 1905 on behalf ot 
Musan^mat Bedo, he described himself as 
her karinJa {vide the receipt Exhibit VI 
filed ). The written statement was signed 
on the 2l8t April 1906, and filed on the 
26bh April 1906, ten days after the death 
of Ram Lai, the plaintiff’s other harinda, 
and any statements or admissions contained 
therein in favour of her sarbarahkar and 
manager Ram Pershad must be regarded 
and accepted with very great caution. 
Shib Gharandas, Qanungo, states that Ram 
Pershad was present when Musammat Bedo 
was examined at the time of mutation on 
the 29bh April 1902, and it is unlikely that 
he would not have been present when 
Musammat Bedo’s signature was taken to 
the above written statement, for Ram Lai, 
the only other karinda, had died a week 
previous and there was no one else to look 
after the plaintiff’s affairs. The statements 
of Indarjit Singh and Har Pershad, witnesses^ 

(4) 11 M* I. A. 551; 8 W. R. (P. C.) 3. 

(6) 14 A. 8. 

(6) 29 0. 749. 

( 7 ) 30 B. 578j8 Bom. L. R. 625. 


that Musimraat Bedo affixed her seal on the 
written statement at her bouse cannot be be* 
lieved, because in the written statement itself 
it is stated that it was signed and verified in the 
Court compound at Hapur. It is nowhere al¬ 
leged in the evidence that Musammat Bedo 
went to theOourt compound, and it is, therefore, 
obvious that improper advantage must have 
been taken of Musammat Bedo’s seal which 
Musammat Bedo says she used to give to 
Ram Pershad whenever he required it as 
her sarharakar. Musammat Bedo had no 
notice to relinquish her half share in the 
mortgaged property unless her relinquish¬ 
ment was obtained by a representation that 
by reason of the former suit having proved 
abortive, her title was weak and doubtful, 
but, assuming that she did relinquish, there 
is nothing to prevent a gratuitous relinqiiish- 
ment or admission from bsing with¬ 
drawn on the real facts becoming known to 
her. 

The next question is whether she had 
paid her half share of the m )rtgage-mousy 
at the time of the second suit or at the 
time of redemption. The defendant was 
undoubtedly her sarb irahkar or manager at 
the time when the second redemption suit 
WAS filed, for as I have said above Rim 
Pershad admits that he acted as her manager 
fora year after Ram Lai’s death and in a 
receipt dated the 4Dh June 1905, he describ¬ 
ed himself as her karinia {vide Exhibit »I 
filed). Shib Gharandas states that the defen¬ 
dant was the plaintiff’s manager in 1902 
when the plaintiff was examined, and Din 
Dayal states that Ram Pershad worked 
till 2| years back on her behalf. The re¬ 
demption-money was paid on the lOjh 
July 1906, so that by either acounb. the 
defendant was then working on behalf of 
the plaintiff, and it is not improbable, that 
he may have paid the mortgage money out 
of the profits. There is, however, no clear 
evidence about it. The accounts have not 
been filed, and the plaintiff’s sole state¬ 
ment on the point cannot be regarded as 
sufficient. 

The plaintiff is, therefore, liable to pay 
Rs. 213-8-8 to the defendant exclusive of 

the costs incurred by the defendant in the 
redemption suit, under section 95 of the 
Transfer of Property Act, if she wants to 
recover possession over her half share. 
Rupees 59-14 were incurred as costa in the 
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Ccui t r.f fust. ii flfance nml Rupees 22 5 in 
the Couit of Appeal (vide the decrees in 
that record summoned). Those costs were 
not award* d lo the then plaintiff in the 
redemption case. Miisammnt Hedo is liable 
accordingly to pay Hs. -il-l-C about her 
half fhare of those costs. The costs incarred 
in the srcor d appeal had been awarded to 
the tlien plaintiff against the then defendants 
and as they can be recovered from tho 
latter they need not be included in the 
accounts. There is nolliing to show that that 
amount is irrecoverable. No other costs are 
proved. The plaint, ff is, therefore, entitled 
to poseeFsicn over a half share on payment 
of Rs. 254-10-2 to the defendant. 

No mesne profits can be allowed as the 
plaintiff is i rt proved lo have paid her shar e 
of the mortgaged mor:ey to the defendant as 
yet. 

The mortgaged properly redeemed by 
the present defendant amounted to 3d/40thR 
share cut of No. S kheicot measuring 46 
highns 6 hii^WQS. The plaintiff will be 
entitled (o a decree over a half share 
out of the same. 

The claim is decreed accordingly for 
possession of a half share out of 8Il/40thfl 
of No. S khewot measuring 46 bighas 6 
hiswas yiihhta in Mouza Iratouri in dispute 
on payment of Rs. 254 10 2 within six 
months from this date. The decree will 
be framed in terms of Order XXXIV, rule 7 
of the Civil Prcceduie Cede. Six months* 
time will be allowed. In case of default, 
the defendant will ho entitled to a decree 
for sale Ti e rest of tlie claim will be 
disallowed The plaintitrs proportionate 
costs will be charged against the defendant, 
who shall bear bis own co.sts. 

Mr. Hamilton, for the Appellant. 

Hon'ble Mr. Sunder Lal^ with him Mr. 
Parrneshaicor Doyal^ for the Respondent. 

JUDGMENT.—In our opinion the de¬ 
cision of the Court below was quite correct. 
It is admitted that the plaintiff’s title to 
recover possession of the property in suit 
upon the terras and conditions mentioned 
in the decree of the lower Court is establish¬ 
ed, unless certain statements which the 
plaintiff made in certain mutation proceed* 
ings prevented her from bringing the 
present suit. In our opinion these state¬ 
ments mean at most that it was at that time 
the iuteniion of tho plaintiff to make a 


gift of her share in the properly to the 
defendant. Under seobiona 54 and 123 of 
the Transfer of PrDperty Act, a sale or 
gift of an interest in immoveable property 
must be proved by the production of 
documents executed and registered according 
to the provisions of the Act It cannot for 
one moment be urged that the statements 
made by the plaintiff in the mutation pro* 
ceedings complied with the terms of these 
sections or that they estopped her from 
maintaining the suit. We accordingly 
dismiss the appeal with costs, including fees 
in this Court on the higher scale. 

Appeal dtimtsse'l. 


(s. c. 15 C. L. J. 17.) 

CALCUTTA HIGH COURT. 

RtontAR Civil. Appeal No. 402 ok 1910. 

August 30, 1911. 

—Mr. Justice Mookerjee and 
Mr. Ju.stice Carndnff 
iVffl/t'irnjn RAM NARATN SINGH — 
Defendant —Appellant 

versus 

ODINDRA NATH MOOKEKJEB and 

f,.| hr. a—P l-vini IKK3—Respondents. 

-.Promise to pny implied — Bond —Afode of p<iy- 
men/ prescribed, whether creditor limited to that mode 
only — /*ersonal obliyation to re-pay — Limitation Act 
(XV of 1S77) Sch. n\ art. 1!G—d?*tf on registered 
bond^Time begins to run, when ^Commission-Jndi^ 
cial functions of Court not tohe detegated^Civil Pre» 
redurc Code {Act V of 1908', s 75. 

Kvory loan impHos a promiso to ro*pay, and an 
unqualilieil nilinisaion of iudebteduo&3 ia equivalent 
to an express covenant and oroatoa a personal obliga¬ 
tion. 

Ethel llcorgina Kerr V. Clara B Ru.rton^ 4 0. Li J. 
510 relied upon. 

Wliero in a bond a mode of payment was provided 
hut it wna laid down that the debtor would be roe* 
ponsible for any doticioncy: 

Held, that the creditor was not limited to that mode 
alone, if it was found insutUcient to satisfy the debt, 
and timt a suit was maintainable ns upon a personal 
obligation to re-pay tho money borrowed. 

A suit to recover money due on a registorod bond 
is a suit for compenstitiou for tho breach of a con¬ 
tract in writing registered within tho meaning^of 
Article lid of tile second Schedule to tho Limitation 
Act of lt*77. 

V. $tni 6 C. 9-t and Rmsu'W AH 

V. Hafiz Ati, A. relied upon. 

And tho time within which the suit must bo insti- 
tntoil is six years fiom the dato wdieu the contract is 
hrokci*, or where there are successive breaches, from 
the ilnto of the breach in respect of which the suit 
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is instituted, or whore the breach is continuing from 
the date when it ceases. 

Where a bond indicated that the debtor was to be 
allowed seven years for the re-paymeot of the loan 
and that if the debt remained unsatisfied at the end 
of that period, the creditor might recover damages 
for breach of contract and the creditcr was put in 
possession of certain property belonging to t e 
debtor, by which the debt was to be satisfied: 

Held, that, the obvious intention of the parties was 
that their liabilities should be adjusted on the expiry 

of the term, and that the creditor was not bound to 

sue whenever bo failed to realise a sum mentioned 
in the bond at the precise point of time when it 
was assumed to bo recovjrable from a tenant. 

The judicial functions of a Court cannot be dele- 
gated to a Commissioner. The power of a Court to 
issue a Commission is defined in section 75 of the 
Code of 190«. 

Appeal from the decree of the Subordinate 
Judge of Hsziribagh, dated the SOth June 

1910. 

Babus Puwash Chnhder Mitfer, Ei>a} 
Mohan Mojuyndar and SusU Madhub Mulltck^ 
for the Appellant. 

Mr. B. Ohuckerbutty and Babua Sarot 
Chandra Boy Ghowdhuiy and Kheira Mohan 
Ben, for the Reepondente. 

JUDGMENT. 

Mookerjae, J.—This appeal is directed 
against the preliminary decree in a suit 
for recovery of money. The circumstances 
under which the suit was commenced by 
the plaintiffs^respondenls have not formed 
the subject of controversy in this Court. On 
the 14th April, 1896, Jadu Nath Mnkerjee, 
the predecessor of tl e plaintiffs, advanced 
to the defendant by way of loan a sum of 
one lac and thirty thousand rupees, to bear 
interest at the rale of seven and a half per 
cent, per annum. The loan was in¬ 
tended to be secured by a mortgage, the 
mortgagee to be placed in possession of 
various properties of the defendant, and to 
apply the profits thereof in satisfaction of 
his dues A usufructoary mortgage-deed 
was drawn up and executed \ y the defendant; 
but for reasons about which we need not 
speculate, the instrument was not duly attest¬ 
ed by two witnesses. The doouraent was 
registered on the 10>h June 1896, and the 
credit<ir took possession of the properties 
mentioned therein. He continued in posses¬ 
sion up to the time of his dearh and there¬ 
after the plaintiffs entered into occupation as 
his representatives in-interest. The case for 
^he plaintiffs in substance is that by reason of 
^he interference of the defendant, and his 


otherwise unjust nets ar.d conduct, they ccuJd 
rot realise from the properties in their 
possession the sums which it was assumed 
in the document cf the l4th April, 1B9G, 
could be collected from year to year. They, 
therefore, commenced the present action on 
the 13th January, 1909, for recovery of one 
lac, fifty-seven thousand, nine hundred and 
eighty-five rupees as the sum still duo to 
them. The defendant did not repudiate the 
traneaetion, but contended that the eu’t had 
not been properly framed; that the claim 
was barred by limitation, and that, in any 
event, the instrument had not created any 
enforceable charge on immoveable property. 
On the merite, the defer dant denied the 
truth of the allegations in the plaint, and 
pleaded that the debt had been satisfied from 
the usnfiuct. The Subordinate Judge raised 
ten issues, seme of which, at any rale, were 
snpeifluoDS. He discussed the pleas in bar, 
overruled them as untenable, and referred 
to a Commissioner the trial of the questions 
on the merits. Upon the present appeal, (he 
preliminary decree cf (he Subordinate Judge 
has been assailed on three grounds, namely: — 
iint, that the suit, as framed, is not maintain¬ 
able ; sfcnrdly, ihAt the claim is barred by 
limitation, and thirdly, that the Subordinate 
Judge ought not to have delegated the trial 
of the suit on the merits to a Commissioner. 
No cross-objections have been preferred on 
behalf of the plaintiffs respondents against 
the conclusion of the Subordinate Judge that 
the document was inoperative as a mortgage, 
and did not create any charge on immoveable 
properly. 

Iq support of the Grst two grounds which 
are closely connected and may be considered 
t('gether, it has been urged that the plaintiffs 
were bound to sue for damages, and that 
if time is taken to lun from the successive 
dates when the plaintiffs suffered loss by 
reason of the alleged misconduct of the 
deffrdant, the claim is barred by limitation. 
'I'o tfst the force of this objection, we must 
exaniire the provisions of the deed of the I4th 
April, 1896. Tl.e dcounent reci'es tt»ab 
Ra. 1,80,000 was borrowed by the defendant 
Mahaiaja, and (hat. for tl.e le-payment ot the 
said loan, prircipal with interest, the creditor 
was to be placed in possession of properties 
up to the end of Pous, 1959, Samhat, which 
oorreRponds with the 13th January, 1903. 
Lists were appended to the document of the 
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properties of which the creditor was to be in 
possession from year to year. It is desirable 
to mention that the creditor was to bo placed 
in possession of one set of properties from the 
very first year, of another additional set from 
the beginning of the next year, and in the 
same manner, of further sets of properties 
from the beginning of the third and fourth 
years. The names of the tenants and the 
amounts recoverable from each of them were 
stated in detail. An account was also annexed 
to indicate how the debt was to be reduced from 
year to year, with the result, that on the 13th 
January, 1903, nob only would the debt stand 
completely wiped out but there would be a 
balance due to the Maharaja to the extent of 
Re. 230. The deed contained a provision 
that the creditor would be entitled to realise 
arrears of rent by institution of suits in his 
own name, but that, if any tenant was ejected, 
a new tenant could be inducted upon the land 
by the Maharaja at his pleasure, or be might 
occupy the land himself, with the result that 
the creditor would receive his dues from the 
new tenant or the Maharaja, as the case might 
be. The deed further provided, that if any 
excess collection was made by the creditor, 
the money would be refunded to the Maharaja 
year after year; while if the rent decreased in 
any village, the creditor would be entitled to 
the deficiency from the Maharaja. The deed 
also contained a covenant, that during the 
term, the debtor might at any time, upon 
payment of whatever was due, take back 
possession of tbo properties, and that, in any 
event upon the expiry of the term, he would 
be entitled to possession. The allegation of 
the plaintiffs is that, tliough they were in 
possession as provided in the deed, the debt has 
not been satisfied by reason of four circum¬ 
stances, namely, firsts that upon the death of 
some of the tenure-holders, the defendant 
himself entered into possession and prevented 
the collection of rents by the plaintiffs; 
secondly^ that the rents realisable in respect 
of some villages were in fact less than the 
amounts mentioned in the schedule to the 
document; thirdly, that the defendant and 
bis father had in some instances collected 
rents in advance, so that the plaintiffs ould 
not realise as rauc’i as was mentioned in the 
dccumont: andthat in the case of 
other villages, upon the ejectment of tenants 
in default, the defendant took possession, but 
neither satisfied the rent decrees, nor paid the 


subsequent rents. The plaintiffs have attach* 
ed to the plaint a detailed speoifioatioa 
the properties comprised in each cf these 
classes, and their claim is for reojvery of the 
unsatisfied balance of the debt due to them. 
In answer to this claim, it is argued on behalf 
of the defendant, that as there was no per* 
sonal covenant, the defendant cannot be held 
liable upon the document ; that at best the 
plaintiffs can only claim damages which must 
be deemed to have accrued on each several 
occasion, when the plaintiffs found themselves 
unable to oolUct the sums mentioned in the 
document, and that, treated from this point 
of view, the claim is barred by limiralion. 
In our opinion, these contentions are noten* 
able. As was pointed out by this Court in 
Etlid Georyini Kerr v. Olara B, Ruxton 
(U, every loan implies a promise to re-pay, 
and an unqualified admission of indebtedness 
is equivalent to an express covenant aud 
creates a personal obligation. In the case 
before us, the Maharaja took by way of loan a 
large sum of money; that, obvionsly, implied 
a personal obligation to repay the loan. No 
doubt, a mode of payment was prescribed, 
bat it cannot be snggeated that the creditor 
was limited to that mode alone, even if it 
was found insufficient to satisfy the debt. The 
case, therefore, does not fall within the prin¬ 
ciple laid down by the Judicial Committee in 
Narotam Das v, Sheo Pargash Singh (2) and 
Kalka Singh v. Paras Ram (3). Aa pointed 
out in Parbati Okaran v. Qobinia Ohandra (4), 
the cases just mentioned merely lay down 
that if there is a covenant and an agreement 
to pay which is nob absolute, but qualified in 
its terms ,for instance, if there is a covenant 
to pay only in a particular manner or out of 
a specified fund, it does not create the rela¬ 
tion of creditor and debtor as upon a simple 
loan of money. The case before ns is of an 
entirely diffexent description. The doonment 
provides a mode of payment of the debt, 
but expressly lays down that the debtor 
would be responsible for any defioienoy. 
In our opinion, the suit can well be maintain¬ 
ed aa upon a personal obligation to repay the 
money borrowed. 

The question next arises whether the 
claim or any portion thereof is barred 

by limitation. As pointed out in Bthel 

(1) 4 C. L J. 510, 

(2) 11 1. A. S3; 10 C, 710. 

(3) 22 1. A. CS; 22 C. 434. 

(4) 4 C. b. J. 240. 
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QeoTQtTkd K.BTT V, Oldra B, Ruxton (1), a suifc 
to recover money due on a registered bond is 
a suit for compensation for the breach of a 
contract in writing registered within the 
meaning of Article 116 of the second Schedule 
of the Limitation Act: that view accords 
with the earlier decisions in Nohocoomdr v. 
Siru MulW-c (5) and Husain Ali v. HnUzali 
(6). It is clear that Article 116 has to be read 
along with Article 115, and the time within 
which the suit must be instituted is sii years 
from the date when the contract is broken, or 
where there are successive breaches, from 
the date of the breach in respect of 
which the suit is instituted, or where the 
breach is continuing, from the date when it 
ceases. It has not been suggested on either 
side, that the present case can be brought 
wittin the third division of the Article, which 
may, therefore, be at once dismissed from 
consideration. The real question is, within 
which of the other two divisions, this case 
falls. On behalf of the plaintiffs-respon- 
dents, it has been argued that the contract 
was that the entire debt would bo re-paid 
within the IBth January, 1903, that the con¬ 
tract was broken, when upon that date the 
debt still remained unsatisfied in part, and 
that oonseqaently six years ought to run from 
that date. On behalf of the defendant-ap- 
pellant it is argued, on the other hand, that 
the contract was that a specified sura would 
be paid out of the income of certain pro¬ 
perties at prescribed times towards the 
satisfaction of the debt, and that whenever 
the plaintiffs found it impossible to collect 
the sums mentioned at the appointed time, 
there was a breach of contract with the result, 
that time ran from the date of each successive 
breach. We are unable to accept the latter 
contention as well founded. The document 
must be construed as a whole, and the situa¬ 
tion of the parties determined from all its 
terms. The document plainly indicates that 
the debtor was to be allowed seven years for 
the re-payment of the loan, and that if the 
debt remained unsatisfied at the end of that 
period, the plaintiffs might recover damages 
for breach of contract, it could never have 
been intended that upon failure of the plain¬ 
tiffs to realise from a tenant the sum assum¬ 
ed in the deed to be payable by him in a 
particular year, they would at once become 

(5) 6 C. 94. 

(6) 3 A. 600. 


entitled to institute a suit for the recovery 
of the specific sum from the Maharaja, 
That would imply that the parties contem¬ 
plated the possibility of numerous isolated 
suits during the term of seven years. There 
is no clause in the deed which compels us to 
impute such an extraordinary intention to the 
parties concerned. On the other hand, the 
plaintiffs might, so long as they were in 
possession, collect in one year what had re¬ 
mained unpaid daring the preceding year; 
the position would necessarily be of this 
description in all cases where the plaintiffs 
might institute suits for arrears of rent as they 
were authorised to do by the document. We 
think the obvions intention of parties was 
that their liabilities should be adjusted on the 
expiry of the terra when the possession of the 
plaintiffs would terminate, and when, 
if nothing went wrong, the debt of the defen¬ 
dant would also be wiped out. We are not 
prepared to accept the contention of the appel¬ 
lant and construe the document as if it 
were an instalment-bond, under which, upon 
default of payment of one instalment, the 
creditor becomes immediately clothed with 
the right to sue the debtor. In the case 
before us, the defendant was further entitled 
to be restored to possession upon payment 
of the amount due at any time within the 
seven years. In view of these provisions, 
the contention cannot be supported that the 
plaintiffs were bound to sue whenever they 
failed to realise a sum mentioned in the docu¬ 
ment at the precise point of time when it was 
assumed to bs recoverable from the tenant in 
question. The first two grounds urged on be¬ 
half of the appellants consequently fail. It 
becomes, therefore, unnecessary for us to con¬ 
sider whether, if the case was considered to 
be one of successive breaches, there was such 
an acknowledgment by the defendant as 
would make section 19 of the Limitatiou Act 
applicable. 

In support of the third ground, ic has been 
urged by the appellant that the Subordinate 
Judge has improperly delegated bis judicial 
functions to the Ooramissioner, This con¬ 
tention is obviously well founded and has not 
been seriously resisted by the respondents. 
The power of a Court to issue a Commissiou 
is defined in section 75 of the Oode of 1908. 
It is not suggested that a local investigation 
has to be made in this case or ary accounts 
examined or adjusted. The plaintiffs assert 
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that they liave bean able to eollect only 
certain earns daring: the period of their 
possession of the proper! ies, and that they 
have failed by reason of the miscinduob of 
the defendant to collect various other sams 
which are set oot in great detail in the 
scbedole to the plaint. The harden is apen 
the plaintiffs to prove their allegations, and 
they must do so by releva.nt evidence taken in 
Court. If, in any particular instance, goid 
reasons are made oat for the issue of a 
commission for the examinatio'n of a particular 
witness, the Court can give appropriate 
directions in that behalf; otherwise the case 
must be tried out in CJourt. It the procedure 
adopted by tho Subordinate Judge is psr- 
raissible, all cases in (heir entirety may In 
sent to a Commissioner for trial. The third 
ground must, therefore, prevail. 

The result is that this appeal must he 
allowed and the preliminary decree set aside. 
The case will be remitted to the Subordi. 
nate Judge to be tried on the merits. The 
allegations of the plaintiff must be considered 
point by poinl, and such relevant evidence 
as may be adduced must be tnkm by the 
Subordinate Judge. lie will then make 
his decree in the suit on the basis of the 
evidence so recorded. The costs of the 
appeal will abide the result. 

Appeal allowed^ cne leniandel. 


PUNJAB CHIRP COURT. 

Second Civil Appeal No. 918 ok 1911. 

January 13, 1912. 

Present- — Mr. Justice Chevis. 

SUNDAR SINGH and othehs—Defendants 

— Appellants 

versus 

Musimmat HAR KAUR — Plaintike' — 

R espondent. 

Custom —Succeioiion —Sister—Cnlldtcrals — lmmove- 
able property acquired by father of lufl male holder — 
ZJarIgagec's right in occutxincy lands. 

A. died leaving two sons and two daughtois. Tho 
sons died, one after tho other, sonless. The oollato- 
rals of .4. got his ancestral land but his aelf uci)uirfd 
immoveable property was mutated in favour of 
the unmarried daughter. On her death, tlio latter 
property was mutated in favour of a collateral. .I.’s 
married daughter thereupon sued for possession of 
this property: 

Held, that the \ laintiff ns sister of tho last male- 
holder must give way to tho collaterals as regards 
the succession to A ’s self-acquired immoveablo })ro« 
pcrly. 


Hamira v. Ram Singh, 134 P. R. ]O07. 85 P W R 
1R07, followed. n'. K. 

A mortgagee’s rights in occupancy lands are to be 
regarded as immoveable property for the purposes of 
succession 

mutii V. Ganda Singh,, JS P. R. 1909; I I„a. Caa 

450; 22 P, W. R. 1909, distinKuished 

Sfcond appral from the order of the 
Divisional Judge, Ludhiana, dated the 2.3rd 
March 1911, reversing that of the Munsif, 
1st Clafs, Ludhisna, dated the 3rd January 
1911, dismissing rlaintiff’s claim. 

Lnla Dufflri Bas, for thr Appellants. 

Mr. I)eii Papal, for the Respondent. 
JUDGMENT.—The facts of this case are 
as follows. Sital held land in Rnchin, but 
toe k in mortgage the occupancy tenure of 
certain land in Dad village. Sital died, 
leaving two sons and two daughters. The 
sons both died, one after the other, sonless. 
The collaterals got tho ancfslral land, but 
the mortgaged land was mutated in favour 
of the unmarried daughter. She then died 
unmarried, and it was mutated in favonr of 
the collaterals. The married daughter sues 
for possession alleging (1) an oral Will, and 
(2) a right by custom to succeed to the self- 
acquired immoveable property of her father 
in preference to the collaterals. As to the 
Will both the lower Courts have found 

against plaintiff, and nothing m.re need be 
said on this point. 

The first Com t dismissed the suit holding 

that plaintiff, as sister of the last male owner, 
must give way to tho collaterals, whatever 
the natcreof the property. The learned 
Divisional Judge on appeal held (hat the 
collaterala could only succeed to the self- 
acquired property of Sital in the absence of 
any descendants of Sital. male or female, 
and so gave the plaintiff a decree against 
«liioh the collateraKs appeal to (his Court. 

.1 settled by 

the Pull Bench ruling Hamira v. Ram Singh 

vit. In that case certain property had been 
acquired by one Saudagar, i n whose death it 
passed to his son. Ti e son died and (he son’s 
widow re married; Saudagar’s widow then 
surceeoe , and on hei death the contest was 
between a mnnied daughter of Saudagar and 

Saudagai s collaterals. It was held that the 

fermer, ns sister of the last male owner, 
must give way ,o the collateials ao far as 

pnit of tho property was 
iceii.et, even though the piopeity was 

(1) 131 P. H. 1907: g5 !>_ yf 


[NDIAN casks. 


445 


Vo'. XI U] 


JAN BPAN V. AHMAD. 

self-acquired by Sauiagar. Here the ca<?e 
18 exactly the same. The cantest is be¬ 
tween the sister of the last male owner 
and the collaterals of the father of the list 
male owner, and the property was acquired 
by the father of the last male owner. 
Following the Full Bench ruling I must, 
in the absence of proof of any special custom, 
give the preference to the collaterals. No 
special custom is proved; all that ctn be 
paid is that an unmarried daughter of 
SitaVs held the land for some time after the 
death of her brothers; but, in the first plac<=‘, 
there is nothing to show that the collaterals 
ever had notice of the fact that it was pro- 
p scd to effect mutation of the land in her 
favour; 1 am infv*rraed by the parties that 
the two villages are 14 or 15 Los apart; 

and, in the next place, the collaterals may 
have been willing to let an unmarried 
daughter bold for her maintenance till her 
death or marriage. They had, I think, a 
right to succeed even in preference to an 
unmarried daughter, but posfibly they thought 
they had no right, and so did not contest, 
their mistake then would not estop them 
from claiming now as against a married 
daughter of Sital. (The unmarried daughter 
did not, 1 note, hold the land long enough 
for any right to be established by reason of 
adverse possfssion ) 

Then, it is urged for the plaintiff that 
mortgagee’s rights in occupancy linls are 
not inraoveable property, and Bantu v. Qania 
•Singh (2) is quoted,butthisrulingmercly lay.s 
down that a debt secured by a mortgage is 
not immoveable property for the purposes of 
section 268, Civil Procedure Code of 1882. 
I cannot regard this as sulEcienb ground 
for holding that the rights in dispute in 
this suit should be regarded as moveable 
property for purposes of succession under 
Customary Law. It is urged that the 
mortgagor may redeem the land at any 
time. Had the morJgagor paid the money 
and redeemed the land in the life time of 
Sital or of his sous then, of course, the money 
would have been moveable property and I 
thick Sital’s daughter would have been 
entitled to succeed to it and not the 
collateials. But, in the same way, if Sital 
had acquired proprietary rights in land 
which after his son’s death would have gone 

(2) 18P. R. 1909; 1 Ind. Cae. 450; 22 P. W. R.19)9. 


to his Gollalerals and not to his son’s heirs, 
it is clear that Sital might, had he chosen, 
have again sold that land aud the sale- 
money would as moveable property have 
gone to his s^ns, and after the last son, to 
the son’s sister to the exclusion of the 
collaterals. 

On the strength of Ildfntra v. Itam Singh 
(1), I hold thatthe plaintiff’s claim must fail. 
I, therefore, accept this appeal, and reversing 
the decree of the Divisional Judge, I restore 
that of the fir.st Court dismissing the 
suit. The pliiutiff will pay costs iu all 
Courts. 

Appsal ncceptel. 


PUNJAB CHIFP OOURT. 

Skcond Ci7[rj Appeal No 7 H of 1909. 

January 18, 1912. 

Present’ —Mr. Jas'^ice Jahn8t)ne aud 

Mr. Jashice llattigan. 

JAN KHAN AND OTHERS — Plmnhffj_ 

Appellants 

versus 

AHMAD AND OTHERS —DSFEVDANfS — 

RbSPO'I. ENTS 

Civil Procedure Code {Act P of 1908), s. 11 _Res. 

judicata— PariiO'on proceedings—Firstsuit that certain 
land toas not shamilat deh—Dismissal of suit—Land 
allotted to defendants—Subsequent suit that defendant 
had no right to share in shamilat. 

Iq partition proceedings a Uispute arose between 
plaintiffs and certain other persons includinf^ the 
defendants as to whether a certain area of land was 
the proprietary land of plaintiffs or was part of the 
shamilat dch. Plaintiffs were directed to establish 
their rights in a Civil Court. Consequently, plain¬ 
tiffs brought a declaratory suit in which it was held 
that the land was shamilat deh. 

The land in suit was in subsequent partition pro¬ 
ceedings allotted to defendants. Plaintiffs thereupon 
brought this suit for possession of the land on the 
ground that the defendants were not khswatdars in 
the village, that they had no right to share the shami^ 

Int deh, and that the award of the land to defendants 
was erroneous: 

Held, that the suit was not barred by reason of 
the previous suit. The only issue in the previous 
suit was whether or not the land was shamilat deh 
and plaintiffs were not bound to urge in the previous 
suit that defendants had no right to share in the 
shamilat as they were not hheivatdars. 

Second appeal from the order of f'.e Ad- 
ditional Divisional Judge, Shabpar Division, 
dated the 2l9t of April 1909. reversing thac 

of the District Judge, Jhaug, dated the 33tli 
of April 1905, decreeing the pUiatiff’s oUim. 
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Mr. Nand Lal^ for the Appellants. 

Mr. Nanak Ohand^ for the Respondents. 

JUDGMENT.—The plaintiffs are Biloch 
proprietors of Mauea Islampur Nashib, Shor- 
kot Tahsilj Jbang District, and the defendants 
are Siah of the same village. The plaint 
alleges that the land in sail was shamilat deh 
bat was awarded on partition to defendants, 
and that as the latter are not khewatdars in 
the villages, such award was erroneous and 
not binding on plaintiffs, to whom the said 
land should have been allotted. Plaintiffs 
accordingly sue for possession thereof. 

Plaintiff’s claim was decreed by the Dis¬ 
trict Judge, but upon appeal by the defend¬ 
ants, the Additional Divisional Judge held 
that the present suit was barred by reason 
of a previous suit between the parties in 
1904, and he, therefore, accepted the appeal 
and dismissed the suit with costs. 

From this decree plaintiffs have preferred 
a further appeal in this case and have also 
applied for revision of the decree of the Ad¬ 
ditional Divisional Judge in another con¬ 
nected case, which related to a smaller plot 
of land and in which the points at issue 
between the parties were identical which 
those in issue in this case^ In this judgment 
we shall deal with both cases. It appears 
that in^l903-04 a dispute arose during 
partition proceedings between plaintiffs and 
defendants as to whether a certain area of 
land, in which the land now in suit was ad¬ 
mittedly included, was the proprietary land 
of the plaintiffs or was part of the shamilat 
deh. Before the Revenue olBcer who was 
engaged in effecting the partition, plaintiffs 
asserted that the said area belonged to them 
as proprietors, whereas the present defend¬ 
ants and others asserted that it was shamiht 
deh. The Revenue oflSoer directed plaintiffs 
to institute a suit in the Civil Courts to 
establish their alleged rights, and in accord¬ 
ance with this direction, plaintiffs lodged a 
suit in the Court of the District Judge, 
L. Ganga Ram (who happened to be the 
same officer who, as Assistant Settlement 
officer, had heard their objections in the first 
instance) and prayed for a declaration that 
the said area was the property of plaintiffs. 
To that suit the present defendants and all 
other persons who claimed interest in the 
land were impleaded as defendants. The 
three defendants pleaded that the land was 
shamilat and that they as khcxvatdirs were 


entitled to a share in if. L. Ganga Ram. did 
not decide the latter question, nor was any 
issue framed with regard to it. He held, 
however, that the land was shamilat deh and 
as a result of this fiading he very rightly 
dismissed the claim for a declaration that it 
was the exclusive property of the plaintiffs. 
In the present suit the same persons who 
were plaintiffs in 1904 sue for possession of 
the same land on the ground that it was 
shamilat deh but has been wrongly allotted to 
defendants, who are not khewatdars and are, 
therefore, not entitled to it upon partition* 
The Additional Divisional Judge has, as 
above remarked, held that this question is 
res judicata between the parties, but it is not 
very easy to follow bis reasoning. It is 
admitted by Mr. Nanak Cband, for respond¬ 
ents, and is indeed obvious upon the record 
of the former case, that in 1904 the question 
whether the defendants were khewatdars was 
not decided, and that the only issue that was 
determined was whether the land belonged 
exclusively to plaintiffs or formed part of 
the shamilat deh. The learned Additional 
Divisional Judge, however, seems to infer, 
that simply because the preseat defendants 
were impleaded in the previous suit, it mast 
be assumed that they were recognized both 
by plaintiffs and by the District Judge as 
khewatdars. No doubt, in that suit they 
claimed that status, but it was wholly un¬ 
necessary for the Court to decide that point 
in a case in which the sole material issae 
was whether the land was the property of 
the plaintiffs or was part of the shamilat deh, 
and in point of fact that was the only issue 
thou determined. Defendants were natural¬ 
ly impleaded as oo-defendants in that suit 
as they were asserting certain rights in the 
laud, but we fail to find anything on the 
record of that case from which it can fairly 
be inferred that plaintiffs recognized them as 
khetoatdars. The learned Judge observes 
that in that suit all the defendants were 
treated alike and that plaiutiffa raised no 
objection. But why should they have done 
sop The only question then at issue was 
whether or not the land was shamilat, and 
plaintiffs who were then contending that it 
was their exclusive propet ty were not con¬ 
cerned with the further question whether if 
it vfAS shamilat^ all of the defendants would 
ho entitled to a share therein. In our opi¬ 
nion, the latter question did not directly 
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arise in that suib and ib oertainly was not 
directly or subsequently in issue between the 
then parties. Admittedly, there was no 
adjudication upon the point, and we cannot 
accept ihe contention that ib was the duty 
of the plaintiffs in that suib to urge, in the 
alternative, that even if the Court saw fit bo 
hold that the laud shimilat, certain of the 
defendants, at all events, had no right to 
share therein, as they were not khewutdars 
in the village. 

We accordingly hold that the present 
claim is not res }udtcata between the plaintiffs 
and the defendants, and accepting this ap¬ 
peal, and the application for revision in the 
connected case (Civil Revision No. 1975 of 
1909), we remand both cases, under Order 
XL), rule 23, Civil Procedure Code, to the 
Divisional Judge for determination of the 
appeals to his Court in accordance with law. 

The Court-fee stamp on this appeal and on 
the application for revision will ibe refunded, 
but all other costs will abide the event. 

Oases remanded. 


PUNJAB CHIEF COURT. 

Civil Referkkcs Case No 37 of 1911. 

January 12,1912, 

PieienU —Mr. Justice Chevis. 

BETA RAM— 
versus 

CHANI' an and others— 

Jurisdiction of Civil or Revenue Court—Suit by 
tenant for share of produce^ forcibly removed by land- 

lord—Punjab Tenancy Act {XVI of 1887), so'. 50, 77 (3) 

— Practice'—Civil or Revenue Court returning 
plaint—Reference to Chief Court. 

When a plaint has been returned once by a Revenue 
Court for presentation to a Civil Court, the Civil 
Court, if it thinks that the suit is cognizable by a 
Revenue Court, should at once refer the question of 
jurisdiction for decision to the Chief Court. So, too, 
if a Revenue Court disagrees with the opinion of the 
Civil Court, it should at once refer the question of 
jurisdiction. 

A suit by a tenant for his share of the produce for¬ 
cibly removed by the landlord is cognizable by a 
Revenue Court. 

Case referred by the District Judge, Dera 
Uhazi Khan, with his letter No. 288, dated 
the 10th May 1911, for the orders of the 
Chief Court, Punjab. 

ORDER.—In this suit the plaint recites 
that the defendants, mortgagees of the land, 
gave it to plaintiffs for cnltivation on jth 
batoi, that the plaintiffs cultivated the kharif 
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crop in 1909, but that when the crop was 
ripe, the defendants removed it forcibly 
and took the whole of it. So the plain* 
tiffs sue for the value of the cultivator’s 
share of produce. 

The suit was instituted in a Revenue 
Court, but the plaint was returned for pre¬ 
sentation to a Civil Court. The plaint was 
then presented to a Munsif, who returned 
it for presentation to a Revenue Court. Then 
the Taksildar again returned the plaint. 
Then the Munsif again returned ib. Then 
the plaintiffs, fieding that neither the Civil 
nor the Revenue Court would entertain 
their claim, put the plaint into the District 
Judge’s petition-box, and the District Judge 
has referred the case to this Court. 

As pointed out by the District Judge the 
Courts have acted wrongly in repeatedly 
returning the plaint. When a plaint has 
been returned once by a Revenue Court 
for presentation to a Civil Court, the Civil 
Court, if it thinks that the suit is cognizable 
by a Revenue Court, should at once refer 
the question of jurisdiction for decision by 
this Court. So, too, if a Revenue Court 
disagrees with the opinion of a Civil Court, 
it should at once refer the question. 

The suit as lodged is, in my opinion, clearly 
entertainable by the Revenue Court. Accord¬ 
ing to the plaint, tbe plaintiffs are the 
tenants and tbe defendants tbe landlords. 
Tbe plaintiffs do not efty they have been 
dispossessed of the land, so it is not a suit 
falling under section 50, Tenancy Act, but 
ibiscleaily a suit falling under section 77 
(3) (i) of the Act. Even if plaintiffs had 
asserted dispossession still tbe suit, lodged 
on 15th August 1910 and thus instituted 
within ore year of the dispossession, would 
be cognizable by a Revenue Court, as a tenant 
who has been dispossessed can for the period 
of one year claim to be still regarded as a 
tenant, vide Kesar Singh v. Nihal Singh (1). 

I hold that the suit is cognizable by a 
Revenue Couit only. It is cognizable, under 
Sfction 77 (4), by an Assistant Collector 
of the 1st grade. 1 direct the District Judge 
to return the plaint for presentation to a 
Revenue Court exercising powers not lower 
than those of an Assistant Collector, Ist grade. 

Ordered accordingly, 

(1) 45 P. R. 1891. 
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PUNJAB CHIRP COURT. 

Second Civil Appeal No 158 of 1909. 

January 18, 1912. 

Present’. —Mr. Justice Robertson and 
Mr. Justice Shah Dio. 

Musammat KURI — Defendant—Appellant 

tersiis 

DES RAJ AND OTHERS-PLAINTIFFS — 

Rk.spondents. 

dustom -^Widoto — Unchn*tity^ Forfeiture of life ea' 
tate—Burden of proof —Jats of Punipnt Tahsil — Rivvaj- 
i*am unsupported hy instnnees—Evidentiary value. 

The burden of proving a custom 1)3' which a widow 
forfeits the estate of her husband by reason of her 
UDchastity lies on the person assortinfj tlie custom. 

Fatteh Singh v. halu, 1C7 P. R. 1^88, followed. 

The value of au entry in the Riiivij./.um must de¬ 
pend largely, if not wholly, upon the instances quoted 
in support of it; 

Ueldy in the present case, that plaiiitiS had failed 
to prove that among Jats of the Panipat Tahsil a widow 
forfeits her life estate by reason of her unchnstity. 

Second Appeal from tlie order of the Addi- 
tiocnl Divisional Judg<^, Dilhi Division, dated 
f.he 30th October 1908, reversing that of the 
Difltrict Judge, Kama), dated the Ist August 
1908, dismissing plaintiS^s claim. 

Lala Sundar DaSy for the Appellant. 

Mr. Harrisy for the Respondents. 

JUDGMENT.—-In this case the collaterals 
of a widow Musammot Kuri claimed posses¬ 
sion of the land of Kuri’s husband, 

which she was bolding on a widow’s tenure, 
on the ground of her unohastiry. The parties 
are Jots of the Panipat Tahsil. 

It is proved, and is not contested, that 
Mu8^m.mot Kuri gave birth to a child 18 
months after the death of her husband and 
therefore her unchastity is beyond dispute. 
A marriage on her part is denied and the 
question before us is this: Does the unohas- 
tity of a widow after her husband’s death 
entail forfeiture of that husband’s estate ? 
It is admitted and clearly is the case that 
where the custom is alleged by which a 
widow forfeits the estate of her husband by 
reason of her unchastity, it lies upon the 
person making the allegation to prove it 
^Foiteh Singh v, Kallu (1).] J’he learned 
Divisional Judge in this case, on the ground 
that the entry in the Hitvayi ain of the Panipat 
T hsil lays down that such forfeiture does take 
plauc, and also upon his own knowledge of the 
custom prevailing in those tracts, has found 
that Muaammni Knii did forfeit her hushinuPs 
estate. T.ho first C'ouit liad held I he opposite 
(1) 107 P. R, 1888. 


view on the ground that no snob custom 
was proved and that it lay upon the plaintiff 
to prove it. 

It is to be noted that in answer to question 
35 * How are the rights of a widow affected 
by unchastity ” in the Eoglish copy of the 
Customary Law of the Panipat Tahsil pre¬ 
pared in 1910, it is s^a^el that in all cases 
undeniable nnehastity o:i the part of a widow 
annals her right to the land which she has 
received frotn her husband. lo judging the 
value of such etalemrnts it must always bo 
remembered that the parties making them 
are giving answers in their own interests, 
and this is one reason why it has been so 
frequently 1 vd down, a proposition with which 
we fully agree, that the value of the entry 
in the Ritotj-i am must depend largely if not 
wholly upon the instauoss quoted in support 
of the answer. Now we find under question 
35 in Mr. Garbett’s Customary Law that 5 
illustrations are given of decided oises, in 
3 of which the decision was against forfeiture 
by unebasbity. 

There has been aba ^lately no evidencs on 
the reord in pro^f of the alleged custom 
in this case, not even a c:>py of the Riwii* 
t-am, and it lies clearly upon the plaintiffs to 
prove the custom under which they claimed 
possession of this land. We are obliged to 
hold that no such custom has been proved. 
The entries in the volume of Customary Law 
appear to be largely of the nature of an 
opinion as to what should be rather than a 
statement regarding the custom which has 
actually been shown to have the fotoe of law, 
and as we have pointed out, the illustrationa 
given do nob fully suppoib the statement 
made. This is a case in which no evidence 
was tendered by the plaintiffs. We do not, 
therefore, propose to treat it in any way aa 
a precedent, but we simply decide that 
the burden of proof clearly lay upon the 
plaintiffs and that they have failed to dis¬ 
charge it. 

We, therefore, accept the appeal, and set¬ 
ting aside the judgment of the Divisional 
Judge, restore that of the first Court, 

Appeal accepted^ 
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EAJ RUMAR BABKAB V. RiJANI KANTA CHAKRAVARTI. 


OALCEJTTA HIGH COURT. 

Second Ciyil Appeal No. 1446 op 1909. 

July 20, 1911. 

Present: —Mr. Justice Chitty and 
Mr. Justice D. Ohatterjee. 

RAJ KUMAR SARKAR—Plainpifp— 

Appellant 

versus 

RAJANI KANTA CHAKRAVARTI and 
ANOTHER—Defendants—Respondents. 

Evidence Act (I oj 1872j,s, 92, proviso (4)—Durpatni 
‘^Original rent reduced by leiter^Payment at lower rent 
f 01 'more than 30 years—Bengal Tenancy Act {VIII oj 
1885),s. 88— Division of durpatni— Written consent cj 
landlord —Dathila by landlord’s agent showing division, 
if binding on landlord, 

A durpatni lease stated the annual rent to be 
Rs. 69. i few days after the landlord wrote to the 
lessee that as the rent of Rs. 69 was not supported by 
the state of things in the Mojussil, it should be re¬ 
duced to Rs. 64. The rent was paid at that rate for 
over 30 years: 

Held, that the landlord’s transferee cannot claim 
rent at the higher rate. 

A dakhila signed by the landlord’s agent containing 
a recital that the rent in half share is Rs. 32, amounts 
to a consent in writing by tbe landlord to a sub-divi¬ 
sion of the daryatni within section 88 of the Bengal 
Tenancy Act. 

Payari Mohun Mukhopadhya v. Qopal Pailc, 25 C. 
53]; 2 C. W. N. 375, relied on. 

Appeal from the decree of the Dietriot 

Judge of Pabna and Bogra, dated April 16th, 

1909, aflSrming that of tbe first Munsif of 

Bogra, dated November 30th, 1908. 

Babus Kishori Lil Sarkar and Bimal Ohan* 

dra Das Qupta, for the Appellant. 

Babu Shyama Oharn Roy, for the Re¬ 
spondents. 

JUDGMENT,—In this case the plaintiff 
has appealed. He sued for the rent of a 
durpatni mehal at the rate of Rs. 69, The 
defendants admitted rent at the rate of 
Rs. 64, and said that it was divided into 
halves each defendant being liable for Rs. 
32, The lower Courts passed a decree for 
the plaintiff on these terms 

It appears that the tenancy was created 
in September 1866 by a kahuliat which, no 
donbt, stated the annual jama to be at Ra. 
69. But we find a letter on the record with¬ 
in a few days after (Exhibit B) in which 
It IS expressly stated that the 7ama should 
be reduced to Rs. 64; It has been found by 
the lower Courts that the rent was paid at 
the rate of Rs. 64 per annum for over 30 
years. In 1871 there was an alienation of 
the tenant’s interest and the purchasers ap¬ 
plied to the landlord for mutation of their 


names (Exhibit C). Five years later in 187^ 
we find the document, Exhibit D, a Tetter* 
showing that the jama was then recorded 
at Rs. 64 The plaintiff purchased the land¬ 
lord’s interest in 1904 and he now claims 
after all these years at the higher rate. I 
do not think that he can do so. 

The point taken by the learned Vakil for 
the appellant is that oral evidence can¬ 
not btj taken to vary a written contract 
which has also been registered and he re¬ 
lies upon proviso 4 to section 92 of the 
Indian Evidence Act. The short answer to 
that is that the agreement by which the 
original contract in this case was varied was 
not a mere verbal agreement, as the Pleaders 
suggest, but an agreement in writing, by 
which the parties can always vary, rescind 
or modify a contract. 

As to the second point, it is said that the 
jama could not be split up, and that the Courts 
below are wrong in giving a separate decree 
against each defendant for Rs. 32. It is 
argued that the division of the tenure could 
not take place without the consent in writing 
of the landlord. We find in this case a 
number of danhilas which were signed by 
the am-mukhtar of the landlord. That would 
amount to a consent in writing, as has been 
held by the Pull Bench in the case of Pyari 
Mohun Mukhopadhyi v. Qopal Paik (1). 

For these reasons we dismiss the appeal 
with costs. 

D. CflATrER/EE, J.—The disputed kahuliat is 
dated sometime in Bhadra 1273 and one of 
its terms is that tbe lessee was given to 
understand that no settlement had been 
made by a reduction of the jama. A few 
days after, on the l5th Assin 1273, the 
lessor said that the jama of Rs 69 not 
being supported by the state of things in the 
Mofuesil, he made a reduction of Rs. 5 and 
would take Rs. 64 as jama. This was by 
a letter sealed and signed by the lessor, 
and ever since the rent has been paid at 
the reduced rate notwithstanding transfers 
and sub-divisions. One of the defendants 
deposed that the jama was reduced, as the 
assets found on the Mojussil inquiry were 
not snfficient for making np the iama ia 
the lease. The plaintiff who is a new pur- 
chaser claims at the kahuliat rate. 

It is contended hy the learned Vakil for 

the appellants, that neither the leHer nor 

(1) 26 0. 63Ii 2 C. V7. N. 375. 
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the other evidence in the case is admissible, 
for it most be for varying the contract, and 
he relies npon proviso 4 to section 92 of the 
Evidence Act, and says that the reduction 
of rent can be proved only by a registered 
document. I think the contention is wrong. 
In the first place, the original kahuUat contem¬ 
plated that the assets were sufficient and 
the contract was not complete until the lessee 
had satisfied himself of the same: until 
such time it could not be said that the con¬ 
tract was complete. So that the existing state 
of things and the contemporaneous acts of 
the parties are admissible to show what 
the ultimate contract was; and in the second 
place, I should think that the first proviso 
to the section would entitle the lessee to 
show want or failure of consideration or 
mistake of fact so that he would be entitled 
to prove that the assets not being sufficient 
there was a failure of consideration leading 
to a final settlement at a lower rent. Evi¬ 
dence of conduct where relevant has always 
been held as admissible and the books are 
full of cases in which a hobala has been 
proved to be a mortgage [see the cases of 
Preonath ShaJia v. Madhu Sudan Bhuiya (2); 
Khankar Abdur Rahman v. Alt Hafez (3); Mo- 
homed Ali Rossein^, Nuzar Ali (4)]. In the 
case of Ismil Mussa^ee Moo^erdum v. Hafiz 
Boo of (5), the Privy Council held that a 
transaction that was on the face of it a 
sale was a gift. In the same way, there 
are lots of cases in which it is held that 
although consideration is written as paid in 
a registered document, evidence is allowed 
to show that no consideration was paid. 
In this case the conduct of the lessor and 
of the lessee has been uniform and unchanged 
for a period of more than 40 years. There 
have been several transfers in the mean- 
time and the rent has always been con- 
. fiidered to be Rs. 64 for the whole, and 
Es. 32 for the half. So that I think it 
does not now lie in the mouth of the 
plaintiff who is a private purchaser from 
the lessor to say that there ought to be 
a different state of things in his relations 
with the defendants. In this view of the 


(2) 26 C. C03; 2 C. W. N. 602. 

(3) 28 0. 256. 

(4) 28 C. 289. 

(6) 10 0. W. N. 570; 3 A. L. J. 353; 3 C. L. J. 484 
8 Bom . L. R. 279; IG M. L. J. ICG; 1 M. L. T. 137; 3:^ 

V* 773# 


case the learned "Vakil for the appellants is 
wrong in his first contention. 

As regards the second contention that 
the tenure ought not to have been held as 
validly sub-divided, I find that when the 
two purchasers of the two eight-annaa shares 
made an application for registration of their 
names in the sheresia of the lessor, the lessor 
gave them a roka in which it is stated that 
these two purchasers put in two separate 
ekrarnamas agreeing to pay the rent in two 
halves in different kzsts. These ekrarnamas 
are not before us. One would expect that 
the plaintiff being a private purchaser would 
be in a position to produce these doonments. 
However, they are not on the record, and 
the documents that are on the record show 
that the lessors have uniformly and steadily 
given receipt for the S-annas of the dwr- 
patni jama at Rs. 32 instead of giving the 
same as Rs. 32 out of Rs. 64. So that upon 
the evidence it was quite competent for the 
lower Courts to come to the conclusion that 
the dnrpatni had been sub-divided. The result, 
therefore, is that these contentions taken by 
the learned Vakil for the appellant fail and 
this appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1166 oyl908. 

December 1, 1911. 

Present: — Mr, Justice Sundara Aiyar and 

Air. Justice Spencer. 
NALLASAWMI PILLAI and others 

Appellants 

RAMASAWMI PILLAY and anothrb— 

Respondent?. 

Iliiidn IjCttP—Alienation hy leidotn—Suit 6y rvw- 
— Ih'fnnd of ^urc?inst'-?ao»»r|/ to aliense asd 
delivi'nj of property to plaintiff — righiiotntsr* 
est from date of widou'^s death — Smsss CJfteni discovtttd 
on later measurement —Compi’n^intion. 

A lliiuhi willow having alienated property belong¬ 
ing to her Inisbaud, her rovorsionora sued the alienw 
after her tleath, for recovery of the property- ^ O*' 
monsuromout, the lauds were found to comjpfisea 

larger extent than wt\s shown in the sale-deed by toe 

widow. Tlio Courts found for plaintiff and direoted 
delivery of property on his refunding the pnrohase* 
nionoy to tlie defendant. The Court allowed coin- 
peusation to the defendant for the excess lands: 

Jlelil, ( 1 ) that us the excess oflnndin extent WM 
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only the rectification of a mistake in the sale-deed, 
defendant was not entitled to any compensation ; 

(2) that plaintiff was entitled to interest at 6 
per cent, on his purchase-money from the date of 
widow’s death. 

Uutteeram Eeewar v. Gopaid Sahco, 13 B. L. R. 416 
at p. 422, 20 W. R. 187, referred to. 

Second appeal against the decree of the 
District Court of Trichinopoly, in A. S. No. 
186 of 1908, presented against the decree 
of the District Munsif of Trichinopoly, in 
0. S. No. 387 of 1906. 

Mr. T, Bangaramanujachart, for the Appel- 

lants, 

Mr, B. Qovindan Namhtyar, for the Re¬ 
spondents. 

JUDGMENT.—No question of law has 
been argued with regard to the validity of 
the alienation of any of the items except 
item 5. With respect to that item it is 
contended by the learned Vakil for the 
third appellant that as, according to the 
measurement ■ in Exhibit Vill, the item 
comprised only 86 cents and as item 5 now 
measures 127 cents, the plaintiffs are not 
entitled to recover the difference. The 11th 
defendant did not contend in his written 
statement that the excess was not part of 
the property of the deceased Navako- 
tiapillai and no definite statement is made in 
this Court as to how the 11th defendant 
acquired it if he did not do so under the 
sale-deed, Exhibit VIII. The difference 
in measurement is apparently due only to 
the greater accuracy of the later measure- 
ment than of the earlier one. The judgment 
of the lower Appellate Court must be upheld 
with regard to this item also. 

The first respondent in his memo, of ob- 

jeotions contends that the award of Rs, 150 

for improvement made in item 5 is wrong. 

It does not appear from the judgment of 

th J^ge on what grounds he has allowed 

' jj-.- allows Rs. 150 for the 

addition in the extent. If it was due merely 

to more accurate measurement then un- 

donbtedly the 11th defendant would not be 

fn the r contended 

in the Court of first instance that the 11th 

defendant had made improvements, but' the 
District Munsif disbelieved the evidence 
adduced to prove the contention. No ob- 
jection 18 raised to his finding in the me- 
morandum of appeal. 

nnlt-«^*d®=‘=e on the 

question and have come to the conclusion 
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that fche 11th defendant has not proved any 
right to compensation for improvements made 
by him. Examined as a witness, he said 
that he had spent about Rs. 200 but in 
cross-examination admitted that he could not 
say how much he spent. The defendant’s 
11th witness who was a lessee under the 
11th defendant said that he spent the money 
and that the 11th defendant kept the accounts 
for him. He does not say that the 11th 
defendant paid him any compensation, nor 
does the 11th defenda:nt say that he made 
any payment to the 11th witness. No com¬ 
pensation can be awarded unless it be found 

that the person claiming it incurred the 
expenditure. 

We must hold that the evidence is in. 
sufficient to prove any claim to compensation 
for improvement. We must, therefore, dis- 
allow the award of Rs. 150 and modify the 
decree of the lower Appellate Court by 
substituting Rs. 100 for Rs. 250 as 
tbe sum to be paid to the 11th defendant 
before the plaintiffs can recover item 6. 
The plaintiffs are entitled to mesne profits 
for 2 years and 10 months and further mesne 
profits from the date of delivery of posses- 
Sion The 11^ defendant will be entitled 
to interest on Rs. 100 from the date of the 
widow 8 death at 6 per cent, per annum up 
to tbe date of payment. Oar award of 
interest to the 11th defendant is in acoord- 

; sill"”* 

The second appeal must be dismissed with 

Zla "osta on the memo- 

randum of objections. 

(I'i n R T p Aifl i. Appeal dismts3ed. 

11 ts. L. R. 416 at p. 422; 20 W. R 187. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 173S op 1909 

January 12, 1912 
Present-.~Mr. .Justice Caspersz and 
riTT . ■«. Justice Coxe. 

SHARASHI MOHAN ROT-Depekdant- 

Appellant 

versus 

RAMBSH CHARAN ROT-Pcaint.pp_ 

Respondent 

Bengal Tenancy Act (nil of m^) s 

name registered in respect of certain sUre 

of rent by him for larger share^Suit for larcf^ Ihn 
wheiher maintainable, ^ share^ 
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Where the name of a landlord is registered in res¬ 
pect of a certain share but it is found that ho has 
collected rent separately in respect of a larger share, 
he is entitled to sue in respect of the larger share. 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated May 8th, 1909, modi¬ 
fying that of the Munaif of North Raojan, 
dated December let, 1908. 

Babus Dhirendra Lai Kastagir and Jyotish 
Chandra Hazra^ for the Appellant, 

Babue Mohendra Nath Boy and Prohodh 
Kumar BaSy for the Respondent. 

JUDGMENT. 

Caspehsz, J.— This is a second appeal in a 
suit brought by the plaintiff-respondent to 
recover an 8-annas share of rent at an 
annual rental of Bs. 5-10. With regard 

to the jamUy the plea was that the rental was 
Rs. 4-6. 

The first Court dismissed the suit on the 
ground that the provisions of section 60 of 
the Bengal Tenancy Act were not quite ap¬ 
plicable to the present case. In appeal, the 
Subordinate Judge has applied section 60, 
and he has given effect to the plea as to the 
jama and awarded the plaintiff a decree for 
rent at the rate of Rs. 2-3 only. 

In second appeal it has been argued that 
section 60 of the Bengal Tenancy Act does 
not cover the present facts, that the plaintiff 
never realized any rent or paid Govern¬ 
ment revenue in respect of this malialy 
wherein the tenancy is situated, and that in 
virtue of some agreement the tenancy fell to 
the share of the defendant No. 3, the appel¬ 
lant before us. 

We have listened to an interesting dis¬ 
cussion at the Bar upon some reported cases 
on section 60, Reliance is placed, by the 
learned Vakil for the appellant, on the case 
of Burga Das Bazra v. Samash Akon (1). 
That case, however, was distinguished by Mr. 
Justice Geidt in Sadhu Oharan Pal v. Badhi- 
ha Mohan Boy (2), where that learned Judge 
says that in the earlier case the plaintiffs 
were out of possession of the land for which 
they claimed rent. In that consideration, the 
rule that commended itself to Norris and 
Gordon, JJ., could not be applied. 

The facts of the present case are quite 
clear and the plaintiff has been rightly held 
to be entitled to recover rent. The tenancy 
is within the S-annas 4 pies share of a certain 

mahal and within one and the same monzah 
(1) 4 C. W. N. GOG. 

(Z) 8 C. W. N. G95. 


The plaintiff has his name registered in respect 
of a 2-annas 8-pies share, whereas the moiety 
share of the defendant No. 3 is represented by 
Moheawari, the mother of that defendant. The 
Subordinate Judge has found that the plain¬ 
tiff has collected rent separately in respect of 
the S-annas share, and that the mere fact that 
he has his name registered will entitle him, 
under section 60, to recover his share of the 
rent. It has been repeatedly pointed out 
that the provisions of seotion 60 are extremely 
stringent, and, as was explained by Geidt, J., 
in Sadhu Oharan Pal v. Radhika Mohan 
Roy (2), it does not signify whether the 
plaintiff is the proprietor or whether the de¬ 
fendant is the proprietor. 

It is not necessary, therefore, to show that 
the plaintiff is the real proprietor of the 
estate, nor is there any suoh finding in the 
lower Appellate Court that, in virtue n of 
some private arrangemeni, the plaintiff ag¬ 
reed not to realise rent from the present 
tenants and that the defendant No. 3 alone 
is entitled to do so on the basis of his kahu- 
Hat of 1831. The object of the seotion is the 
speedy recovery of rent by the person 
who registers himself on the Collector's 
books. 

The decision of the Subordinate Judge, 
therefore, must do sustained and this appeal 
dismissed with costs. 

Coxa, J.—I agree generally with the 
judgment that has been delivered by my 
learned colleague. 

As pointed out by Mr. Justice Geidt 
in the very similar case of Sadhu Oharan 
Pal V. Radhika Mohan Roy (2), the case of 
Burga Bas Hazra v. Samash Akon (1) can be 
distinguished inasmuch as in that case the 
plaintiffs were out of possession; whereas 
this has not been found in tho present case. 
But with the greatest respect, I desire to 
guard myself from being supposed to hold 
in consonance with the decision in Burga Bas 
Razra v. Samash Akoti (1) that, if the plain¬ 
tiffs were out of possession, the defendant 
would be entitled to resist his olaim to 
recover rent with respect to the interest 

for which the plaintiff was properly re¬ 
gistered. 

Appeal dismtssedn 
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MADRAS HIGH COURT. 

Appeal against Order No. 132 o? 1910. 

December 29, 1911. 

Present: —Mr. Justice Wallis and 
Mr. Justice Abdur Rahim. 

Rev. Dr. GEORGE ALBRECHT and an¬ 
other—Ootjnter-Pet(tioner9—Respondents 


versus 

BATHES JELLAMMA —Petitioner— 


Appellant. 

Hindu Law—Guardianship—Minor made Christian — 
Right of Hindu father to nominate a guardian for 
his minor child—Welfare of minor—Discretion oj Court 
—Guardians and Wards (Act VIII of 1890)s. 17—Minor 
brought up in a certain style of living—Delay in pre¬ 
senting the application, effect of, 

Hinda father is entitled to appoint a guardian 
for his child by Will or by word of mouth to the ex¬ 
clusion of the mother. 


^ Lai Jha y, 8oohah Doorgah Lai Jha 

7. W. R. 73, referred to. 

This right the father would not lose by becoming j 
Christian. 

section 17 of the Guardians and Wards Act 
the Lourt has to decide the question of guardianshii 
with reference to all the considerations set forth ii 
the section. Where, in the opinion of the Court, ii 

would be mjuriousto the minor to give effect to th« 

father s wishes, the Court will interfere, even in hi; 
life-time. ’ 

^o^^^^pOhunder 8inghy2^ C 
881i 2 0. W. N. 379, referred to. 

H.y the father of the minor, had all his sons baptizec 
by the respondent, a missionary. He also wished t( 
be baptized himself, but the respondent refused t( 
baptize him as ^■. was living with a concubine. N 
was living away from his wife and, sometime befor. 
his death, delivered the minor to the respondent to 
be brought up by the latter. The minor was brough 
up by the respondent in Christian style of livino 
Three yeaw later, petitioner, the mother of the minoi 
applied to be appointed guardian of the minor. 

Held, that, under the circumstances, the mine 
SQOuld not 06 remoTed from the respondentia 
tody. 


Appeal against the order of the District 
Court of Guntur in 0. P, No. 144 of 1909, 
dated 14th April 1910. 

Mr. B, Kuppusawmi Aiyar, for the Appel¬ 
lant. 

Mr. T. Eamachandra Bow, for the Re¬ 
spondent. 


JUDGMENT. 

Wallis, J.—This is an appeal from an 
order of the District Judge of Guntur ap¬ 
pointing the respondent, a Hindu widow, 
guardian of her minor daughter and directing 
the counter-petitioner. Dr. George Albrecht, 
who belongs to an American Mission, to de¬ 
liver up the minor to her mother. There 
was some conflict of evidence, but on a careful 
examination the facts proved seem to me as 


follows. The petitioaer and her deceased 
husband lived at Tallapalli, some 14 miles 
from Rentachintalla, the headquarters of 
the respondent, who accordingly visited 
Tallapalli in the course of his missionary 
tours. According to his evidence, which I 
see no reason to disbelieve, Narasayya, the 
petitioner’s husband and father of the minor, 
came to him and asked to be baptized. The 
request was refused as he was living with a 
concubine but be continued to attend the 
counter-petitioner’s services. His wife also 
asked the counter-petitioner to baptize her 
and get her husband to take her back. The 
counter-petitioner accordingly went to Talla¬ 
palli, held an inquiry and induced Narasayya 
to take back the petitioner as there was no 
proof that she was leading a bad life as he 
suspected. About a week later, she came 
and complained that Narasayya had put her 
away and he also came and explained that 
he had found her pregnant when he took 
her back. Later, there was another inquiry, 
when Narasayya disowned the child which 
had been born in the meantime. Narasayya and 
the petitioner went on living apart, the 
minor at first living with the petitioner, lu 
]903 Papamma, Narasayya’s daughter by a 
concubine, was baptized, and in October 1905 
Venkiah, a grown up sou of Narasayya by a 
concubine, was also baptized. 

In November 1905 Narasayya came to Ren- 
tacbintalla and got the respondent to baptize 
the minor and sometime later he cams again 
and said that his toddy had been poisoned 
and that he was not likely to live long and 
asked the respondent to take charge of the 
minor in case anything happened to him, 
and the respondent promised to do so at 
his house In Rentachintalla but did not then 
take the girl into his school. According to 
the respondent’s evidence, Narasiahhad pre¬ 
viously asked Mrs. Albrecht to take the girl 
and look after her, but she had not then con- 
sented. 

The respondent’s witness No. 3, who had 
for many years been Village Munsif and has 
since retired, says that Narasayya took the 

minor from the petitioner’s custody about 4 
months before hia death in January 1908, that 
when the counter-petitioner came to the vil¬ 
lage, Narasayya asked him and Mrs. Albrecht 
to take charge of the child, but they told him 
to keep it for six months. The respondent’s 
witness No. 4, Narasayy’s younger brother^ 
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also speaks to this as does the respondent's 
witness No. 6, another relative of Narasayya. 

In January 1906 Narasayya was found 
mnrdered and when the Acting Tahsildar^ 
the respondent’s witness No. 1, went to in¬ 
quire he found living in Narasayya’s house in 
addition to Narasayya’s concubine and a son 
by a former concubine (Veakiah) a little girl 
aged 5 or 6 who was said to be the daughter 
of Narasayya and the petitioner, but not the 
petitioner herself who was living elsewhere. 
There was then no reason for pretending that 
the minor was living there if she was not, and 
1 have no doubt that the minor was living 
with her father and not with her mother at 
the time of bis death. A short time after- 
waids the minor and Narasayya’s daughter 
by his concubine were brought to the re¬ 
spondent at iaentachintalla by^Venkiah, his 
grown up son by a previous concubine. The 
petitioner and also Venkiah were afterwards 
charged with Narasayya’s murder but dis¬ 
charged. At the present inquiry Venkiah 
was not called by either side, but was present 
and said to be assisting the petitioner. The 
petitioner in her evidence not only denies mis¬ 
conduct but also that she was ever put away 
by her husband. She denies that she ever ask¬ 
ed the respondent to get Narasayya to take her 
back, or that there was any panchayatf or 
that her husband repudiated the son who 
was born 2 years before hie death. She says 
that, after her husband’s death, she was at 
her husband’s house when the Magistrate 
came to the village, but his evidence is the 
other way. She also says that the minor 
was living with her and was kidnapped while 
she had gone to a field. The petitioner's 
witness No. 1 says that the minor was living 
with the petitioner when she was taken to 
the respondent and that the petitioner was 
living amicably with the deceased. The pe¬ 
titioner’s witness No. 2 also says that the 
petitioner was living with Narasayya till his 
death. Her brother the petitioner’s witness 
No. 3 also says she was living amicably with 
her husband and that she was at his house 
when the Magistrate came to inquire after 
the murder. 

On a careful consideration of the evidence 
I am unable to take the same view of it as 
the District Judge. 1 see no reason to dis¬ 
believe the respondent’s story as to the 
difference between the petitioner and her 
husband, as to his attempts to settle them 


as to Narasayya having had his illegitimate 
daughter baptized in 1903, and having 
brought the minor to Rentaohintalla to be 
baptized in November 1905, and as to his 
having asked the respondent, both at ICenta- 
cbintalla and on an earlier occasion, to look 
after the minor after bis death. He was 
then under an apprehension of danger to 
bis life, an apprehension which proved well 
founded. He bad separated from hia wife 
on an allegation of misconduct and had sub¬ 
sequently taken the minor away from her. 
He had made all his children Christians 
and was only prevented from being baptised 
himself because be was unwilling to put 
away bis concubine. These oonsiderationa 
appear to me to snffioiently explain his 
action. After his death the minor early in 
1906 was banded over to the respondent 
and has since been in his charge. She was 
produced in Court and appeared to be healthy 
and well-cared for. In September 1906, the 
petitioner prosecuted the respondent for kid¬ 
napping but the complaint was dismissed, lu 
her present petition, she states that she subse¬ 
quently sued him but in her evidence she 
denied this and the respondent was not 
asked about it. The present petition was 
not presented until March 1909, 3 years after 
the minor came into the respondent's oastody, 
and the delay is not satisfaetorily explained. 
On these findings of fact it remains to be 
considered what order ought to be passed. 
As a Hindu the father was entitled to appoint 
a guardian for his child by Will or word of 
mouth to the exclusion of the mother [Soo&sA 
Firthee Lai Jha v. Soobah Doorgak Lai Jha 
(1)] and this right, under the Act of 1850, 
he would not lose by becoming a Christian. 
Further, the result of authorities as held 
in Mokoond Lul Suigh v. Nabadip O^ntwier 
Si7tgh (2) is that prima facie the father is 
entitled to say in what religion an infant 
child should be brought up. These wishes, 
however, are not conolusive. The paramount 
consideration is the welfare of the minor, and 
when applied to as here under section 17 of 
the Guardians and Wards Act the Court has to 
decide the question with reference to all the 
considerations set out in the aeotion. Where, 
in the opinion of the Court, it would be injuri¬ 
ous to the minor to give effect to the father’s 
wishes, the Court will interfere even in hii 

(1) 7W. K. 73. 

(2) 25 C. 881i 2 0. W. N. 379, 
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life-time as in MoJtOond Lai SingJi v. Nobodtp 
Ohunder Singh (2), where a father was pre¬ 
vented from altering the religion of his son. 
In considering in the present case whether 
to disregard the wishes of the father and 
restore the child to the mother, the fact that 
before the present application was put in 
the minor had been left for 3 years in her 
present custody aod was being educated as a 
Christian, in my opinion most materially 
affects the question, and makes it much more 
difficult to interfere than if the application 
had been made before the child had become 
accustomed to its present surroundings and 
the ways of thought in which it is being 
brought up. 

On a consideration of all the circumstances, 
I do not think it would be for the welfare 
of the minor to interfere on this application 
with the arrangements which the deceased 
father made for the minor’s custody after 
his death and I would, therefore, refuse the 
application and reverse the order of the lower 
Court. There will be no order as to costs. 

Abdur Rahim, J.—I agree. 

Order reversed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1475 of 1909. 

July 24, 1911. 

Present’. —Mr. Justice Mookerjee and 
Mr, Justice Carndnff. 

NARAK LAL— Defendant No 1— Appellant 

versus 

THAGOO LAL —Plaintiff and others— 

REMAINING DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100 Second 
Appeal ^Failure to realise true question in controversy 
—Defect in procedure—Civil Procedure Code (Act XIV 
of 1882), s. 283—rt«e suit after defeat of claim—Bur¬ 
den of proof—Release^ not conveyance^ hut admission. 

Where a lower Appellate Court failed to appreci¬ 
ate the true question in controversy between the 
parties but considered the case from, an erroneous 
point of view, in consequence of which the appeal to 
that Court was noc properly tried, it was held that 
the appeal should be re-heard. 

In a suit under section 283 of the Civil Procedure 
Code, 1832, the burden of proof is upon the unsuccess¬ 
ful iutervenor in the claim case. 

A release does not operate as a conveyance; it is at 
the most an admission by the party executing the 
release that he has no interest in the property. 

Appeal from the decree of the District 
Judge of Saran, dated May 11th, 1909, revers- 


iog that of the Munsif of Sewau, dated 
November 17th, 1908. 

Baba Akshoy Kttm'ir Banerjee^ for the Ap¬ 
pellant. 

Babus Jogosh Ghandra Roy and Bajendra 
Ghandra Quho^ for the Respondents. 

JUDGMENT.—This is an appeal on 
behalf of the first defendant in an action 
commenced by the plaintiff-respondent 
under section 283 of the Code of Civil Pro¬ 
cedure, 1882. It appears that in 1907 
the first defendant in execution of a decree 
held by him against the second defendant 
sought to attach the property now in dispute. 
The plaintiff preferred a claim under section 
278 of the Code cf Civil Procedure of 1882 

on the allegation that the second defendant 
had neither any title to, nor possession over, 
the disputed property and that the land was 
his private land and was not liable to be 
sold in execution of the decree held by the 
first defendant. The execution Court ad¬ 
judicated upon the claim and disallowed it. 
On the 4th April 1903, the plaintiff com¬ 
menced this action for declaration that the 
order of the 25th May 1907 was erroneous, 
that he was the proprietor of the land and 
that the first defendant had no right in 
execution of his decree against the second 
defendant to bring the property to sale. 
The suit was resisted at first by both the 
defendants but it appears that at a later 
stage of the proceedings, the debtor defendant 
did not appear. 

The Court of first instance found that the 
plaintiff had failed to establish that the land 
was his private land and that consequently 
the suit must fail. On appeal the District 
Judge has held, upon the authority of the 
decisions of this Court in the cases of 
Narsingh Narian Singh v. Dharam Thakur (1) 
and Baraik Kamal Sahai v. Lilhu Ghristian 
(2), that the burden is upon the second de¬ 
fendant to establish the tenancy right 
alleged by him. The District Judge has 
in fact treated the case as if it was an 
action in ejectment by the landlord 
proprietor against the second defendant, and 
his judgment does not contain any reference 
to the position of the execution creditor, 
the first defendant, who was the person 

really sought to be affected by this litigation, 

(1) 9 0. W. N. 144. 

(2) 8 C. L. J. 170. 
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No doubt, in the latter portion of the judg¬ 
ment fbe Difltrict Judge has considered the 
evidence of the plainiifF, but it is manifest 
from the judgment taken as a whole that 
the District Judge has thrown the burden of 
proof upon the second defendant and has 
made a decree in favour of the plaintiff 
because that burden has not been satis¬ 
factorily discharged. On behalf of the first 
defendant this decision has been assailed 
on the ground that the District Judge has 
not appreciated the true question in con¬ 
troversy between the parties and that he 
has considered the case from an erroneous 
point of view. The learned Vakil for the 
plaintiff-respondent has strenuously contend¬ 
ed that the esse is concluded by the find¬ 
ings embodied in the judgment of the 
District Judge and he h^p placed reliance 
upon the facts which, he contends, have been 
found by the lower Appellate Court in his 
favour. In Our opinion, theie is no room for 
serious controversy that the appeal has 
not been properly tried by the District 
Judge, because he failed to realize the 
true^ question in controversy between the 
parties. 


As we have already explained, the suit 
IS one commenced by the plaintifF under sec- 
tion 283 of the Code of 1882. The grievance 
of the plaintiff is that the adverse decision 
in the claim case was erroneous and unjnst. 
It is well settled that, in a suit of this 
description, the burden of proof is upon 
the onsaccessful intervenor in the claim case. 
It IS sufficient in support of this proposition 
to refer to the cases of Mohima Chandra 
Koondoo r Noorooddin (3), Sri Narain Ohucker. 
hurtv V A. B Miner (4) and Ram Nath v. 
Btndraban (5). The same view is also 
supported by ihe observations of their 
Lordships of the Judicial Committee in the 
case of Mitchell v. Mathura Das (6) If 

District Judge had realized the true 
nature of the suit he would have placed the 
burden of proof upon the plaintiff to establish 
the specific title alleged by him. On the 
other hand the two cases mentioned by the 
District Judge have no application to 
suits of this description. Those cases 
merely show that when the admitted pro¬ 
fs) 11 W. R. 422 . 

(4) 16 W. R. (o. c.) 7. 

(6) 18 A. 369. 

(8) 12 I. A. 160; 8 A. 6. 


prietor sues to eject a person on the 
ground that he is a trespasser and the latter 
sets up a tenancy, the burden is upon him 
to establish the tenancy alleged because, if 
the tenancy is not proved, the plaintiff is 
entitled to recover possession on the strength 
of his proprietary title, unless, indeed, that 
title has been barred by limitation. There 
is also no question that the District Judge 
has not appreciated the true bearing of the 
fundamental question in the case; for in¬ 
stance, he makes an adverse comment upon 
the case of the defendants because the second 
defendant had not produced any rent receipt 
in support of the tenancy alleged by the first 
defendant. Now, if the contest was between 
the plaintiff and the second defendant, 
this circumstance might have carried con¬ 
siderable weight; but when the contest is bet¬ 
ween the plaintiff and the first defendant who 
seeks to sell the property which, he alleges, 
belongs to the second defendant, the latter 
cannot very well be expected to assist his 
execution-creditor. Again, the District 
Judge relies upon the circumstance that, in 
the partition proceedings of 1894, the land 
is described as the private land of the pro¬ 
prietor; but he overlooks that the primary 
question to be decided in the case is whether, 
at the time of the attachment of the land by 
the first defendant, the second defendant had a 
tenancy right therein. Now, as this attaohmeat 
proceeding took place in 1907, it is conceivable 
that although the land might have been in 
the possession of the proprietor as his private 
land in 1894, in the course of the thirteen 
years which subsequently elapsed the second 
defendant might have acquired a tenanoy 
right in the disputed land. The Distriot 
Judge also does not attach any weight to the 
entry in the record of rights. Here, again, 
he has clearly misconceived the law* The 
burden of proof lies npon ihe plaintiff, not 
merely in view of the fact that he was 
unsuccessful in the claim case but also in 
view of the circumstance that the entry in 
the record of righls tends to support the 
case of the defendant. The Distriot Judge 
as also attached considerable weight to 

e release alleged to have been exeouted 
by the second defendant in favour of the 
plaintiff on the 11th April 1907, Apart 
rom the ciroumstanoe that the release in 

question was exeouted on the date on which 

© first defendant applied for ezeoution of 
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his decree against the second defendant, the 
position is unassailable that the release did 
not operate as a conveyance. Tt could at 
most be taken as an admission by the 
second defendant that he had no interest in 
disputed land. [Jaduniih v. Roop Lai (7)]. 
Consequently, if it is found that the second 
defendant was a tenant in respect of this 
land the release is of no assistance to the 
plaintiff; and whether the admission by 
the second defendant is of any avail must 
necessarily depend upon the surrounding 
circumstances of the case. We have said 
enough to show that the District Jadge has 
not truly appreciated the questions in con¬ 
troversy before him. The result, therefore, is 
that this appeal is allowed, the decree of the 
lower Appellate Court set aside and the 
case remanded to that Court in order 
that the appeal may be re-heard. The 
costs of this appeal will abide the result. 

Appeal allowed and case remanded, 

(7) 33 0. 967 at p. 984; 4 0. L. J. 22j 10 0. W, N. 
650. 


CALCUTTA HIGH COURT. 
Second Citil Appeal No. 1072 of 1909. 

December 21, 1911. 

Present: —Mr. Justice Stephen and 
Mr. Justice Coxe. 

HARI NARAYAN OHATTERJBE — 
Defendant No. 1—Appellant 

rersus 


ISWAR CHANDRA OHATTBRJBE— 
Plaintiff and others—Rfmaining 
Defendants—Respondents 

Contract Act {IX of 1872), s. lO-Oontrihution suit— 
RenUdecree against co-sharer tenant—Decree satisfied 
hy judgmenUdehtor—Suit hy him against co^sharers— 
Liahility of co-sharers. 


A co-sharer tenant against whom the landlord getst 
decree for rent of the whole holding and who pays ir 

fall the decretal amount, is entitled to get contribu 
tion from his co-sharers in respect of their shares 
under section 70 of the Contract Act. 

Appeal from the decree of the Sub-Judge 
of Bankura, dated February 27tb, 1909 

affirming that of the Munsif of Bishnupnr 
dated May 16th, 1908. 


Babu Kketra Mohan Sen, for the Appel 
lant. 


Babu Shiba Prosonha Bhattacharyya, for the 
Respondents. 


JUDGMENT.—This appeal arises out of a 
suit for contribution. The plaintiff and the 
defendants are the heirs of some recorded 
tenants. The landlord brought a suit against 
the plaintiff for rent of the whole holding of 
the recorded tenants and succeeded in obtain¬ 
ing a decree against him. The plaintiff paid 
the full decretal amount and he now seeks 
for contribution from his co-sharers. In the 
lower Appellate Court his claim has been 
held to be good under section 69 of the Con¬ 
tract Act. 


jLv io ajv/ vf aigtACU 


18 wrong because the plaiutifiF was under a 
legal liability to pay the rent, and that, there- 
fore, the case falls under the ruling laid down 
in the case of Maharaja Manindra Chander 
Nandy Bahadur v. Jamuhar Kumari Bibi (1) 
Without discussing the question how far this 
ruling has been followed in other cases in this 
Court or the further question of the liability 

tenants in-respect of rent of 
the holding, we are of opinion that this case 
certainly lalls under seetion 70 of the Con- 

actually been 

decided by the lower Appellate Court. The 
plaintiff in this case, no doubt, lawfully paid 
he money in question. Without atterntping 
to define so general a term as the word “l-™ 
fully” we should like to refer to the iid 

tbe Chief Justice in the case 
Mohendra Qhoshal v. Bhuban Mardana (2) 
where lawful payment is contrasted to offl. 
Clous payment. This being a payment of 
rent, for a part of which the plaintiff was 
certainly .able, and for the rest of which he 
might be liable, we cannot hold that the pay! 
ment by him was officious, as it would have 

been if it had been made by a stranger to th! 

suit for bis benefit, or if it had been of 

speculative nature such as is referred to^ • 
the case of Ram Tuhul Sinoh v “ to in 

Sahoo (3). Further, r 

plaintiff paid “for another 

defendants, because he k’new*“L^t th^ 

Payment which he made was for 

benefit, and there is no evidence of f 

or improper dealings on his pa!t He 

made the payment for the defendant 
section 70, Contract Act. It needs no a!gu! 

Ind. Cas. 810. h. J. QQQ- q 

(3) 21. A, 131; 16 B. L. R. 208; 23 W. R. 306. 
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nienfc that the defendants have enjoyed the 
benefit of the payment beoanse they have 
been relieved of the liability to pay the rent 
■which the plaintiff had paid. It is to be ob¬ 
served in this connection that it is the case 
of the defendants that the plaintiff was 
bound to make the payment that be did, 
which is said to support the argument that 
section 69 does not apply. Without, there¬ 
fore, considering whether section 69 does apply 
or not we hold that section 70 does apply 
and we accordingly uphold the decision of the 
lower Appellate Court and dismiss this appeal 
with coats. 

Appeal dismissed. 


[(1912) M. W. N. 69: 11 M. L. T. 63.] 

MADRAS HIGH COURT. 

Second Civil Appeal No. 943 of 1910. 

December 14, 1911. 

Present'. —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

S. A. ANANTANARAYANA IYER and 
OTHERS—Defendants—Appellants 

versus 

SAVITTRI AMMAL— Plaintiff— 

Respondent. 

Civil Procedure Code X/To/1882), s.43— Hindu 

JJaio^Partition karar— Aijreeincnt to give one brother 
Rs. 5,000 for daughter's marriage — Pro^notes executed in 
pursuance of such agreement — Consideration—Family 
settlement — Pro-note binding on minor inembers—Suit 
for partition in 1904—Suit on pro-note in 1905— For¬ 
mer suit no bar—Causes of action altogether different. 

C7. and D. were 4 brothers in an undirided 
Hindu family. In consequence of disputes that 
arose between them, they ontoiod into a partition 
karar in 1901, whereby JS, C. and D. agreed to pay .1. 
Rs. 6,000 towards the expenses of the marriages of 
his daughters. Subsequently, in pursuance of the 
said karar, D. on behalf of himself and as guardian of 
the minor son of C, who died in tho moanwhilo, 
executed a pro-note in 1902 in favour of A for 
Rs. 3,333-5-4; and D. executed another pro-note in A.’» 
favour for tho balance of Rs. 6,000. In 1904 A. sued 
his brothers for partition of tho family properties 
and obtained a decree. Now, in 1905 d.’s widow sued IS, 
and the minor son of C. for Rs. 3,333-5-4 on tho pro- 
note executed by them, Tho defendants contended 

(1) that tho suit pro-note had no consideration; (2) 
that at any rate it does not bind tho minor son of C , 
as it was not for his bonoQt; (3) that tho claim is 
barred under section 43 of Act XIV of 1882, us it 
ought to have been included in tho previous suit of 
1904: 

Held, (1) that tho agreement to pay Rg. 6,000 
was not an independent promise, but was one of the 
terms of tho contract of partition, and A'b agreement 
to the other terms of tho contract was suiBoiont con- 
eideration. 


(2) that it would bind the minor son of 0 as be¬ 
ing one of the terms of a bona fide compromise con¬ 
stituting a settlement between the members of the 
family; 

(3) that the suit was not barred by section 43 of 
tho old Civil Procedure Code, as the pro-note con¬ 
stituted a separate cause of action, different from the 
obligation existing under the karar. 

Nannu Iyer v. Raman, 16 M. 335, referred to, 

Sesha Iyer v. Krishna Iyengar, 24M. 96, dmedv. 
Per Sahib, 7 B. 134, SMudara Singhv. Bholu,2,0 A. 822 
Moro Raghunath v. Balnji, 13 B. 45, followed. 

Appasamy v. Ratnasami, 9 M. 279, Shunmugamy. 
Syed Gulam, 27 M. 116, distinguished. 

Prtonalh v. Bisnath, 29 A. 256; A. W. N, (1907) 41; 
4 A. L. J. 85, dissented from. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 392 of 1909, presented against the decree 
of the Court of the Subordinate Judge of 
Tanjore in Original Suit No. 5 of 1905. 

Mr. T. Hangachartar^ for the Appellantp, 

Mr. T, R. Venkatram Sastry^ for the Re¬ 
spondent. 

JUDGMENT.—The suit out of which this 
second appeal arises was instituted on a pro- 
note executed in favour of the plaintiff's 
husband by the 1st defendant on behalf of 
himself and as guardian of the 2Qd defend¬ 
ant, who is bis natural son given away 
in adoption to a brother of his. There were 
four brothers in an undivided Hindu family, 
namely, the plaintiff's husband Aiyasami 
Aiyer, the let defendant, the 2nd defendant's 
adoptive father and one Snbramania Aiyar. 
Disputes arose between them in oonneotiou 
with the partition of their family property. 
Aiyasami A iyer, the plaintiff's husband, was 
burdened with 6 daughters only two of whom 
had been given away in marriage. Several 
daughters of some of the other brothers had 
been married at the expense of the family. 
Aiyasami Aiyer made a claim that he was 
entitled to have an allotment towards the 
expenses of the marriages of his other 
dauglitera. The other brothers in settlement 
of this claim agreed to pay him Rs. 5,001). 
This agreement is one of the stipalations 
contained in the partition ftnrar, Exhibit 0, 
dated the 5th September 1901. According 
to Exhibit 0 they were bound to make the 
payment within 3 months by which time 
apparently the parties intended the parti¬ 
tion would be completed. Lists of properties 
to be allotted to eaoh of the co-parceners 
were drawn up on the 11th January 1902. 
As payment of the Rs. 5,000 promised has 
not been made to the plaintiff, two pro-notes 
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were executed for the amount, one of them 
Exhibit A for Rs 3,333 5-4 and the other by 
Subramaniya Iyer for the balance on 10th 
January 1902. The lower Courts have held 
the plaintiff entitled to decree for the 
amount due on the pro*note Exhibit A. The 
defendants object to the decree on three 
grounds (1) that there was no coosideratiou 
in law for the promise to pay Rs. 5,000, (2) 
that the promise was not of such a character 
as would he binding on the minor 2nd 
defendant when made by his guardian the Ist 
defendant, and (3) that the suit is barred by 
section 43 of the Civil Procedure Code. 

The first contention may he disposed of 
in a few words, The appellant’s argument 
is that the agreement to pay Rs. 5,0C0 was 
not one of the terms of ths agreement 
between the parties for the division of the 
family properties but an independent pro¬ 
mise, that there was no obligation under 
the Hindu law on Aiyasamy’s brother to con¬ 
tribute towards the expenses of his daughters 
marriage and that there was, therefore, no 
legal corsideiation to support the promise. 

We are entirely unable to accede to this 
argument. Page 13 of Exhibit C. says: As 
it has been settled that for the expenses of 
marriages, etc., that have to be celebrated for 
the daughters of Aiyasami Aiyer, one of ns, 
the other 3 co* parceners shall pay Rs. 5,000 
in a term of 3 months from now; the said 
sum of Rs. 5,000 shall be accordingly paid off 
in cash in the aforesaid term.” The natural 
construction of the clause is that the parties 
agreed under the instrument Exhibit C to 
pay the sum. But assuming that it had 
been previously settled that Rs. 5,000 should 
he paid to Aiyasami Aiyer that fact would 
certainly make nc difference, for the effect of 
the clause is to make the previous agreement 
about the payment of Rs. 5,000 part of the 
, agreement of partition which the parties were 
at perfect liberty to do. Mr. Rangaohari 
attempted to perform the impossible feat of 
separating the promise contained in clause 13 
from the other terms* of Exhibit C and he 
would regard the statement in page 13 as a 
mere leoital of an independent promise even 
if the promise was made at the same time as 
the other terms in Exhibit 0 were agreed to. 
He contends that the plaintiff himself so 
treated the matter in the plaint, but we can 
find nothing in the plaint to support 


the argument. He also relies on a sentenc® 
in Exhibit B, a letter written by the lat 
defendant and Subramania Iyer on the 
same day as they executed the pro-notes, in 
which they say, “Even thongh other matters 
relating to partition among us may not be 
settled we shall pay off the said amount with¬ 
out raising any objection.” But rbis does not 
show that the promise was a transaction inde¬ 
pendent of the agreement of partition. The 
object of the letter was merely to prevent the 
executants of the pro-notes, in case litigation 
should ensue with regaid to the enforcement 
of the agreement of partition, from resisting 
the payment of the amount of the pro- notes 
□ntil the other terms of the partition agree¬ 
ment were also fuldlled by the various 
parties thereto. In other words, the object 
was to preventthem from raising the plea that 
no'term of Exhibit C could be enforced prior 
to the fulfilment of the other terms. This 
does not show that the promise was not to 
be enforced, as one of the terms of Exhibit 
0. It is not contended that the defence 
of absence of consideration could be set 
up if the promise be regarded as one of 
the terms of Exhibit C. It is not contended 
that the defence of absence of consideration 
could be set up if the promise be regarded 
as one of the terms of the contract of parti¬ 
tion as Aiyasami Iyer’s agreement to the 
other terms of the contract would then be 
sufficient consideration. 

With regard to the second contention 
that the let defendant had no right to bind 
the minor 2nd defendant by such a promise, 
the argument is that according to Hindu Law 
there is no obligation on the part of co¬ 
parceners to provide at a partition for the 
marriages of the daughters of one of them 
out of the general family funds and that it 
Twas. therefore, beyond the powers of the 1st 
defendant as a guardian to bind his ward 
for a purpose which created no legal obliga¬ 
tion on the ward. But it is clear that 
Aiyasami Iyer made claim that he was 
legally entitled to a portion for his daughter’s 
marriages. Three daughters of the 1st de¬ 
fendant had been married at the expenses 
of the family estate and the only daughter 
of f?ubramania Iyer had been married and 
provided out of the family funds. There is 
no reason for supposing that Aiyasami Iyer 
did not believe that he had ground for 
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makiog the claim or that the 1st defendant 
did not believe that there were some grounds 
for the claim. Nor can we assume that the 
claim was altogether unfounded according 
to Hindu Law, although the plaintiffs in 
the Court of first instance seems to have 
conceded that the claim would not be enforc¬ 
ed by a Court of Law. Further, it appears 
from paragraph 12 of the Subordinate Judge’s 
judgment that there were other matters in 
dispute between Aiyasami Iyer and his 
brothers. All of them were settled by 
Exhibit C and it is impossible to separate 
the promise contained in paragraph 13 from 
the other terms of Exhibit C and to test its 
validity by a consideration merely of tbe 
abstract legal question which is raised to 
resist the promise. We must uphold it as 
one of the terras of a hona fide compromise 
constituting a settlement between the mem¬ 
bers of the family. 

We now proceed to the consideration of 
the last question, whether the suit is barred 

by section 43 of Act XIV of 1882. The 
defendant’s contention is that the plaintiff 
should have included the present claim in 
tbe Suit No. 31 of 1904 on the file of the Addi¬ 
tional Gubordinate Judge’s Court of Tanjore 
instituted by the plaintiff’s husband against 
the defendants and Subramania Iyer for 
division of the family properties. The learn¬ 
ed Vakil for the appellants contends that tbe 
cause of action was the same in both suits 
namely the agreement of partition, Exhibit 
C, and that the suit is, therefore, barred by 
section 43. The argument is fallacious for 
several reasons. In the first place the pre- 
sent claim is one against the 1st and 2nd 
defendents only, while the right to division 
of the properties was against all the members 
of the family including Subramania Iyer. 
See Nannu v. Baman (1). Secondly, the par- 
ties agreed to execute separate pro-notes for 
the sum of Rs. 5,000, Exhibit A being exe¬ 
cuted by defendants Nos. 1 and 2 and another 
pro-note by Subramania Iyer for the re¬ 
mainder of the amount. The original ag¬ 
reement to pay Rs. 5,000 was thus split up 
into two contracts. In Exhibit B, the letter 
already referred to, the let defendant and 
Subramania Iyer say, “As we have not found 
it convenient to settle it now (that is, the 
payment of Rs. 5,000) according to the 


aforesaid arrangement (that is, to pay the 
amount within 3 months from the date of 
Exhibit 0) we have on this day separately 
executed promissory-notes to you for the 
said amount and thereby the said matter has 
been settled.” In other words, the obligation 
created by Exhibit C is regarded as discharg¬ 
ed by the execution of different pro-notes. 
There can, therefore, be no doubt that tbe 
promise contained in paragraph 13 to Ex¬ 
hibit 0 became separated from the other obli> 
gation contained in that instrument and was 
split up into two different obligations by 
two pro-notes. Each pro-note, therefore, 
furnishes a separate cause of action different 
from the obligation existing under Exhibit 
0. Thirdly, even apart from the effect of 
Exhibit B, we have no doubt that although 
the original obligation may be single and 
entire, if the parties agree to execute a 
separate document for a part of the obliga¬ 
tion that document will constitute a distinct 
cause of action. 

In Sesha Ayyar v. Krishna Iyengar (2) a 
sum of Rs. 10,5'J0 was found due by a debtor, 
and for this araouiit two mortgage bonds 
were executed by him, one for Rs. 10,0C0 
and the other for Rs. 500, on the same date. 
It was contended that a suit instituted on 
the bond for Rs. 10,000 was barred by a 
previous suit on the one for Rs. 500. Shep¬ 
pard and Davies, JJ., held that it was not. 
The learned Judges say: **It may be true 
that the terra cause of action* is nsed in 
that section in a peculiar way, but we do 
not think that when parties for whatever 
reason choose to agree that there should be 
two instruments and two obligations, the 
Courts are justified in saying that there is 
only one obligation,” The same view was 
held in Umed Bholchand v. Fir Saheh Jiva 
Miya (3). There, for the amount due on a 
previous bond, two different bonds were 
executed by the debtor. Sargent, 0. J., 
ahd Melville, J., held that the bonds furnish 
different causes of action for purposes of 
section 43. Tbeir Lordships say: **There 
can be no doubt that the two bonds and the 
default in payment of them constitute^ in 
any view of the expression 'cause of 
action*, two distioot causes of action and 
there is nothing, we think, in the language 

(2) 24 M. 96. 

(3) 7 B. 134. 


(1) 16 M. 886. 
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of the seotion (which would appear to have 
been mainly designed to discourage multi- 
plicity of suits) which would justify the 
Court in going behind the bonds to con¬ 
sider the circumstances out of which they 
sprung, albeit those circumstances might 
themselves at the time have constitut¬ 
ed a cause of action.’* See also Sundar 
Singh v. Bholu (4) and Moro Eaghunath v. 

Balajt Trimhak (5). 

It is immaterial, as pointed oat by the 
Bombay High Court, for the decision of 
an- objection under section 43 to consider 
whether a suit could have been instituted 
on the original indebtedness apart from 
the pro-notes. It is often the case no 
doubt where a pro-note is executed for a 
previously existing debt, that an action 
may be maintained on the debt, apart 
from the pro-note. And it is sometimes 
necessary to do so, as when the pro-note 

is unenforceable for defect of stamp or other¬ 
wise. But this does not shew that the pro¬ 
note itself is not a cause ^ of action. There 
are two causes of action in a case on either 
of which a suit may as such be maintained. 
The presumption would, ordinarily, be that 
the cause of action for debt is merged m the 
pro-note. But there would be no effective 
legal merger where the pro note cannot be 
sued on. If several pro-notes are executed 

for portions of the same debt, each pro-note 

creates a cause of action, and this would 
be so, even if it be assumed that a suit 
might be instituted for the whole debt on 
the original cause of action. If the cre¬ 
ditor neglecting one of the pro notes insti¬ 
tute a suit for the amount secured by it on 
the original cause of action, there is no doubt 
he would not be entitled to maintain another 
suit for the I'emaining amount on the original 
debt. In such a case he could claim no more 
than the amount secured by the particular 
pro-note. That pro-note is not a cause of 
action on which he could claim the value of 
the debt. Seotion 43 compels a person only 
to include the whole of the claim arising 
from the same cause of action. It does not 
require him to include what he could claim 
on a cause of action distinct from that which 
he sues on. Mr. Rangachari has referred 
to three oases in support of his contention: 

(4) 20 A. 322. 

( 5 ) 13 B. 45. 


Appasami v. Eamasami (6), Skanmugam 
Pillai V. Syad Qhulam Ghose (7), and Preonath 
Mukerjee v. Bishnath Prasad (8). In the first 
of these, Appasam^ V. Eamasami (6), upon a 
settlement of accounts a sum of money was 
found due to a creditor, which the debtor 
agreed to pay. He gave the creditor an 
order on his agent to pay a portion of the 
amount from the profit of certain lands 
and promised to pay the balance within a 
month. The agent having failed to make 
payment, two different suits were instituted 
on the same day against the debtor for 
the amount which he had directed the agent 
to pay and for the balance respectively. 
It was contended that both suits were barred 
by sections 42 and 43. Brandt and Parker, 
J J., held that the giving of the order on the 
agent was not similar to the execution of a 
pro-note so as to give the creditor a separate 
cause of action for the amount of the order, 
and that the cause of action for the whole 
amount remained the same. They dis¬ 
tinguish Umed Dholchandv. Pir Saheh Jiva 
Miya (3) and hold that one of the suits must 
be held to be barred. That case is clearly not 
analogous to the present one where a distinct 
source of obligation was created by the 
execution of the pro-note. In the second case, 
Shanmugam Pillai v. Syed Ohulam Qhose{7) ^ 
an tnamdar obtained separate muchilikas from 
the ocGapyv s ryot of his laud for two different 
years. He first instituted a suit for rent for the 
later year and subsequently instituted another 
for the rent of the earlier year. Benson and 
Bashyam Ayangar, J J., held that the second 
suit was barred. The judgment was based 
on the ground that the muchilikas did not 
furnish the cause of action for rent. They 
apparently regarded a muchilika as merely 
evidence of the terms of tenancy between the 
landholder and the ryot. They observe: 
“ Though there were separate muchilikas for 
faslis 1306 and 1305 yet there was but one 
cause of action, namely non-payment of rent 
by a tenant to his landlord. Though the 
rents became payable under different docu¬ 
ments and at different times, they are only 
different claims under the same cause of ac¬ 
tion or tenancy. Tbe case is very similar to 
the case where several articles are sold in 

succession by A. to B. If the vendor sues for 

(6) 9 M. 279. 

(7) 27 M. 116. 

(8) 29 A. 256; A. W. N. (1907) 41j 4 A. L. J. 86. 
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the price, he must sue for the price of all the 
groods sold up to the date of his suit, and 
cannot sue separaiely first for oneand then for 
another.” In Preonath Mukerji v. Bishnath 
Prosod (8), the third case, .4,“adoctor, agreed 
with B. to accompany B. to flardwar as his 
medical attendant on a fee of Rs. 100 a day. 
After seven days B. gave A a promissory-note 
for Rs. 700 representing seven day's fees. B, 
who was a Vakil also promised to assist A. pro* 
fessionally in certain litigation. 5., however, 
died before he could fulfil his agreement to 
render professional services. A. ‘sued B.’s 
son upon the promissory-note first and sub* 
sequently in a separate suit for the balance 
of his fees for attendance at Hardwar under 
the alleged agreement and for fees for 
later attendance at Benares.” It was held 
that the second suit was baried by the 
provisions of section 43 of the Civil Pro¬ 
cedure Code so far as the fees for 
attendance at Hardwar were concerned, 
though not in respect of the other fees claim¬ 
ed. The learned Judges, Stanley, C. J,,and 
Burkitt, J., say that the cause of action for 
medical fees was the same in both cases and 
that it was in reality the breach of the 
agreement to pay a fee of Rs 100 per day 
for attendance on the deceased. They ob¬ 
serve: “it is true that Raghunath Prasad 
executed a promissory-note to secure the 
payment of Rs. 700 on account of fees for 
seven days, but the fact that this security 
was given does not take the case out of 
section 43 because of the proviso to that 
section which is in the following terras: 
‘For the purposes of this section an obli¬ 
gation and a collateral security for its 
performance shall be deemed to constitute 
but one cause of action.' The contention, 
therefore, that the cause of action on the 
promissory-note is one cause of action and 
the cause of action for the recovery of the 
balance of Rs. 600 forms another cause of 
action, is not well founded.” With ail 
deference, we are unable to agree with the 
learned Judges that a pro-note executed 
for payment of a debt is ordinarily to be 
regarded merely as a collateral security 
for the debt. The deposit of title-deeds 
or mortgage as security is only an acces¬ 
sory right to secure the rendering of the 
main right, namely, the debt. But a pro¬ 
missory note is prima facie to be regard¬ 
ed as the record intended by the parties 


of the obligation to pay the debt. The 
decision is not in accordance with the 
case already referred to above, including the 
judgment of the Allahabad High Court, 
in Stindar Singh v. Bholu (4), which is not 
referred to in the judgment. 

For the reasons mentioned above, we 
hold that the present suit is not barred 
by section 43 of the Civil Procedure Code. 

We dismiss the second appeal with 
costa. 

Appeal dismissed. 


(s. c. 14 0. C. 287.) 

OUDH JUDICIAL COMMISSIOJJER'S 

COURT. 

Rent Appeal No. 16 op 1911. 

July 20, 1911. 

Preient: —Mr. Evans, J. C., and 
Mr. Lindsay, A. J. 0. 

Raja RUDRA PRATAB SAHI— 

ITLaintifp 

versus 

GAJADHAR SINGH and gthbss — 

Defsndant8. 

Suit for arrears of rent—Joinder of claims in respect 
of several holdinjs Oudh Rnet 4c< {XS.1I of 1886J, ®. 
IDS, cl. (2). 

Under the Oudh Rent Act a single suit by a land¬ 
lord for arrears of rent duo from a tenant in respecc of 
several holdings in one and the same village is 
competent. 

Whore the holdings are not all held under the 
same tenure the Court may. if nocessary, specify in 
its judgmoiit tho arrears duo with respect to each 

holding. 

Jagannth Pra^iad v. !Zori.'29 A.18; 3 A. it. J. 6l0j A 
W, N. (1900 253, distinguished. 

Appeal against the order of the District 
Judge, Rae Bareli, dated 23rd December 
1910, upholding that of the Deputy 
Collector, Sultanpur, dated 19bh September 
1910. 

Baba Ishti Prasad^ for the Appellant. 

Mr. O. H. Thomas^ for the Respondents. 

JUDGMENT.—The appellant instituted a 
suit for arrears of rent against tha respond¬ 
ents and the suit has been dismissed because 
the claim referred to three different holdings. 
The learned Judge held that there was an 
obvious inoonvenienos in the trial of the j>ink 
suit with respect to three holdings of a 
different character as the tenant might be 
ejected from all tlie holdings merely bscausa 
lie had failed to pay the rent due for one 
only. He referred to the case of Jagannatk 
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Prasad v. Tort (1), where ifc was held for 
similar reasons that a single suit for arrears 
of rent in respect of separate holdings cannot 
be brought under the Agra Tenancy Act 
of 1901. 

We cannot find any provision in the Oudh 
Rent Act which prohibits one suit for all 
arrears due from a tenant in one village to 
the landlord and no question relating to 
ejectment for non-payment of arrears need be 
discussed at present. But, if necessary, the 
Court trying the suit can specify in the 
judgment the arrears due with respect to 
each separate holding, as it is possible that 
the holdings may not all be held under the 
same tenure. 

We accept the appeal and, setting aside 
the decision of the lower Court, remand the 
case, through the lower Appellate Court, to 
the Court of first instance for trial on the 
merits. Costs to abide the result. 

Oase remanded. 

(1) 29 A. 18} 3 A. L. J. 610} A. W. N. (1906) 253. 


[s. c. (1912) 1 M. W, N. 65; 11 M. L. T. 84.] 

MADRAS HIGH COURT. 
Second Civil Appeal No. 1027 of 1910. 

December 14, 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

VBNKATESA IYENGAR —Plaintiff- 

Appellant 


versus 

KOMALAMMAL and others—Defendants 

—Respondents, 

Practice — Eoliday — Delivery of judgment — Not 
illegal. 

The delivery of a judgment on a holiday in not 
illegal. 

A Judge is not prohibited from doing any particu¬ 
lar kind of work during holidays. But if any party 
is injuriously affected by a Coui t doing any judicial 
work on a day when the Court is closed he will be 
entitled to a redress for the grievance. 

Sri Nilmoney Singh v. Bhoxoani Chum, 1 Marsh. 327 
Bennet v. Potter, 2 C. and J. 622, 1 L. J. Ex. 258* 
Qohind Kumar v. Euro Qopal, 11 W. R. 537 ; 3 B. L. r! 
Ap. 72, Unun^ Ramchetterjee v. Protab Chunder, 16 
AV. R* 231, Bisram JBfahton v* Sahibunnissa^ 3 A, 333 
Ram Das Chaharbati v. Official Liquidator, 9 A. 366 
referred to. * 

Skeoram liivari v. Thahir Prasad, 30 A. 136, 3 M, T,. 
T. 211, 6 A. L. J. 106; A. W. N. (1908) 43, referred to. 

Sem6?e:—The English rule with regard to Sundays 
being a dies non does not apply in India. 

ParajnshooJc Das v. Rood Dowlah Bahadur. 7 M H 
C. R, 285, referred to. 


Second appeal against the decree of the 
District Court of South Arcot, in Appeal 
Suit No. 132 of 1909, presented against 
the decree of the Court of the District 
Munsif of Paurutti, in Original Suit No 221 
of 1908. 






ter, lurcne Appellant, 
for the Respondents. 
JUDGMEN'T.—In this ease we intimated 
oar opinion at the hearing that the ooneln- 
sion arrived at by the lower Appellate 
Ooart regarding the plaintiff’s title was 
binding on us, the question being purely 

one of fact. Bat the validity of that Court’s 

judgment was also attacked on the ground 

that the District Judge acted withont 

junsdiotiOB in delivering his judgment 

on the 29th December 1909 when the 

Court was closed for the Christmas 
nohdays. 

We are of opinion that the delivery of 

t (we are taking it 

that the 29th December 1909 had been 

notified as a general holiday) is not illegal 

It 18 not contended that there is any express 

provision of law prohibiting the perform- 

anoe of any judicial work on a holiday 

or laying down that a judgment delivered 

Section 30 

of the Madras Courts Act, III of 1873, enacts: 

ihe High Court may permit the Civil 
Courts under its control to adjourn from 
time to time for periods not exceeding in 

year.** 

Ihe seoUon merely gives permission to ad- 
journ. There is no prohibition of the doinir 
of all work of a judicial character daring 
time when the Court is adjourned 
Under whatever authority the Court may 

have been adjourned during the Christmas 

holidays, the appellant has not shown that 
the Judge was prohibited from doing any 

parl.enlar kind of work daring the period. 

If any party is injuriously affected by a 
Court doing any judicial work on a ly 
when the Court is closed, he will, no doubj 
be entitled to redress for the grievance 
But It 18 not contended in this case that 
the appellant has been prejudiced by the 
aehvery of judgment on the 29th D^em! 
ben Reliance has been placed on Order 
XX, rule 1 of the Civil Procedure Code 
which provides that the Court shall 
pronounce judgment in open Court either 
at once, or on some future day of which due 
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notice shall be given to the parties or 
their pleaders.*’ The expression in open 
Court refers to the place and manner of the 
pronouncement of judgment. The provision 
with regard to the time of pronouncement 
is merely that it shall be at once or on some 
future day of which notice shall be given. 
Holidays are not excepted provided notice 
be given. With regard to the place where 
the judgment is to be pronounced it has 
been held that the pronouncing of the 
judgment out of Court is only an irregularity 
and will not be a good ground of appeal. See 
SH Nilmony Singh Vco v. Bhoivani Churn 
Panda (1). In other words, the section is 
only directory in ils nature and does not 
absolutely prohibit as illegal the pronounce* 
ment of judgment otherwise than in ac¬ 
cordance with its provisions. Our attention 
has not been drawn to any authority in 
favour of the appellant’s contention. In 
Black on ‘ Judgments,’ Vol. 1, section 182, 
the learned author says:‘‘In regard to other 
(than Sundays) legal holidays, the general 
rule is that unless the statutes recognizing 
or creating them expressly prohibit the 
exercise of judicial functions upon them the 
Courts may validly render judgments and 
transact their other usual business. And 
even if they are declared non judicial holidays 
this will not hinder the performance of 
ministerial acts. Thus the statute in Georgia, 
declaring the fourth of July a holiday does 
not inhibit the Courts from sitting on that 
day, or make a judgment rendered on that 
day void, except when the day falls on 
Sunday. So it is held that a judgment 
rendered by a Justice of the Peace on 
Thanksgiving-day is not void.” The same 
learned author in his article on 'Judgments* 
in the American CyclopmJea of Law 
and Procedure, Volume 23, page 675, 
observes unless authorized by statute or by 
the consent or agreement of the partie.s, 
a valid judgment cannot be rendered in 
vacation, this being a judicial act which can 
be performed only when tha Court is in 
Session:” This passage is not inconsistent 
with the statement of the author in his 
book on Judgment*, for here he is referring 
to cases where under statute the Court 
is bound to perform its judicial acts during 
terra time and he points out in a foot-note 
(1)1 Marsh 327 . 


that * under a statute authorising the Courts 
to take cases under adcisement after trial 
or hearing at the term, ibis held that the 
judgment may be rendered in vacation.* In 
Wells on ‘Jurisdiction,* page 126, the reason 
of the American rule that a judgment read* 
ered during vacation is void is pointed out. 
It is the result of express statutes that the 
jurisdiction of the Court should be exercised 
during term time. There is no English 
authority in support of the appellant's 
position. In England, no doubt, Sunday is a 
dies non under the common law and all judi¬ 
cial work on the day is prohibited by statute. 
See Broom’s Coramentarie.s, page 15. The 
Sunday Observances Act of 167o also provided 
that no writ, process, warrant, order, judg¬ 
ment or decree shall be served or executed or 
caused to be served or executed upbn the 
Lord s day. The English rule with re¬ 
gard to Sundays, it has been held, has no 
application to India. Sec Parartshook D<x$ 
V. liocd Boxolah Bahadur (2). In Bennett 
V. ro/^e/-(3), Lord Lyndhurst held that 
there was no objection to the doing of 
judicial work on other holidays. To that 
case the time for pleading expired on a 
holiday at six o'clock in the evening of 
which day the plaintiff opened the office 
and signed judgment for want of a plea. 
At 8 o deck the plea was delivered. 
Application was made to set aside the 
judgment for irrgularity, oontending that 
the plaintiff had no right to open the office 
for the purpose of signing judgment. But 
the learned L^rd observed ; “The office 
may be opened at any time ; it is dosed 
on a holiday f. r the beuehb of the officers 
and that they may attend if they think fit 
so to do. In Gohind Koonxar Ohoxodhry v. 
Ruro Qopal Nag (4) and Ununtore^mchatlerue 
V. Froiah Ohuader Shiromonce (5) it was 
held that the registration of a plaint on a 
Sunday or other holiday was not illegal. 
In Bisram Muhton v, Sahih un nissa (6) it 
was held that a sale of property in exeou- 
tion on a dose holiday was not illegal. 

In Ram Das Ohakarhati v. The Official 

(2) 7 M. H. C. R. 2S5. 

^ 268. 

(4) 11 W. R. 637; 3 R. L. R Ap. 72. 

(6) 10 W. U. 231. ^ 

(0) 3 A. 333. 
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LiquidatoTj Cotton Ginning Company^ Limits 
Oawnpore, (7) the question was consider¬ 
ed at length by Sir John Edge. C. J., and 
Oldfield, J. There objection was raised to 
proceedings in the winding-up of a company 
and settling the list of contributories being 
held during the long vacation, but it was 
overruled. The learned Judges say with 
reference to section 17 of the Bengal Civil 
Courts Act: This section, it appears to 
us. was framed in the interests of the 
Judges and the officials of the Courts and 
probably also in that of the Hindu and 
Muhammadan pleaders, suitors and wit¬ 
nesses, whose religious observances might 
interfere with their attendance in Court on 

particular days. The cases which 

have been decided upon the construction of 
section 6 of the 29 Oh. II. Cap. 7. com¬ 
monly known as the Lord^s Day Act, do 
not. in our opinion, afford any assistance to 
us in the present case; but the difference 
between the wording of that section and 

the section in question in this case is strik¬ 
ing. That section provides that no person 
or persons upon the Lord’s Day shall 
serve or execute or cause to be served or 
executed any writ, process, warrant, order, 
judgment or decree (except in cases of 

treason, felony or breach of the p6ace);and 

by that section it is specifically enacted that 
the service of any such writ, process, 
warrant, order, judgment or decree shall be 
void to all intents and purposes whatsoever. In 
the section under consideration there are no 
such specific words as those above quoted. 
If ifc had been intended by the Legielature 
that a Judge should have no jurisdietiou 
or power to enter upon a judicial proceed- 
ing or luquiry on a close holiday and that 
■ • Judge on a close holiday holds a 

judicial inquiry the proceedings should be 
void, it would have been easy for the Legis¬ 
lature to have expressed such intention by 
the use of apt words such as we find in 
section 6 of the Lord’s Day Act.” ‘‘By the 
Eules of Hillary Term 6, William IV, it 
was ordered that certain days shall be 
observed or kept as holidays in the several 
offices belonging to the said Court.” With 
reference to the days mentioned in the 
Rales we find it stated in Note (1) at pa^e 

50 of "PeterdorS.'a” Abridgment of Common 

{!) 9 A. 366 


orU Statute Law, Yolnmo V, Second Edition, 

Iheae are not dies non but periods of 
vacation for the Courts and offices. The 
proceedings are not suspended.” And, 
again, in the same note, “* * * They are 
closed on a holiday for the benefit of the 
officers, and if they think fit to attend 

ey ™ay and if open, judgment may be 

signed’' we are of opinion thaton such 

a close holiday as that in question, a Judge 
might properly decline to proceed with any 
inquiry trial, or other matter on the civil 
side of his Court; and any party to any 
judicial proceeding, if present, could 
successfully object to such inquiry being 
proceeded with and, in the event of any 
such inquiry having been proceeded with in 
his absence and without his consent, would 
be entitled to have the proceedings set aside 
as irregular, probably in any event, and 

certainly if his interests had been prejudiced 
by such irregularity.” 


It will be observed 
an inquiry a party 
earily be prejudiced 
absence, but not so in 


that in the case of 
would almost neoes* 
if it goes on in his 
the case of delivery 


tL A Judges of 

the Allahabad Court go on to point out 

that at best the conduct of judicial proceed¬ 
ings on a holiday can amount only to an 
irregularity. Reference has been made at 

Thakur Prasad (8), where it was held that 
the decision of a case, on a Sunday, would at 
best be only an irregularity and the Court was 
inclined to agree with the decision in Pram- 
slwok Das V Bood Dowlah Bahadur (2) that 

at an “"V applicable to India 

at all. Section 15 of Act XII of 1887 the 

BsM. 1, N. W. P. .„d 4.,.„ CivT CodS 
Act, expressly provides that a judicial act 

done on a close holiday is not invalid by 

reason on^ of its having been done on that 

day. This IS only a legislative recognition of 

what must be held to be the law on general 
principles. 

We are of opinion that the appellant’s ob- 
jectioD must be overruled 

Appeal diemissed, 

(8) 30 A. 136; 8 M, L.'-T. 211‘ 6 A r t me a 
W.N. a908) 43. ■ J. 106; A. 
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(s. c 14 O. C. 295.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civrt* Appeal No, 350 op 1910. 

August 2, 1911. 

/^rejen^;—Mr. Lindsay, A. J. O., and 

Mr. Rafique, A. J. C. 

Musaynmat BHAGANNAH and others 

pLAiNTiFPd—A ppellants 

versus 

CHANDI SINGH and ophers — 

Defendants — Respondents 

Himhi Law—Joint Hindu family—Mortgagc by a 
co-parcener oj his undivided interest — Mortgagee’s 
eqiHtahlc rtp/i/s—Bona fide transferee without notice 
— Transfer of Properly Act (IV oJ 1882^, s. 43. 

C. an undividocl co-parcouor subject to tlio Mitak- 
shara Law made a mortgage of his undivided interest 
in favour of the plaintifTs-appellants. Subsequently 
there was a partition and tho separated shaio of O. 
passed by mortgage and sale to tho defondants-ro- 
Sj^ondents wlm whore found to have taken tlie transfers 
without notice of tl»o prior mortgage in favour of tho 
plaintilTs*appellants. 

Held^ that tho plaintiffs-appellants are not entitled 
to have it declared that tho separate share of C. in 
tho hands of the dofondants-transforees is sul)joct to 
a charge in their (appellants’) favour. 

Although an undivided co-parcener subject to tho 
Mitakshnra Law cannot make a valid alienation of his 
undivided interest, yet the Courts acting upon tho 
principle that a person should not l)o allowed to pro¬ 
fit by his wrong have given relief in equity to tlio 
alienee by giving him a charge for his money upon 
the separated interest of tho co-parconor from whom 
ho took his transfer. But such equitable right can¬ 
not be enforced against persons who have taken bona 
fide for value and without notice. 

Mahahir Prasad v. Ramya.I Singh 12 B. L. R. 00; 
20 W. R. 192; Jamuna Prashad v. Ganga Prashad 
Sinjh, 19 C. 401, Banicnr v.Daya Shankar 13 C. NV. 
N. 815; 1 Ind. Cas. G70; Muhunt Ratn Sunder Das v. 
Sarhnmdeo Narain 14 C. W. N. 552; 2 Ind. Cas. 98G; 
Jialgohind v. Narain 15 A. 339; 20 1. A. IIG and 
Madho Prasad v. Mehrban Singh 18 C. 157 at p. IGl; 
17 I. A. 194, referred to. 

Appeal against the decree of tho Addition¬ 
al Judge, Hardoi, dated 29th April 1910, 
modifying that of the Munsif, South Unao, 
dated 25th January 1910. 

Mr. Mumtaz Husain^ for the Appellants. 

Mr. A. P (Sen, for the Respondents. 

JUDGMENT.—The facts of the case 
under appeal are set out in Mr. Chamier’s 
remand order dated 22nd March, 1911. 

The issues remanded for trial were: — 

(1) Had defendant No 2 notice of the 
mortgage of 1687 when he took the mort¬ 
gage made in his favour by defendants Nos. 
1 , 3 and 4? 

(2) Had defendants Nos. 5 and 6 notice of 


the mortgage of 1887 when they purobaaed 
part of the property? 

The Court below has found that in both 
instances the transferees took without notice 
of the mortgage of 1887 executed by the 
first defendant Ohandi Singh and this finding 
has not been and cannot be contested in 

second appeal. 

The question then which we have to de¬ 
cide is whether in these ciroumstancea^ the 
morlgagees in a suit to enforce their rights 
under a mortgage executed by Ohandi 
Singh, a member of a co-parceoary body, are 
entitled to have it declared that although the 
mortgage executed in their favour was in¬ 
valid under Hindu Law, they are neverthe¬ 
less entitled to a charge for the mortgage- 
money on the separate share of Ohandi- 
Singh in the hands of these transferees. In 
support of tlie contention that they are so 
entitled, the learned Counsel for the appel¬ 
lants, as noted in Mr, Chamier s order, relies 
upon the cases repoi ted in Mahahir Parshad 
V. Ramyad Sittgh (1) and Parshad 

V. Ganga Prashad Singh (2). He has also 
referred to two other cases, namely, Bunujur* 
Lai V. Daya Shankar (3) and Mohunt Rain Sun* 
dar Das v. Barhamdeo Narain (4). The prin¬ 
ciple laid down in all tiieso oases may be 
stated shortly to be this, that although an 
undivided co parcener subjeot to the Mitak* 
shara Law cannot make a valid alienation of 
his undivided interest it does not follow that 
a Court of equity would be bound uncondi¬ 
tionally to declare a mortgage or a sale of 
an undivided co-parcener’s interest invalid 
BO as to allow the oo-paroener (mortgagor 
or vendor) to profit by bis own wrong. And 
acting upon this principle the Courts have 
given relief in equity to the alienee by giving 
him a charge for his money upon the separat¬ 
ed interest of the co-parcener from whom he 
took his transfer. But, obviously, the claim 
of such an alienee to this equitable relief 
may be affected by the intervention of cir¬ 
cumstances (such as have arisen in tho pre¬ 
sent case) which render it imposaible to 
grant such relief without prejudice to the 
interests of the innocent third parties# 
Since the date of tho mortgage in tho plaint- 
iffs-appellants’ favour it is proved that the 

(1) 12 B. L. R. 90; 20 W. U, 192. 

(2) 10 C. 401. 

( 3) 13 0. W. N. 815; 1 Ind. Oaa. 67o. 

(4) 14 0. W N. 552; 2 lud. Cas. 986. 
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separate share of their mortgagor Chandi 
biDgh has passed by mortgage and sale to 
third parties who took without notice of this 
mortgage: so that, whateYer the rights of the 
mortgagees might have been, had Chandi 
fcingh s interest remained undisposed of, they 
are at the present time on quite a different 
footing. In oases like these the right of the 
alienee to relief is merely an equitable right 
and no such right can be enforoed against 
persons who have taken hona fide for value 
and without notice. And it was for this 
reason we take it that their Lordships of 
the Privy Council in the case of Balgabind 
Vas V. Narain Lai (5) refused equitable re¬ 
lief to the mortgagee as against a person 
who had in good faith and without notice of 
the mortgage purchased at a sale in execu¬ 
tion of decree a portion of the mortgagor’s 

In his argument on behalf of the appel¬ 
lants Mr. Mumtaz Husain has relied strongly 
upon a passage contained in the judgment 
Madho Parshad v. Mehrhan Singh (6) in 
which it is said:— 


ITopT separate iafcer. 

est after partition can arise out of what was 

Th^nH transaction. 

The principle la^ down in section 43 of 

the Transfer of Property Act cannot be ap- 

plied to the case of a mortgage executed by 

a person who is disqualified to mortgage 
Icf. Badha Bai v Kamod Singh (7)] and even 
if it coil d It IS clear from the language of 
that section that the transferee’s option to 
enforce the transfer with respect to any iZ 
terest which the transferor may acquire in 
the property while the contract to transfer 

subsists cannot impair the right of traas, 
ferees in good faith for consideration who hay; 

no notice of the option. 

For the above reasons, we are of • 

‘rl't"”;" ““ »'T 

titled to relief by having* it declarAr? fi, 4 
the separate share of their mortgagor OhaSdi 
Singh in the hands of the defendants tranl 
ferees is subject to a charc’e in thftir f i 

!»..■) f„o.r. Th. rst 

missed with coats. 


“An agreement by the members of an un- 

divided family to hold the joint property 
individually m definite shares or the attach¬ 
ment of a member’s undivided share in exe¬ 
cution of a decree at the instance of his cre¬ 
ditor will be regarded as sufficient to support 
the alienation of a member’s interest in the 
estate or a sale under the execution.” He 
argues that in accordance with this dictum 
as soon as partition was effected after the 
date of the mortgage by Chandi Singh bet- 
ween the members of the family to 4hich 
Chandi Singh belongs, a charge on Chandi 
bingh 8 separate share was ipso facto created 
in favour of the mortgagee and that trans¬ 
ferees who took from Chandi Singh subse¬ 
quent to the date of the partition must be 
deemed to have taken subject to the mort¬ 
gagee’s lien. We cannot, however, regard 
this statement of their Lordships as author¬ 
ity for the proposition which is advanced 
for the appellants. If the true doctrine is 
as it appears to be that no co-parcener in an 
undivided family governed by the Mitak- 
shara law can make a valid mortgage of 
his undivided share in the joint family 
estate without the consent of his co-sharers 
it seems to be impossible to hold that a 
(6) 15 A. 339; 201. A. 116, 

(6) 18 0.157 at p. 161 (P.C.); 17 LA. 19A 


(7) 30 A. 38: A. W. N (1907127^74 


[a. c. (1912) 1 ir. W. N. 68.1 

Madras high court 

Second Civil Appeal Ho. 1283 of 1910 

November 30, 1911 

S„d.r. Aip.r ..j 

AA A T r A Justice Spencer, 

MALLA VEERAHNA and another- 

Defendants—Appellants 

^, versus 

MALLA CHELAMATrA and others- 

Plaintiffs— Respondents 

Adverse possession —• 
of title to the knoxoledge of the owner 

Where the possession of defendant is of .n * 
efieeotive nature, supposinf^* its 
improved by an assertion oi title it is 
the party so in possession to prove thnf- 
knowledge of such assertion. ^ ^ ^ owner had 

An “openly avowed claim” means a claim u 

“ue 01^77 knowledge of iho 

Second appeal against the decree of the 

"1 S“l908 

.^o. i>6 ot iy08, presented against tKaf 

lot Munsif of 

bompeta, in Original &ait No, 669 of 1907 
Mr. V. Ba mdoss, for the Appellants. ' 
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JESA BAM V, THAKAR DAS. 

Mr V. Ramesam, for the Respondents. 

.mOGMENT.—The finding is that the 
title to the property belongs to the plaintiff. 

The lower Appellate Court has also found 

that the defendant had not 
fiion of the plot for more than 12 year 

before the suit. He at first had only what 
may be called fugitive possession by tying 

his cattle at the place. . u j „nt 

Now. so long as the defendant had not 

taken effective possession, the legal 
sion of the land remained in the plaintiff, 

who was the owner. 

It is contended that effective possession 
must be taken to have commenced at least 
on the date of Exhibit V, that is, in 1894, 
more than 12 yeats prior to the suit, l^x- 
hibit V is relied on as an admission of the 
defendant’s title to the property by a stian- 
ger. But if the defendant’s possession was 
not effective in its character, it is not easy 
(o see how an admission of his title b.v a 
stranger would make it effective po.ssession. 
Reliance is placed on a passage in Mitra 
on Limitation, 4th Edition, page 146, where 
it is stated “in the absence of an openly 
avowed claim of right to the land, the acts 
and circumstances attending the appropria¬ 
tion or user must be such as imply or denote 
suoh a claim.’’ It the possession is of an 
ineffective character such as by tying cattle, 
assuming that its character could be im¬ 
proved by an assertion of title made to 
the owner’s knowledge, we are clearly of 
opinion that it is necessary for the defendant 
to show that the owner had knowled:jo of 
such assertion, or that it was made under 
oircumstanoes which would imply that he 
must have had knowledge. The case is 
not similar to one where the possession 
has been effective and adverse, in which 
case it is true that knowledge of such 
poBsession on the part of the owner is not 
necessary to give the defendant a title after 
the expiration of the period of prescription. 
We do not think the learned author intended 
to lay down anything different from our 
statement of the law. He speaks of an 
openly avowed claim'’ apparently meaning 
thereby a claim which may be taken to 
have come to the knowledge of the owner. 

We dismiss the second appeal with costs. 


Appoal dismissed. 


is. c. 197 P, W. R. 1911.) 

PUNJAB CHIEF COURT. 

Civil Revision Petition No. 2765 op 1907, 

July 10, 1908. 

Present I — Mr. Justice Kensington. 

Ghoudii JBSA RAM and others— 

Plaintiffs—Petitioners 

versus 

THAKAR DAS and others—Dependants— 

Resfondents. 

Civil rrocednrc Code (Act XIV of 1882), s. 102- 

Casc and application to restore it dismissed in default 
tn early part of the day^SufTicient cause. 

When a caso is called on and the parties do not 
appear tlio Court should wait a rcasonablo time be- 
foro dismissing it. A suit or a petition Bliould nob 
be dismissed owing to the absence of tho parties m 
the eaily part of tho day. 

Where a suit or a petition has been dismissed 
owing to tho temporary absence of tho plaintiff or 
his pleader and such absence is satisfactorily explained 
tho suit or petition should bo restored. rjA f ^ 

Petition for revision, under section 70 to) 

of ActXYIII of 1884 as amended by. 

XXV of 1899, of the cr ier of the Additional 
Divisional Judge, Multan Division, dated the 
12th March 1907, afifirming that of the 
Munsiff, 1st Class, Multan, dated 5th Decem¬ 
ber 1906, rejecting the plaintiff’s 

for review of his order dated 15th July 1905. 
Mr. Hatris, for the Petitioners. 

Mr. Meeran Bux, for the Respondents. 
JUDGMKNT.—The orders which really 
require consideration in this case are^ those 
of 23id June 1905, by which the suit was 
dismissed under section 10^, Civil Procedure 
Code, and of 15th July 1905. dismissing an 
application to lestore. 

Both these orders are hasty and unreason¬ 
able. The time of day at which that of tho 
28id June was passed is not noted, but it is 
cl€ar enough that th© Court did not wait at all 
as it should have done, and the fact that a 
petition for restoration was prepared the very 
same day indicates that tho plaintiff was only 
temporarily absent. 

The Older of 15th July was passed at 11 A,M. 
and here again the temporary absence of plain* 
tiffs’ Counsel was satisfactorily explained. 

Of all the subsequent proceedings in the 
lower Courts 1 can only say that it ie not 
creditable to them that they should allow the 
very simple question involved to be obscured 
by all sorts of legal teohnioalities, with the 
result that the parties have been put to the 
trouble and expense of many hearings, all of 
which could have been avoided ifthe merits 
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of plaintiffs’ application had been fairly con¬ 
sidered. 

It is enough to say that plaintiffs* explana¬ 
tions of the failure to appear when the case 
was called on on the 23rd June and 15th July 
ehould have been accepted. 

I allow the revision, set aside both those 
orders and direct that the case shall proceed 
on the original plaint conditionally on 
plaintiffs’ paying Rs. 50 as costs to the 
defendants on account of all proceedings 
from the 23rd June 1905 onward in all 
Courts including this Court. This sum will 
be paid into the MunsiO’s Court by the Slat 
July 190S. Failing corapliaoce with order, 
the suit shall stand dismissed. 

Bevision allowed. 


[s. c. (1912) 1 M. W. N. 72.] 

MADRAS HIGH COURT. 

Second Civ/l Appeal No. 1003 op 1910. 

November 24, 1911. 

Present —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

MADDANIAH— Dependant—Appellant 

versus, 

BHIMAPPA AND ANOTHER—PiAINTlFPS— 

Respondents. 

Sale of goo^s-^Suit against huger—Strangers in 
'possession—Decree only against huger — Attachment. 

Where the right of the plaintiff to recover the 
price of goods sold is against his vendee alone, third 
persons found in possession of such goods cannot be 
made liable for the price in a suit against them all. 
After a decree against the vendee, such goods may 
be attached although in the possession of others. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Bellary 
in Appeal Suit No. 82 of 1901, presented 
against that of the Court of the District 
Munsif of Bellary, in Original Sait No. 545 
of 1906. 

Mr. y. Visvanatha Sastrij for the Appel¬ 
lant. 

Mr, S. Banganada lyer^ for the Respond¬ 
ents. 

JUDGMENT,—The plaintiff sold certain 
goods to the 3rd defendant. The 3rd defend- 
ant did not pay the price of the goods. Part 
of the goods subsequently passed into the 
possession of the Ist and 2nd defendants 
respectively. In a case of cheating instituted 
by the plaintiff against defendants Nos. 1 to 
3 the goods were taken possession of by the 


Police and sold, and the price of the goods 
in the possession of the 2Dd defendant was 
subsequently paid over to him after ths 
termination of the case. The plaintiff instie 
tuted the present suit to recover the value 
of ail the goods against all the defendants 
Nos, 1 to 3. He did not challenge the valid¬ 
ity of tho sale to the 3rd defendant, and the 
suit has proceeded on the footing that the 
property in the goods passed to him. 

Both the lower Courts have passed a decree 
against the 2nd defendant, the appellant 
before us, for the value of the goods which 
had passed into his possession and were sold 
while he was holding them. The plaintiff 
alleged in his plaint that the 1st and 2nd 
defendants had made themselves sureties for 
the payment of the price of the goods by the 
3rd defendant. But both the lower Courts 
have held that the contract of suretyship has 
not been proved but a decree has been passed 
against the 2nd defendant on the ground that 
he was in possession of property belonging 
to the 3rd defendant, who is bound to pay 
the price of the goods to the plaintiff. It is 
impossible to sustain this judgment. The 
plaintiff’s right to the price was only against 
the 3rd defendant. No relief can be given 
against other persons simply on the ground 
that property belonging to the 3rd defendant 
was in their pcsseesion. No doubt, after 
obtaining a decree against the 3rd defendant 
the plaintiff would be entitled to attach any 
properly belonging to him in the hands of 
ctbeis. The Suberdinate Judge is entirely 
wrong in holding that any relief could be 
given against third persons for tho price of 
goods sold to the 3rd defendant. 

Tbe Lower Courts did not give the plaintiff 
a decree against the 3rd defendant for the 
value of the goods which had passed to the 
possession of the 2nd defendant. The plaint¬ 
iff did not ask the lower Appellate Court to 
make the 3rd defendant a party to the appeal 
in order that a decree might be passed against 
him for the whole of the price of the goods 
sold to him. We are asked to give tbe 
respondent time to make the 3rd defendant 
a party to the second appeal. We might 
have acceded to this request, if he had been 
made a party to the appeal in the lower 
Appellate Couit, but as that was net done 
we are unable to grant this request, 
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We must set aside the decree as against 
the 2nd defendant and dismiss the suit as 
against him with costs throughout. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Civil Rule No. 4504 of 1911. 

December 5, 1911. 

Present ’.—Mr. Justice Caspersz and 
Mr. Justice D. Chatterjee. 

KRISHNA DAS ROY— Petitioner 

versus 

LAND ACQUISITION COLLECTOR of 
PABNA— Opposite Party. 

Land Acquisition Act (I of 1804), ss. 3, 10, 49 — 
Collector of Land Acquisition, whether subject to High 
Court's extraordinary jurisdiction — Owner — Under-ten^- 
ant — Reference, application for, when to he made. 

A Land Acquisition Deputy Collector is subject to 
the extraordinary jurisdiction of the High Court; and 
where the Deputy Collector commits an error in not 
making a reference under section 49 of tho Land 
Acquisition Act, the High Court has jurisdiction to set 
it right. 

Administrator General of Bengal v. The Lnnd Acqui¬ 
sition Deputy Collector, 12 C. W. N. 241, followed. 

An under-tenant is interested in tho acquisition of 
the land and is an “owner” for the purposes of section 
49, and, therefore, competent to apply under that 
section for a reference to tho Civil Court. 

It is open to him to make a substantive application 
for a reference at some time before tho award is 
actually made. 

Rule agaiust the order of the Land Acquisi¬ 
tion Collector of Pabna, dated September 

22nd, 1910. 

Babns Surendra Chandra Sen and Troilokya 
Nath Ohosef for the Petitioner. 

Baba Ram Charan MUra, Senior Govern¬ 
ment Pleader, for the Opposite Party. 

JUDGMENT.—This Rale arises out of 
certain proceedings under the Land Acquisi¬ 
tion Act. 

The petitioner alleged that he is the owner 
of a salt godown, for the efBcient working of 
which the land in front is required, and that 
the Deputy Collector has acquired that 
frontal land without making a reference, as 
prayed, to the Civil Court under section 49 
of the Laud Acquisition Act I of 1894. 

We are invited in this Rule to set aside 
the order of the Deputy Collector dated the 
22nd September 1910 and his proceedings 

up to, and including, an order of the ‘24th 
May 1911 wherein he refused to make a re¬ 
ference under section IS of the Act on tho 


ground that the case had been completed and 
the award confirmed. 

It appears that the 19bh September 1910 
was the date fixed by the Deputy Collector 
for claims to be put in. On that day, no 
claim was preferred nor was any petition for 
time filed. The order-sheet of the Deputy 
Collector is exceedingly brief and does not 
embody the details mentioned in his letter of 
explanation No. 1977 L. A., dated the 23rd 
August 1911, upon which the learned Senior 
Government Pleader showing cause relies. 
However that may be, orders were reserved 
on the 29th September 1910, and the award 
in this connection was nob made until the 
21sb November 1910. The application of the 
petitioner praying for a reference under sec¬ 
tion 49 of the Act bears date the 21st Sep¬ 
tember 1910, and, apparently, reached the 
Deputy Collector through the post. Thereare 
two orders on this petition, the first order is 
“File with the record,’* the second order which 
is ever a date 22nd September 1910 which baa 
been altered, or inked over, is to the following 
effect;—“I have seen the land and godown. 
The gedown is now closed and no business ia 
being done there now. The land which ia 
now under acquisition is not in the 
front of the building audits acquisition will 
not interfere with the business if the peti¬ 
tioner intends to start business at any future 
date. The petition is, therefore, rejeoted. 
Besides, the time for filing such petition has 
expired.** In this view of the matter, the 
Deputy Collector proceeded to complete the 
proceedings and possession was duly given of 
the land in question to the Eastern Bengal 
State Railway. 

The first question that arises upon this 
Role is whether the Laud Acquisition Deputy 
Collector is subject to the extraordinary 
jurisdiction of this Court. 

AVe have been referred to the oases of the 
Administrator-General of Bengal v. The Land 
Acquisition Deputy Collector^ 2‘L-‘p€rgannahs (1) 
and British Steam Navigation Co, T, 5ecrefarv 
of State for India (2), In the present state 
of the law, we cannot do otherwise than 
follow the decision of Henderson and Mitra, 
JJ., in AdministraiGr-General of Bengal v. 
'The Laud Acquisition Deputy Collector^ 24 Per* 

gannahs {1). It would, obviously, be unjust 

(1) 12 0, W, N. 241, 

(2) sliui. 107;i2 0.’ L. J. 605j 15 0. W. N. 87* 38 
C. 230. 
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that the Deputy Oollecior should refuse to 
obey the provisions of the Act, and to pro¬ 
vide no remedy for the correction of his mis¬ 
taken action; where the law gives a right to 
a party to a certain procedure, it must also be 
deemed to give a remedy for the rectification 
of any irregularities committed in that con¬ 
nection. Section 49 of the Act clearly leaves 
no option to the Collector. It says “he shall 
refer to the determination of such question 
(whether any land proposed to be taken under 
this Act does or does not form part of a 
house, manufactory or building) to the Civil 
Court.” He appears to have recognised the 
applicability of section 49 by framing the 
second order of the 22nd September 1910 
which we have already re-produced. We en¬ 
tertain no doubt, therefore, that we have 
jurisdiction to set right the error committed 
by the Deputy Collector in not making a re¬ 
ference under section 49. 

The second question involved in this Rule 
is whether the petitioner is an owner of any 
house, manufactory or building, a part of which 
house, manufactory or building is being ac¬ 
quired. 

The word “owner” is not defined in the 
Act, but an owner must be declared to be one 
of the persons interested in the land being 
acquired [see section 3 (6) of Act I of 1694]. 
Reading section 10 of the Act we think that 
the proprietor, sub-proprietor, mortgagee, 
tenant or subtenant are all owners for the 
purposes of section 49. The petitioner is an 
under-tenant of some kind. He is, therefore, 
admittedly, interested in the acquisition of 
the land, which for the purposes of section 
49, until the Civil Court finds otherwise, 
may be presumed to be part of his salt go- 
down. 

Tbe^ question for inquiry will be whether 
the piece of land in front of the godown 
forms the only means of approach to that 
godown or is reasonably necessary for 
.the proper working of the salt business. 

We, therefore, think that the petitioner was 
competent to apply under section 49 for a 
reference to the Civil Court. 

The third contention of the learned senior 
Government Pleader is that the application 
for a reference was not filed in time. The 
first proviso to section 49, however, says that 
the owner may, at any time before the Collec¬ 
tor has made his award, withdraw his appli¬ 
cation, and it would follow that it was equally 


open to the petitioner to make a substantive 

application for a reference at some time before 

the award was actually made, that is, before 

the 21st November 1910. As a matter of 

fact, he made his application two months 

earlier, that is, on the 2l3t September 1910, 

and the Deputy Collector dealt with it on its 

merits by recording his second order after a 
local inquiry. 

It is unfortunate that the Deputy Collector 

overlooked the imperative language of the 

second proviso to section 49. We have no 

alternative but to set aside his proceedings 

from, and after, the 22nd September 1910, 

and to direct him to proceed in accordance 

with law under section 49 of the Land Ac- 

quisition Act: whether any reference will be 

necessary under section 13 is a matter 

contingent upon the decision of the Civil 

Court as to whether the land does or does 

not form part of the petitioner’s salt go- 
down. 

The Rule is made absolute. There will be 
no costs in this matter. 

Buie made absolute. 


[s. c. (1912) 1 M. W. N, 87; 11 M. L. T. 87.] 

MADRAS HIGH COURT. 

Second Civil Appeal No. 1351 op 1910. 

January 5, 1912. 

FresenU —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer, 

GOVINDA NAICKEN and another— 
Plaintiffs—Appellants 

versus 

APATHSAHATA IYER alias 
AIYAVAIYER— Defendant—Respondent. 

Sv^cijic RelieJ Act (I of 1877), ss, 15, ir^Hindu, 
family—Divided brother-^Agreement to sell — Fart. 
performance~C(mrVs power—Execution of sale-deed. 

In the case of a divided Hincu family specific 
performance of a part of a contract, affecting s^me of 
the properties, cannot be ordered by Courts, as sec- 
tion 17, Specific Relief Act, expresdy prohibits it. 

In cases falling under section 15, it is open to the 
Courts to grant a decree for part-performance, the 
term “may” indicating their discretion. 

Ponaka Subbarani Reddi v. Seshachalam Chetti 33 if 
359, 7. M. L. T. 137; 20 M. L. J. 328; 5 Ind. Cas- 79* 
Srinivasa v. Sivaram, 32 M. 320, 4 Ind. Cas. 5C6j Rama 

Raju V. Ramalingam, 26 M. 74, explained and dis. 
tinguished. 

A Court cannot compel the defendant to execute a 
deed of sale for the whole property and, on his failure 
to do so, issue one in his name under the seal of the 
Court, as it cannot sanction a transactioa devoid 
of any legal effect. 
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Barren t. 2 Sm. and Gifford, p. 43, diatin- 

^A^Conrt cannot ask a party to do an act the effect 
of which would be to compel a third party to bring 

a snit. , 

Second appeal against the decree or the 

District Court of Tanjcre, in Appeal Sait 
No. 614 of 1909, presented against that 
of the Court of the District Munsif of 
Tiruvalur in Original Suit No. 174 of 1908, 

Mr. P. S. Sivdfiwami lyer^ for the Appel- 

lantS. r J.X Tf 

Mr. T. Jl. Eamachandra Iyer, for the Ke- 
Bpondent. 

JUDGMENT.—The suit was brought for 
specific performance of a contract to sell 
certain lands. Although the agreement to 

sell was executed by the defendant alone, it 
was stated in the document that the lands 
were being enjoyed in equal shares by the 
defendant and the defendant’s divided elder 
brother, and that they had been purchased 
out of money belonging to them severally. 
The defendant agreed to have the proposed 
sale-deed executed by himself and by bis 

brother on his own account and as guardian 

of bis minor son. 

The District Munsif found (1) that both 
parties knew full well at the time of execu¬ 
tion of the agreement to sell (Exhibit A,) 
that one-half of the land belonged to Rama- 
samier and his son, and (2) that the agree¬ 
ment fell through owing to the default of 
both parties. Referring to illustration (a) 
to section 15 of the Specific Relief Act and 
to section 17, he decided that this was not 
a case in which specific performance of a 
part of the contract could be enforced, inas¬ 
much as the defendant was not competent to 
transfer the half to which he did not possess 
a title, and as the plaintiff made no offer to 
purchase the defendant’s own half paying 
the price agreed upon and waiving all right 
to compensation for deficiency or for loss. 
The District Judge did not agree with the 
District Munsif upon this point. He was 
unable to see that there was anything to 
debar the plaintiff from asking for a sale- 
deed for the whole land to be executed iu 
his favour by the defendant as stipulated in 
Exhibit A, the plaintiff being allowed to take 
the document for what it was worth. The 
District Judge further remarked that he 
found no reason for declaring the agreement 
unenforoeahlo on general grounds. He de¬ 
clined, howovor, to give the plaintiff a decree 


on account of bis delay of three years in 
instituting the suit. 

In a case of minors, when a suit was 
brought for specific performance of a contract 
of sale and the contract was found to be not 
binding on the minors, this Court, in PotKika 
Suhbnroni Beady v. Vadlatnudi Seshachalam 
Ghetty (U, observed;—If the contract is in¬ 
divisible under section 17 of the Act, what 
then is the relief to which the plaintiff is 
entitled? We are asked by the appellant to 
give him a decree for the whole against the 
first and fourth defendants on the authority 
of Stinivasa Beddi v. Sivaranna, B,edd% (2), 
This we are unable to do. 

In that case the appellant expressed his 
willingness to take a conveyance from the 
first and fourth defendants of all their in¬ 
terests in the suit properties for the purchase- 
money agreed upon without abatement or 
compensation, and a decree for that ^ relief 
was granted accordingly. This course is not 
open in the present case as the appellant 
does not ask for it. 

The cases of Kosuri JKomaraiu v. M«r|/ 
Bamalingam (3) and iSriniru^a Beddi V. Stra- 
rama Beddi (2) were both cases in which 
a managing member of an undivided family 
contracted to sell undivided pi’operty without 
the concurrence of other members. Without 
determining whether the sale by the manager 
would bind the other members, it was con¬ 
sidered that the plaintiff was entitled to a 
decree for specific peiformance. Section 15 
of the Specific Relief Act was not applied for 
the reason given iu the latter decision, vii.i 
that an undivided father has an interest in 
every portion of the undivided property. 
But when the family is divided as here, 
section 17 distinctly prohibits n Court from 
directing the specific performance of a part 
of a contract except in accordance with the 
preceding sections. Even in cases where the 
conditions of section 15 are fulfilled, the use 
of tlie word *raay* indicates that the granting 
of a decree for part-performance is discretion¬ 
ary with the Court, and wo should hold that 
when there has been great delay in attempting 
to enforce a contract and circumstances have 
greatly changed either fi'om a rise of prices 
or other causes in the interval, the Courts 

(1) 33M. snOj 7 M. L T. 137* 20 M. L. J. 828*5 

I ml. Cns. 79, 

(2) .S2 M. 320; 4 Iiul, Caa 60C. 

(3) 2G M. 74. 
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would be justified in refusing to give legal 
effect to an inequitable arrangement. 

Now the plaintiff in the present case wants 

the Court to compel the defendant to execute 

a deed of sale for the whole property, and if he 

refuses to issue one in his name under the 

seal of the Court, and to allow him to make 

what he can out of the title thus conveyed. 

Such a request is quite inadmissible. A sale 

is a transfer of ownership in exchange for a 

price (section 54, Transfer of Property 

Act). The defendant has nothing which 

he is capable of transferring in the moiety 

of the property of which he is not the 

owner and is not in possession. It is 

impossible to sever the execution of the 

deed from the transfer to be effected thereby 

and to treat them as separate acts of the same 
person. 

The Court will not lend its sanction to a 
transaction devoid of legal effect, gee Dart’s 
Vendors and Purchasers, pp, 1072-3; Pry on 
Specific Performance, paras. 1000, 1001 
Bannerjee on Specific Relief, pp. 457 to 46?' 
The case of Barrett v. Ring (4) referred to for 
the appellant is not in point as there the 
vendor was not without any title at all to the 
property agreed to be conveyed. Moreover 
the execution of a sale-deed by the 1st defend¬ 
ant over property which does not belong to 
him would be an act improper in itself as it 
IS ea,lculated to throw a cloud over the title 
of his brother which would be sufficient to give 

him a cause of action for a declaratory suit. 

The Court will not compel him to do such 
an act. 

The second appeal is, therefore, dismissed 
With costs. 


(4) 2 Sm. Gififord p. 43. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 27 op 1911 

Jane 2, 1911. 

Preseni:~Uv. Evans, J. C. 

BANKE BEHARI LAL^Plaintifp^ 

Appellant 

versus 

AHLAD SINGH and othebb—Defendants 

—Respondents. 

A mortgage-deed provided that if in anv i 
year interest was not paid on the date a|eed, the 


3^22 TZli -a 

Held (on mortgagee’s suit) that the affreement 
pay enhanced interest did not amount to a penaltv 
wi^thin the meaning of section 74 of the cCtrlet 

A Stipulation for enhanced interest maw be a sfcinn 

Sheo Shanhtr BaJcsh Q Tnri Pr. 
406; Saiyed Zuhid All v. Rndra Zgt’ First CM 
Appeal No. 26 of 1909 nnrl Ahi.r.Ti ^ 

29 M. 491, followed ’ ’ v. Kmhiamma 

Appeal against the order of the Officiating 

IMo"' 

2p,“for tfe^AppffiTant 

JUdVmeOT ^Th""^’ Respondents. 

The appellant instituted a 

1888, for the recovery of Rs. 2,038.9-6 The 

defendants are the sons of the mortgagor and 
some subsequent mortgagees. « k r and 

Two points are to be decided in ii,- 
appeal. First according to the terms of the 
mortgage-deed the mortgaiiror 4 

interest at 12 percent, per annum half y^eiriy 

and It was further provided that if the in^terest 

of any year was not punctually paid as agreed 

the nterest charged would be double {dochan,^ 

for that year. The learned Additional Tn/? ^ 
d.cid.d tb.. ibi. 

and he only allowed interest at 12 per 
learned®'’ Add“r ' P°i°t '‘a that the 

forth “ tt mttga®ge®d::f^^‘'°“-™°-^ 

ed decisions of this Court in Pandit n 

there were similar provisions in the m^ortgagr 
deeds and this Court held that the agrelmfnt 
to pay interest at double rates in case £ 
interest was not paid punctually did . f 
amount to a penalty. For the refpondits I 
have been referred to several rulings in 
which such agreements have been held o 

be penalty, one ef which Brii Bhukknt n 

V. Samiuddtn Ahmad Khan (3) is a 

case. In that case it was stipulated th ! 
interest should be paid at 1 per cent ^ 

(1) 9 Ind. Cas. 400. ' 

(3) 251! im! 
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mensem and in case of default the mortgagor 

agreed to pay interest S'*; ^ 

cent per mensem from the date of the bond. 

Tf was held that under section 74 of the 
Contract Act, as amended by Act VI of 1899, 

the stipulation for enhanced interest as from 
the date of the execution of the bond was 
by way of penalty against which relief should 
be granted. In the case of Abbakke v. 
Kerliamma (4) which is one of the cases 
cited on behalf of the respondents, the 
learned Judges remarked as below;— Ihe 
explanation of the section provides that a 
stipulation for increased interest from the 
date of default may be a stipulation 
by way of penalty. This explanation, as 
nointed out in Sankaranarauann Vadhyar v, 
Sankaranaraynna Api/ar (5), appears to have 
been introduced to meet the decisions to the 
effect that when the higher rate of interest 
is payable as from tiie date of defaalt and 
not as from the date of tbe contract, the 
contract rate is enforceable. The explanation, 
read by the light of the illastrations, shows 
that it is for the Court to decide on the 
facts of the particular case whether the 
stipulation is or is not a stipulation by way of 
penalty. We are of opinion that the 
stipulation in tbe present case is not a 
stipulation by way of penalty within the 
meaning of the section and that it is enforce¬ 
able There is nothing unconscionable or 
unreasonable about the agreement and tbe 
enhanced rate of interest which becomes pay¬ 
able on default is quite moderate.” 

I think that tbe learned Judges of the 
Madras High Court took a correct view of 
the law. The explanation to section 74 
merely says that a stipulation for enhanced 
interest may be a stipulation by way of 
penalty. No general rule can be laid down. 
The facts of each case must be considered. 
In this particular case I do not think that 
the agreement to pay enhanced interest 
amounted to a penalty. Tbe agreement 
merely provided that if in any particular 
year interest was not paid on the dato 
agreed, tbe mortgagor would pay at double 
rates. ' No contract was broken. The mort¬ 
gagor elected to pay at double rates and. 
therefore, did not pay punctually. I am 
satisfied that the appellant is entitled to 
recover at this rate, it being admitted that 

(4) 29 M. 491. 

(6) 26 M. 343. 


nothing has been paid since the mortgage- 

deed was executed. 

As to the second point, the consideration 
for the deed is set forth as below;— 

Rs. 

On account of a bond, dated the 

17th July 1884 ... ... 25 

On account of a bond, dated the 

31st January 1885 ... 85 

Interest on the above ... 94 

On account of a decree, dated 
tbe ‘25th July 1888 ... 116 


Cash 


• • • 


• • • 


• • 


• • « 


6 


Total 


... 326 


When the case was before the learned 
Additional Judge one of the pleas taken on 
behalf of the respondents was (hat there wm 
no decree dated the ‘25th July 1888 in 
favour of the appellant. The appellant gave 
his evidence and admitted that there was 
a clerical error in the deed. He had insti¬ 
tuted a suit against the mortgagor for the 
recovery of Rs. 115 14 6 and it was dis- 
missed for default under section 98 of the 
old Code ‘^of Civil Procedure on the 26lh 
July 1888, the date on which the mortgage- 
deed in suit was executed. As the parties 
agreed to enter Rs. 116 as part of the oon. 
sideration account of this claim it was un- 
necessary to prosecute the case, therefore, It 
was dismissed for default. It is obvioos 
that there was a clerical error in drafting 
the deed. Instead of Rs. 116 on account of 
the decree of the 2M.h July ltS8 the correct 
entry should have been Rs. 116 on account 
of the claim disposed of on the 26th July 
1888. The learned Pleader for the respond¬ 
ents contends that the evidence of the 
appellant was inadmissible under the 
provisions of section 92 of the Evidence 
Act, but I cannot accept his contention. 
Under the 6th proviso to that section any 
fact can be proved which shows in what 
manner the language of a document ia 
related to existing facts. As there was no 
decree dated the 26 th July 1883 the appel- 
lant was entitled to give evidence to ex¬ 
plain how it arose. No one on behalf of the 
respondents has given evidence or attempted 
to show that theappellant’s evidence was untrue 
in this respect. The learned Additional Judge 
was wrong in reducing the principal of the 
moitgage-doed by Rs. Ill (a mistake for 
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Rs. 116). In these circamstanoes, I must 
accept the appeal and ?rant a decree in 
favour of the appellant for the amount 
claimed. However, as the appellant has 
instituted the suit nearly 22 years after the 
date of the mortgage, I must decline to 
allow him any interest after the date of 
suit. The original sum borrowed was 
Rs. 826. ft has now swollen to as much as 

Rs. 2,038 9-6, 

1 accept the appeal, and modifying the 
decree of the lower Court grant a decree 
in favour of the appellant for Rs. 2.038-9.6 
with costs in both Courts. No interest is 
allowed after the date of suit. Six months 
are allowed for payment of the above sum 
from to day and in case of default the mort¬ 
gaged property will be sold. 

Appeal accepted. 


m 


[s. c. (1912) 1 M. W. N. 89i 11 M. L. T. 103 1 

MADRAS HIGH COURT. 

Second Civit Appeal No. 534 op 1910. 

November 21, 1911. 

Present: —Mr. Justice Sundara Aiyer and 

Mr. Justice Spencer, 

PUGALIA VETTORAMMAL AND 

another—1st and 3rd Dependants__ 

Appellants 

versus 

VBTTOR GOUNDAN. minor, bt his next 

FRIEND AND MOTHER POOOHAMMAL 
AND another—Plaintiff and 2nd 
Defendant—Respondents. 

Hindu Law-Gift to undivided brother’s daughter- 
Valid against donor’s son. ^ ^ 

A daughter cannot claim as of riffht a 
the property belonging to her father. ^ ^ 

The moral obligation to provide for her whenever 
possible IS fully recognized by the Hindu community 
and will support in law any disposition for the pur! 
pose made by the father. 

There is no distinction between a eift mada in 

one made by him as manag^ 
mg member to the daughter of any of his co-parcef.' 

• o executed by the plaintiff's father 

in favour of the 6rst defendant, the daughter of he 
donor s deceased undivided brother, is valid and bind! 
mg agamst the plaintiff, the donor's son, acoordW 

amount ’ be of a reason^ 

It must be left to the Court in each case to decide 

;^dt ;\?chTt^^:d“'^ --mstance: 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit No. 


i 676 of 1909, presented against that of the 
Court of the District Muosif of Manamadura, 
in Original Suit No. 66 of 1908. 

Mr. M. D. Deuadoss, for the Appellants. 

Mr. T R. Ramachandra Iyer, for the 1st 
Kespondetif. 

JUDGMENT.—The question of law raised 

in this seoond appeal is whether a deed of 
gift executed by the plaintiff’s father in favour 
of the Ist defendant, the daughter of the 
donor s deceased undivided brother, is valid 
and binding as against the plaintiff, the donor’s 
son, according to the Hindu Law. The facts 
found are that after the death of the Ist de- 

endant 8 father she and her mother the 2 nd 
defendant were under the protection of the 
plaintiff 8 father, who by survivorship became 
possessed of the whole of the property which 
formerly belonged to him and the Ist defen- 
dant s father. He maintained the 1st defendant 
and gave her m marriage, and some years 

tSm *he disputed deed of 

gift. Exhibit I, in 1897. The plaintiff was 

and still ,s a minor. The total extent of the 

family property in the hands of the plaintiff’s 

father and the value of the property com- 
prised in Exhibit I are in dispute. The flnding 
of the lower Courts is that the land given 
under Exhibit I is worth Rs. 400 and that 
the aggregate of the family property at the 
time of the gift was worth Rs. 2,400, so that 
the gift to the 1 st defendant was of one-sixth 
^the property in the hands of the donor 
We must accept that 6 nding. The lower 
Courts held that Exhibit I was invalid as 
against the plaintiff, being of opinion that the 
gift not having been made at the time of the 

marriage of the 1 st defendant, the plaintiff’s 

^ther had no right to make it under the 

Two contentions have been urged before us 
at the hearing of this second appeal preferred 
by the Isfc and 3rd defendants;__ 

(i) that the judgrmenfcs of the lower 
Ooarts are not in accordance with 
the latest exposition of the law by 
this Court regarding gift made to 
a daughter of an undivided 

member of a family; and 

(n) that the proportion of the family 

property given to the 1 st defend¬ 
ant is not excessive. 

Aiyar, the learned 
Vakil for the 1st respondent, while admitting 

that the recent decisions of this Court have 
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upheld gifts of family property made to girls 
born in a Hindu family, contends that there 
has been no instance where the Court has 
maintained a gift made by any one other than 
the father, mother and brother of the donee, 
and contends that such a gift, if made by an 
uncle, is invalid. He relies on the text of 
Yajnavalkya, sloka IIS, referred to by Vijna- 
neshvara in dealing with the separate pro¬ 
perty of a woman, “What was given to a 
woman by the father, the mother, tne husband 

or a brother. is denominated a woman’s 

property” and Vijnaneshvara’s commentary 
on the sloka [see Chapter I, section 11, 
placitum 2 of Colebrooke’s Translation of the 
Miia/tshara]; he also contends that even if a 
gift to the donor^s brother’s daughter could 
be valid, the plaintiff’s father had no right 
to give 80 large a proportion as one-sixth of 
the total property belonging to himself and 
bis son. Mr. Devadoss, Counsel for the appel¬ 
lants, strongly relies on a note of Krishna- 
swami Aiyar, J., which that learned Judge 
had prepared as his jodgraent in Second 
Appeal No. 572 of 1909 before he ceased to 
be a Judge of this Court. The judgment, in 
that case, of Munro and Sankaran Nair, JJ., 
is reported in Am'vtlla Sundararamaj/t/'^ v, 
Oherla Sitnmma (1), and Krishnaswami 
Aiyar, J.’s note is appended to the report of 
the judgment. Mr. Devadoss contends, that 
according to the opinion of that learned 
Judge, any gift by the manager in favour of 
a girl born in the family would be valid as 
against the donor’s son provided it is made 
so as not to reduce the donor’s family to want 
by giving away everything belonging to the 
family, and that the gift made in this case 
cannot be regarded as excessive. We do not 
think that the authority of Krishnaswami 
Aiyer, J.’s note will carry the appellants’ 
case so far. As a matter of fact, the ques¬ 
tion what portion of the family property may 
be validly given away to a girl did not arise 
for decision in the case. It was not contended 
that the proportion was excessive in that 
case, and the only question was whe¬ 
ther the father could make a gift at all 
of ancestral lands in favour of his 
daughter. Krishnaswami Aiyar, J.’a con¬ 
clusion was merely that there is abun. 
dant textual authority for the view that gifts 
of property, moveable or immoveable and 

(1) 2 M. W. N. 422; 10 Ind. Cas. 50; 9 M. h. T. 4G9; 
21 M. L. J. 095. 


common to the father and the son, to the 
daughter are treated as obligatory and if they 
do not exceed a small portion, having regard 
to the provisions that the gift should not 
cause detriment to the family, snob gifts 
would be valid and must bs upheld. No 
doubt the learned Judge, referring to certain 
passages of the Mitakshara, does observe, 
“These passages, which have remained un¬ 
translated, are a strong indication that, so far 
as the son is concerned, it is only when a 
father makes a gift of everything belonging to 
the family that a son (being himself, accord- 
iug to the archaic law, the property of the 
father) has a right of interdiction.” Aud 
again. “The general rule as to what is com¬ 
mon not being capable of gift does not appear 
to me to prohibit a gift by the father as 
against the son when the gifc is made with¬ 
out detiiraent to the family * * ^ 

* * The statement in the Aiiiu/fsHara, Chap¬ 

ter I, section 5, placita 9 and 10, that the 
son has the right of interdiction against the 
father’s donation must be reconciled with the 
statement of the Mitakshara in the oommen- 
taiy on sloka 175 of Yajnavalkya already 
referred to in the light of the explanation 
suggested by the Suhodhini that is probably 
intended to prevent dissipation of the proper¬ 
ty by the father.” Mr. Devadoss, apart from 
relying on the authority of Krishnaswami 
Aiyer, J., contends the text of Yajnavalkya 
refened to by the learned Judge, sloka 175, 
is strong authority in favour of his client that 
a gift even of a considerable portion of a 
family property by a father is valid as against 
his son provided it does not seriously preju¬ 
dice the son by depriving him of the means 

of comfortable living. ^ 

It must be admitted that some portions ot 

the language used by the learned Judge sup¬ 
port this argument. And bis view does appear 
to be that sloka 175 of Yajnavalkya aulhoriBSS 
a father to dispose of ancestral property m 
favour of a daughter, provided he doM ^ 
without detriment to the family. Mr. T. K. 
Raraaohandra Aiyar strongly urges 
sloka does not support the view that a father 
can make any gift of ancestral immovea e 

property, but lays down the very contrary as, 

according to it, he can dispose of only l^s 
separate or self-acquired property.^ As o 
appellants strongly rely on the text in suppoi 
of their contention that the gift 
large fraction of auoestritl property must W 
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upheld, we have to oousider whether that 
eloka really supports the appellants’ conten¬ 
tion, especially as there is no decided case of 
this Court, so far as we are aware, laying 
down any rule as to the proportion of family 
property that the father may make a gift of 
to female members of the family. After the 
best consideration we are able to give to the 
true meaning of the sloka, we have been con- 
^rained to conclude with all deference to 
Krishnaswami Aiyar, J., that it does not sup- 
port the appellants’ contention at all. As 
the skka has not been translated in Cole- 
brooks 8 Mitakshara it may be desirable to 
Bet out the neoessary portion with a transla- 
lon in English. (Svam Kutumhavirodhena 
deyam). Svam may be given without detri- 
ment to the family. Now what is the mean- 
mg of the expression 'svam'. Vijnaneshvara 
^ys, it means atmeeyam i e., one’s own. 
ihe word svam according to Amaru has 
two meanings, dhanam or property and 

atmeeyam or one’s own. Vijnaneshvara 
adopts for the context not the first meaning 
of pro^rty but the second meaning of one’s 
own. The word atmeeyam means svakee- 

of Sahdakahadruma 

Radhakontdeb. His commentary on the 

sloka seems to make this perfectly clear 

trrndA? On Eutumha. 

W t ?i,° r detriment to the family 

iut oJl L H Tajnavalkya points 

out one kind of what may not be given and 

he then sets out the other kind of what may 

not be given as denoted by the word 

^^’^^'^^^tavachitakadlasudh- 

ZtTs wh^T-”!l 

anShe; nbf' ' on to 

Zosit the ^ 

aeposir, these five whioh arti 
should not be given ThI a lu 

clearly states that sadharar^a or e^ommonZo- 
party should not be given. The word Tad- 

brsyZvm^^®*^ ^‘‘^'^‘^’‘<^^P<^druma to 

according To ^ -^^^n 

Z«one <^”^'“‘‘«rnhandhi eka 

one, and the author of the work Quotes a 

VRnlZhvf ® as an illustration. 

Vijnaneshvara in his commentary on the 

sloka proceeds to quote Narada, who says 

there are eight kinds of things which are 

not subjects of gift, viz., the five enumerated 

by the author already, and son, wife and 


what has baen promised to another. The 
author then points out that the reason why 
son wife and what has been promised to 
another cannot be given, is nob that they are 
nob svam, A difference is thus made in 
the reasons for five kinds of property not 
being givable [namely, that they are not 
svam] and three other kinds also that are 
nob givable, sadharahna or common property 
being one of the five kinds. The MUakskara 
also says, quoting Yajuavalkya, that the 
whole property should not be given though 
ibissiiam, because it has been said “One 
should beget sons and daughters, perform 
their samsharns and create a living for them.” 
It also quotes, in commenting on the ex¬ 
pression without detriment to the family 
a text from Manu to the effect that ‘aged 
father and mother and an infant son should 
be maintained even by doing hundred acts 
which ought not to be done.’ It seems to be 
perfectly clear from the above that, accord- 
log to Yijnaneshvara, what is common pro¬ 
perty should not be given, but only one’s 
own, and that it is an additional restriction 
on the power of giving that it should be with¬ 
out detriment to the family, and that the 
author does not mean that common property 
may be given without detriment to the family 
Colebrooke in his Translation of the text of 
Narada renders the expression \adharana' 
as joint property.’ See Colebrooke’a 
Digest, 4bh Edition, Vol, J, page 401. At 
page 402, it is stated that ‘joint property’ 

18 explained in the Ratnakara and Chinta^ 
mani as what belongs to more than one 
owner. And, again, at page 405, “Joint 
property is wealth belonging to more than 
one owner. Misra says, ‘the gift is in¬ 
valid because a man has not full dominion 
over joint property, a wife ora son and 
the want of dominion in the other instance 
is deduced from the same reasoning which 
proves it in the cases of joint property.’ 
Misra says, in regard to a son or wife, that 
the gift is void for want of full dominion.” 
See page 406. Apararka in his comment¬ 
ary on Ya.inavalkya Smrithi also takes the 
same view of the meaning of the sloka 
namely, that joint property cannot be given! 

He interprets svam as meaning svakeeyam 
which evidently means one’s own He 
quotes a text of Bribaspati that {samanya) 
which, as already pointed out, is the same as 
sadharayia should not be given And 
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Apararka. explains samanya as meaning 
having several owners. He also says that 
property descended from grandfather, &c., 
should nofcbe given while there are sons. Apa¬ 
rarka also cites Narada’s text already re¬ 
ferred to. It may be noted that Apararka 
confines the in.iunction against giving away 
‘the whole during the existence of progeny’ 
as preventing such giving only before parti¬ 
tion of the inheritance, and says that “when 
the sons have divided the inheritance, a gift 
of the entire property is not forbidden.” A 
text from Daksha is also cited in Colebrooke’s 
Digest forbidding the gift of joint property, 

see page 406, Vol. 1. We must, for the 
reasons mentioned above, hold that sloka 175 
of Yajnavalkya does not support the appel¬ 
lant’s contention and cannot be relied on 
to throw any light on the question as to 
what proportion of the property may be 
given hy a father to a gi^l of the family. 
We have, however, no doubt that a gift made 
by a father to his own daughter or the 
daughter of an undivided brother, provided it 
be of a reasonable amount, is valid as against 
his son and that the question is really cover¬ 
ed by authority. We cannot accept Mr. T. 
R. Ramachandra Aiyai’s argument that only 
a gift by the father, mother, or brother of 
the donee is valid. Property given by other 
relations is clearly recognized as stridhanam 
property though sloka 118 of Yajnavalkya 
expressly refers only to gifts made 
by the relations specified above:— That 
which has been given to her by her 
kindred: as well as her fee or gratuity or any¬ 
thing bestowed after marriage.” See 
shara^ Chapter II, section 11, plaoitura 6. In a 
divided family the manager is in the position 
of parent and guardian to the daughters of 
all the deceased members. It is his duty to 
give them in marriage as much as it is 
to give his own daughters in marriage. Sec. 
tion 7 of Chapter I of the Mitukshara^ 
providing for portions to sisters when a 
partition is made between brothers after the 
death of the father is only illustrative and 
does not exclude the rights, of the daughters 
of the deceased co-parceners. All girls born 
to any of the oo-parceners stand on the same 
footing. The allotment of a share to the 
daughters in the family is regarded as 
obligatory by Vijnaneshvara. Iti Chapter 
I, section 7, placita 10 and 11, he says, “The 
allotment of such a share appears to be 


indispensably requisite stoce the refusal 
of it is pronounced to be sin.” And he cites 
the text of Mauui ‘they, who refuse to give 
it, shall be degraded’—Manu, Chapter IX, 
section 118. The author repeats in plaoitum 
11 that withholding of a portion is pro¬ 
nounced to be a sin. In the Madhaviyay pages 
41 and 42, (Barnell’s Translation), a text 
of ICatyayana is cited authorizing the gift 
of immoveable property by a father to his 
daughters besides a gift of moveables up to 
the amount of 2,010 pannas a year. The com¬ 
mentator says, But, this (that is, 2,000 
pannas a year) is not a rule of limita¬ 
tion in the case of a payment made once for 
all on account of subsistence for several 
years; nor is there a prohibition regarding 
immoveable property (in that case).” Sea 
also Miiyttkhn, page 93 (Maudlik s 

Translation). A text of Brihaspati ia 
also cited by the author of the Madhaviya 
to the same effect;—*‘Lst him give adequate 
wealth and a share of land also if he desires." 
See page 344, Part 1, Hindu L\w Books on 
Inheritance, Messrs. V. fCalyauarama Iyer 
& Co’s Edition. Dsvala says—"To maidens 
should be given a nuptial porliou of the 
father’s estate”—Oolebrooke’s Digest, Volume 
I, page 185. Manu’s well known text may 
also be referred to—"To the nnmarried 
daughters by the same mother let their 
brothers give portions out of their allotments 
respectively according to the class of their 
several mothers. Let each give one-fourth 
part of his own distinct share and those 
who refuse to give it shall be degraded," 

It has been pointed out in Ramasami Ayyar 
V. Vengidti9.imi Ayy't'^ (2) and Oar*ra»nan 
Sdhti V. Qopi Stihn (3) that the interpretation 
accepted by the principal writers of the 
Mitakshara School of the text relating to 
portions to daughters rejects the view pro¬ 
pounded by some authors that the text 
authorizos only the defraying of the marriage 
expenses of the daughters. Bssides, as 
pointed out by Vijnaneshvara, * what has 
been given out of affection to danghters 
should not be taken back"—see commentator 
on verse 176. Mitjiksh'iray Chapter I| section 
1, verse 29, also lays down that while the 
sous and grandsons are minors, a person 
may make gifts for necessary and lawtttl 

(2) 22 M. lia 

(3) 87 C. 1; 13 0. W. N. 934; 10 0. li. J, 545} I Ind. 
Cas. 945. 
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purpose. The plaoitum has been explained by 
Krishnaswami Aiyar, 3., in Devalapallii. Karnes- 
wara Sastry v. Viracharlu (4), to justify gifts 
for lawful purposes ordaiued in acoordance 
with dharma. See also Bhattachariya’s Tagore 
Law Lectures, Joint Hindu Family, page 483. 

It is also important to bear in mfnd, as 
pointed out in Eamasami Ayyar v. Vengidu- 
sami Ayyar (2), the usage obtaining in the 
community which by itself would be suffi- 
cient to justify such gifts. Nothing is more 
common than gifts of a small portion of 
the family property in favour of daughters, 
and they are generally acquiesced in by the 
members of the family, though of late there 
has been a disposition to question them in con¬ 
sequence of the decisions of the Oourts. No 
doubt a daughter can no longer claim as of 
right a share of the property belonging to 
her father, but the moral obligation to 
provide for her wherever possible is fully 
lecogn zed by the Hindu community and will 
support in law any disposition for the purpose 
made by the father. 

Turning now to the decided cases on 
the subject, the Judicial Committee of the 
^ivy Council held in Bachoo v. Mankore- 
hai f5), that a gift by a father, possessing 
large property, of a sum of Rs 20,000 to 
his daughter was valid. Their Lordships 
TOnfirraed the decision of the Bombay 
High Court in Bachoo v. Manhorebai (6) 
in which Jenkins, C. J., and Russell, J., 
reversing the judgment of Tyabji, J., upheld 
the gift. The learned Judges relied on 
^acitum 27, section 1, Chapter I of the 
Mttakshara authorizing the father to dis- 
pose of moveables at his pleasure even 
where they are ancestral. They also 
referred to a text in. the Viramitrodaya, 
Chapter VII, section 5, ‘Gifts by the 
parents out of favour or affection should 
be guided by propriety, but not by 

caprice, as well as a text in the Mayukha, 
Chapter 17, section 7, plaoita 11 to 
13, referring to gifts through affection 
made by a father. The plaintiff in the 
suit who objected to t'.e gift was not the 
son of the donor but the adopted son of 
hia brother, but the learned Judges held 

L. L.’t. Z'; S 

Bom! l! B.' ele; 17 U. Ju’ L T 295'^' ® 

(6) 29 B. 61. 
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that the texts were applicable to such a 
case. In Ramasimi Ayyar v. Vengidusami 
Ayyar (2) the mother of a deceased infant 
proprietor succeeding to his property as 
heir made a gift of lands to her daughter 
at marriage. Subramania Ayyar and 
-loore, JJ., upheld the gift both on the 
authority of the text of the Mitakshura 
relating to the right of girls to marriage 
portions and on custom. In Kudutamma 

Mil (7), Wallis and 

Miller, JJ., maintained a gift by a brother, 

the managing member of the family, 

though It was not made at the time of 

the marriage, following the judgment in 

Rumnsami Ayyar v. Ve^g^'dasamt Ayyar (2). 

Wallis, J., regards the power to give as re- 

siding in every managing member of the 

family with respect to a girl belonging 

to the family. Munro and Sankaran Nair, 

J.J.,in the case already mentioned, Amvil- 

Lah ^undararamoya v. Gherla Seethammah (1) 

supported a gift by the father made to the 

ug er long after the marriage; the 

Ira^^fh the contention 

gifts to the daughter’s husband as bridegroom 
and not to the daughter herself. They 

also pointed out that no distinction could be 

drawn in the present day between gifts of 
movable and of immoveable property. 

no distinction 

can be drawn between a gift made to the 
daughter of the donor and one made by 
im as managing member to the daughter 

oo.parceners, In Ohuraman 
Baku V Qopi Suhu (3) Moolierjee and 
C arnduff, J^, maintained the validity of a 
gift by a Hindu widow to her daughter on 

thL ceremony, 

frn I her husband 

from that of her father after the celebration 

of the ni,-irriage. The texts of Manu 

Levala and Yajnavalkya already referred 

nrioT^dlearned Judges, and the 

Ld foHoTir' I 

f8) a fi f ° Jd^nmantapa v. Jivahai, 

(81 a gift of moveables by a father to hia 
daughter-in-law was held binding as 
against his sons. The decision was partly 
based on the father’s special right over 

(8) 24 B. 647. 
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placed on the text of the MiUkshara 
permitting jtifts out of affection and pious 
and charitable gifts and on the decision in 
Baghunath Prasad v. Qohind Prasad (9), 
which upheld a provision made out of joint 
ancestral property by the father for a family 

idol. 

We are, for the re^isons mentioned above, 
of opinion that the plaintiff’s father was 
competent to make a gift of ancestral pro¬ 
perty to the first defendant, his brother’s 
daughter. 

The question whether the gift should 
be set aside on the ground of its being 
excessive, presents a more practical difficul¬ 
ty. The text to Yajnavalkya in Chapter T, 
section 7, pl.acitnra 5, of the Mitakshara as 
interpreted by Vijnaneshvara defines the 
share of a daughter as one fourtli of what 
she would be entitled to if she were a son. 
The Smrithi Ohandrika in Chapter IV cites 
a text of Katyayana which says, “For the 
unmarried daughterP a quarter is allowed 
and three parts for the sons but where the 
property is small, the portion is considered 
to be equal.” The author of the Smrithi 
Chandrika says (placitum 2S), “The meaning 
of the fourth or last portion of the above 
text (para. 26) is that where the estate is 
small, the share of each sister is considered 
by Vishnu and others as being equal to 
that of a son.” Reference has already 
been made to the observation of Vijna- 
neshvara in his commentary on slokas 
175 and 176 of Yajnavalkya that it is the 
duty of a father to provide for his daugh¬ 
ters as well as for his sons. The text of 
Yajnavalkya defining the share of the daugh¬ 
ters is no longer legally in force though 
it would afford a guide in determining 
whether any particular gift which is im- 


to be taken into account; and where the 
property is very small and the expenses of 
marriage heavy in the community of the 
parties, It may not be improper to allot 
a share equal to that of the son for the 
expenses of marriage and for dowry together. 

At the same time, where the property is 
very large, worth, say, several lakhs of 
rupees, the Courts may not be prepared to 
uphold a gift of the share permissible ac¬ 
cording to the text of Yajnavalkya. The 
right of the daughter not being confined 
as pointed out in Ramasami Ayyar v. Feu- 
gidiisami Ayyar Ohuravian Sahri v, Oopi 
Sahu (3) to have the expenses of her mar¬ 
riage defrayed, it might be reasonable to 
allot something more than such expenses 
even where they are comparatively heavy. 
At the same time, it would not be fair to 
the sous that the father, after spending a 
large amount on the marriage of his daugh¬ 
ter, should make a gift of any consider¬ 
able property to her. It must also be borne 
in mind that it should be unfair to the 
daughter that she would be told that her olaim 
has been absorbed by excessive expendi¬ 
ture on marriage contracted by the mem¬ 
bers of the family not for her benefit but 
to enable the co-parceners to maintain their 
social prestige. In Ohuraman Sahu v. Qopi 
Sahu (3), the Caloutta High Court upheld 
the gift of one-third of the family property 
on the occasion of the dwirgaman cere¬ 
mony. The learned Judges observe that 
the question must be determined with 
regard to the circumstances of each parti¬ 
cular disposition. They refer to a case re¬ 
ported in 2 Motley’s Digest, 198, and cite 
the observation of Lord Giffcrd in that 
case that it was absolutely impossible to de¬ 
fine the extent and limit of her power of 


peached is reasonable or not. As observed 
in the Viramitrodoya, in the text cited in 
Bachoo V. Mankorebai (6), the gift should be 
guided by propriety not by caprice. It 
would be hardly right to lay down the 
bard and fast rule that nothing more than 
a fourth share of what the daughter would 
get if she were a son can be given 
in any case as apparently attempted to be 
done in Damoodnr Mtssar v. Senabutty Mtsrain 


disposing it, because it must depend upon 
the circumstances of the disposition when¬ 
ever such disposition shall be made and 
must be consistent with the law regulnt^off 
such dispositions. In Anivillaht Sun* 
daramaya v. Gherla Seeihanima (1) another, 
principle is indicated. The learned Judges 
say, “Here, if the father had enforced a par¬ 
tition he would have admittedly got not lew 
than one hundred acres and it is impossibls 


(10). The social condition existing at the to gay that a gift of eight acres is unreason- 

time of the gift would be a proper matter able.” Wo are unwilling to adopt this text 

(9) 8 A. 76. based upon the father’s right to dispose or 

(10) 8 0.537. what begets for hia own share on partitidtt 
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for deciding the qaeetion what disposition 
he might make while remaining a member 
of an undivided family. We think it mast 
be left to the Court in each case to decide 
whether the gift is reasonable in all the 
circumstances under which it is made. In 
this case, the donor at the time of the gift 
had only one son, and he was an infant. 
The share given to the 1st defendant was 
one.s,xth of the whole. It was apparently 
considered by the donor that the property 
still left to the family would have time to 
increase before his son would have to sun- 
port a family. He died undivided from his 
son and apparently never wished to he 
divided from him. One-eighth share of the 
property would be a suitable portion for 
the let defendant under such circumstances 
according to Tajnavalkya’s text. What 
was given ivas one-sixth, or one-twenty- 
fourth more, worth Rs. 100. VVe are not 

prepared to say that an excessive portion 
Of the property was given. 

The result J8 that we must reverse the 
decrees of the Courts below and dismiss 

^^he circumstances, the 

parties will hear their own costs through- 


Decree reversed^ 


(s. c. 16 0. W, N. 225.) 

CALCUTTA HIGH COUIIT 
Second Civil Appeal No. 935 ov 1909 

November 29, 1911 

SOMiEUDD. MOLLiJ”,';- “““T- 

■t^LAiNTiPFs—A ppellants 
_ versus 

misiaJce. ^osence of fraud or common 

Where with due regard fcn i • 

in a lease, a certain nlnf ia * t j boundaries named 

lessee is entUleTt^CVo^-^^ ‘he 

absence of fraud or common 

document. to ^Hiate the 

Appeal from, the decree of n* i • a 

iS^r^ ^ated March * sS 

Alipur, dated July mh, 1908. 


I Ohosh, Babas Mohendra 

p Eov &nd Ohandra Kanta Ohosh, for the 

u Appellants. 

Mr. S. P. Sinha, Babus Dwarka Nath 
Ohakravarh and Debendra iNath Ohosh, for 
the Kespondents. 

JUDGMENT 

out of a suit for khas possession. The plaintiffs 
rest their claim to possession on a mourast 
mokarari lease of the 2ud October 19G1 Bv 

that lease the defendant, Company leased to 

Somarudd, Mollah 1601 one thousand six 
hundred and one standard highas more or less 

of waste land in the Sunderbund Lot No. 
130 belonging to the Company and known as 
Ram Chandra Khal. . . ^be said 

piece or parcel of land being designated 
“W bounded as follows:— 

West by Simnltala khal belonging to the 
Company.” The other boundarles^are given 
in the document, but we have no immediate 

corcern with them. •“•meaiate 

, By clause 12 of the lease it is provided 
that after the Bengali year 1307 the Com¬ 
pany as well as the lessee shall have power 

contained 

within the boundaries aforesaid, and if the 

1601 'f ‘ban 

1601 the lessee shall be bound to 

pay for the excess land at the rate of 12 

other hand the quantity of land be found 

o be less thau 1601 JiVAas, the lessee shall 

have remission of rent for ever for the 

quantity fouu J less at the rate mentioned 

above, namely, 12 annas per d/ffho/’ 

depicts the land 
admittedly included in the lease, and thereon 

marked A, as well as the land in dispute 

marked B, which lies to the west of it. ’ 

The western boundary mentioned in the 

lease, the Simultala khal, is also shown on 
the map, and it will be seen that it lies 
immediately to the west not of A but of B. 

If, therefore, regard be had to the boundaries 

named in the document, B is included in the 

lease, and (his is what the Subordinate Judge 

decided. ^ His decision has been reversed bv 
the District Judge. ^ 

It has been conceded before us by Counsel 
for the defendant Company that as a pure 
matter of ooustruction B would be included 
in the lease, having regard to the ternje of the 
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lease and the character of the property, and 
DO argument has accordingly been addressed 
us on this point. But it is urged that there are 
findings of fact by the lower Appellate 
Court which preclude us from giving effect 
to the document according to its natural con* 

struction, 

Now this naust mean that the document 
does not give expression to the common 
agreement of the parties or that it is otherwise 
vitiated. To the lower Appellate Court it 
seemed that the question was “whether the 
defendants intended to lease both A and B 
or only A to the plaintiffs,” 

But this cannot be accepted as correct. 

Either it must be shown that the docu¬ 
ment should be rectified, or that it is in¬ 
operative as a title to the land in suit. But 
rectification requires common mistake, and 
a failure to give correct expression to the 
common intention of the parties: but no such 
case was made nor is there a finding of fact 
to that effect. 

To render the lease otherwise inoperative as a 
basis of the plaintiff’s title in the circumstances 
of this case fraud would have to be establish¬ 
ed, but no case of fraud has been raised or 
found. We, in second appeal, are not en¬ 
titled to come to findings of fact and the case 
must, therefore, be determined on the oon- 
strnotion of the lease. But, as 1 have already 
indicated, it is not disputed that as a pure 
matter of construction the Simultala khal as 
depicted on the map must be taken to be the 
western boundary and we hold this to be the 
true view. And if that be so, the plaintiff’s 
title to the land in suit is made out. 

We must, therefore, reverse the decree of 
the lower Appellate Dourt and restore that 
of the first Court with costs throughout. 

N. Ohatterjea, J.—I agree. 

Afpeal olloiced. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1139 of 1909, 

January 19, 1912. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

Bawa TEK OHAND— Plaintiff—Appellant 

versus 

Musammat QOPAIj DEVI and OTHIR9— 
Defendants—Respondents. 

Hindu Law-^Adoptio7i—Second adoption invalid^- 
Simultaneous adoption of tioo persons invalid — Ad^ted 
son's position in the natural /am»7y—TTtdoio—Altflaa- 
tiofi—’Necessity—Sale of property to get money Jor 
child's ynai’riage not likely to take place for yfiar#— 
Future maintenance^-Consent of near reversioners^ 
Locus standi of remoter reversioners to contest altena* 

— Estoppel-~Evidence Act (I of 1872^1, 8. 116— 
'^Thing*'—Mere opinion as to legal ejfect of adoption^ 
Essentials of estoppel—Division of property hy two 
adopted sons. 

Under Hindu Law, the adoption of a second son • 
during tho life-timo of a previously adopted son is 

invalid, . , 

If a person adopts two persons simultaneonsly 

both the adoptions aro invalid. 

A person whose adoption is legally invalid re¬ 
mains in the family of his natural father. , 

It is not open to a widow governed by Hindu Law to 
sell immoveable property inherited from her husband 
in order that she may retain a sum of money 
for tho marriage of her child, which marriagfo is not 
likely to take place for many years to oome. Nor 
can she alienate property to provide for her future 

maintonanco. _ _ 

Ganapa v. Suhhi, 32 B. 577; 10 Bom. h, R. 927 1 
Nihal Singh v. Musammat Jtajau, 11 P* ft* 1886, re¬ 
lied upon. 

Where tho nearest reversioners of a widow’s husband, 
acting in good faith and with due regard to the 
interest of tho family, give their consent to an alien¬ 
ation by tho widow, a more distant reversioner has no 
locus standi to contest tho alienation. 

Musainmat Fatten Dihi v, Allah Dakhshf 84* Pi »• 
1000; P. L. H. 1900 p. 636; L<ibbu v. Mx^sammat Nthalt, 
7 P, B. 1905; C6 P. L. R. 19C5; Bhutta V. -Khwdj 
Bakhsh, 07 P. R. 1006; Devi Dial v. Uttam Dsw, 87 
P. R. 1007; 120 P. L, R. 1907; Dharam Das 
V. Shama SooiuiW, 3 M% A% 229; 6 Ws ^ 

Bairaugi Singh y. Manolarnila Bakhsh Singh^ w 
A. 1; G C. L. J. 766i 12 0. W. N. 74 : 9 Bom. L. ». 
1318, relied upon. 

A inero view or opinion on tho legal effect of Wi 
adoption is not a “thing” within tho meaning .of sec¬ 
tion 116 of tho Evidence Act. 

In order to give riso to an oatoppol it is neoossary 
that the ropresontation should bo the actual cause of 
a now belief in tho mind of tho other party and Of 
his action following on that holiof. ^ 

Estoppel does not arise whore both parties 
equal moans of knowledge both of tho facts Wifi 
tho law. 

.fl. first adopted B. and subsequently adopted 0* 

After the death of A., B, and 0. divided bis proper^ 
equally as tho result of a law suit between the®; 
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that 0. or his representatives were not there- 

deaying the validity 

deuce Act did not apply to the case. 

Ckunder Laha, 19 I. A 

Jir^finan, 7 M, 3, explained and distinguished. 

North Western Railway Com 

Second appeal from the order of the Divi- 

monal Judge Amritsar Division, dated the 
28th July 1909. confirming thatof the Sub- 
udge. class. Amritsar, dated the 6th 
January 1909. dismissing the claim 

Rai Bahadur Lala S«U Dial, and Lala 
Tirath Ram, for the Appellant. 

Respondents. 

' 1 pedigree-table which 

looludes the plaintiff and defendant No I Tb 

as follows;-*- 
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r~ 

Bawa Sada 
Nand, died 
childless. 


BAWA GUaMUKH RAI 


I 

Bawa 

Khushal 

Bai, 


Bawa Mali 
Rai, 

adopted, 


Bawa Sahib 
■Dial, died 
childless. 


I 

Bawa Bhagwan 
Singh. 


Gurdial Singh, 
adopted, 


Bawa Tek 
Chand, plaintiflf. 


1 . J ek Sawaya 

Jlaintiff. Singh, 

Musammat Gopal Devi, 
widow of Sawaya 
Singh, defendant No. 1. 


Gurdit Singh. 


Nihal ^ngh, 

L 


^lagh. Bawa Bhagwan 

(adopted 

-__ by Mali Rai.) 

^ 1 
Gurdial Singh, 

(adopted by Mali Rai.) 


r—-T' 

Sawaya Singh, Harnam 
(adopted by Singh. 
Gurdial Singh.) 


I 

Rahan 

Singh. 


ifehr Singh. 


* 

It will be seen from it that Ro* n 
Rai had 48ons. 2 of whoTn ,? 
while we are coDoerned in thi«*^'*‘^ childless, 
descendants, adopted and 


,i. S.Dghe nephew, Gnrdial Singh. Bhagwan 
A Tek Chand. But 

Sonted had no sons. 

At 1 his own nephew 

After the death of ATali Rai, Bhagwan 

5; and Gurdial Singh divided his property equally 
i- between "thZ in 

;e P»ty , t twZ 

h ant^No f t ’ ®°Pal Devi, defend- 

a of Tt to i a house which formed part 

SaLtW s f ^ 2.500. 

laintiff sues for a declaration against this sale 
h sTone T ° n" relZ 

h s'oner. This allegation is denied hy the de- 

s fendants, who also plead that the sale was 
r necessary purposes, and that the plaintiff 
acquiesced m it. The first Court held that 

Z'ttZn “• 

adoption of two sons was invalid 

As a matter of fact, the two adoptions by 

Mali Rai were not simultaneous,and the find 

ot Gurdial Singh was invalid. But the 
Court went on to hold that, inasmuch as 
Bhagwan Singh and Gurdial Singh in 1860 
recog„.,ed each the adoption of the other! the 
defendants, as representing Gurdial Sinuh 
could not now be allowed to%aise ani oS’ 
mnfothevalidi.y of these adoptLs I 
then went on to hold that plaintiff was not 
shown to have acquiesced in, or lo have rati- 
fied the sale; and so far the findings are all 
rn favour of the plaintiff. Rat wh^ the 
Court came to consider the question of con. 
sideration and necessity, it took the other 
It held that the widow f^-nnoi Ti * 
had aeted in a prudent and sensible*^ 

and that the sale was for valuable oousidera^ 
tlou and legal necessity and so th^ nia' 4 .*«» 
salt was dismissed with costs 

The learned Divisional Jadge. when fch« 
case came before him on anno«] « j 
the first Court virtual^ on all 
dismissed the appeal^ He held"That 
second adoption, r. e , the adoption of Gar" 
dial Singh, was void, but that the defendant^^ 
were estopped from raising the nil 

th... .r.„ „ “JS 

financial aspect of the qnestion h “ °”h® 
the conclusion that, thoVa a’ wiLJTn^ 

not ordinarily anticipate her needs i-u 

Present case the sale was Jade’ 5 
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and was an act of good management and was 

in fact for necessity. 

The plaintifi now comes up to this Oonrt 
on appeal. There can be no doubt (Mayne s 
Hindu Law, 7th Edition, page 137) that under 
Hindu Law the adoption of Gurdial Singh 
was invalid. We think we may take it 
that Bhagwan Singh’s adoption was first 
in point of time and Gurdial Singh s adop¬ 
tion later. But even if the two were simul¬ 
taneous, the result is much the same for if 
the two were adopted simultaneously then 
both the adoptions were invalid and Bhag¬ 
wan Singh and Gurdial Singh each remained 
in the eye of the law in his natural 
family. From this point, however, we part 

company with the Courts below. 

It seems to us that the widow and her 
alienees have not succeeded in showing that 
the alienation was for necessity according 
to the most approved principles laid down in 
rnlings of high authority. It seems that 
when her husband died she was possessed at 
least of Ks. 7.000 in cash, equity of redemp¬ 
tion of certain jewels mortgaged for Ks. l.ibb 

and possibly some shops in addition to this 

house now in suit. Instead of paying off her 
husband’s debt of Rs. 4.165 to the vendees and 
some Rs. 200 or Rs. 300 to coolies for work. 

what she did was to spend Rs. 1,286 in redeem¬ 
ing the ornaments aforesaid, to pay Rs. 1.665 
only to the vendees in cash, and to sell them 
two-fifths of the house in dispute for 
Rs. 2.500, thus keeping some Rs. 3,0(i0 odd 
in cash, out of which she seems to have spent 
some Rs. 300 on repairs of that portion of 
the house which remained unsold. The reason 
given for her keeping back this sum of Rs. 
3,000 is said to be that she looked forward to 
the necessity for paying the marriage ex¬ 
penses of her own daughter and was also pro¬ 
viding for her own future maintenance. But, 
in our opinion, this is just the kind of thing 
which the rulings aforesaid denounce. [Mayne, 
page 853, last sentence; Ganapa Satina v, Subbi 
Sanna (1); Isihal Sitigh v. Musammat Rajan 
(2) (custom case)]. According to the prin¬ 
ciples laid down by the Courts she ought to 
have paid the debt of Rs. 4,165 iu full out of 
tbe cash in hand ;and she ought also to have 
paid off the coolies, as she did, and the Rs. 300 
for house repairs, with the result that she 

would have tound herself with some Rs. 2,190 

(1) 32 B. 677; 10 Bom. L. 11. 927. 

L(2) 11 P. R. 1B8G. 


in hand, the jewels aforesaid remaining still 

in pawn. It would then have been open to 
her to redeem those ornaments if she pleased, 
or to leave them in pledge. Her daughter is ■ 
said by one witness to have been at that time 
two or three years old, and by another seven 
or eight. It is clear that her marriage was not 
an urgent pressing matter and, as a matter of 
fact, though this girl lived for two years 
afterwards, she was not even betrothed up to 
the time of her death. No further argument 
is required to show that it is not open to a 
widow governed by Hindu Law to sell im- 
moveable property inherited from her hus¬ 
band in order that she may keep by her a 
sum of money for the marriage of her ohrld, 
which marriage is not likely to take place 
for many years to come; and a similar re¬ 
mark applies to the need for future mainte- 

Q&DC?* 1• XL 

However, we need not pursue this matter 
any further; because we are inclined to 
think that plaintiff’s suit and appeal must 
fail on the ground of want of locua atandi. 
As already stated, there is no doubt whatever 
about the invalidity of the adoption of 
Gnrdial Singh, who, therefore, remained m 
the family of Gurdit Singh. Looking at 
it in this way. Sawaya Singh’s nearest rever¬ 
sioners are Harnam Singh, Kahan Singh and 
Mehr Singh; and of these three, the first two 
approved the sale and aotnally signed the 
deed in token of their approval. Now, al¬ 
though we have said that a widow according 
to Hindu Law is not entitled to anticipate 
future “necessity,” yet we see no reason to 
suppose that Harnam Singh and Kahan Singh, 
in consenting to the sale, acted otherwwa 
than in good faith and with due regard to the 
interests of tbe family. So far as we can tell 
from our examination of the facts, the widow B 
action was prudent and sensible, and the onV 
way in which she was in error was that she 
misconceived the extent of her own powers, 
Harnam Singh and Kahan Singh, however, by 
giving their free consent, cured that dwwt; 
and in this way it seems to us that according 
to the authorities Tek Ohand, the more distant 
reversioner, has no locus siuadi in 

dispute. 'jiinL 

Inoustomcases MtisammatFateh Btb^ v, 

Bakhsh (3) ;I,a6;mv. Musammat NihaU KW 


(3) 84 P. K. 1900; P. L. R. 1900 p. 630. 
(41 7 P. R. 1906; 60 P, L. K 19<)6. 
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Bhut^a V. Khuda Bakhsh (6) and Deii Dial 
V, Utam Devi (6), araong^ other ruling's, make 
this principle clear, and, notwithstanding the 
conflict of opinion between the High Courts 
noticed in Chapter XK of Mayne’s Book 
already cited, we think that a similar rule 
applied here. Thus in DhtcTm Dos Bondey v, 
Musammat Shama Soondri Behiah (7) their 
Lordships of the Privy Council ruled that the 
persons whose consent is required are those 
likely to be interested in disputing the trans^ 
action and here we have between the property 
and plaintifF, Harnara Singh andKahan Singh, 
wbo 3rr6 withoutddiiidfl s&id to h&vo issuo* 
The chances of Tek Chand’s succeeding to the 
property in suit by inheritance, supposing 
the adoption of Gurdial Singh is taken as no 
adoption at all, are very remote and are in- 
suflacient to support a suit under section 42, 
Specific Relief Act. We would also refer to 
Bajrangi Singhv. Manolcarnika Bakhash Singh^ 
(8) in which their Lordships laid down that 
hona fide consent by the first set of rever¬ 
sioners bound all the remoter reversioners 
under Mitakshara Law. 

The Courts below, aa already stated, have 
held defendants-vendees estopped from plead- 
ingr that Gurdial Sidgh’a adoption by Mali Rai 
was invalid, bat we are unable to agree that 
the natural recognition in 1860 by Bhagwan 
Singh and Gurdial Singh of each other’s 
adoption does in law operate as an estoppel. 
As this is a point of some difSculty, we must 
deal with it in some detail, 

Bhagwan Singh was first adopted by Mali 
Rai and Gurdial Singh was adopted 
later. There seems no reason to doubt 
the faetum of adoption in either case, 
though, as a matter of law, the later 
adoption was invalid, Gurdial Singh, after 
the death of Mali Rai, sued Bhagwan Singh 
for half of the property of Mali Rai, thus 
alleging in effect two things (a) that Mali 
Rai had gone through the ceremony of 
adopting him; (6) that such an adoption was 
valid in law. Bhagwan Singh was unable to 
deny (a) and indeed it is not denied now. He 
admitted Gurdial Singh’s claim and the two 
took Mali Rai’s property half and half. 
The vendees in the present case and their 
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(5) 97 P. B. 1906. 

(6) 37 P. B. 1907; 120 P. L. E. 1907. 

(7) 3. M. I. A. 229; 6 W. B. 43. 


; vendor Mussammat Gopal Devi are, it may 
be conceded, representatives” of Gurdial 
Singh within the meaning of section 115, 
Indian Evidence Act, and, therefore, if Gur- 
dial Singh would have been estopped from 
denying that he was the son of Mali Rai, we 
think the said vendees and vendor would also 
be estopped, but, upon the wording of the 
aforesaid section and on the authorities we 
have had the advantage of consulting, we 
are enable to bold that even Gurdial Singh 
would have been so estopped. 

In that section the word “tbing”ia significant. 
We concede that defendants in the present 
case would not be permitted to deny the 
faclum of Gurdial Singh’s adoption; but it 
IS otherwise when we come to the legal 
question, which is always a mere matter 

validity of that adoption. 
All that can be said is that Gurdial Singh 
asserted— I was adopted by Mali Rai as 
well as you and I claim half his estate,” 
to which Bhagwan Singh replied,—“Yes 
you were adopted in fact and I think you 
have an equal right with me.” The mere 
view or opinion that upon the later adoption 
tiurdial Singh was entitled to half the 
property, is not a “thing” within the 

meaning of the section. In this connection 

we adopt the remarks made at pages 764 

780, 781, 5th Edition of Ameer Ali and Wood- 

roffe s Book on the Law of Evidence in India 

which remarks appear to be based on ample 

authority; and it thus appears that section 

115 aforesaid has no application to such a 
case art the present. 

At first sight, the observations of their 
Lordships of the Privy Council in Sarat 
Ohandra Bey v. Qopal Ohunder Laha (9), 
^iticis.ng at page 218 the views of the 
Madras High Court in Eranjoli ILlath Vishnu 
V. EranioU lllath Krishnan (10), might seem 
to be somewhat at variance with the above 
remarks of ours; but on further examination 
this IS seen not to be so. The matters dealt 
with in the Madras judgment were in 
reality largely if not entirely, matters of fact, 
and denial of those matters was what sec¬ 
tion 115 of the Indian Evidence Act, rightly 
interpreted prohibited the party from mak- 

hold that section 115 covered estoppel in 

T9rifLl20l."20cT96"“‘"‘‘^ 

(10) 7 M. 3. 
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“things/^ that ifi, facts, bat also representa- 
tioDS in law: their Lordships merely ex¬ 
pressed the opinion that a series of acts 
by which an adoption is professedly made 
and subseqaently recognised” cannot be 
taken as constituting “a representation in law 

only and not of fact.” 

Perhaps, it is unnecessary to labour the 
point, but we would like also to refer to the 
leading case of Ccirr v. I/on:ion and North 
Western Railway Company (li), in 
which an attempt was made to 

lay down comprehensive propositions as t^ the 
circumstances and modes in which an es¬ 
toppel in pais may arise. The propositions 
formulated are four in number, dealing 
with fraudulent representations, representa¬ 
tions without fraud, representations by 
conduct and representations by omission 
respectively, and in all four it is clear 
that the learned Court intended to limit 
the dicta to matters of/ac^. 

Lastly, we would like to point out that 
the whole tenor of the section is against the 
contention that defendants are estopped in 
this case from denying the validity of the 
adoption. Gurdial Singh and Bhagwan 
Singh had equal means of knowledge both 
of the facts and of the law. Of the facts 
both had full knowledge, and probably 
neither formulated to himself any very pre¬ 
cise propositions of law. There is no reason 
to suppose that Gurdial Singh, knowing 
be was not validly adopted,ledBhagwan Singh 
to believe the adoption to be valid. We 
are, of course, aware that, in order to give 
rise to an estoppel, it is not necessary that 
' representation” should be fraudulent, [Ameer 
AH, p. 757 and Sarat Chunder Dey's case 
(9) already cited at p. 215 of the report] but 
it is necessary that that representation should 
be the actual cause of a new belief in the 
mind of the other parly and of his action 
following on that belief Now there is no 
reason to suppose that Bhagwan Singh at 
first thought Gurdial Singh’s adoption in¬ 
valid, but was induced to change his opinion 
by anything said or done by Gurdial Singh. 
We must hold, therefore, that plaintiff is 
not entitled to question the act of Musam* 
mat Gopal Devi and we dismiss the appeal, 
but without costs. The reason for not 

(11) 10 C. P. 307; 44 h. J. 0. P' 100; 31 L. T. 785; 
wZ 747 « 


giving costs is that the plaintiff may well 
be excused for his misoonoeption of the 
law; which is shared by both the Oonrt-a 
below. 

Appeal dismisted. 


[s. c. (1912) 1 M. W.N,49.] 

MADRAS HIGH COURT. 

Civil Revision Petition No. 78 of 1910, 

November 3C, 1911. 

Present :—Sir Ralph Benson, Judge. ^ 
TADIKONDA VBNKAYYA and othkbs^ 

Plaintiffs-- Petitioners 

KODALI VENKATASUBBAMMA— 
Defendant—Respondent. 

TTidcir, suit against^Evidence necessary as h 
nature oj debt. 

In n suit against a widow, ovidenoe should be taken 
as to whether tho debt was incurred by her as 
representing her husband’s estate. 

Rcgulfa Jogayya v. N. rcucafnrot/inamina, H3 M. 492; 

5 Ind. Cas. 271: 7 M. L. T. 112i 20 M. L. J. 413; 
followed. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Kistna, at Ellore, dated the 25bh September 
1909 in S. C. S. No. 347 of 1909. 

Mr. P. Nagnhhushanam^ for the Peti¬ 
tioners. 

Mr. P. Nnrai/anamf4r<A», for the Respond¬ 
ent, 

JUDGMENT.—The Subordinate JudgA 
was in error in refusing to admit evidenos 
and to ooDsider whether the debt was inonr- 
red by the widow as representing her late M 
husband’s estate and was, therefore, binding 
on the estate in her hands. ReguUa JogayV^ 

V. N. Vencatarathnamma ( 1 ), 

1 must set aside the decree of the Sob- 
ordinato Judge and direct him to restore 
the suit to his file and dispose of it afreflh 
in accordance with law. Costs will abide the 
result. 

Decree set aside* 

(n 33 M. 492; 5 Ind. Cas. 271; 7 M. L. T. IWj *Q 

M. L. J. 412. 


I 


Vol. XIII] 


INDIAN OASES. 


KALIN! BEHABI ROY PULMANT DA8I. 

'CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 609 
OF 1910 WITH Civil Rule No. 5346 op 1910. 

January 22, 1912. 

Present'. —Mr. Justice Stephen and 

Mr. Justice Coxe. 

NALINI BEHARl ROT— Decree-holder 
—Appellant and Petitioner 

versus 

PULMANI DASI and another— 
Respondents.—Opposite Party 

tenancy ^ctCFJZI of 1885), .s, 170 {i)~~night 
to deposit to avoid sale under renUdecree—Transferee 
of non.trausferable occupancy-holding. ^ 

L transferee of a non-transferable occupancy- 
holding does not acquire any interest in the holding 

by his purohase and has no right to make a deposit 
under section 170 (3) of the Bengal Tenancy Act to 
defeat the landlord’s right to bring the hoMing to 

Appeal from the order of the Distriot 
Judge of Midnapore, dated September 10th, 
1910, affirming that of the (bird Munsif of 
that place, dated May 21st, 1910. 

Babu Tarakeswar Pal Ohowdhury, for the 
Appellant and Petitioner. 

Babus Sarat Chandra Rax Ohowdhury and 
Gohinda Chandra Ohnkravarti, for the Re¬ 
spondents and Opposite Party. 

JUDGMENT. 

Stephen J.—This matter comes before us 
on a second appeal and on a Rale. The ap- 
pellant who IS also the petitioner in the Rale 
IS a landlord who is seeking to sell a tenant’s 
holding m execution of a rent-decree. The 
respondent purchased the holding from an 

landlord s right by deposiling the decretal 
money in Court under section 170 (3) of the 

SsXhJr’T^k^°‘- appellant contests 
bis right to do this on the ground that the 

foJn!l“>'- ‘'■aasferable, as it has now been 

^or th f" ’ respondent has 

not therefore, any interest in the holding 

voidable on the sale. Both the lower Courts 

have found in the respondent’s favour, and 

have allowed the deposit to be made. The ap- 
pellant now appeals from the decision in the 

J RnS “l obtained 

a Rule calling on the respondent to show 

“°P®P‘'>°8r the deposit 

SQOuld not be set aside. 
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v! rr f and if he has. 

whether that interest is voidable on che sale. 

On the authorities before us, I hold that 

the complainant has no interest in the land. 

1 his result, in my opinion, follows from the 

decisions of this Court in Srxmatx Nissa Bihi 

Y. Badha Rxshore Manikya (1) and Prosunno 
Autrxar Mxddar v. Bartxa Gharan Mondal (2) 
The two cases together are certainly an 
authority for the statement that the transferee 
of a non.trausferable holding is not a repre- 

rA ‘'■ansferor under section 244 

of the old Code or the owner of immoveahls 
property under section 311, and in both cases 
the point 18 considered as depending on the 
question whether he had an interest in the 
property_ It is possible, of course, that the 
phrase having any interest” in section 170 
(6) of the Bengal Tenancy Act might be 
construed as having a wider application than 


Leaving aside for the moment the question 

wLlLv T tP PP-ider 

whether the respondent, that is, the applicant. 


represenUtive of a party to a suit 
under section 244, or the owner of immove- 
able imoperty under section 311. But in 
Ishan Ohunder Sxrkar v. Beni Madhub Strkar 
(3) the authority on which Srxmatx Nxssa 
Bxbi v. Radha Kxshore (1) was de- 

cided It seems as if the classes of persons 

described in the three sections were all the 

rau“o°ta“* '■ ” '"•r •'■w 

I should feel no difficulty in following these 
decisions were it not for the decision of this 

Chandra 

Bas (4), where it was held that the sale of a 
non-transferable holding is not void but 
merely voidable by the landlord, a rule that 
has frequen ly been followed by this Court 
in holding that where the landlord is not a 
party to proceedings arising out of the trans- 
fer the question of transferability does not 
arise I doubt, however, whether the distinc- 
tion between void and voidable contracts has 
not been pushed too far in the case in gues- 
tion. The landlord’s rights were not directly 
concerned m the case in question and on the 
facts before it, m order to support the con- 
elusion arrived at, the Court need not have 
decided more than that the contract was void 
only. If the landlord recognises a transfer of 
a non-transferable holding it is probably 
open to nim to recognise it on the footing 

(1) 11 C. W. N. 312. 

(2) 13 C. W. N. 652; 3 Ind. Cag. 461. 

(3) 24 0. 62; 1 C. W. N. 36. 

(41 8 C. L. J, 261; 13 0, W. N. 1086. 
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that it is or is not the subject of au occu- 
panoy-right; or at least there does not appear 
to be any authority that it is not. If the 
“interest” in section 170 (3), Bengal Tenancy 
Ac**, is read as interest against the landlord, 
a sense which would bring the section into 
line with sections 244 and 311 of the old 
Code, this would put an end to the distinc* 
Hons between void and voidable contracts as 
far as the present case is concerned. That 
it should be so read I do not say, but the 
possibility of the reading inclines us to follow 
the two decisions we have followed. 

We have also been referred to the case of 
Omar AU Majhi v. Bassiruddin Ahmad (5), 
where it was held that the transferee of a por* 
lion of a holding had a right to pay the amount 
of a decree in a rent suit under section 310 A 
of Ihe old Code. 1 cannot say that this is 
consistent with the principles on which 
Srimoli Ntsua Bibi v. liadha Rishore Manikya 
(1) and Frosinna Rumar Mi'ldar y, Bama 
Oharan Mondal (2) were decided; but the 
difference between the views expressed does 
not seem to me to justify a reference. 

Under these circumstances, I need not con¬ 
sider the further question whether the 
applicant had an interest voidable on the 
sale. 

If the applicant had no interest he had no 
right of appeal from the first decision, and 
consequently the present appellant bad no 
such right. Bub on our findings it appears 
that the Courts below have prevented the 
landlord from proceeding with the execution 
of his decree, at the instance of one who, 
on the Courts’ own finding, was a stranger and 
had no locus slawii in the matter. It must 
be held, therefore, that there has been an 
irregular exercise of jnriKdiotion. The 
appeal is, therefore, dismissed, but the Rule is 
made absolute, the orders of both the lower 
Courts are set aside, and the money deposited 
by the applicant must be returned to him, 
and the execution ca?e must proceed accord¬ 
ing to law. 

The petitioner is entitled to the costs of 
the Rule which we assess two gold mohurSt 
and to his costs in the Courts below. 

CoXE,J,—Considering the importance of 
the point and the oontliot of judicial opinion 
upon it I should have preferred to have the 
case referred to a Full Bench, but as my 

learned colleague does nob think that this 

(6) 7 C. L. J. 282. 


course is rendered necessary by the deoision 
in Omar AU Ma)hi v. Bassiruddeen Ahmad 
(5), and as 1 agree with the view that the 
purchaser iu this case is not entitled to 
deposit, I do not press for a reference. 

To the cases cited by my learned colleague 

I _ 

I may add that of Thomas Barclay v. Syed 
Sossein AU Khan (6). In that case it was 
held that if the landlord does not dispute the 
title of the depositor and withdraws the 
money, he cannot afterwards refuse to re¬ 
cognise the transfer. It is argued that that 
case has no bearing on the present casdi 
because it does not lay down that tbe mere 
drawing of the money would debar tbe land¬ 
lord from denying tho title of the depositor, 
and in this case the landlord has contested 
the depositor’s tight to make the deposit. 
This argument, however, is hardly in accord¬ 
ance with the explanation of the decision 
given in Jugal Mohini Dati v. Srinath Chat* 
ieree (7). Moreover, bjlh these decisiona 
imply that the landlord can attack sucoess- 
fully the right of a purchaser to make the 
deposit. If a purchaser of a holding that is 
not transferable is entitled to deposit tbe 
money, what will be the use of the landlord's 
resisting him, and why should tbe landlord 
be estopped from contesting his title heoanaa 
he has refrained from taking aotion that ia 
bound to be fruitless? On the other hand, if 
drawing the money estops the landlord in. 
future, what ia be to do, if he desires to 
exercise his undoubted right of refnsing to 
recognise the transfer? If he draws the 
money he is hound to recognise the transfer. 
If he does not, the sale is slopped and he has 
to go without his rent. It appears to me to 
follow necessarily from these rnlings that 
the landlord is entitled to resist the deposit, 
and that if he resists it, tbe pnrohaaer cannot 
be allowed to make it and save the holding 
from sale. 

Appeal dismissed; Rule made ahsoUii^^ 

(6) G. C L. J. 601 

(7) 12 C. L, J. 609; 7 Ind. Caa. 477. 
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SUNKARA RAMIAH t*. SUNKARA 8UBBAMMAH, 

MADRAS HIGH COURT. 

Second Oivil Appeal No, 1322 op 1910. 

November 30,1911, 

Present: —Mr. Jastioe Sundara Aiyar and 

Mr. Justice Spencer. 
SUNKARA RAMIAH and others — 
Plaintiffs—Appellants 


lersus 

SUNKARA SUBBAMMAH —Defendant — 

Respondent. 

Hindu Jj<xxo~—Alienation hy widoiv-^Alienation 
guardian of daughter—Act prejudicial to reversioners — 
Dect.a^atory suit hy reversioners—Specific Relief Act 
(Z 0 / 1877), s. 42. 

Section 42^ of the SpeciBc Relief Act does not 
restrict the right to declaratory relief by reversioners 
to c^ses of alienation by the widow herself. It confers 
a right of action on reversioners to have their rever¬ 
sionary right declared whenever any act done by the 
widow jeopardises that right. 

Where a Ilinda widow who had a widow’s estate 
alienated the property as guardian of her daughter; 

Held, that the widow must be deemed to have con¬ 
curred in the alienation and to have prejudiced the 
reversioners who were, therefore, entitled to institute 
a suit to have their reversionary rights declared. 

Sheoroji v. Ramjas Pandey, 33 A. 430; 9 Ind. Cas. 
601; 8 A. L. J. 454, referred to. 

Ganga Gulam v. Tapeshari, 26 A. 606, distinguish- 
ed. 


Second appeal against the decree of the 
Subordinate Judge of Bllore, in A. S. 
No. 193 of 1909, presented against that 
of the District Munsif of Ellore, in 0. S, 

No. 318 of 1907. 

Mr, Narayanamurthi, for the Appellants. 

Mr. T. Prakasim^ for the Respondent. 

JUDGMENT.—The plaintiffs are the re* 
versionary heirs entitled to the estate of one 
Ramiah after the death of the Ist defendant 
who is his widow. The 2nd defendant 
is Ramiah's daughter’s daughter. On 
the 6th May 1906, the second defendant, 
who was a minor, throngh her guardian 
the Ist defendant executed a mortgag6*deed 
of certain property, alleged * to form part of 
Ramiah’s estate in favour of the 3rd and 
4bh defendants. The plaintiffs ask for 
a declaration which may substantially be 
stated to be of their reversionary right to 
the property unaffected by the mortgage in 
favour of the 3rd and 4bh defendants. The 
defendants contended that the let defendant 
had orally transferred the property to the 
2 ad defendant’s father long before 1906 and 
that the alienation by the 2ad defendant in 
1906 could give no cause of action to the plain¬ 
tiff for a declaratory suit. This plea has been 
uphold by the lower Courts and the suit has 


been dismissed. The plaintiff prefers this 
second appeal. We are of opinion that the 
view of the lower Courts cannot be upheld. 
For the purpose of this second appeal, we 
must fake the facts stated in the plaint to 
be true, and the case as laid in the plaint is 
that the 1st defendant, while she was entitled 
to hold the estate as a Hindu widow, in¬ 
directly alienated the suit mortgage lands 
by executing the mortgage deed as guardian 
of the 2Qd defendant. According to section 
42 of the Speci6c Relief Act, a reversioner 
is entitled to institute a suit to have his 
reversionary right to the property held by 
a Hindu widow declared in certain cases 
It is contended that such right exists only 
when the widow herself has made an aliena¬ 
tion. We cannot agree. The section does 
not restrict the light to declaratory relief to 
cases of alienation by the widow. It must 
be taken to confer a right of action on re¬ 
versioners to have their reversionary right 
declared whenever any act done by the 
widow jeopardises their right. In this case 
the widow has by acting as the guardian cf 
the 2nd defendant in executing the mortgage 
actively concurred in the alienation, 
bhe has done an act which might pre- 

reversioners. 

It might affect it qaite as much as a formal 
alienation made by her. It is argued that 
her concurrence in the alienation does not 
amount to any denial by her of the plaintiff’s 
right or any-act which would jeopardise their 
rights. We cannot appreciate this argument 
Her act amounts to an affirmation that the 

property was not part of Ramiah’s estate at 

the date of the alienation, but belonged to the 
2 nd defendant and to an active participation 
in alienating it as the 2ad defendant’s pro- 
perty. The 3rd and 4th defendants by taking 
the mortgage and asserting its validity deny 
the right of the plaintiffs and the 2nd de¬ 
fendant does so by adopting the act of the 
let defendant and thereby asserting that the 
property belongs to her. The ease in Sheoraji 
V. Ramjas Pandey (1) shows that the right to 
declaptory relief exists where any act pre- 
judicial to the estate is done by the widow 
The case in Oanga Ohulam y. Tapeshri Prasad 
(2) does not help the respondent as it 
merely decided that reversioners are not 
bound to institute a suit under section 42 

(1) 33 A. 430; 9 Ind. Cas. 501; 8 A. L. J. 454 

(2) 26 A. 606. 
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when rt docamenb affecting fcheir rights is 
executed hy a stranger and that they may 
do so when any further steps are taken which 
would also amount to a denial of their rights 

It is unnecessary to consider whether if 
the plea that the 1st defendant had trans* 
ferred her right long before the mortgage is 
made good by evidence, that would be an 
answer to the plaintiffs’ suit for a declara¬ 
tion that the mortgage will not affect their 
rights. 

The decrees of the lower Courts are reversed 
and the suit remanded to the Court of first 
instance for disposal on the merits. 

Costs up to date will abide the result. 

Suit remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

July 25. 1911. 

Present: — Mr. Evans, J. C. 
PANCHAM SINGH— Plaintiff—Appellant 

versus 

GANGA BAKHSH SINGH and others — 

Defendants —Respondents. 

Oadh Laws Act (XVIll oj 1876*, 8 . 9 , cl.{l) — Pre¬ 
emption — *'Siih-divinioni* meaning of. 

The word “sub-division” in section 9, clause 1 of 
Act XVlIt of 1870, lias no special technical meaning, 
nor is it conlined to a portion only of a village which 
is described as Ihok or patti in the llovonuo Re¬ 
cords. 

Whore separate villages are the component parts 
of a jnahaly each village is a “sub-division” of tho 
mahal within tho meaning of tho said section. 

Appeal against the order of the District 
Judge, Fy/.abad, dated the 25bh February 
1910, confirming the order of the Subordinate 
Judge, Fyzabad, dated the -Ibh December 

1909. 

Mr. Jivan Krishna Bantrji^ for the 

Appellant. 

Pandit Go^aran Nath Misri, Mirza Sami- 
ullah beg^ and Mr. Mohammml Ismail^ for 
the Respondents. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Fyzabad 
dismissing the plaintiff’s claim for pre¬ 
emption of a certain share. 

The admitted facts are that there is a 
mahal known as the Tula Patti Sant Bakhsh 
Singh. This mahal has a peculiar oonstitu* 
tion. It consists of portions of six villages 


with respect to each of which there is a 
separate specification of revenue and separate 
hhewais. But there is also a kahuliyat signed 
by Sant Bakhsh Singh in 1897 under 
which he agreed to be responsible for the 
revenue of all six villages. It is admitted 
that these villages have not been put into 
one mahal on account of the proximity of the 
village lands, but for some other reason 
which cannot be specially stated. It seems 
probable that in 1897 there was the same set 
of share-holders in each village under the 
lamhardarship of Sant Bakhsh Singh and, 
therefore, they thought it convenient to 
have one engagement to pay revenue 
for all the villages. The present appellant 
is admittedly a share-holder in the village 
of Nandouli, one of the villages iu the 
mahnl^ and the eighth defendant, who is 
contesting this appeal, is a share-holder of 
two annas in the village of Mohommadpuri 
another of the villages of the same mahah 
The land in dispute is a 14 annas share in 
Mohommadpur with respect to which de* 
fendant No. 1 has obtained a foreclosure 
decree and defendant No. 8 instituted a 
6ep<^rate suit for pre-emption and obtained a 
decree. 

The sole point for decision in this case 
is, whether the appellant has a preferential 

right as against the defendant No. 8. The 

% 

learned Judge held that the village of 
Mohommadpur was a sub-division of the 
mahal within the meaning of section 9, 
clause 1, Act XVIIl of 1876. He was of 
opinion that, as a separate khewdi and record 
of rights were prepared for eaoh village 
oonstituting the mahal^ a share-holder 
iu the village in which the pro¬ 
perty in dispute is situate would be a 
share-holder of the sub-diviaion of the tenure 
and, therefore, had a preferential right as 
against the share-holder in any other village 
in the mahal. 

Pleader for the appellant referred to page 

343 of Agarwala’s Law of Pre-emption where 

it is stated that according to certain rnlinga 

the word *'aub-divisioa** in section 9 means re- 

oogiiised sub-division, and he argues that a 

sub division in a. mahal of this kind only means 

a thok or patti. He relies upon Haja Tasadduq 

Rasul Khan v. Janki Saran (i), bat in my 

judgment the ruling in that case does not 

support this oontention. In that case a 
(1) 9 0. 0.211, 
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certain village was divided into four parts 
called tarofs and these tarafs were entered in 
the khewat in the column headed “name of 
thok or Separate lands were assigned 

to each /aro/and the revenue of each tarof 
was known and specified. It was held that 
each taraf was a sub-division of the mahaL 
I can find no difference between these iarofs 
and the separate villages which are the 
component parts of the mahnl in this case. 
There is no particular magic in the words 
thoh or potti. They are merely words which 
are usually used to signify divisions of a 
village. It often happens that share- 
holdeis in a village by mutual arrangement 
separate their lands, certain portions of the 
village being assigned to certain sets cf 
share holders, and the usual names given to 
these poitions in the revenue registers are 
thohs and paitis. In the present case, owing to 
the peculiar constitution of the mahal there has 
been from the very iirst separation of the lands 
held by the separate sets of the share-holders 
in the vnchul and these lands have simply been 
placed in one mahal for mutual convenience 
of the share holders It is true that they are 
not called thoPs and paitis in the revenue re¬ 
gisters, but according to a common sense view 
of the meaning of the word “sub- division” they 
must be considered sub-divisions of the village 
whatever name may be assigned to them in the 
revenue registers. I further find that it is 
adiuitted that the village of Nandouli, in 
which appellant’s share is, is some two miles 
from the village where the land in suit is 
situate and to all intents and purposes 
the appellant is a stranger in that village. 
He has no kind of equitable right to thrust 
himself into the village in which he has no 
concern. The other cases referred to on 
behalf of the appellant are Thakar Skeo 
Narain v. Sheo Dat Singh (2); Mannu Lall v. 
Mohammed Ismail (3) and Aulad Rusain v 
Zmtr^ahun nissa (4). The decision in Thakar 
Shea Narain v. Sheo Dat Singh (2), so far 
as It affects this case, is merely a decision that 

where a village is divided into two mihals 

and the mahals are divided into pMs, the patti 

18 a sub-division of the mahal within the 

meaning of clause 1, section 9. That is a point 
which no one disputes. 

( 2 “ ■ hmail (3), 

(3) 7 0.' o’. 284. 

(4) 10 0.0. 225. 


the plaintiff was the owner of a ch&k in the 

village and it was held that he was a 

co-sharer in the whole mahal in the sense of 

section 9 of the Oiidh Laws Act, 18?6 

This case does not affect the qnest’ion for 
decision here. 

Similarly, it was held in Aulad Husain v 
Zainab-un-nissa (4) that a person who is an 
owner of a specific plot of land in the village 
18 for the purposes of pre-emption a co. 
sharer in the village. In the present case 
there 18 no doubt that (he appellant is a 
co-sharer m the whole mahal. But the 

question to he decided is whether defendant 
-No. Sisaco-ebarerofa subdivision of the 
tenure in which the laud in dispute is situate 
and has, therefore, a preferential right as 

"PP"”***]*- I ““St decline to 
hold tut the word sub-division” has any 
special lectnical meaning cr is confined only 

to a pcrlion of a village which is described 

as a ihok or patti in the Revenue Records 

No general rule can belaid down as to the 

meaning of the word “sub-divisior,” but 

locking at the constitution of this particular 

maAall do not hesitate to hold (bat the 
appellant cannot claim an equal right to 
pre-empt with defendant Ho. 8 under the 

provisions of section 9 of (be Oudh Laws 

Act. 1 dismiss this apeal with costs. 

Appeal dismissed. 


(e. c. 38 C. 907.) 

CALCUTTA HIGH COURT, 

Appeal from Original Civil No 2 o*p 1911 

January 31, 1911. 

Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 

ARNOLD— Appellaat 

xeisus 

ARNOLD— Respondent. 

Bxvorce-Pehtion oj wife-Admisston by husband-^ 

Of 

the“daty ofthe UurT^nct‘'orthe" adm'sstns of a 
party, especially when there is evidence to support 

and corroborate such admissions. support 

Robinson v. Robinson, (1859) 1 3w. & Tr 362- 27 J. 
J. Mat. 91; 5 Jur. (n s.) 392, relied on ' ‘ 

Appeal from the following judgment of 

Mr Justice Harington, dated January 3rd, 
1911, by which the petition of the wife for 

the dissolution of her marriage with the 
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respondenfc on the grounds of adultery and 
craelty, was dismissed. 

Harington, J.—This is a petition by the 
wife for dissolution of marriage on the 
ground of cruelty and adultery of her 
husband. To enable her to succeed in this 
Court it is necessary to prove some specific 
act of adultery committed in India. Now, 
the lady has given her evidence and she is 
the only witness who has spoken to facts 
from which it is said that particular acts of 
adultery ought to be inferred. It was 
argued by her learned Counsel that the ques¬ 
tion whether the adultery was established 
depended on whether she was believed or 
not. I don’t agree with that proposition. 
Her evidence was given in a frank and 
straightforward manner, and I have no doubt 
that each fact to which she spoke was truly 
stated by her, but the question is, are the 
facts she has proved safficient to justify the 
inference that on any of the occasions she 
has spoken to adultery was committed? In 
the first instance, she found her husband in 
the room of a Miss Knellor, who was in bed, 
but the door of the room was unfastened and 
the husband was in his ordinary dress and I 
don’t think that the fact that a man in 
ordinary clothes is in the bed-room of a 
woman with the door open, without any 
farther evidence that something took place, 
would justify the inference that be had 
committed adultery with the lady in whose 
room he was. A different inference might 
be drawn if the door had been fastened and 
there were evidence of any fact which would 
justify one in supposing that he had been 
sharing her bed. Then the other instance is 
an occasion when she left him in the 
drawing room, and on going there later 
found he was not there. Afterwards, when 
she saw him she charged him with having 
been in the lady’s room and he told her to 
mind her own business. That circumstance 
is not sufficient. There is nothing to show 
whether he really went to the lady’s room on 
that occasion, or, if so, how long he was there, 
whether he was alone with the lady or 
whether the door was shut or open. The 
next fact she proved was an act of familiarity 
with the lady in the Albany Hotel which 
took place in her presence, and another wit¬ 
ness has spoken to another act of familiarity 
which took place at the back of the stage. 
In my view, these are not sufficient to 


establish a charge of adultery. If, when acts 
of familiarity have been proved, it had been 
shown that the husband had been in this lady’s 
bed-room after taking steps to prevent any 
interruption by a third party, it is possible 
that an inference might have been drawn that 
he had committed adultery. This has not 
been shown and I have no course, therefore, 
but to hold that the petitioner has not 
established the acts of adultery charged. I 
must, therefore, dismiss the petition. 

The petitioner appealed. 

Messrs. Eardley Norton and Psarson^ for the 
Appellant. 


JUDGMENT. 

WoODROFFE, J.—In this case the petitioner 
asks for the dissolution of her marriage with 
the respondent on the grounds of adultery 
and cruelty. He has been served with a 
notice by the petitioner. But he has entered 
no defence on either of the charges and he 
does not appear in this appeal. Adultery has 
been sought to be proved in this case both .by 
admissions oral and documentary and other 
acts from which it is contended adultery 
should be inferred. In partionlar in a letter 
of 23rd April 1910, which the respondent 
wrote to the petitioner, be writes as follows:— 

I believe that you are charging me with 
adultery with a certain lady in the Company 
and cruelty in Calcutta, both of these charges 
1 am bound to admit as you have probably 
secured substantial proofs as to the oruelty 
which has occurred daring passion I sinoerely 
regret. I shall not defend the case under the 
oircumstauoes.” I have no doubt that *'the 
lady in the Company” is Mias Kneller* 
There has been no question of any other. 

Another letter has been proved dated the 
30th November 1910 in whioh with other 
things he states: “l can’t go away without 
writing and wishing you good-bye. I would 
have said good-bye personally, only I suppose 
my presence would have been distasteful 
to yon. I am sorry we have finished up 
like this. I know I am losing a good womaui 
for 1 believe you to be good and trust you 
will always try and be so.” 


From the evidence of MoQarth it appean 
that the respondent was very fond of Misi 
Kueller, a member of the Company, and oi 
ono or two occasions he asked MoGarth no1 
to speak to his wife about it. 

Mr. Smith, the Manager of the Baudmant 
Opera Company, states that be himself bad 
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charged both the respondent and Miss 

Kneller with the intimacy alleged to exist 

between them and that neither denied it. 
_ • 

Snbsequently, both of them left the Company. 
The evidence of Mr. Bury, Manager of 
the Empire Theatre, is that in consequence 
of the relationship existing between the 
parties the petitioner asked him for a 
separate room. Mr. Justice Harington in 
his iudgment states that “the petitioner gave 
her evidence in a frank and straight forward 
manner and I have no doubt that each fact 
to which she spoke was truly stated by 
her.” One of such facts was that there was 
no collusion. Nor is there any ground for 
suspecting collusion in this case. The learned 
Judge, however, adds, “but the question is, 
are Ihe facts she has proved sufficient to 
justify the inference that on any of the 
occasions she has spoken to adultery was 
committed?” If the learned Judge was 
not satisfied as regards the evidence tendered, 
I think that, under the circumstances of this 
case, the petitioner might have been given 
an opportunity to produce such further 
evidence as the Court thought was necessary, 
as I have stated no collusion is proved or 
suggested. In the present case admissions 
have been proved. Doubtless, caution is 
required in cases of divorce to see that 
there is no collusion and an admission 
must be examined from this point of view. 
But if, as here, there is no reason to suspect 
collusion an admission may he as cogent 
evidence in these as in any other cases. In 
Eohinson v. Eobinson (1), Sir Alexander 
Oockburn says:—“The Divorce Court is at 
liberty to act and is bound to act on any evi¬ 
dence legally admissible by which the fact of 
adultery is established. If, there is evidence 
not open to exception of admissions of 
adultery by the principal respondent, it 
would be the duty of the Court to act on 
these admissions although there might 
be a total absence of all other evidence to 
support them. The admission of a party 
charged with a criminal or wrongful act 
has at all times and in all systems of 
jurisprudence been considered as most 
cogent and conclusive proof; and if all 
doubt of its genuineness and sincerity be 
removed,we see no reason why such a 
confession should not. as against the party 

T Mat. 91; 5 

Jut. (n. 8.) 392, ’ 


making it, have full effect given to it.” It 
is to be observed that the learned Chief 
Justice says that it is the duty of the 
Court to act on admissions although there 
might be a total absence of all other evidence 
to support them. The present case is 
stronger. Not only is there no reason to 
suspect collusion but the evidence which 
has been given supports and corroborates 
the written admission of the respondent. 
Evidence has also been given of acts from* 
which the Court was asked to draw the 
inference of adultery. It is unnecessary 
to consider whether these facts, if they 
stood alone, would be sufficient to prove the 
alleged adultery. However they may be, 
and guarding myself from being supposed 
to say that they are insufficient, it ia 
sufficient to say that I have no doubt that 
the admissionscontained in the letters of the 
respondent are truthful admissions of facts 
In my opinion, the acts of adultery and 
cruelty charged have been proved. I would 
therefore, reverse the judgment of Mr* 
Justice Harington and pass a decree nisi 
for dissolution of marriage with costs. 

Carhduff, J.—I agree, and have nothing to 
add to the judgnaent which has been 
delivered by my learned brother. 

Appeal allou'ed. 


wuua *^uliiujal/UUMMISS10NER’S 

COURT. 

Second Civil Appeal No. 409 cp 1910. 

July 4, 1911. 

Pre^ew^:—Mr. Lindsay, J. 0. 

JAGAN NATH— Defendant— Appellant 

Lala DEBI SAHAY— Plaintiff- 

Respondent. 

Civil Procedure Code (Act F of 19o8) s i 09 

Second apjpealSuit as originally framed to' be ' looted 
to^Trespassei — Damages. 

For the purpose of deciding whether or net a 
second appealhes, the form of the suit as orig”nallv 

brought must be looked at. or gmalJy 

If in an ejectment anit against a trespasser the 
Court awards damaps only, a second appeal will 
^ot^be barred s.mply because the decree was for 

passer”'”'”'^ a tres. 

Appeal against the ordtr of the District 

Judge, Lucknow, dated 1st June 1910, up. 
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holdingr fcbafc of the Additional Muneif, 
Lucknow, dated 21st March 1910. 

Pandit Gokaran Nath Misra^ for the Appel¬ 
lant. 

Mr. A. P. Setj, for the Respondent. 

JUDQMLNT.—The only question for 
determination in this appeal is one in con¬ 
nection with the amount of damagfes which 
were awarded to the plaintiff-respondent in 
a suit which was brought by him to eject 
the defendant-appellant from a piece of land 
situated in the Lucknow city. Briefly stated, 
the case for the plaintiff was that the de¬ 
fendant, who is a liquor contractor, had with¬ 
out his consent taken possession of a piece 
of land with the intention of establishing a 
liquor shop thereon. The plaintiff slated 
that the defendant had ousted another tenan t 
of his from possession and had forcibly 
taken possession himself. 

The defence set up was that the plaintiff 
had given his consent to the defendant’s 
occupation and that there was no trespass 
which rendered the defendant liable to 
ejectment. There was some evidence to 
show that before the defendant took posses¬ 
sion of the land he had approached the 
plaintiff with a view to getting a lease of 
it. The plaintiff, it appears, demanded a 
rent of Rs. 30 a month which the defendant 
thought excessive. The defendant, it is 
said, made some representation to the Excise 

Officer who gave his opinion that Rs. 5 a 

month was an adequate rent for the land 
in question, it was not slated, however 
that the Excise Officer in any way settled 
the rent between I he parties. The evi¬ 
dence goes to show that he told them to 
settle the rent between themselves. The 
Court of first instance came to a rather 
peculiar finding. The learned Muisif was 
of opinion that the plaintiff had not con¬ 
futed to let the land to the defendant for 
Rs. 5 a month, but he thought the plaintiff 
did permit the defendant to take poases- 
sion thinking or hoping that the defendant 
would pay him Re, SO a month. He adckd 

defendant had 

taken possession with this consent that the 

plaintiff found out that the defendant 
meant to pay only Ra, 5 ^ t ’ 

flT:^ -/"It;: d^t^ 

liable to pay Rs. 30 for the month tf"ocoapa! 


C101^ 

% 

* 

tion which bad expired afc the time the eni^ 
was brought. , 

In appeal the learned District Judge 
found that there was no agreement between 
the parties for letting the land at Rs. 5 per 
month. The learned Judge was also of 
opinion that the view of the law taken by 
the first Court was erroneous. He held that 
the defendant was a trespasser and that the 

Oonrt of first instance was wrong in hold¬ 
ing that possession had been taken with the 
plaintiff’s consent. In this Court the point 
raised on the defendant-appellant’s behalf is 
that damages alio ved by the Oonrt below 
were excessive and it is claimed that the 
1 >wer Court’s order can be interfered with 
in second appeal on the ground that the 
Judge applied a wrong prinoiple of law in 
assessing the damages. 

The prinoiple, it is said, is wrong beoanae 
the lower Court was in error in treating 
the defendant as a trespasser. A preliminary 
objection is raised On behalf of the respondent 
to the effect that the appeal does not 
lie inasmnoh as the matter in dispute is 
one which was within the oognizinoe of a 
Coart of Small Causes. Section lOJ of the 
Code of Civil Procedure is relied upon. I 
do not think this objection oin bs snstaioed 
because the suit as framed was one fop 
ejectment from immoveable property and a 
case of that nature is ontside the jnriadio* 
tion of a Court cf Small Causes. It is trne 
lhat at the present time the matter in dis¬ 
pute is the amount of damages payable bat 
for the purpose of deciding whether or not a 
second appeal lies, the frame of the suit ns 
originally bronght is the thing that must 
be looked to. The snit as framed was net 
cognizable by the Court of a Small Canses 
and, therefore, section 102 of the Civil 
Procedure Code does not stand in the way 
of this appeal. As for the oontention of 
the appellant 1 am satisfied that it is not 
well'founded and that the decree of the 
District Judge should be affirmed. In my 
opinion, the District Judge was perfectly 
correct in holding that the defendant was a 
trespasser. Even on the facts as found by the 
Munsif, it seems to me to be clear that the 
defendant committed a trespass. It waa 
found that tfe plaintiff did not ojnaent to 
allow the defendant ti occupy on promise 
of payment of rent of Rs. 5 a month. The 
defendant admits that he never agreed to 
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accept possession on payment of Rs, 30 a 
month which was first asked from him by 
the plaintiff. There was thus no tenancy 

created between the parties as the plaintiff’s 

proposal was not accepted by the defendant. 
I have no doubt whatever that the defendant 
took possession of the land without the 
plaintiff’s consent, and even if the plaintiff 
did give his consent on the understanding 
that defendant was prepared to pay a rent 
of Rs. 30 a month, such consent cannot be 
put forward by the defendant in defence of 
his trespass when it is found that the de¬ 
fendant had no intention of ever paying 
more than Rs. 5 a month. The Rs. 30 
awarded by the District Judge was awarded 
as exemplary damages against a trespasser 
and, as I agree that the defendant was a 
trespasser, there is no ground upon which I 
can interfere with the amount of damages 
awarded. The appeal fails and is dismissed 
with costs. 

Appeal diswissed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 877 op 1909. 

December 5, 1911. 

Present:—Mr. Justice Coxe and 
Mr. Justice N, Cbatterjea. 

DIBAKAR J^AG—Plaintipp—A rpELiANT 

versus 

MRITTUNJOT BHATTACHARTA_ 

Defendant—Respondent. 

Second appeal^Omission to consider evide nee-Mis 
reading or misconstruing evidence-Omission to inake 
specific mention of document—Civil Procedurp Cmi 

Inere is considerable conflict of • 

the point whether a second appeal wilf lie where 

Appeal from the decree of the Sub-Judge 

“f the Muusif ;f E 
place, dated December 2Qd, 1907 

Babu Oharu Ohandra Biswas for Roh 
Narendra Chandra Bose, for the Appellant 

Babas 6’Aj6 Chandra Palit and Jadu haih 
Mondal^ for the Respondent 

JUDGMENT.—This was* a 

mortgage. The lower Court fop^d'thT^: 
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consideration passed, and accordingly dis. 
missed the suit. 

In appeal it is argued that the learned 
bubordinate Judge omitted to consider a 
certain document marked Exhibit E, which 
was a mortgage executed about four years 
later and contained an admission by the 
defendant that he had borrowed Rs 400 
under the mortgage in suit. No reference 
IS made to this document in either of the 
judgments of the Courts below. The learned 
Sub-Judge says:- I think what the ds- 
fendant says in his deposition is true " 
In order to see what (he defendant says 

Td “’e deposition: and we 

the defendant himself. 

There is considerable conflict of judicial 

win'll" T " «econdlppeal 

omits to consider evidence, or misreads or 

present ;ase 

all we think it necessary to say is thnf 

sib T'T’t omission of the learned 
Subordinate Judp to make specific mention 

ftnH fl of this particular Exhibit 

it 

.itd S'e r.!"" 

Appeal dismissed. 


OUDH judicial COMMISSIONER’S 

^ COURT. 

hECJND Civil Appe«l No. 446 cp 1910 

July 13,1911. 

BHAGAN —Plaintiff—Appellant 

versus 

Transfer of Property Act (IV of 1882^, s. 6 (a)—Re 

vers^oner-Trans/er of expectancy, validity of. 

A Hindu widow mortgaged certain property in 
which she had only a life-interest. A reyersioner 
^ declaration that the mortgage would not 

tiroltoh.^^ 

This suit was withdrawn in consequence of a compro¬ 
mise whereby it was agreed that duriiK^ her IIFa Hmo 
the widow would get from the mortgagee a oorlliu sZ 
as her maintenance, while the rest of the proHts of Sre 
property would be divided between tho'^r^tersfont 
and the mortgagee and that after the death of the 
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widow the reversioner and the mortgagee would 
divide the property in equal shares: 

Held, that the effect of the agreement was to trans- 
fer to the mortgagee one half of tlie mortgaged pro¬ 
perty on the widow*8 death, and that this amounted 
to a transfer of an expectancy by the reversioner 
and was, therefore, invalid under the px'oviaions of 
section 6 (a) of the Transfer of Property Act. 

Bajrnngi Singh v. Bhngwan Bcthhsh Singh, 11 O. C. 
flOlj Sums-ud'din v. Abdul Husuin, 31 B. 1G5; 8 
Bom. L. R. 781, followed. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 18th July 1910, 
upholding that of the Subordinate Judge, 
Bara Banki, dated the 30bh April 1910. 

Mr. E. Manuel, for the Appellant. 

Pandit Gokaran Nath Miera, for the Re¬ 
spondent. 

JUDGMENT.—The real question for 
determination in this seond appeU is the 
legal effect of a oontract which was entered 
into between the father of the plaintiff- 
appellant Bhagan and the defendant- 
respondent Manila under the following cir¬ 
cumstances:— 

Bhagan’s father was Ram Din and Ram 
Din had a cousin twice removed named 
Bhagwant who died about 20 years before 
institution of the suit. Bhagwant left no 
issue bat his wido*^ Musammat Hansa 
survived him. It would appear that after 
Bhagwant’s death Ram Din seized Bhagwant’s 
property as being his nearest male collateral 
relation. Musammat Hansa was obliged to 
bring a suit for recovery of the property—a 
suit in which she was eventually successful. 
After getting possession of the property 
Musammat Hansa executed a mortgage in 
favour of the defendant Mannu. Ram Din 
before bis death brought a suit for a 
declaration that the mortgage in question 
would not affect his right of the property 
after the death of Bhagwant’s widow. The 
mortgagee Munnu in that suit set up a 
defence to the effect that the mortgage had 
been executed for legal necessity and would, 
therefore, be ' binding on Ram Din as 
reversioner. The suit was compromised. Ram 
Din and Munnu executed a registered 
agreement by which it was arranged between 
them that the suit filed by Ram Din should 
be withdrawn and that during the life-time 
of the widow a certain sum should be paid 
to her by the mortengee in lieu of 
maintenance, the rest of the profits of the 
properly (which was in possession of the 
morlgagee) being divided between him and 



Ram Din. It was farther agreed that after 
the decease of the widow Ram Din and the 
mortgagee should divide the property in 
equal shares. In pursuance of this agreement 
Ram Din applied to have the suit dismissed 
and it was dismissed accordingly. The 
terms of the agreement were not embodied 
in the deoree. Ram Din survived the widow. 

He died some time ago and was saooeeded 
by his son, the present plaintiff. The present 
suit was brought by the plaintiff for recovery 
of the entire property left by Bhagwant and 
which had been mortgaged by Bhagwant*! 
widow to Ihe defendant. In defence the 
plea was raised that the agreement entered 
into between the defendant and the plaintiff*! 
father was a bar to the suit. 

The Ooart of first instance (the Subordinate 
Judge) found in favour of this plea and 
held that the parties were boand by the 
oontraot and that the plaintiff was entitled 
under the terms of the contract to only a 
moiety of the property. This decision was 
upheld by the District Judge in appeal 
although on different grounds. The learned 
Judge thought that the effect of the 
agreement entered in between Ram Din 
and the defendant mortgagee was a oonaent 
by Ram Din as reversioner to the mortgage 
executed by Musammat Hansa and be, 
therefore, held on the authority of the 
case reported as Bairangi V. Jfano« 

karnika Ralhsh Singh (1) that the only right 
left to the plaintiff was that of redeeming * 
the mortgage. 

In appeal the principal ground taken it 
that as the contract relied upon by the jd 
defendant purported to convey an inlereak 
in expectancy it was invalid and the defen* 
dant ould not rely upon it as oonferring 
any title in the property upon him. In my 
opinion, this is a good ground of appeal and 
the appellant is entitled to snccsed. Goansel 
on both sides are agreed that the judgment 
of the lower Appellate Ooart oanuot be 
supported The Judge is clearly in error 
in treating the case as being one of oonaent 
given by a reversioner to a mortgage of 
the property made by the widow. The 
terms of the agreement show that there 
was no such consent. All that was provided 
was that while the widow remained alive 

she was to reoeive a certain sum from the 

(0 11 O. O. 7S; 8 M. L. T. h 12 0. W. N. 74j 9 
Bom. U It. 13.18; fi C, b. J. 700; 6 A, U J. It 
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proGts of the mortgaged property by way 
of maintenance while the rest of the proGts 
were to be divided between Ram Din and 
the mortgagee. Whether Ram Din as 
reversioner gave his consent or not the 
mortgage by the widow was undoabtedly 
valid for her life-time and the agreement 
does not purport to express any consent 
on the part of Ram Din to the continuance 
of the mortgage after the widow's decease. 
Bat what the agreement does do is to 
provide for a transfer to the mortgagee of 
one-half of the mortgaged property after the 
widow's decease and this, amounting to the 
transfer of an expectancy, is not a valid 
alienation under the provision of section 6 
(a) of the Transfer of Property Act. The 
case reported in Bajrang Singh v. Bhag- 
wan Bakhsh Singh (2) is clear authority 
for the proposition that a reversioner 
cannot transfer his chance of succeeding to 
an estate. In that case the facts were 
similar to those of the present case to 
this extent that the person who transfer¬ 
red was a Hindu reversioner whose interest 
was expectant on the death of the life- 
tenant a widow. In the course of the judg¬ 
ment reference is made to the ruling of the 
Bombay High Court which appears in 
Sums-ud-din v. Abdul Husain (3). In 
that case the whole history of the law 
relating to transfers of expectant interests 
was reviewed by Jenkins, 0. J., who pointed 
out the results of the enactment of sections 
5 and 6 of the Transfer of Property Act. 
He showed that in section 5 the term 
transfer' means a conveyance of property 
not only in present but also in future. The 
learned Judge went on to point out that 
future property in general is not expressly 
excepted from the operation of the Act, but 
only that class of future property which is 
described in clause (a) of section 6 and he 
goes on to say: “Looking at the whole scope 
of the Act I see no reason to suppose that 
xt was intended to establish or perpetuate 
the distinotion between that which according 
to the phraseology of English lawyers is 
assignable in law and that which is assignable 

in equity. Further on he says: “Havinir 
regard then to the fact that the chance of 
an heir-apparent is thus specially excepted 

(2) 11 0. 0. 301 

(3) 31 B. 165; 8 Bom. L. R. 781 


from the category of transferable properties, 
I am of opinion that the principle that 
equity considers that done which ought to 
be done has no application,” He, therefore, 
refused to treat an agreement executed bet¬ 
ween a Muhammadan lady and her father by 
which she renounced her chances of succeed¬ 
ing to a portion of her father’s property in 
consideration of the payment of a sum of 
money as having extinguished her right of 
succession. It follows, therefore, that the con¬ 
tract now under discussion which purports to 
transfer property which the law declares 
to be incapable of transfer is not enforcible on 
the ground that its enforcement would 
constitute a violation of the law. 

Two cases have been cited on behalf of 
the respondent, namely. Bam Nirunjun Singh 
V Prayag Singh (4) and Brahmadeo 
Narayan v. Harjan Singh (5). In the 
former case it was held that though 
agreements to assign expectancies were void 
in English Law they might nevertheless 
be enforced in equity. This judgment, 
however, it may be noted, was delivered 
before the passing of the Transfer of Pro¬ 
perty Act and can no longer be considered 
a correct statement of the law for the 
reasons given by Jenkins. C.J.. in the Bombay 
case above referred to. The other Calcutta 
case lays down the proposition that the 
interest of a Hindu reversioner can be 
assigned because it does not come within 

the purview of section 6, clause (a) of the 

Transfer of Property Act. The reason for 
this opinion appears to be that the term 

heir apparent is said not to be an accurate 
description of a reversioner in Hindu Law 
whose estate is expectant upon the death of 
the widow in possession. T am not prepared 
to follow this decision which, so far as I 
am aware, has not been followed in any 
other Court: and it may be noted that in 
a more recent case of the same Court, namely 
NundKishore Laly. Kanee Ram Tewary {Q) 
this view of the law has been repudiat¬ 
ed. Neither of these rulings can help 
the case of the respondent. In my 
opinion, the correct view of the law applicable 
to this case is that the contract was void 
and that there is no question of its being 

binding on the plaintiff so as to ston him 

(4) 8 C. 138; 10 0. L. R. 66. ^ 

(5) 25 0. 778. 

C6} 29. C. 855. 
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from asserting bis claim to the entire pro¬ 
perly in suit. 

I allow the appeal, set aside the decree of 
the Court below and direct that the plaintiff’s 
claim be decreed in fall with costs in all 
three Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Secokp CiViL Apfi:\l No, l£43 cf 1909. 

July 12. 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Jnstice Carndnff. 

5l/ei RAZIUDDI-V HUSSAIN and others 

—Defendants — ArPELLANis 

versus 

Dr. TAHARAT HUSSAIN—Plmntiff — 

REiPJNDENT. 

Bengal Estates Vortitinn Act {VllI B. C. of 1870), s. 
Sd—Ennd of dwelling-house of one peoprietyr allotted to 
another—Mistake in fixing rent ^Trespasser - Suit in 
ejeetinent — Remedy—of rent ^Decree for 
rent — Limitation, no guesfion of, as no ren^ had been yet 
assessed. 

In a partition proceeding, tho land on which tho 
dwelling-house of ono proprietor stood was 
allotted to another proprietor and tho statutory duty 
cast upon tho Uevonuo autlioritios to iix ‘he rent was 
not performed by reason of tho mutual mistuko of 
tho Court and tho parties: 

Held, that tlio proprietor to whom tho land was 
allotted could not treat tho pioprictor of the dwolliiig- 
houso as a trespasser, nor would a suit for ojeotmout 
lie against tho latter: 

Held, also, that upon tho rent being assessed — n 
direction to assess tho rent in this wise haring been 
giron—tho plaintiff was entitled lo a decree for rent, 
and that no question of limitation could aiisoas 
rent had not yet been assessed. 

Appeal from the decree of the District 
Judge of Gaya, dated July l?t. 19 j 9, modify¬ 
ing that of the third Munsif of that place, 
dated March Slst, 1909. 

Babua Maher,dra Nath Uoy, Lichmi Naroin 
Singh and Kulw mt Sahay, for the Appel¬ 
lants. 

Moulvis Shamsnl Iluda and Mustafa Khan, 
for the Respondent. 

JUDGMENT.—This is an appeal on be¬ 
half of the defendants in an action in ojeot- 
mentt The plaintiff and the predooessor-iii- 
interest of the defendants were proprietors of 
a Mouzah Mukhdurapur Kazi Ohak. In 1893 
a partition oF the Moutah was completed under 
the Bengal Estates Partition Act, 1873. The 
result of the partition was that plot No. 82, 
upon which the dwelling-house of the defend¬ 



ants stands, was allotted io the plaintiff. 
The partition was completed and poBsession 
delivered on the basis thereof on the 6tH 

March 1898. On the 17th September 1908, 

the plaintiff caramenoed this action for re¬ 
covery of possession on the ground that upon 
completion of partition and delivery of pos¬ 
session, the defendants became trespassers 
and were not entitled to continue io oooupa- 
tion of their dwelling*bouse which had fallen 
into the share allotted to the plaintiff. 

The Court of Grst instance dismissed the 
suit. Upon appeal the Distiiot Judge has 
made a decree for ejectment. In the present 
appeal the defendants have assailed that 
decree on the ground that in view of certain 
orders of the Revenue authorities to which we 
shall presently refer, no decree for ejectment 
ought to have been made against them. 

It appears that, during the progress of the 
partition proceedings, the present plaintiff 
took objection to the proposed allotment on 
the ground that plot No. 82, which oontained 
the d welling honse of the predecessors of the 
defendants, had fallen in his share. This 
objection was overruled by the Dapnty 
Collector, who slated in his order that sec¬ 
tion 89 of Act V.IIof 1876 would apply. 
The plaintiff was nob satisfied with this order. 
When the papers were sobmitted to the 
Collector for o'.nfirmation of the allotment 
made by the Deputy Golleobor, the objeotioff 
was repeated and overrnled. It has been 
stated to us that the objeotiou was reiterated 
also before the Commissioner and met with' 
the same fate. No rent, however, was assess*. 
ed in accordance with section 89, and after/, 
possession had been delivered to the partieil^ 
on the 6th Maroh 1398, the predecessors ot 
the defendant on the Ist April followinff 
invited the attention of the Deputy Oolleotor 
to the fact that no rent had been assessed 
and prayed that rent might be assessed as 
contemplated by section 89, This application 
was refused on the ground that it had been 
made too late. The question, which now 
arises for consideration, is what are the rights 
of the parties in view of the oiroumstanoes 
slated? The Distriob Judge baa held, upon 
the authority of the deoisiona in IfMiwewf 
Nawab Begum V. Bustum Khan (1); LaiWrom 
V. Ghumnee (2) and 

Mozhar Hossain (S. A. No. 528 of 1902, na» 

(1) 2 Agr. II. C. R. 149. / 

(2) 3 Agr. U. C. R. 298. ^ 
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reported), that the defendants are in the 
position of trespassers and are liable to 
be ejected. In our opinion, the cases relied 
upon are distinguishable and do not 
us in the solution of the question 
The two cases before the Agra High 
merely recognise the doctrine that upon the 
completion of partition proceedings, the 
owners become the proprietors of the land 

separately allotted to them and cease to be 
joint owners of the entire land. The neces. 
sary inference from this proposition is that 
they cease to be joint proprietors of all the 
lands and become the sole proprietors of the 
lands specifically allotted to them; in other 
words, after partition no proprietor can claim 
to continue in occupation of any land not 
specifically allotted to him. The decision 
of this Court in the case mentioned has no 
application to the circumafcanoes of the pre¬ 
sent litigation. It related to a p^elkhana 
(stable for elephants) which could not in any 
sense be described as a dwelling house within 

the meaning of section 89 of the Bengal Bs- 
tates Partition Act, 1876, ■ Iq the case be¬ 
fore us there is no room for controversy that 
the intention of the Revenue authorities was 
that (he particular plot now in dispute 
should be dealt with under section 89 of 
the Bengal Estates Partition Act. The 
present plaintiff started with the objection 
that the land had been allotted to him 
although thereupoo stood the dwelling-house 
of the predecessors of the defendants, at 
that stage he was evidently ansious that 
the land should not be allotted to his share 
The order thereupon passed was that his 

objection was not tenable in view of section 

89 of the Estates Partition Act. It has 
been contended by the learned Vakil for 
the respondent that ifc thereafter henarae 
the duty of the predecessor of the defendants 

tL’rl t ® authorities to assess 

the rent meutwned m section 89 and as 

they failed to have the rent assessed, they 

are liable to be ejected. We are not pre. 

'=°'^‘ention as well 
obviously happened was that 

L ® ‘be parties 

as also by the Deputy Collector. In 1895 

fiO Collector decided that 

section 89 would apply to the land now in 

dispute the parties must have understood 

that in due course the rent mentioned in 

that section would be assessed. Section 


89 provides that if a dwelling-house belong¬ 
ing to one proprietor is situated on any land 
which it may be necessary to include in 
the separate estate of another proprietor, 
the owner of such house may retain that with 
the offices, buildings and grounds immediately 
attached thereto upon agreement to pay 
rent for the land occupied by such dwell¬ 
ing-house, offices, buildings and grounds, to 
the proprietor of the separate estate in 
which such land is included, the limits of 
the land so occupied and the rent to-be 
paid for it in perpetuity shall be fixed by 
the Deputy Collector and shall be stated 
in the paper of partition. The reasonable 
interpretation of the order of the Deputy 
Collector is that the plaintiff who took the 
objection which proved unsuccessful should 
invite the Deputy Collector to assess the 
rent which he was to receive in view of 
the fact that section 89 was held applicable 
to the case. But whether this was so or 
not, the defendants or their predecessors 
might very well have expected that rent 
would be assessed iu ordinary course by 
the Deputy Collector pursuant to the order 
which he had made. The result of the 
mistake by the parties and the Deputy 
Collector is that rent has not been assessed. 
The learned Vakil for the respondent has 
contended that the inference is that the 
defendants are trespassers and that it is 
not open to a Civil Court to afford any 
relief to the defendants. We are not pre¬ 
pared ' to accept this coutentiou as well 
founded. The statutory duty which was oast 
upon the Revenue authorities has not been 
performed, and, as already explained, it was 
not performed by reason of the mutual 
mistake of the Court and the parties. Under 
these circumstances, we are of opinion that 
we are not powerless to do justice and afford 
complete relief to the parties. 

The proper course to pursue now is to 
have the rent assessed and that rent ought 
to be assessed iu conformity with the pro¬ 
visions of section 89. We shall, therefore, 
direct the District Judge to request, the 
Deputy Collector to assess the rent payable in 
perpetuity in respect of this land under sec¬ 
tion 89 of the Bengal Estates Partition Act, 
1876. When the Deputy Collector has 
assessed the rent, subject to the result of any 
possible appeal to the superior Revenue au¬ 
thorities as mentioned hereafter, that will 
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be declared to be the rent payable by the 
defendants to the plaintiff. The learned 
Vakil for the respondents has farther argued 
with considerable force that the defendants 
have hitherto enjoyed this land without any 
payment to the plaintiff, and they cannot 
justly escape payment of rent for all these 
years. We are of opinion that this conten¬ 
tion is well founded, and that to prevent 
injustice it is necessary to direct that the 
defendants should pay the rent which would 
have accrued due, had it been duly assessed 
by the Deputy Collector. We, therefore, 
direct farther that when the rent has been 
assessed by the Deputy Collector, the Dis¬ 
trict Judge will make a decree in favour of 
the plaintiff for all arrears of rent at that 
rate from the date of the delivery of posses¬ 
sion, that is the 6th March 1898, up to the 
date of the commencement of this suit, 
namely, the 17th September 1908. The net 
result of this litigation, therefore, is that al¬ 
though the plaintiff is not allowed a decree 
for ejectment, he will have a decree declaring 
his title to receive the rent which may here* 
after be determined by the Deputy Collector 
from the defendants; and he will also have 
a decree for all arrears of rent. 

We may add that as the rent will he as¬ 
sessed by the Deputy Collector under sec¬ 
tion 89, before his decision is accepted and 
acted upon by the District Judge, it will be 
open to the parties to proceed by way of 
appeal to the Collector and the Commissioner 
under the provisions of sections 142 and 143 
of the Bengal Estates Partition Act; in other 
words, under our directions in 1911 proceed- 
ings will be taken which might and ought to 
have been taken in 1898. 

As we have made a decree for rent from 
the 6th March 1898 up to the 17th Septem¬ 
ber 1908, it is desirable to point out that no 
question of limitation arises, in view of the 
fact that rent has not up to the present time 
been assessed. 

The result is that this appeal is allowed 
the decree of the District Judge discharged 
and the case remanded to him in order that 
the directions given in this judgment may be 
carried out. Bach party will bear his own 
costs throughout the litigation. 

Appeal alloued; Oase remanded. 
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OUDH JUDICIAL OOMMISSIONBR’S 

COURT. 

First Civil Afpeal No. 123 ck 1910. 

June 7, 1911. 

Present: — Mr. Evans, J. 0., and 
Mr. Lindsay, A. J. 0. 

Ch'indhrx RAGHUBIR SINGH— Plaiktifp 

—Appeliant, 


xersus 


Ohaudhri UMRAO SINGH— Defendant 

— Respondent 

Registration Act (XVI oflQOSJ, s. 17 (h)Agreement 
to refer to arbitration—Registration ^Partition of estate 
settled by^written agreement to refer to arbitration-^ 
Admissibility of agreement in evidence rcithout rejistra- 
tioji—Agreement complete before Jormally \oritten— 
Terms as a ride settled before ivriting — Pleader*s fee^ 
Costs — Practice. 

In every case whore an agreement is redaoed to 
writing, the writing is a record of terms which have 
already been settled between the parties. Their minds 
are made up before they advance to tho stage of writing, 
the terms are not settled between them as the writ¬ 
ing proceeds, and, therefore, strictly speaking written 
agreements in all ensos are subsequent in point of time 
to the settlomont of the terms which they purport to 
record. But tho two operations of mental agree¬ 
ment and of putting down the terms of the 
agreement on paper constitute only one transaction* 

An agreement to refer to arbitration rocited infer 
nfin'*the executants have agreed and consented to 
divide tho estate in dispute and accordingly they 

appoint.arbitrators and an umpire and agree that 

the arbitrators shall partition the estate and there¬ 
upon each executant shall obtain proprietary posiss- 
sion of his respective share as declared by the arbi¬ 
trators.” It was found on evidence that this agree¬ 
ment was tho only record of matters which had been 
settled before it was executed and there was no evi¬ 
dence of any agreement, indepondont of the inslrn- 
incut, to partition tho estate; 

ilcldy that tho agreomont was inndmissiblo in evi¬ 
dence for want of registration. 

Sakharam Krishnaji v. Madan Krishnajif 6 B. 232and 
Chamanbti Javji Mahomed dli v, Afulfan Ohand SilKl 
Ram. 20 B. 562, referred to. 

Wlioro a certiheato by a Pleader of tho amount 
received by him as his foe was lodged in Court after 
arguments had commenced the amount of fee was 
not allowed as costs. 

Appeal against the order of the Subordi¬ 
nate Judge, Unao, dated the 3rd September 

1910. 

Babn Bisheshar Nath Srtvastava^ for the 
Appellant. 

Pandit Qoliaran Nath Mt^ra, for the Re* 
spondent. 

JUDGMENT.— This appeal arisea out of 
proceedings taken under clause 17 of the 
second Schedule to the Cede of Civil Proce¬ 
dure to have filed in Court a certain agree¬ 
ment alleged to have been executed on the 

23th Uecenibei' 1907, by which the partiei| 
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Raghubir Singh and Umrao Singh, under¬ 
took to refer certain matters to arbitration. 

The property affected by the agreement is 
the Saraosi Taluqa in the Unao District. The 
last male owner of this property, Ohaudhri 
Feteh Bahadur Singh, died without issue on 
the 23bh December 1905. He was succeeded 
in possession by his widow Musammat Mithan 
Kuar who, in turn, died on the 17th April 
1907. The estate was then seized by one 
Musammat Bitan Kuar who was the widow 
of a deceased brother of Fateh Bahadur. 
Her possession was disputed both by Umrao 
Singh and Raghubir Singh, the parties to 
the agreement now in suit, and eventually, as 
the result of criminal proceedings taken 
under Chapter XII of the Code of Criminal 
Procedure, Raghubir Singh and a son of 
Umrao Singh named Chandan or Chandrika 
Singh were boaod over to keep the peace. 
Mutation of names was made in favour of 
Musammat Bitan Kuar. 

With regard to the relationship between 
the parties it may be noted that Umrao 
Singh was the nearest male reversioner alive 
at the date of Mithan Kuar’s death: Raghu¬ 
bir Singh the other claimant is one degree 
farther removed. He is the son of a brother 
of Umrao Singh. According to Raghubir 
Singh’s case his right to the estate is based 
upon a custom in the family by which uncles 
and nephews succeed together. 

After mutation had been made in favour 
of Bitan Kuar, Umrao Singh brought a suit 
for recovery of the Taluqa and got a decree 
against Bitan Kuar on the 29bh June 1908. 
This decree has become final. While this 
suit was pending, it is alleged that a written 
agreeement was executed by Raghubir Singh 
and Umrao Singh on ths 13bh December 1907 
by which It was agreed to appoint arbitra- 
tors to divide the Talcqa between the parties. 
It IS alleged that this document was drawn 
up m pursuance of certain negotiations bet- 
ween the parties resulting in an understand- 
ing that Raghubir Singh waste assist in the 
prosecution of Umrao Singh’s suit by giving 
evidence for him and helping him in other 
ways as well as by abstaining himself from 
instituting a suit to enforce his own claim. 

Raghubir Singh in his application to have 
the agreement filed in Court set out that he 
had duly performed his part of the contract. 
He alleged that Umrao Singh had refused 
to perform his part and he, therefore, asked 



that the agreement to refer should be execut¬ 
ed through the Court. Various pleas were 
raised in defence. Umrao Singh denied exe¬ 
cution of the agreement. He also pleaded 
that it was void for want of consideration, 
that it was invalid for want of compliance 
with the provisions of the Oudh Estates Act 
(I of 1859) and that as the deed embodying 
the agreement was unregistered it could nob 
be enforced. The Subordinate Judge dis¬ 
missed the claim, finding (1) that it was nob 
proved that Umrao Singh was a party to the 
deed, and (2) that in any case the written 
instrument was bad for want of registration. 

The other issues in the case were not decided. 

The first ground taken in appeal is that 
the first of these findings is wrong and that 
it was proved that Umrao Singh did execute 
the agreement in question. We are of opi¬ 
nion, after a careful onsideration of the 
evidence, that this contention must be upheld. 
We think that the Subordinate Judge has 
given no adequate reasons for refusing to 

believe the evidence produced by the plaint- 

iff in support of his story that Umrao Singh 
did execute the agreement. He has attached 
undue importance to certain discrepancies in 
the statements of the witnesses which, in our 
opinion, are attributable rather to lapse of 
memory on their part than to a conspiracy 
between them to give false evidence in sup- 
port of the plaintiff’s case. The original 
agreement was brought into Court by 
Shanker Singh, the person who had been 
appointed umpire between the parties, and 
no reason can be given for supposing that 
he has laid himself out to assist the cause 
of Raghubir Singh by procuring a false in- 
strament. Shanker Singh brought the docu¬ 
ment into Ooarb on the 15th March 1910 
No questions were asked of him as to how 
he came to have possession of it, bat there 
is evidence on the record to show that it was 
made over to him directly after it was writ¬ 
ten and presumably he had custody of it 
ever since it was prepared in December 1907. 
The document bears what purport to be the 
signatures of the parties and of no less 
than five attesting witnesses. It also bears 
a signature said to be that of Chandan Singh 
tue son of Umrao Singh, who signed as an 
executant, although he was nob a party to 
the deed. This latter fact has been strongly 
relied upon as proof that the document is a 
forgery, but a very clear and reasonably 
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explanation of this fact baa been given which, 
in onr opinion, ought to be accepted. It is 
admitted that Chandan Singh has been act¬ 
ing as his father’s attoiney for a long time. 
Umrao is an old man and unable to look 
after his own business properly. When the 
deed was prepared Chandan at once signed 
on behalf of his father, but Raghubir refused 
to accept execution by him and insisted 
upon execution by Umrao Singh who was 
himself present at the time. Accordingly, 
Umrao Singh put his name to the deed 
though not at the particular spot which the 
scribe had designated for the signatures of 
the executants. The scribe of the deed, 
Shiam Manohar Lai, was examined and he 
swore that be wrote the deed and that it 
was signed by Umrao in the Cutcherry 
compound at Unao. Bishambhar Dayal, a 
petition*writer who attested execution, also 
swore that Umrao Singh signed the docu¬ 
ment. 

Jodba Singh, an attesting witness, also 
deposed to execution of the deed by Umrao. 
This witness was unable to identify bis own 
signature on the document, saying that his 
sight had failed since the time he signed. 
Bhop Singh, another attesting witness, is 
dead but his son Laiq Singh who signed for 
him swears that the deed was duly executed. 
He explains that he signed for his father as 
the latter was suffering from a boil on his 
hand at the time. 

Subai Singh, another attesting witness, 
also deposed to execution of the deed. The 
only attesting witness not produced was one 
Girand Singh whose signature was made for 
him by one Ram Charan. It is proved that 
the plaintiff tried to secure the attendance of 
these two persons by having summonses 
issued to (hem. The summonses could not 
he served and their evidence was accordingly 
not taken. As against this mass of evidence, 
there is particularly nothing but the inter¬ 
ested statements of Chandan and Umrao. We 
find ourselves unable to believe either of 
these witnesses- The former in particular 
appears to be a man who would stick at 
nothing in way of giving false evidence. It 
was stated that Chandan is the man who 
actually purchased the stamp-paper upon 
which the agreement was drawn up and we 
have every reason to believe that this state¬ 
ment is true. The other evidence for the 
defendant consisted of the statements of 



certain witnesses who tried to tuake out that 
Umrao Singh was not and. could not have 
been present at the date when the deed was 
executed. We can attach no value to evi¬ 
dence of this description. 

We are satisfied that Umrao Singh did, aa 
a matter of fact, execute the agreement and 
we find accordingly. The second and third 
grounds of appeal relate to the validity of 
the written agreement and in this oonnec* 
tion the question is whether the Court below 
was right in holding that the deed was in¬ 
valid for want of registration. This question 
must be answered with reference to the 
provisions of section 17 (6) of the Registra¬ 
tion Act which render compulsory the regis¬ 
tration of nOD-testamentary instrumenta which 
purport or operate to create, declare, assign, 
limit or extinguish, whether in present or in 
future any right, title or interest, whether 
vested or contingent, of the value of one 
hundred rupees and upwards to or in im¬ 
moveable property. 

According to the view of the Court below it waa 
this document which created the title asserted 
by the plaintiff to get the estate partitioned. 

For the appellant it is argued that the deed 
was not registrable as it did not bring about * 
any new legal relation between the parties, 
but merely recites as a fact a pariionlar slate 
of things which had already oome into ex¬ 
istence by agreement between the parties and 
provided by a reference to arbitration means 
for giving effect to wbat had already been . 
arranged before the deed was written. Reli- ^ 
ance was placed upon thi rnlinga reported^ 
in Sakharam Krtshnajt v. Madan Ktishnajl ^ 
(1) and Chumanbu Jarji Moltomed AU T. 
MuUo7i Chond Siva Earn (2). | 

In order to estimate the force of this oon* 
tentiou it is necessary to refer to the terms of 
the instrument itself as also to the oirenm* 
stances attending its execution. The deed 
bfgiis with a recital of the history of the 
Taluqa from the time of the decease of Fateh 
Bahadur Singh, showing that both parties had 
advnnced claims to the estate. It refers to the 
suit filed by Umrao Singh against Bitan Kuar 
and states that Raghubir Singh bad bsea 
hitherto prevented by want of funds from bring* 
ing a suit on his own account, but was ready to 
do so at the date of the instrnmeut, Theu ws 
have a recital of the nature of the 

Ji. 2 :v2. 

(2) 20 B. 002. 
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up against Umrao Singh by Aiusammat BUan 
Knar and after this we come to the terms of 
the agreement. It is recorded that in conse¬ 
quence of the facts previously stated the execut¬ 
ants ‘ have agreed’* (tax paya hai) that 
Raghubir shall refrain from instituting a 
suit on his own account, that he shall give 
evidence and procure evidence in support of 
Umrao’s case and shall abstain from helping 
the defendant. In consideration of these 
promises it is then stated that Umrao Singh 
has agreed and consented to divide the estate 
in dispute with Raghubir Singh {ilaqua 
mutnazia tagsim kar Una mamur o qubul kar 
liya hai). Accordingly, the executants ap¬ 
point arbitrators and an umpire and agree 
(and put the agreement in writing), (1) that 
the arbitrators shall partition the estate in 
such shares as they may deem fit (acting in 
accordance with the custom obtaining among 
the Prahar Thakurs) and (2) that each 
executant shall obtain proprietary possession 
of his respective share as declared by the 
arbitrators, and that Raghubir Singh shall be 
entitled to get possession either by taking 
directly from Umrao, or by seeking the aid 
of the Courts. The learned Counsel f ir the 
appellants lays stress upon certain words 
^'tai paya haV\ qubul kar liyi haV' as show¬ 
ing that the document is referring to an agree¬ 
ment already consummated. The above 
words, he says, are in the past tense and 
must be taken to relate to an antecedent 
transaction. Where the parties are record¬ 
ing what is taking place at the moment they 
use the pre8entten8e,e.p.,* iqrarkarte hatnolikh 
detehain'\ We do not think there is much 
force in this contention. In every case where 
an agreement is reduced to writing, the 
writing is a record of terms which have 
already been settled between the parties. 
Their minds are made up before they advance 
to the stage of writing, the terms are not 
settled between them as the writing proceeds, 
and, therefore, strictly speaking written 
agreements in all cases are subsequent in 
point of time to the settlement of the terms 
which they purport to record. But the two 
operations, that of mental agreement and that 
of putting down the terms of-the agreement 
on paper, constitute only one transaction. It 
cannot, therefore, be argued that the language 
of the past tense in a document necessarily 
imports that an agreement to which it relates 
C»me into existence long before and independ. 


ently of the transaction of which the writing 
is the record, Ordinarily, the presumption 
should be the other way. On the face of it, 
the document now in suit does purport trt 
bring into existence a right on the part of 
Raghubir Singh to have a share in the estate 
and provides for his getting proprietary 
possession of the share once its extent had 
been determined by the award of the arbitra¬ 
tors, It was, there.^ore, for the plaintiff to 
make out the existence of oireumstancea which 
rendered section 17 (6) of the Registration 
Act inapplicable to the transaction. He 
might have done so by proving that a valid 
agreement for division of the property had 
been made before and independently of the 
document in question, but he failed to do so. 
His evidence in this respect is hopelessly 
vague and uncf'nvincing. He refers to 
previous talks with Chandan Singh, (not 
Umrao) in which he was promised a share of 
the property. He produced a retired Tehsil- 
dar whose evidence, though we have no 
reason whatever to doubt it, does not sup¬ 
port the case of a previous agreement to 
divide. This witness refers to two conversa¬ 
tions which took place some months before 
the date of the agreement at one of which 
he thinks Umrao was also present. He says 
there was some talk of giving Raghubir a 
share if he kept quiet. But the plaintiff 
himself did not say that any agreement upon 
which he relied was come to at the dates when 
these conversations took place. On the con¬ 
trary, he stated that the negotiations which 
ended in the agreement to divide the property 
took place only 5 or 6 days bafore the deed 
was written, e , in Oeoember 1907. Not a 
single witness was produced who took part in 
these so-called negotiations and the only 
possible conclusion is that whatever passed 
between the parties was settled in a few days 
and was recorded in the agreement now 
before us. There seems to be no doubt 
whatever that this agreement is the record of 
matters which had just been settled before it 
was written, and that there never was any 
agreement between the parties independent 
of the instrument. We hold, therefore, with 
the Subordinate Judge, that the plaintiff*B 
title was declared by the instrument, that 
registration was compulsory and that the 
want of registration renders the agreement 
incapable of enforcement. 

On the merits, therefore, the appeal oaunot 
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succeed. The only other point raised for 
the appellant relates to certain items of costs. 

During the course of the trial the case was 
adjourned for several days as there was some 
talk of compromise between the parties. On 
the 3rd June the plaintiff informed the Court 
that he was unwilling to come to terms. The 
case had to proceed and a fresh date had to be 
fixed. On a motion made on behalf of the 
defendant for the award of costs the Subor¬ 
dinate Judge directed the plaintiff to pay Rs. 
235 to the defendant, Rs. 210 on account 
of fees of three Pleaders for three diys and 
Rs. 25 on account of costs of witnesses. It has 
been pointed out that there is nothing on 
record to shDw that the three Pleaders were 
in attendance on the three days for which 
their fees were allowed. All that appears is 
that or e Pleader was present on the let June. 
The case does not appear to have been up for 
hearing at all on the 2nd June, and on the 
3rd June no Pleader is mentioned by name as 
having been present though there is a note to 
the effect that the defendant’s “ Pleader” made 
somerepresenfation as to the awardingof costs. 

Be that as it may, we do not think the order 
of the Subordinate Judge mulcting the 
plaintiff in these costs was a proper one. It 
is clear that both sides asked for adjournment 
with a view to compromise and the fact that 
the plaintiff in the end told the Court tahthe 
was unable to come to terms was no reason 
whatever for obliging him to pay three days’ 
costs to the other side. It almost looks as if 
the Subordinate Judge thought the plaintiff 
was in fault and responsible for the failure of 
the negotiations, but there could be no reason 
for making any such assumption. Both sides 
asked for adjournment and each side should 
have been made to bear its own costs, when 
the negotiations for the compromise fell 
through. The appellant is, in our opinion 
entitled to have this sum of Rs. 235 back from* 
the other side. 

The next point relates to a sum of 
Rs. 1,405 awarded to the defendant on 
account of Pleaders’ fees. It is shown that 
the certiBoates of payment of these fees were 
lodged m Court after arguments had com¬ 
menced and this being so, the fees should not 
have been allowed in taxing costs between the 
parties The present rule came into force in 
March 1910 and was applicable to this case 

It IS necessary that the rule should be rigidly 
enforced. 


Another matter referred to by the appel¬ 
lant's learned Counsel is an item of Rs. 30-12 
for miscellaneous costs inserted in the decree. 
It is said that this includes the item of Rs. 25 
awarded to the defendant on account of costa 
of witnesses under the order of the 3rd June 
1910 above referred to by which Rs. 235 were 
ordered to be paid as costs of adjournment, 
and that as this latter amount was paid at 
the time the plaintiff has been charged twice 
over. We have bad the record examined and 
find that the sum of Rs 25 is not included 

4 

in the item of Rs. 30-12. The appellant cannot, 
therefore, sncceed so far as this sum of Rs, 25 

is concerned. 

We allow the appeal so far as to declare that 
the appellant is entitled to have a refund of 
Rs, 235 from the respondent and to be reliev¬ 
ed of the payment of Rs 1,405. Pleaders'fees, 
allowed in the lower Court’s decree. In 
other respects, the appeal is dismissed and 
costs in this Court will be apportioned accord¬ 
ing to the measnre of the success and failure 
of the parties respectively. 

Appeal partly allowed. 


OUDH JU DICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals Nos. 14, 15 and 16 

OF 1911. 

August 17, 1911. 

Present: —Mr, Evans, J. 0.,and 
Mr. Lindsay, A. J. O. 
Musammat JAFRl BEQ AM— PiAlNTlFF- 

Appbllant 


perFua 

QHASU KHAN and othbrs—Dbfbhdants 

B8 PON B NTB a 

Limitation Act (IX o/1908), 8. 31—J<W8clo8ai« qf; 
mortgage of 1809— Limitation, 

A mortgage by oonditional sale was executed (Hi 
20th March 1869, it being provided that intewet 
on the mortgage-debt should ho paid annually aiw 
that the mortgagor would be bound to deliver powee* 
sion to the mortgagee in case of default inpayment^ 
tho iutorost. Tho term of the mortgage was vx. 
years, tho condition being that if the mortgage 
not redeemed by that time the transaction would be 
doomed a sale. Tlio mortgagee brought nforeolosure 
suit in May 1910. 

llchl, that tho suit was within time. 

Siirnomoyrti Dnsi v. St i Nath I>as, 12 0. ^ 

Nath Das v. Khctter MoAim, iSinjh, 160, 698j I.A. *U 
85, referred to. . • 1 

Appeal against the order of the Additional 
Judge, Hardoi, dated the 18th NoTn PbW 
1910. 
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Messrs. A, P, Sen and Basdeo Lai, tor the 
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JUDGMENT.—These appeals arise out of 
three snits for foreclosure brought by the 
appellant, Musammat Jafri Begam. The 
suits have been dismissed as barred by 
limitation and the only point to be decided 
here is whether the decision of the Court 
below on the point of limitation is correct. 
The three mortgages in suit are mort¬ 
gages by conditional sale and were all 
executed on the same date, namely, the 23th 
March 1869. In all three deeds it was 
provided that the interest on the debt should 
be paid annually and there was in each case 
a covenant by which the mortgagors bound 
themselves to deliver possession to the mort¬ 
gagees in case of default in payment of the 
interest. In eaoh case the period of the 
mortgage was six years, the condition being 
that if the mortgage was not redeemed by 
that time the transaction was to be deemed 
a sale. The lower Court held that the suits 
were governed by the rn!e of limitation laid 
down in Article 135 of the First Schedule 
to the limitation Act, which provides a 
period of twelve years for suits by a mort¬ 
gagee for possession of immoveable property 
mortgaged. This decision was based on the 
authority of the case reported in Surnomoyee 
Basi V. Sri Nath Das (1), the decision in 
which was affirmed in appeal by their Lord¬ 
ships of the Privy Council in Srinntk Das 
Khetter Mohun Singh (2), In those oases the 
decision was that a mortgagee seeking fore¬ 
closure under the provisions of Bengal Reffula 
tion XVII of 1806 was. if he were not already 
in possession of the property, bound to 
bring his smt for possession within twelve 
years from the date of default. In the case 
juBt mentioned the mortgage was execated 

the 17th February 1866 on which date the 
mortgagor s rights to possession determined 
It was held, therefore, that the mortgagee’s 

“ 7-^ for possession by foreclosure 
became extinct after the lapse of twelve 

years from that date and that his suit for 

1882 T* r September 

1882, after the Transfer of Property Act had 

(1) 12 C. 614. 

(2) 16 0. 683; 16 I. A. 85. 


come into force, was barred. It had been 
contended that the mortgages could avail 
himself of the new remedy provided by the 
Transfer of Property Act by bringing a suit 
for foreclosure which he could not have 

limS '‘'t aud that the 

artrcie°14?'’8T^ years 

.Article 147, Schedule If of Act XV of 

but their Lordships of the Privy CounJi 
pointed out that the right of foreclosure bav! 
ing already been extinguished by limitatien 
b.for. the Tr„.f„ o, 

«ol b. r„„.d ih, ,2 

In the eases now before us the footo 

different. The mortgagees under these thl" 

mortgages had dual rights. They had 
right to sue for possession when any default 
was rnade in the yearly payments of interes ! 
and they bad a further, and a distant right 
of suing for possession by foreoln.n J * 

soon as the mortgage periods expiVet without 
the mortgagee being redeemed It 
latter and not the former right which mLT 
mat Jafri Begam, who is now the 17' 
mortgagee, is trying to enforce in these 
suits and in considering the question of llmL 
tation we are not concerned with anvth' 
relating to the other rig"t of ‘ ^ 

for possession on account of default in 
ment of interest only. According to Ibe 
rule of limitation laid down bv the p • 
Council, the mortgagee here had a right" to 
sue for possession by foreclosure with n 
twelve years from the 26th March 1875 lu 
d... .p riiph .h, ,„i.d 

to an end in each case. Obvionslv il. < “ 

this right had not been lost (as it liad?/Th®' 

1S82. The right to foreclose being still ; 
existence when that Act was passed ^ ” " 

remedy for enforcing it was that proviL^h^ 

® ^“••eolosnre The 

Act did away with the old prooednro l -j 

down in the Regulation and the r^ortgagla 
was no longer at liberty to eet fr..!, 
by giving the year’s notice provifed 
Regulation and by making application to til 
Court or suing for possession after the « 
piry of the year of grace. 


^ This new remedy was governed by tho 
rule of limitation contained in Article I 47 
of the Limitation Act (XV of 1877) which 


I 




&06 


INDIAN OASES. 


[L91S 


BIBJNATH bARIN V- BTRNS. 
the mortgagee sixty years to bno. hrs 

^S^^rewlrreTrado^pted’in. these Provinces 

„p till the date in Vasudeva 

;'“S. b.id tit Arti.1. 

. ...outod i. i. t". il o, 

judgment ”1 t,,e new Limitation Act 

fo^ foreclosure like the 

ct "lo: cl.... io ..«i» 7 '‘“ 

tbirptf.”. i“ ordor to ..oid tb. .».ot 

luon enables a mortgagee here to bring 
his suit for foreclosure within two year, 
the date of the passing of the Actor withi 
Uty years from the date when the mortgage- 
money became due, whichever period expires 

first Under this section, therefore, the plaintiff 
?„”these three suits was entitled to come to 

Court up till the 7th ‘'.'’iqol 

having been passed on the 7th August 1908 

She filed the plaints in May 1910 and the 

result is that all three suits are within time 
We are of opinion that the decision of the 
Court below is wrong. We allow these 
appeals, set aside the decrees of the Court 
below akd remand the suits for decision upon 

The appellant will get her costs from the 
respondents in this Court. Costs iii the Court 

below will abide the result. 

(illou-od\ Closes remanded. 

rs'l ^0 M ^26: 17 M. L. J. 44-t; 11 C. W. N. 

4 A L j. 025; 0 c. L. J. 255; 2 M. L. T. 353; 9 Bom. 

L. H. 110-t. 


The plaintia. a respectable 1"^*“ 
tmned \ -->^^^=rLrmanagTd Jyte d^eTd- 

r^o ‘^e cr <;rr d^fentnf upon which he wrote 

‘’'oThe“:mo"arRs"4T-2 has been tying in my office 
Siuco the date of my judgment. It aPP^ars ^ 

“:::m::irs rrr Tni^^ 

ant was liable in damages to the plaintill. 

Second appeal from the decision of the 
District Judge of Agra, dated the ^ith Feb- 

roary 1911. 


ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. 458 of 1911. 

January 20, 1912. 

Present:— Justice Kararaat Husain and 

Mr. Justice Chamier. 
BIRJNATH sarin— Pl^untuv— 

Appellant. 

te?5Ms 

Sbrgeant F. M. BYRNE— Defendant— 

Respondent. 

Vefamation-WonU '"most insolent upstart;^ nhcihn 

defamatonj. 


Mr. QuUari Lnl (with him Messre. 
Benode Beh^ri and S. K. Bar), for the Appel- 

lant. _ 

JUDGMENT. 

Chamier. J.—This is a second appeal in 

a suit foi damages for defaraation. ^ 

The Subordinate Judge gave the plaintiff 
ft decree for lU 4l0 but his deoiaiou wm 
reversed by the District Judge who held 
that the expressions used by the defendant, 
though intemperate, were not defamatory. 
The facts are that the plaintiff obtained a 
decree for a small sum against Talsi, a 
Ohamar eraptoyed in a grass farm managed 
by the defendant. He totk out execution 
and a process was issued to Tulsi which 
flomehow or other came into the hands 
of the defendant who wrote on it:—‘The 
amount Hs. 41 2 0 has bseu lying in 
niy office since the date of my judgment 
(.■ijf). It appears to me that this is a case of 
malicious prosecution and so it is a Govern* 
ment case and does not concern Tulsi what- 

Hoover. The decree-holder is a most insolent 

upstart. He came to my bnngalow on a Sunday 
and 1 told him ray office hours and then he 
would not grant a stamped receipt. The next 
time he came he was most insolent and was 
told to wait but would not and went away 
without the amount iu question.'* 

The plaintiff’s case is that the words “the 
dccree-liolder is a most insolent upstart’* are 
defamatory. He does not oomplaiu of the rest 
of the words used. 'The Subordinate Judge 
says that the plaintiff is a very respectable 
man who mixes in the society of the leading 
of Muttra aud that “the tendency and 
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effect of the words used were to defame and 
degrade him and render him odious and con¬ 
temptible”. The District Judge says that 
the words insolent upstart” might, in cer¬ 
tain circumstances, be defamatory, but that 
they must be read with the context in 
which they appear and that they were 
not defamatory in the present case. I 
agree with the learned District Judge that 
the endorsement on the process taken as a 
whole means no more than that the plaintiff 
had behaved rudely and had declined to wait 
to be paid or to give a stamped receipt. It 
seems to me quite clear that the words com¬ 
plained of were not infended to throw any 
reflection on the birth, reputation or general 
character of the plaintiff nor would it be un¬ 
derstood by any reasonable person acquainted 
with the English language as throwing any 
such reflection upon him. It was suggested 
that they would be regarded as holding the 
plaintiff up to ridicule. I cannot accept this 
suggestion. As the learned Judge held that 
the words complained of might, in certain cir¬ 
cumstances, be defamatory but in this 
particular case were not, 1 doubt whether 
a second appeal is admissible at all. In 
England the question would have been 
left to the Jury, if, however, a second appeal 
lies, I hold that it should be dismissed. 

Karamat Husain, J, —An action was brought 
by the plaintiff for damages for a libel. The 
Court of first instance decreed the claim. The 
Court of first appeal found that the words “a 
most insolent upstart” contained in the 
endorsement made by the defendant on the 
process issued to Tulsi were not defamatory 
and reversed the decree of the first Court. 
The learned District Judge, however, said in 
his judgment;—“Now it is easy to conceive 
cases in which the use of the words ‘insolent 
npstart* might be distinctly defamatory; for 
instance, if they are used towards a servant 
seeking employment.” 

In second appeal it is contended that 
the written words “a most insolent upstart” 
are libellous. My learned colleague is of 
opinion that they are not, but I am unable 
to agree with him. 

To publish any words in writing without 
justification which bring a person into con¬ 
tempt or ridicule is a libel. 


Lord Holt. 0. J. in Oropv. Tilney (1). 


ous matter is not necessary to make a 
libel, it is enough if the defendant in¬ 
duces an ill opinion to be had of the plain¬ 
tiff, or to make him contemptible and ri¬ 
diculous.” Best, C. J., in Tuam (Archbishop) 
V. Robeson (2) said:— Ifc is not easy to perceive 
why any distinction should be made between 
written and oral slander; but the case re¬ 
ferred to, Thorley v. Lord Kerry (3), has 
established ifc too firmly to be shaken. 
According to that case, in order to support an 
action for oral slander, something criminal 
must have been imputed; but in a libel any 
tendency fco bring a party into contempt or 
ridicule is actionable, and, in general, any 
charge of immoral conduct, although in mafc- 
ters not punishable by law.” 

Descending to the particular words which 
may be^ libellous. I find that to write that a 
person Stunk of brimstone and had the itch” 
was held to be a libel; see Yilliers v. Mousley 

(4) (Eastern Term 9 Geo. llf 1769) 

In the same case Gauld, J., said: “for speaking 
the words rogue and rascal of any one an 
action will nofc lie, bub if those words were 
written and published of any one I doubfc nofc 
an action would Ue.^' The head-note in 

J Anson v. Stuart (b) contains whafc follows-_ 

To print of any person fchatheis swindler 
IS a hbel...... ’ and the head-note in Ocx yr.Lee 

(h) contains whafc follows:— “To charge a man 
with ingratitude is libellous.” “An untrue 

statement that a person was at a past 

pecuniary difficulties may be 
On the basis of the last four 
cases N. 0. Palkord in the 7th 
T -u 1 his work the Law of Slander and 
Libel on page /O says; Scandalous matter is 

not necessary to make a libel. It is enough 

If the defendant induces an ill opinion to be 
had of the plaintiff as make him contempt- 
ible and ridiculous [Orop v. Tdney (I'J » 
And accordingly ifc ig libellous to publish 
and charge a man (by writing) with wanfc 
of honesty civility, humanity, veracity or 
gratitude V. Mousley (4); rAnson 

V. Stuart (5); Cox v. Lee (6)1 Tn 
the Digest of the Law of Lih^l a 
Slander by W Blake Odgers. 4th Edition 

199; 30 R. R. 530. . » n. J, (o. a.) C. p. 

(3) 4 Tauut. 355; 13 R. R, 6 >6 

(4) 2 Wils. 403. 

(5) (1787) 1 T. R. 748; 1 R. R. 392 

(6) h. K. 4 Ex. 284; 21 E.T. 178; 38 L. J. Ex. 219 


time in 
libellous.” 
mentioned 
Edition of 
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in a newspaper of a yoan^ "°^i""iratl'endid 
drove a lady and killed her 
a public ball that very evening (althougn 

this only amounts to a "g 

conduct). OhurcM V. Hunt [f'J 

into account the sentiments .j\ 

Indian gentry, I have no doubt that if a 
person writes of another who is a member - f 

He% respectable family that he ,s a mo t 

insolent upstart, these J"™ 

conterap Jogeswr 

reons of his dass.^^_^ ^ 

Shoohhngee Koeri v. Bakhori Rnm (9) support 

“ For the above reasons. I vvould set aside 
the decree of the tower Appellate Court and 

decree the plaintiff’s f 

with costs including fees m this Couit 
on the higher scale. I would reduce the 
amount of damages to a nominal one, namely, 

“"b^^the Ccnar.—That the appeal be dis- 

Appeal dismissed. 

(7) (1819) 1 Chit. 480; 2 B. & A. 085; 22 H. U. 80/. 

(8) 3 0. L. .1. 140. 

(9) 4 C. h. J. 390. 


OUDH JUDICIAL COMMISSIONRR’S 

COURT. 

Second Civil Appeal No. 296 ok 1910. 

August 8, 1911. 

PresenU — Mr. Evans, J. C. 

Musamrnat MAHARANI—Pliintikk 

Appellant 

versus 

RAM ADHAR—Dependant—Rerpo.vdsnt. 

Pre-emption—Pre-cmptor not aning bona Uilo for 
herself—Maintainability of suit. 

A pre*emptioii suit not instituloil 6ona jide witli tlio 
object of excUuling u stranger from tho Villugo is not 
maintainable. 

Abflul TFahid Khan v. Shaluka Ihbi, 21 0. 49l>; 
21 I. A. 26} Khnrshad Ali v. Rashid Hussain, 9 t). C 
331, referred to. 

Appeal against the order of the Additional 
Judge, Lucknow, dated 2drd Juno 1910, 
reversing that of the Sub Judge, Hardoi, 
dated the 6th December 1909. 

Babu Ishwari Dayal and Hart Kishen Dhon^ 
for the Appellant. 

Pandit Qokaran Nuth Mtsra, for the R3. 
spondeut. 
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.lODGVlBST.—This is an appeal iu a 
pre emption case. The facts of the case are 
Ll forth in the order of this Court dated the 

l.Sth March 1911. The case w^ 

for findings on certain issues. These 
have now been received. They show that U 
is not proved that the appellant was an 
interloper, bat she was m legal possession of 
her hnsband’s e,state when she executed the 
mortgage-deed in favour of Reot.ram Ob- 

ieolions have been taken to these findings on 
behalf of the respondent. I do not propose to 
consider them as in my view of the case the 
appeal, even assuming that these findings are 

correct, should be dismissed 

In order to make the judgment complete 
in itself I propose shortly to stale the facts a 
second time. Certain sir land belonged to ■ 
three brothers Basant. Ujagar and Rama. 
Rama and his son disappeared. Ujagar is 
dead and is represented by his son Bhola. 
defendant No 2. The appellant is the widow of 
Basant. In Jane 1902 she, purporting to act 
for herself and as guardian of the mi^ 
Bhola, mortgaged tho property for Ks. l.UW 
to Reotiram placing him in possession for SO 
years. In 1907 Bhola. who had then 
apparently come of age, exeonted a deed 
transferring half of his interest in the pro- 
perly to the respondent. There is a reoimin 
the deed that Reotiram had no right to hold 
possession under the mortgage executed by 
the appellant in 1902 and he, therefore, sold 
his share in order to eject Reotiram and 
recover his share of profits from him. The 
appellant seeks to pre-empt the property ou 
the allegation that she is the owner of one- 
third share in this sir land and that as Bhola, 

the vendor, is her co-sharer and nephew she 

has a right to pre-empt the property as 
against the respondent who is a complete 

stranger. 

The learned Additional Judge held that 
this deed only conveyed a right to sue for, and 
leoover possession of, the property by setting 
aside the mortgage-deed and 1 understand him 
also to find that the suit is not really a 6ona 
;i(i 0 suit instituted by the appellant, who, as a 
childless Hindu widow, could have no interest 
in the property because iu any case she could 
not recover possession of it until 1952, or so 
long as the mortgage executed by her in 
favour of Reotiram was not set aside. 

This decision is attacked on the ground 
that the appellaut admits tho title of Bhola 
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to the share in the property which he sold to 
the respondent, and the question whether the 
share is subject to a valid mortgfige or not 
does not affect this case. The right of the 
appellant as a co-sharer to pre-empt the share 
sold by Bhola cannot be denied and although 
Reotiram might resist Bhola’s vendee, the 
respondent, if he attempted to get possession 
of the share sold to him, yet the fact that a 
dispute might arise between the respondent 
and Reotiram does not and cannot affect the 
right of the appellant to pre-empt this pro¬ 
perty. For this reason it is urged that the 
rulinp of the Calcutta High Court in Abdul 
Wahid Kfian v. ^haluka^tht (1) and of this 
Court in Khurshed v. Rashid Husain (2) 
(relied on by the respondent) do not apply. 
In the Calcutta case it was held that pre¬ 
emption under the Oudh Laws Act, 1876, is 
not applicable where the co-sharet claiming it 
denies the title of the co-sharer proposing to 
sell. In Rhurshtid Ali v, Rashid Husain (2) 
the facts were that the vendors purported to 
sell to the vendees a right to prosecute a law 
suit on their behalf in order to recover actual 
possession of the share iiiheiited by them trom 
their mother. A portion of the consideration- 
money was in cash, but the greater portion was 

left with the vendees to carry on litigation. 
It was held that this being the case of a sale 
of properly not in actual possersion of the 
vendors, it was not such a sale of immoveable 
properly which could be (he subject of pre¬ 
emption as contemplated in Chapter II of the 
Oudh Laws Act. 

The eale-deed executed in tl e present case 
in favour of the respondent is of a nature 
very nearly approaching in its conditions 
tothesale deed which is referred {o\x\ Khunhed 
Ali V. Rashxd Husain (1), butit may be conceded 
that this luling does not strictly apply to ihe 
present case because there is no complete denial 
by the appellant of Bhola’s title to a share in 
the property which he purported to sell to the 
respondent. But I would decide this case on 
much broader grounds. It has been contended 
in appeal, though this point was not taken in 
the respondent’s written statement, that it is 
not a 6ona Ude claim for pre-emption. The 
right of pre-emption, in its inception, is a 
special privilege granted to co-sharers to 
purchase the property which has been sold to 

(2) 9 0. 0. 331. 


holder has an equitable right to purchase 
property from his co-sharer in order to enable 
him to keep it in the hards of the relations of 
co-sharers of the vendor thereby excluding 
strangers from^ the village. What has 
happened in this caseP The appellant has, so 
far as her interest is concerned, practi¬ 
cally parted with it for ever. According 
to the plaint her age is now 40. She can 
have no possible personal object in purchas- 
mg the share which belongs to her husband’s 
nephew Bhola. The only person who is 
interested in preventing the sale-deed execut¬ 
ed by Bhola from having effect is her mort¬ 
gagee Reotiram and this suit is merely a device 
by Reotiram to get the better of the respond- 
ent. It is impossible to say that it is a bona 
fide suit by the appellant to get possession by 
pre-emption of the property sold by aoo-sharer. 
It is, to all intents and purposes, asuit institut¬ 
ed by Reotiram to defeat the sale-deed 
executed in favour of the respondent. In 

other words, Reotiram is making use of the 

law of pre emption. as laid down in the 

Oudh Laws Act. as a means to settle his dis- 
pule with Ihe respondent, 

I think this contention has force. I cannot 
poFsibly find that the appellant really wishes 
on her own behalf to purchase the share sold 
by Bhola to the respordent, and on this 
ground alone I am not prepared to interfere 
with the order of the lower Court. I hold 
that the claim was rightly dismissed and this 
appeal is dismissed with oosts. 

Arpeal dismissed. 


^ ^ CK LS IKJ n u ti L 

Second CiViL Appeal No. 988 of 1909. 

January 19, 1912, 

Presenti — Sir Lawrence Jenkins, Kt 

Chattel joa 

JANKI DAS AND OTHERS—Plaintiffs_ 

Appellants 

versus 

The BENGAL NAGPUR RAILWAV 

COMPANY— Defenbants —Respondents 

r 77. 14a~Non.deliveru 

of goods-Cmstgnee imposing conditions wronorulh, ^ 

Liability of Railuay Company-Notice of claim-SeniZ 

tvA isuai uhe Consignees would only take de- 
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livery on a condition they were not entitled to im 

^°Held, that the goods remained at 

pany’s shed at the risk of the ,vas 

their failure to take delivery and the Company 

not liabl© for their loss. . , , • ^ 4 . o Tlnil^^riv 

Where a suit was institntetl , but the 

Sd"^o;°^r:::r'tre‘‘mJ:: 'oi ci^f w-i h^ 

Umt'^hl'^aL 1^^ 

to the Haihvay Adminisj^ration so as to . at . y 
rccjuircmcnts of section /7 : 

Held, that the suit must fail. Com- 

Where certain poo^s were sold by a 
panv o^inTto the conaij^nees' failure to 
but'in 80 selling the Railway Company omitted to 
serve the provisions prescribed by t''® 

Held that the sale was not in accordance w ith I.ii , 

anfui’e consignees were entitled to damages, if 

^"Appeal from itie decree of the District 

Judge of 24 -Pfrgancahe, dated 

lOlb, 19(.9. effirming that of tbo Sub-Judge 

of Alipnr, dated Aegust lOth, 190ji 

Mr. Rv'im, Cour.ficl, and Babu Proholh 

Ohnndra /fey, for the Appellant. 

Mr. S. I\ Sinha and Babu Monmath'i Nath 

Muhherjee, fer tlie Reepordente. 


they refused to take delivery without re- 
Sbmeut and also refused to pay demur- 
rage. Clearly, on such a finding the Railway 
Company were not bound to deliver the 
ffocdP ” Laitr in his judgment the District 

Of ih. 

to take delivery of the goods 

cor.aigned to them except on certain conditions 

with which the Railway were not 

by law to comply. They demanded a re- 

weighment and a certificate of shertage The 

Railway is not required by law either to 

weigh or to certify shortage. 

The result then is that of the 2y0 bap 2 
were not delivered because they werelpt.pd 
non-delivery of the rest was due to fpt 

that the plaintiffs would only tap delive y 

on a condition they were not entitled to im- 

will first deal with the two lost bags. 
Where a Railway Administration fails to 
deliver goods entrusted to it for carnage 
it may be shown that the goods were lost 
and then the provisions of Chapter Vll of the 
Indian Railways Act, 1390, apply. Among 

these provisions is that contained in RGOlion 
77 which enacts that “a person shall not 

be entiiled to compensation for the loss... 

M J 1 * M Y tl 


A 

l> 


.lUDGMENT. 

JENKl^s. 0 J--On the 11th .lanuary 1907 ^ ^ 

he plaintiffs dtlivered to the defendant Com- jyopds delivered to 

unds, ; lilQ claim to the oom- 


pauy 2i0 bags of rice, weighing 580 ma 
for carriage from Raigarh to Shalimar. 
The goods have not been delivered, and tlie 
plaintiffs now claim either delivery of the 
goods or Rs. 2,280 10 by way of damages. 

The Subordinate Judge dismissed the suit 
and his decree was confirmed by the District 
Court. From this confirming decree the pre¬ 
sent appeal has been preferred. 

As the case comes before us by way of 
appeal from an appellate decree ir. is necessary 
to see what the facts are as found by the lower 
Appella'e Court, for by its findings wo are 

bound. 

It is common ground that of the 290 hags 
all but 2 reached Shalimar, and thoao two 
were lost. 

The plaintift'fl case is that the 2SS bags 
that arrived were partly empty and accord¬ 
ing to the District Judge, “Tho only real 
complaint is that the Goods Cleik refused to 
re-weigh the goods and issue a sliort certi¬ 
ficate.’' And the learned Judge goes on to 
say; this we mustfind that the facts were 
that when the appellant wont to take delivery 
of the goods demurrage was due and that 


be'so curried unless his claim to the oom- 
pensation has been preferred in wnung^ py 
him or on his behalf to the Railway Adminis. 
tiation within 6 months from the date ot 

the delivery of the.goods for oar- 

riageby Railway.” By section 140 it w 
provided: “Any notice or other document 
required or authorised by this Act to be 
served on a Railway Administration . 

served, in the case of a Railway adminia* 
tered by the Government or a Native State, 
on the Manager and, in the case of a Railway 
administeied by a Railway Company, on the 
Agent in India of tbe Railway Company.*^ 

(«) by delivering tbe notice or other 
dooumtut to the Manager or Agent; 
or 

(h) by leaving it at bis office; or 
(c) by forwarding it by post in prepaid 
letter addressed to the Manager or 
Agent at his office and registered 
under Pait 111 of the Indian Poet 
Office Act, 1866.” 

The method of service permitted by this 
seotiou nas not been followed; nor baa U 
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boea shown that the claim has been otherwise 
preferred to the Railway Administration so 
as to satisfy the requirements of section 77. 

The correspondence with the Goods Soper- 
intendent was manifestly insufficient for that 
purpose and on this point I accept the view 
of the Subordinate Judge in preference to 
that of the District Judge. 

The suit, therefore, as to the 2 lost bags 
must fail on this ground. 

The position as to the 238 bags is different. 
The inference suggested by receipt Exhibit 
1 is that each bag at the time of delivery 
to the Railway Administration contained 2 
maunds and the discussion before us has pro¬ 
ceeded on that footing. 

Now, it is no one’s case that these 288 
bags were lost: On the contrary they have 
been sold by the Railway Company, But 
though they were sold the weight of rice sold 
was only 427 maunds and net 576 maunds, 
as it should have been. How there was this 
difference in weight has not been clearly ex¬ 
plained, nor is there any dednite finding by the 
lower Appellate Court on the point. There 
is, however, no suggestion that the 
Railway Administration is in possession 
of the goods or that it has been guilty of 
wilful misfeasance in regard to them, and 
the only inference appears to be that the 
difference in weight represents goods which 
have been lost or destroyed. 

The position then would seem to be that 

the suit must fail either for failure to comply 
with the provisions of section 77 of the 
Indian Railwys Act, or because the goods 
jFere at the plamtifFs’ risk by reason of their 
failure to take delivery. 

of the goods, that is to say, 
the 427 maunds, the position is this: The 
goods were sold by the Railway Company 
as the plainti^EFs failed to take delivery, bat 
in so selling the Railway Company failed to 
observe the provisions prescribed by the 
Indian Railways Act. The sale was, there- 
fore, not in accordance with law 

treated as a conversion. 
What is the consequence P The plaintiffs 

according 

to the finding of the lower Appellate Court, 
no damages have been suffered. 

the''*'Ra^ by the plaintiffs that 

the Railway^ Company was not entitled 

to deduct wharfage. This rests on their 

contention that the notification of the 3rd 


July 1902 was of no legal effect. But the 
plaintiffs cannot be allowed to advance 
this argument at this stage for the first 
time seeing that it depends on proof of facts. 
It clearly was not taken before the Sub¬ 
ordinate Judge ; it is not to be found in 
the grounds of appeal to the District Court ; 

and there is no reference to it in tlie iudff. 
ment of that Court. 

The result then is that the decree of the 

lower Appellate Court must be confirmed 
with costs. 

N. C'HAxrtRjEA, J.—1 agree. 

Decree coniirrr.ed. 


PUNJAB CHIEF COURT. 

(hviL Reference No. 47 of 1911, 
January I 2, 1912. 

PreAejit: —Mr. Justice Chevis. 
GANPAT RAI— Plaintiff 

versus 

SARDARA AND orasRS—D efendants. 

Jurisdiction of Civil or Revenue Courts Suit for 
covery of ariears of rent sold to plaintiff by landlord 
Pitniah Tenancy Act (JF/o/1887), s i 

A suit to recover arrears of ^nt in resoeot nf 
hSrToM ^ landlord 

Case referred by the Divisional Judge, 
Gujranwala Division, at Lahore, with his 
letter No. 532, dated the 20th July 1911 
for the orders of the Chief Court of the 

x^uDjab. 

ORDER.—This is a case which has been 
referred by the CivR Court uuder section 

ll’J Act. The plaint was returned 

by the Revenue Court for presentation to 

thSr the -f ’ “'«ks 

Court h ® Revenue 

Court ; hence this reference, which has been 

made through the Divisional Judge 

The plaint recites that defendant No. 1 ia 
the tenant and defendant No. 2 the landlnrrl 

^ ® recover three manis of wheat 

which the defeodant No. 1 owes to defendao^ 

rieiit ^to tl’a.t the 

right to recover certain arrears of rent 

has been sold to the plaintiff does not 

make him the landlord. The landlord is 

the land-See definition of landlord in section 
4, Tenancy Act. The defendant No. 1 is still 
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5:a:rNi“^ .rs 

1 • H(f Thns this is ^ .j 

plaintiff. . n 1 consider 

landlord and tenant all, an 

that it is cognizable by the Ci ■ . , 

I direct tL Civil Court to proceed with 

ibe suit. 


CALCUTTA HIGH COURT. 

Civil Rolf No 3676 op 1911. 

November 24, 1911. 

rreseni- —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice N. Ohatterjea. 
DUKHIMONI DASl—PtAiNTiFF 

Petitioner 
lenus 

TDLSI CHARA.N—Dbfzndant— 

Oppos.tb Party. 

‘’'t 1rcenBor”annot*be permitted under section 116 
of the Evidence Act to f “^.^^rtt^rtho tt„: 

‘ the'lLttrrVven tt C to "enter, though 

Thete wJno relationship of licensor and licensco 
subsisting between the parties during t lO perio 

““^Rnle against the judgment and decree of 

the Small Cause Court of Sealdah, dated 

April 26th, 1911. . j # ,r 

PACTS._This was a amt foi damages tor 

nse and occupation of a houee. A previous 
suit for damages for use and oooupation of 
theeame house by the plaintiff against the 
defendant who was the plaintiff’s deceased hus¬ 
band’s brother was dismissed on the ground 
that the defendant’s occupation of the house 
was permissive. The plaintiff then served a 
notice upon the defendant to quit or pay rent 
or damages. As the defendant continued in 
possession, this suit was brought for damages 
for use and oooupation for a period subse¬ 
quent to the notice, on the allegation that 
even if the defendant had originally entered 
the premises under the plaintiff s leave and 
license, they were revoked by the filing of the 
plaint in the previous suit, as also by the 
notice mentioned above. The defendant plead¬ 
ed want of title of the plaintiff as her deceas¬ 
ed husband had sold away the house to a 
third person long before his occupation. The 
Siadl Cause Court Judge upheld (ho defend- 


.< 4 ,»nfi/\n n.nd dismissed the suit 

;h.c:ir,i.“ ih..!»«« 

°oLpetent tu bring the suit. The plamt.ff ob- 
tained this Rule under section 25 of the Pro 

vincial Small Cause Courts Act. 

Babus Jnanenlra Nath Bose and- Joy 
iVopal Ohosha (with Baba Sifuram Banerje^ 

for the Petitioner : —As the alleged sale by 

I, he plaintiff’s husband to a third person took 
place long before the defendant s oooupation. 

and as there was no other event 
sequent to the defendant's oooupation which 
caused a defect in her title, the defendant 
cannot plead ius terii under section 116 of the 

Babu MoAin. Mohan C/mfleriee (with him 
Babn Pearl Mohan Ohalterjee) for the Oppo¬ 
site Party -.-There is no estoppel in this 
case. The relationship of licensor and licensee 
had been determined by notice as we.l as by the 
plaint in the previous suit. The licensee 
Stopped only during the oontinaanoe of t^ho 
license, as a tenant is daring the oontinaanoe 

of tVl0 t6IlftD0y • « 4 * *• 1 1A 

[N. R. Chattkmba, J.—Bat in seolion 116 of 

the Evidence Act. there is no 

as “daring the oontinaanoe of the license 

as there is in the same section in the case ot 

* Upon^Pt‘''0'P^® there is no difference in 

this respect between the oases of a « 

and a licensee’s estoppel. See Ameer A-li and 
Woodroffe’s Kvidenoe Act, 4th Edo., page 7»7, 
para. 2. and page 794, para. 2, where authOT- 

ities are referred to in support of the pro- 
position. See also Olarfr V. Adie (1). 

JUDGMENT.— The judgment of the Uoart 
was delivered by 

JKNKl^s, 0. J.—Having regard to section 
116 of the Evidence Act the defendant oau- 
not be permitted to deny that the 
had a title to the possession of the lana 
at a time when the license was given to 
enter into possession. In the oiroums^noea 
a suit for use and occupation would lie- 
There is no question os to the amount J*®** 
on that basis ; it is Rs, 40 and there will be a 
decree for that amount with ooste. Ihe 
plaintiff will have the costa of the Rule which 
is made absolute. We assess the bearing fee 
at one gold mohnr, 

BuU mode ahiolut^ 


r> 

a 


tl) 2 A. C. -123; ifi h. J. Oh. o98i 37 L, T. 1; 26 W. 




[XDtAN CASES. 


513 


Vol. Xtll] 

EIRFNDRA EISHORK V. AERAM AL[. 

CALCUTTA. HIGH COURT. 

Second Civ.l Appeal No. 12/0 of 1910. 

January 4, 1912. 

Present: —Mr. Justice Caspersz and 
Mr. Justice D. Chatterjee. 

Maharaja BIRENDRA KISHORB 

MANIKYA BAHADUR— Plaintiff— 

Appellant 

versus 

AKRAM ALl— Defendant—Respondent. 

Landlord and Tenant —Sanad Chiti— Grant to tenant 
by Hindu- Raja to re-excavate unclaimed tank—No men¬ 
tion of rent^Tank in possession of tenant’s family as 
rent-free for more than sixty years —Liability to resump¬ 
tion or assessment of rent — Impi’ovement—Estoppel — 
Limitation—Tank, excavation of—Duty of zemindar 
—Limitation Act (IX oj 1903^, Sch. I, Art. 130. 

In 1850, sanad was granted by a Hindu Raja 
for the re-excavation of an unclaimed and silted up 
tank within his zemindari to a tenant who re-exca¬ 
vated it at considerable expense, and ever since it has 
been in the exclusive possession of the tenant’s family 
rent-free and it still supplies good drinking water. In 
the sanad, there was no provision for the payment of 
any rent, and nothing was said as to the duration of 
the grant. In a suit for A;Aas-possession of the tank 
or assessment of rent in respect of it, by the present 
Raja: 

Held, that the sanad, being a license to effect im¬ 
provements, could not be revoked after the improve¬ 
ment had been carried out, that as the tank was still 
being used as a tank, the particular purpose which the 
parties had in view when it was re excavated was not 
exhausted, and therefore the time had not arrived 
for the plaintiff to re-enter or to insist upon the pay¬ 
ment of rent and that consequently the suit was pre¬ 
mature, but that it was not barred by limitation as 
that question did not arise. 

Held, also, that as tlie grantor of the sanad had 
encouraged and created an expectation in the grantee 
that he would be allowed to enjoy the improved tank 
without let or hindrance, the plaintiff was estopped 
from bringing the suit. 

Ahmad Yar Khan v. The Secretary of State, 28 C.693 
28 I. A 211 (P. C.) applied. 

Appeal from tbe decree of the District 
Judge of Tipperah, dated January 3, 1910, 
conBrmiDg that of the Munsif of Commilla 
dated December 1, 1908. 

Dr, Rash Behary Ohose, Babus Dwarka Nath 
Ohahravarti, f^ohinda Ohandra Deo Roy, 
and Birendra Chandra Das, for tbe Appel¬ 
lant. 

Babas Mohendra Nath Royskud Sasadhnr Roy, 
for tbe Respondent. 

JUDGMENT. 

Casfersz, J. — The plaintiff is the Maharaja 
of Hill Tipperah. He also o^ns what the 
plaint defloribe.s as ‘a vast zemindari” that is 
Chnkla Roshanahad in the British District of 
Tipperah. Tbe suit giving rise to this second 
appeal was brought by the Maharaja to 


have his zemindari title declared in respect 
of a tank and its banks and for A'A^’^-posses- 
sion and mesne profits. In the alternative, 
plaintifiE claimed to have the lands assessed 
with fair rent. The defence was that the 
tank had been niskar (rent-free) since the 
time of the defendant’s ancestor in virtue of 
a sanad chiti dated tbe 14th Mogh 1259 
(26th January 1850), granted by the pre¬ 
decessor of the plaintiff. 

The first Court dismissed the suit on the 
ground of limitation; and, on appeal, the 
District Judge has arrived at the same con¬ 
clusion. 

Tbe plaintiff appeals. This is one of 
many appeals involving the same question, 
the light to assess the niskar tanks in the 
Chakla. We have heard the arguments in 
this appeal and in Maharaja Birendra Kishore 
Munikya Bahadur v. Dilwir Ait (1): Asalat 
Khan v. Maharaja Birendra Kishere Mantkya 
Bahadur (2); Maharaja Birendra Kishore 
Manikya Bahadur v. Roshon Khan (3), 
which may be regarded as test cases, the result 
of which, it is said, will govern both the other 
onnected appeals pending in this Court as 
also the thousands of suits and appeals that 
are awaiting disposal in the lower Courts 
in the district of Tipperah and Noakhali| 

It is argued for the plaintiff-appellant 
that the sanad chiti amounted to a mere 
license to re-excavate the silted up tank, and 
it was revocable by the grantor or at all events 
by his successor-in-interest; that the tenant 
never set up any hostile title to, or adversely 
possessed, the land of the tank, and that the 
suit was instituted within 12 years from the 
2nh May 1896, the date of the final publica¬ 
tion of the Record of Rights prepared under 
Chapter X of the Bengal Tenancy Act. 

Toe dnby of zemindars to maintain the 
tanks on their zemindaris was plainly pro¬ 
nounced by their Lordships of the Privy Coun¬ 
cil in the Madras Riilway Company v. The 
Zeminda'^ of Garvetinagaram (4):—“The tanks 
are ancient, and formed part of what may be 
termed a national system of irrigation, recog¬ 
nised by Hindu and Muhammadan Law, by 
Regulations of the Bast India Company,*and 
by experience older than history, as essential 
to the welfare, and. indeed, to the existence of 

(1) laind. Gas. 517. 

(2) 13 lud. Caa. 610. 

(3) 13 Ind. Gas. 518. 

(4) 1 I. A. 364; 14 B. L. R. 209; 22 W. R. 279, 
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tlio large portion of the pipaUtion of In-lm. 

The pablic daly of raaiotaining enetmg 
tank 9 and of onstrucling new ones m 
many’ planes, was originally undertaken 
by the G)vernment of India, and upon 
the settlement of the cmntry has, m 

many instances, deveWed on 
whom the defendant is ono. The le-niui-rs 
have no power to do away with these tanks, in 
the maintenance of which large nuinbers of 
people are interested, but are charged, under 
Indian Law, hy reason of their tenure, 
with the duty of preserving and repairing 

them.” ^ » i^v 

The facts of the case fr-)m which these re¬ 
marks are qmted are different frjm those 
now auder considerati)!)» but the relative 
rights and obligations of the present parties 
are similar. The plaintiff, a Hindu Raj v, 
Bhould be slow to depart from the ancient 
laws and customs regulating the supply of 
water for the necess iry purposes of his ten¬ 
ants. The Mahaiaja did not maintain the 
tanks in the Ohakla; consequently, they silt- 
ed up, and were re excxvaied by the tenants 
concerned under sannlchitts one of which 
has been produced by the defendant resp-iiid- 
ent. This snnad provides that the tenant 
having applied for re excavating the ancient 
and iinolaimed tank cilled Nasir Muhammad, 
an A'nin was appointed to asosrtain the area 
and boundaries thereof; that the area was as- 
certained (2 k'lnis 2 gand-i 2 k,rns2 kr.mt) 
of the four banks; that this ck\ti was Rranted 
in ordjr that the tenant should onstruob em¬ 
bankments on the foimer sites of the ombaiik- 
ments of the tank lying within the bounda¬ 
ries so ascertained ami specifiid, and that the 
tenant should ro-exoivato the Uuk by means 
of motidls (earth-cutters). Nothing was said 
in the panad about rent being payable either 
for the watery portion or the area of the four 
banks of the tank. 

The case is cl-^arly not ono within the an¬ 
cient prohibition, which, we arotold, was in 
force in the early days of last century, that a 
rent-free grant was not valid against the heir 
or purchaser of the grantor. The annid did 
not confer any rent-free title; admittedly, it 
was valid to allow a tenant to spend money 
and re-exoavate an old tank, no contrary view 
is possible. It is likewise clear that a 
license to do a thing, to effect improvements, 
cannot he revoked after the iraprovemeiits 
have been canned out, for, in such a case the 
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partifs cannot be relegated to their former 
positions. The sanid is merely a piece of evi¬ 
dence showing the intentions o. the Pa^t'es 
and the nature of the subject-matter. It i 
had been intended to asssss the tank at some 
future, dale some apt and necessary provision 
would have been made among the terms ot 
the document. It any rent had been previ- 
OD.s’.y paid for the lank, ot any part of it. 
that fact, also, wonld have been mentioned. 

The grantor is. in the oircnmstances, estopped 
from asrerting that the sabject-malter of bis 
grant should come under a new liability of 
which there is no indicatiin whatever in the 
previous history of the tank. I take it as 
beyond controversy that the word tank 
includes the banks which are necessary for 

the enjoyment of the water. 

The rule of estoppel staled in Rim«dfn v. 
Pt/so» (5) was applied by the Judicial Com¬ 
mittee in Ahmad Jar Khan v. The Fecrelary 
oj Slate for India in Council (6), where the 
persons undertaking to construct a canal 
were deemed to have “acquired a proprietary 
interest in so much of the Government lands 
taken for the purpose of the canal as was 
required lot its construction and maintenance 
and also a right to have the waters of the 
Sutlej admitted into the canal so long as 
the canal was used for the purpose for vthtoh 
it was originally designed.” The case of 
Ramsdfn v. Dyson (5) wss also approved in 
; limmer v The }Iayor Oour.cillors, and Oit»- 
tens of the City of Wellington (7), where a 
whiiifingor who had spent money on land, 
on which ha had entered under a license, 
was deemed to have acquired a perpelnal 
right to iho same. The Privy Coar.cil 
that 5 uoh a license could not, in view of sab- 
sequent events, be revoked. 

It is also well settled that if a person, 
having a right to avoid a transaction on any 
legal ground, and, being aware of, and reason¬ 
ably capable of enforcing, suob right, mani¬ 
fests an intention to confirm the tranaaotion, he 
cannot afterwards RV id it v, Ftinds*" 

plank (8) Jnrratt v. Aldam (9)3- The plaintiff 
(ro (isOl^) L. R. 1 II. L. 129; 12 Jur. (n. s.) 606; U 
W. U. 920. 

(6) 28 C. 098; 28 1. A. 2U (I*. C.) 

(7) (188V) 9 App. Cas. 099; 63 Ij. J. P. C. 10*; 61 

L. T. 47r,;.V9,l. W »10. 

(.8) (1S55) 2 K. anti .T. 1; 26 L. »1. Ch. i63. 2 Jur* 
(N. 8.)599;4 W. K. HO, 

(9) 1870) U. R. 9 Kq. -kiO; 39 L* J. Gh. 349; 22 b. 
T. 192; IS W. R. 61 
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had every opportunity, both before and 
particularly in the settlements proceedings, 
to have the niskar tanks assessed with fair 
rent. He deliberately abstained from so doing. 
He now comes but not within a reasonable 
time. 

^gain, it is a matter of common knowledge 
that private owners in this country, have, 
in times past, granted lands for various pub¬ 
lic purposes—such lands are liable to resump¬ 
tion when the particular purpose has been 
exhausted. There is, in such cases, a reversion 
in the grantor. On the finding that these 
niskar properties are still used as tanks, and 
not for the purpose of cultivation or other¬ 
wise, in opposition to the intentions of the 
grantor, the time has not arrived for the 
plainliff to re-enter or to insist upon the pay¬ 
ment of rent. 

The plaintiif’s suit is, therefore, not main¬ 
tainable. But it remains to consider and de¬ 
cide the plea of limitation upon which we 
have heard the arguments of the learned 
Vakils engaged. In my opinion, the Dis¬ 
trict Judge has fallen into error in dismiss¬ 
ing the suit on this ground, Article 130 of 
the first Schedule of the Limitation Act, 
1908, provides a period of twelve years with¬ 
in which a suit must be brought for the re¬ 
sumption or assessment of rent-free land, and 
the period begins to run when the right to 
resume or assess the land first accrues In 
the views already expressed, the plaintiff’s 
right has not yet aocrned. He will have his 
remedy when, if ever, the tank again be¬ 
comes silted up and is no longer used for 
the purposes contemplated in the year 1850. 
Apart from this, when the settlement pro¬ 
ceedings were being conducted on the 2l8t 
November 18?4, the tenant never asserted 
any right to hold rent-free for ever either the 
tank or its banks. He merely set up his 
sanad chiti and the Revenue officer caused a 
formal entry to be made that, as a fact, the 
tank nith its banks was held rent-free as 
not paying rent.” There was, in my opinion, 
no clear and unequivocal assertion of adverse 
possession by the tenant in this case. And 
as the obligation to pay rent is a recurring 
obligation tbe landlord cannot be barred by 

Article 130. 

In Beni Pershad Eoer v. DndUnaih Roy (lO) 
it was observed by Lord Davey that a mere 

notice by a person holding for his life, that 

(10) 27 C. 156j 26 I. A. 216. 


he claimed to be holding on a perpetual 
or hereditary tenure, would not make his 
possession adverse within the meaning of 
the Limitation Act, so as to bar a suit for 
possession on the expiration of liis life ten¬ 
ancy. No such claim was ever advanced by 
the nis'iar holders in the present litigation. 
Their contention merely extended to the en¬ 
joyment of the tanks, rent-free, for so long 
as they were required for the legitimate 
purposes which the parties had in view when 
the tanks were re-excavated. It is also im¬ 
possible to conceive of a claim to hold ad¬ 
versely being made in respect of a right to 
receive rent. That right is not a limited in¬ 
terest; it is, in fact the eutire interest of the 
landlord. Therefore, the rule adopted in 
Ishun Gh ndra Hitter v. Raj i Ramrnajan 
Ghakarbutty (11), with regard to the dispos¬ 
session of a landlord) in a limited sense is 
not applicable to the present facts: the 
plaintift’s tenants have not encroached on 
any lands not covered by the,niskar tenants. 

The case of Bir Ghunder Manicky i v. Raj- 
mohun Qoswimi (12), to which our attention 
has been called, originated in the same part 
of the district (Chakla Roshuabad) but the 
facts were widely different from those of the 
present litigation. It is, ho.vever, some 
authority for the plaintiff s contention that 
Article 130 really overs cases of resumption 
under the old Regulation and does not apply 
to suits such as these under appeal. It is 
manifest that the tanks with which we are 
now concerned were never dissociated from 
being a part of the revenue paying properties 
of the zenindir and no question of 
limitation can arise in such a caie as 
this 

The result of this appeal cjincides with the 
decision of Ohitty and N. R. Chatterjee, JJ., 
in an unreported case S. A No. 2551 of 1908 
dated the 3rd B’abruary 1911. The decision 
on the question of a beligan entry in the Re- 

cjrd of Rights in S. A. No.H27 of 190i (dated 
tbe 6th December 1910) is alse censistent 
with that now arrived at. As 1 decided that 
case, I may observe-that the facts are dis- 
tingnishable, but that the word hdzgan 
(not assessed with rent) which has a special 
significance in Behar has its counter¬ 
part here in the expression kar dhariya 

(11J 2 C. L. J. 125. 

(12) 16 C. 449. 
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and means that rent was not imposed 

*n the settlement proceedings. 

The decree of the lower Appellate Cocit 
is atfirmed but not for the reasoDSdgiveo in 
the judgment of the District Judge. The 
appeal is dismissed with costs. 

D. Chatterjee, J.—The facts shortly are 
that in the year 1850 the ancestor of the de¬ 
fendant applied to the then Maharaja of Tip- 
perah for being allowed to re*exoavate an un¬ 
claimed silted up tank in the Maharajas 
Zemindaii Chakla Roshanabad, This per¬ 
mission was given by a chttti bearing the 
Maharaja’s sral and the grantee was required 
to re excavate the tank by employing earth- 
cutters and the only restriction imposed was 
that the limits of the ancient tank were 
not to be exceeded*, there was no provision 
for the payment of any rent presently or in 
future and nothing was said as to the dura¬ 
tion of the grant. The ancestor of the de¬ 
fendant re excavated the tank at a consider¬ 
able expense and it has baen in the exclusive 
possession of the family cf the defendant 
from father to son and still supplies good 
drinking water. 

There were a eurvey and settlement of 
the Chakla in 1894 and the tank with its 
bai ks was numbered as 253 and 252 and 
included witVia the ntj jama of the de¬ 
fendant. The defendant objected that he 
held both these numbers under a niskar 
title granted by the chtUi of 1850 which he 
produced. The Maharaja’s agent afserted 
that the banks of the tank were included in 
the jama of the defendant but did not say 
artything as to the tank. The Settlement 
Officer recorded both numbers as separate 
from the jama and “not paying rent.” The 
order of the Settlement Officer is dated the 
2l6t November 1894. The exclusive posses¬ 
sion of the defendant continued as before and 
no action was taken by the Maharaja until 
the 25th of February 1908 when he filed the 
suit giving rise to the present appeal on the 
allegation that the tank and its bank^ were 
his khai property and the defendant had no 
right to retain possession of the same without 
his consent. He prayed for recovery of pos¬ 
session and in the alternative for assessment 
of fair rent. 

The defendant pleaded niskar title under 
hifi flunod, estoppel and limitation. 

The first Court dismissed the suit as 
berred by limitation and the learned District 


Judge not only upheld the decision on the 
question of limitation but held that the sanad 
intended to grant a rent-free title. 

The Maharaja has appealed mainly on 
two grounds, fitst that the sanad does not 
confer a rent-free title and is at best a license 
which can be revoked at any time and, 
secondly^ that the suit is not barred by 
limitation. 

I will deal with the sanad first. In constru¬ 
ing this document it must be borne in mind 
that it was granted by a Hindu Raja for 
the re excavation of an old tank. According 
to the Hindu Sbastras the grant of land for 
digging tanks, the digging of new tanks 
and wells and the re-excavation of old ones 
is supremely meritorious. 

4 * • * • 

“He who raskes a tank becomes devoid of 
thirst for all time and enjoys the abode of 

Varuna.”—Vishnu 61 2. 

# # # * • 

“Whoever causes tbo digging of a tank 
or a well in a place destitute of water goes 
to the heaven for a hundred years for each 
drop of water”—Nandi Puran quoted by 
Raghunandan. 

# # # * ^ 

**in respect of wells, gardens, tanka and 
temples the repairer gets the same merit as 
the oiiginal maker.”—Visnu 61. 19. 

The great Kiahi Narada when on a visit 

to the great King Judhistir asked him: — 

# # • ♦ ♦ 

“Are the cultivators contented? Have you 
constructed large tanka full of water in pro¬ 
per places in your kingdom? Is agriculture 
independent of the rains?”—Mahabarat Sava- 

parba Chapter V 76. 77. 

# * « • * 

Sukraoharya when speaking of the duties 
of kings says: — 

*When aoy one digs a t ank or a oanal or 

does some other similar work tending to the 
improvement (of his oonnlry) or reclaims 
new land the King shall not realise any rent 
for these until double the cost of the work 
has been realized from the usufruct,”— 

Sukra Niti IV. 2. 121, 122. 

This is when such works are done with¬ 
out permission. 

* » » # • 

Whoever makes a gift of land for 
the purpose of making a reservoir of 

water attains the abode of Varuna -—Vishnu 
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Dharmottar quoted in Raghunandan’s Jala* 
sayotsargatature. 

A.8 a Hinda Raja presumably possessing 
all tbe instructs and traditions of a Hindu 
Raja it is impossible to conceive that the 
ancestor of tbe plaintiff intended anything 
ether than the grant of the land for the 
purpose of the re-excavation of the ancient 
tank. He could never have meant to grant 
a mere license as understood by Bogliah 
lawyers and a c')n8istont course of onduob 
makes it quite clear that that was so. It is 
admitted that it was an ancient tank pre* 
viously possessed by some one or other of 
the tenants, for the sanad calls it a hewaris 
tank, t. e., one in respect of which there were 
no claimants as heirs: there is no suggestion 
that it was ever assessed to rent; there are 
CO ze'nindiri papers showing that it was 
ever considerel as a part of the rent paying 
lands of the mehal: it has come down from 
father to son for at least sixty yea'S with¬ 
out. any claim having ever been made for 
rent or resumptior; even in 1894 during the 
settlement operations the Raja*8 agent did 
not even assert that the tank was assess* 
able and in respect of the banks of the tank 
merely said that they were parts of tbe sapa* 
rate holding of the defendant: even after 
that for over 12 years, i e., until February 
1908 we see no attempt to assess or resume 
tbe land. It may be noted that there are 
buodreds of such tanks in Ohakla Roshan* 
abad, possessed by the tenants of the Maha¬ 
raja in tbe same manner, some with smads 
and some without and in respect of none 
of them any claim for assessment or resump¬ 
tion has ever been made and I have no 
doubt that neither the Maharaja nor the 
tenants ever understand that these would be 
ever resumed or assessad to rent, and 1 am 
of opinion that the drfendant is entitled to 
hold the tank with its banks without pay- 
ment of rent so long as the tank serves 
the purpose for which tbe grant was made. 

The matter may also be considered in 
another light. When the former Maharaja 
granted permission to the ancestor of the 
defendant to spend an indefinite amount of 
money for the reconstruction of the tank, 
he encouraged and cheated an expectation 
in the grantee that he would be allowed 
to enjoy the improved property withont any 
let or hindrance, and h’s heir the present 
Maharaja is eq litably bound to give effect 


to such expectation. If that were not so, the 
Maharaja might evict him at any time after 
the money had been spent or demand an 
impossible rate of rent. This principle was 
followed by their Lordships of the Privy 
Council in the case of Ahmad Yar Khan v. 
The Secretary of State (6) and is eminently 
applicable to the facts of this case 

In this view of the rights created under 
the Aunad as interpreted by the suirounding 
facts the question of limitation does not 
arise. For so long as the tank continues to 
be a tank no assertion of adverse title by 
the defendant can give the Maharaja a cause 
of action for resumption or assessment of 
rent, see Berd Pershad koer v. Dudhnath (10). 
Besides, as the defendantrelied upon his sanad 
as the root of his tirle and claimed niskar title 
under the sanad and not by adverse posaession 
as an alternative scarce of title, his possession 
cannot be used for any purpose other than 
that of explaining the grant on which he 
relies: See Labrador Company v. The Queen 
(IS) per Lord Hannon. 

In this view of the case, I agree in dis¬ 
missing the appeal with costs 

Appeal dismtssel. 

(13) A. C. 104 at P. 122; 67 b. T. 730. 

[y. B .—This case is similar to the three cases fol- 
lowing.— Ed.’] 


CALCUTTA HIGH COURT, 

Second Civil Appeal No 1963 op 1910. 

January 4, 1912. 

Present: —Mr. Juatioe Oasper^z and 
Mr. Justice D. Chatterjee. 

Muharaiah BIRENDRA KISHORE 
MANKYA BAHADUR — Plaint.pp — 

Appellant 

• 

versus ' 

DILWAR AL” AND OTHERS —Defendants 

— RbSPO DiNlS 

Landlord and Tenant —5uil for resumption or as¬ 
sessment by landlord—Tenant's claim to hold rent-free 
—Adverse possession of tenant—Claim to hold land as 
rent-free^Limitation — Limitatioji Act (XV of 1877', 
Sch. II, Art. 130. 

In a suit for possession or assessment of rent bj a 
landlord, it appeared that tbe tenant defendant more 
than 12 years before tbe suit claimed to hold the land 
as rent-free; the plaintiff*s agent denied this. The 
record of rights which was then being prepared 
contained the denial and an entry was made to the 
effect that no jama had been fixed; 
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Uehl, thnt a tilie completely hostile to the plaintiff 
was set up by the defendant, and the record of right 
did not negative the claim made by the tenant, for it 
did not signify that the land was liable to pay rent, 
that there was a clear assertion of advei so title, 
which had been submitted to for more than 12 years, 
and tliat the suit was, therefore, barred by hmita- 

tion. t T ' 

Appeal from the decree of the Sub-.mage 
of Tipperah, daUd February 23, 1910. affirm¬ 
ing that of Ihe Muneif of Oomilla, dated 

March 2, 1909. 

Babua Dtvorka Nath Ghakraw(vti aud 
Birendr.i Chandra Das, for the Appellant. 

JUDGMENT. 

Caspek&x, J.—This is one of the many ap¬ 
peals involving the same question—the right 
claimed by the plaintiff, the Maharaja of 
Hill Tipperah, to assess the nxskar (rent-free) 
tanks situated in his Chakla Roshanabad. 
We have heard the arguments in this appeal 
and in Maharajah Birftidra Hishote Manikya 
Bahadur v. Akyarn Aii (1)» Asalut Khan v. 
Mohuraja Birendra Kuhore Manikya Bahadur 
(2) and Maharajah Bi>endra Kuhore Manikya 
Bahadur v. Boshan Khan (3) which may be 
regarded as test cases. The plaintiff s suit 
has been dismissed in appeal in Maharajah 
Birendra Kiahore Uoinkya Bahadur v. Akram 
AH (1) in which judgment has just been de¬ 
livered and this appeal must fail. 1 he Sub- 
Judge was of opinion, in disposing of Appeal 
No, 293 of 1909,from which thissecond appeal 
has originated,that thedefendants on thel4th 
May lb96 had clearly asserted a hostile title 
to the plaintiff, and, that being so, “tlio claim 
of the plaintiff is time-barred and the de¬ 
fendant’s lenl-fiee right by adverse posses¬ 
sion is established.” In my opinion, the 
plaintiff’s suit is not maintainable, because 
his light to asst^^s rent on the tanks 

has not accrued. In the present case no 
ionad chiiti was produced or set up by the 
defendants; their claim was to hold tl.e tank 
rent free in virtue of immemorial user. In 
80 far as the claim of the defendants to hold 
the tank and banks as niskar is couceir.ed, it 
was clearly possible to the claim of the 
Maharaja to regaid these lands as assessublo 
to rent, whilst the tank continued to be used 
as such, in that view the suit is barred by 
limitation. 

The appeal is dismissid but without costs 

as the respo] dents do net appear. 

(1) 13 In«l Caa 613. 

l2; 13 Ind. Ous. 5.9. 

13 Jnd. fas. Olb. 


D. OflATTitRJSE, J. — Tn this case no sanad 
is presumed, but title by possession as likhe- 
rai from time immemorial and also adverse 
possession pleaded. If the Courts belm had 
found ancient possession without payment of 
rent there might be a presumption of lakheraj 
title, but there is no such finding, as the 
Court below dismissed the suit on the ground 
of limitation. The settlement shows 

that the defendants, about May 1896, clairned 
to hold the land as rent free and the plaint¬ 
iff’s agent denied the same; a title completely 
hostile to the plaintiff was, therefore, set up. 
It does not matter when the record was 
finally published. There was the claim and 
the denial and the order for an entry that 
no :ama had been fixed does not negative the 
claim made by the defendant, for it docs not 
signify that the land is liable to pay renr. 
There is, therefore, a clear assertion of ad¬ 
verse title and that has been submitted to 
for more than 12 years. I thii'lc tltat under 
the circumstances tl.e suit, as brought, -is 
barrrd by liraitaUon and tho appeal should 
be dismissed. 

Appeal distnissrd, 

[y. 71.—This case is similnr to the foregoing case 
aiul the two eases following —Ed J 


CALCUTTA HIGH COURT. 

Srcond Civil Afpbal No, 2623 op 1910. 

January 4, 1912. 

Present: —Mr. Justice OaspersB and 
Mr. Justice O. Cbatterjee. 

Maharajah BIRENDRA KISHORE 
MANiRYA BAHADUR— Pl iniipp— 

Apfki.lant 

t'lrsus 

RO.^HAN KHAN and anciusr—D kFi.<DANT3 

— Rbsponi'bnt^. 

lAiudlord and Tenant—Suit Jor asaeasment of tank-^ 
TenanTa claim to hold rent-free—lAmitation — Ltmita- 
fion Act {XV uf 1877), S(‘h. /f, .-Irf. 130. 

Wlu'ro a tonantclaimeda rent-free title to the know¬ 
ledge of tho plaintiff and no suit for I'osumption or 
assossinont of rent was brought until more than IS 
years after: 

i/e/d, that tho suit was barred by limitation. 

Appeal from the decree of the First Sub* 
Judge of Tippeiah, dated April 2S, 1910, re¬ 
vel si? p tliat of the Fourth Munsif of OorailU* 

dated June 14, 1909. 

Babu Covtndi Ohan Ira Dey Roy^ for the 
A ppellant. 
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JUDGME^TT. 

Ca^pERSZ, J.—This is one of the numerons 
appeals involvinpr the same qnostiin the rijfht 
claimed by the plaintiff, the Maharaja of Hill 
Tipperah, to assess the «is\:ar(rent free) tanlcs 
situated in his Ohakla Roshanabad. We 
have heard the argruments in this appeal and 
in Maharaja Birendra Ktshore yLanikya 
Bahadur v. Akram Ali (1) and Mahiram 
Birendra Kishore Mnniky i Bahadur v Dilwar 
Ail (2) and Asalat Khan v. Maharaja 
Birendra Kishore Man^kyi Bahadur (3) 
which may be regarded as test cases The 
plaintiff*8 suits have been dismissed in 
Maharaja Birendra Kishore Manikya Bahadur 
V. Akram Ali (1) and Maharaja Birendra 
Kishore Manikya Bahadur v. Dilwar Ali (2) 
in which judgment has just been delivered 
and this appeal, also, must fail. The Subordi¬ 
nate Judge has held the suit to be barred 
because it was brought more than tvelve 
years after the defendant’s assertion of adverse 
title before the Settlement Officer on the 2^th 
February 1896. In the opinions already ex¬ 
pressed the plaintiff’s suit is not maintainable 
because h's right to assess rent on the niskar 
tanks has not acorued In the present case 
(which corresponds with ^ uitNo 399 of 1^08 
of the first Court j no sanad ckitti was pro¬ 
duced or set up by the defendants, their 
claim was to hold tho tank rent-free, in virtue 
of their ancestral title. In so far as that 
claim is concerned, it has been found to be 
hostile and it must be deemed hostile so long 
as the tank is used as such. The appeal is 
dismissed but without o')8*^8, as the respon¬ 
dents do not appear, 

D. Chatterjbe. J.—In this case the defen¬ 
dants pleaded old ancestral rent-free tide and 
also title by adverse possession. The defen¬ 
dant No. 1, however, stated in his deposition 
that his ancestor had got this lakherai on pay¬ 
ment of gun which is transla^^ed as the capi¬ 
talized value of probable rent. The Courts 
below have held that the payment of gun 
had not been made out bub that the plea of 
the payment imp ies the land was at one 
time mal. That it was once the mal of the 
pla'ntiff is not denied and if the payment of 
g*m is not proved the land is still mat unless 
any title by adverse possession or otherwise 
hss arisen in favour of the defendant. The 

(\) 13 Ind. Caa. 513. 

(2) 13 Ind. Cas. 517. 

(3) 13 lud. Caa. 519, 


finding is that the defendant and his prede¬ 
cessors have been in possession without pav¬ 
ing any rent for over 12 years: that by itself 
is not sufficient for basing a valid title in bar 
of the plaintiff’s suit as there is no finding 
as to who dug the tank and when and under 
whose order. There is, however, the settlement 
khatyan showing that about the 26bh h ebruary 
1896 the defendant No. 1 claimed the land as 
rent free and the plaintiff’s agent denied the 
claim. There was thus a clear claim of niskar 
title unqualified by reference to any document 
and a clear denial of the same by the plaintiff’s 
agent. A complete hostile right was claimed 
to the knowledge of the plaintiff and no suit 
was brought until more than 12 years after, 

I think that this suit as framed is clearly 
barred by limitation aud has been rightly 
dismissed. 

1 agree, therefore, in dismissing the appeal 
without costs. 

Appeal dismissed. 


[jy. B,_Xhi 9 case is similar to the two foregoieg 
cases and the case following.— Ed.'j 


CALCUTTA HIGH COURT. 

Sejond Civil Appeal No 2515 of 1910. 

January 4, 191 1 , 

Present :—Mr. Juatica Caspersz and 
Mr. Justice D Chatterjee. 

ASALiAT KUAN and OTHSiis—D efe^da'jtj 

Appellants 

versus 

Ifn/tarnia B1 RENDRA KISHORE 
MANIKYA BAHADDR —Plaintiff— 

Respondent. 

f/indlord and Tenant—Grant to tenant by Hindu 
Raja to re-excavate unclaimed tank —No mention of rent 

_ j.iahilify to assessment of rent—Estoppel 

la 1866, a Hindu Raja granted a sanad for the re¬ 
excavation for an old tank and the grantee re-excavat¬ 
ed it at a considerable expense The tank is still 
used as a tank and supplies drinking water. In the 
san id no mention is made about any rent. In a suit 
for assessment of rent : 

Held, that the plaintiff is estopped from claiming 
any rent so long as the tank is used for the purposes 
contemplated by the parties in 1866. 

Appeal fr>m ths decree of the Sub Julgs 
of Tipperah. dated M ly 17, 1910 r6V3r.=itrig 
that of the Man^if of Comilla, dibei J.ily 

16. 1909. 

Bn-bus Mohitidri ?iatk Hoy aud Surendra 
N-'th Ghoshal^ for t\iQ Appellants. 
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II.;nr.rDi.rw ii;.SaN v. amtr beoam, 

Afr. S. P. Si'nha, Dr. Rash Behari Qhose^ 
Bftbus VwarVa 'tJaih Ohakravarti, Oovinda 
Ohr.ndra Dfiy Roy and Romesh Chandra Sen, 
for the Reppondcnffl. 

JUDGMENT. 

Caspers/, J.—This ia one of theteafc cases 
in which the same qneation has been argued, 
namely ^he right claimed by plaintiff, the 
Maharaja of Hill Tipperah, to aseess the 
niskar (rent-fee) tanks situated in his Chakla 
Roshanahad, Tne plaintiffs’suits have been 
dismisseJ in the other appeals, and the suit 

giving liso to the present appeal was dis¬ 
missed by the first Oouit but the Sub Judge 
has reversed that decision. Hence the de¬ 
fendants, the nisf(ardar$, are the appellants 
before this Court. In the opinions already 
expressed in my judgment in Maharaja 
Birendra Kisore Manikya Bahadur v. Akram 
Alt (1) this appfal must succeed. 

The plaintiff’s suit is not maintainable 
because his right to assess rent on the ftiskar 
tanks has not accrned It cannot, therefore, 
be defeated by reason of the twelve years’ 
rule of limitation. 

The Subordinate Judge has discussed 
the defendant’s title as derived from the 
sanadchitti granted by the plaintiff’s prede¬ 
cessor in the year 1866. 1 attach no import¬ 

ance to the fact that this santd was not 
prodcoed in the trial of the present suit. It 
is common ground that the snnads set up or 
preduced in this litigation were of the same 
type, and we have the specimen in Mha- 
raja hirerdra Kishore Manikya Bahadur v. 
Akram Ali (1). The sanad chitli merely 
gave permission to re-excavate an old tank: 
nothing was said as to rent having been paid 
in the past or being payable at any future 
time. The plaintiff is estopped from claim¬ 
ing any rtnb so long as the tai k is used for 
the purposes contemplated by the parties in 
the year 1866. 

The appeal is allowed with costs here and 
heretofore. The plaintiff’s suit is dis¬ 
missed. 

D. Chatterjeb, J.— This case is very simi¬ 
lar to Maharavi Birendra Kishore Manikya 
Bahadur v. Akram Ali (1) and the rea- 
sors given in my j'idgm(nt in that case 
'apply. It is true that the tanod has not 
bten filed in this case but it was filed in the 
previous cases between the ancestors of M.e 
defendants and the Maliaraja and his ijarcdns 

(>) laiud. Caa. 513. 


and also before the Settlement OflBoer and 
was to the same effect as in that case. The 
said previous litigation seems to throw some 
light on the question in controversy in this 
ease. The ijaradars under the Maharaja 
having dispossessed the defendant s ancestor 
of some lands covered by the tank witb its 
banks encroachments on the khas lands of 
the mehol the latter brought a possessory 
suit and got a decree. The ijaradars brought 
a regular suit and the Court held the lands 
were included in the S'lnad. After that—in 
1874—the Maharaja brought a suit for the 
resumption of some lands said to have been 
encroached upon by the defendant in excess 
of the land covered by the sanud and that 
suit was dismissed on the same ground. 
Evidently, the Maharaja thought that no claim 
could be made for the Aon d lands. 

This appeal must, therefore, be decreed 
with costs 

Appeal allowed, 

[]V. B —This case is similar to the throe foregoing 
cases. — Ed.] 
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grounds for setting aside of —.4t6itrotor9, 
powers and duties of—Misconduct of arbitrator—Civil 
Procedure Code (-let V of lOClSb iSi’A. 11, paras. 14, 15 
and 20—Limitation ilX oj 1908', Seh. I, Art, 163. 

Subject to any limitations contained in the instru¬ 
ment of his appointment and to any statutory direotions 
as to the manner in which ho is to disohai'ge bis duties, 
lan arbitrator may conduct his proceedings in any 
niannor he thinks lit, so long as ho acts in accordance 
Kvith the principles of justice, equity and good con- 
IpoitMico. lie is not fettered by rules of practice which 
KCourts of law adopt for general convenience, nor 
bound by the ndjoctivo law laid down in the t'ode of 
Civil Procedure and tho rules made under it or the 
rules 1 elating to ovidonoo to be found in the Indian 
Kvidenco Act. He may also in forming his judgment 
act upon merely moral considerations of which a Court 
of law could not take cognizaucc. 
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Where an award is good on the face of it, the par- 
ties cannot object to the arbitrator's decision eitlier 
upon law or fact and the Courts will not ordinarily 
leview his discretion provided he acts within his au- 

tliority and behaves fairly to each party. Nor will 

they interfere with his judgment on any mere ground 
of mistake. 

An arbitrator called as a witness in an action on an 
award might be examined as to every matter of fact 
with reference to the making of the award and whe¬ 
ther m his estimate of the compensation he took into 
consideration any matters not included in the refer- 
ence and therefore not within his jurisdiction, but he 
cannot be questioned as to the elements which he took 
into his consideration in determining the quantum 
of compensation or so as to scrutinise the exercise 
ot hi^s discretionary power to award compensation. 

1 he principles accepted in the English law for re. 

^ll^l t^l Ij * J- ^ are not inapplic* 

C ““ proceedings held in this country. 

Nor nre the powers of the Courts iu India to review 

the proceedings of arbitrators any more extensive 
than they are in England. extensive 

the first Schedule to the Limitation 
defenrf Written statement w hich a 

h 1 ‘o file i" answer to an applica- 

of Court‘I'® “"’ard made a rule 

Appfal against the order of the Sobordinate 
Judge, Lutkoow, dated 5th May, 1911. 

Mr. Wazir Hason,fcr the Appellant. 

Mr. Jagrr.ohan Nath Ohnk, for the Respond- 
ent No. 1. 

Mr. Fasih, for the Respondents Nos 2 to 5 
JUDGMBNT.-This appeal has aHsen 

out of certain proceedings taken under 

paragraph 20 of the second Schedule to the 

t.ode of Civil Procedure for Ihe aiiugof an 
award. 

The facis of Ihe case are as follows The 

u® relatives of one Khwaja Farid- 
nd.din Husain {alias') Piddun Sahib, who 
died at Lucknow on the 6th May, 1909. A 
few da.ys before his death he executed a Will 
by which he bequeathed a one third share 
of his estate to Khwaja Badruddin Hasan, 
bis sister 8 son, whom he appointed his exe- 
cutor. The rest of his estate was divisible 
between the parties to this litigation who 
are his heirs under the Muhammadan Law 
Musaramoi Amir Begam, the first 're- 
ponoenL is a full sister of Parid-nd din 

AsgharHusainandRashid.ud.din.respondenla’ 

Nos. 2 snd 3 are his step-brothers and 

Hamida Begam, respondents Nos. 4 and 5 

are his s*^ep-sisters. The sirfh ’ 

wbrt boo u • • , respondent 

who hfts been joined pro forma and who is no 

longer^ interested in this litigation is.Farid! 
nd dins widow. As is cot unusual in this 


country, Ihe breath was scarcely out of Farid- 
ud-dui’s body when these relatives of hi.s 
began to scramble for his properly. The 
very day he died the first respondent Amir 
Begam applied to the District Court for 
the appointment of a curator to take charge 
of the deceased’s property. The following 
day an application was lodged by Badruddin 
as executor opposing Uie petition for the 
appointment of a curator. The result of 
this was that the District Judge stayed 
proceedings. Then the parties rushed off to 
the Revenue Courts at Sultanpur, each 
trying to obtain mutation of names in respect 
of the zemindari property left by the de- 
ceased in that district; at the same time, 
they began wrangling over the possession 
of certain house property in the city of 

io“oo"°o'^’ on ‘lie 6th August 

1S>U9 the parties agreed tr refer their disputes 
•o the arbitration of a gentleman, Munshi 
bakhawat Ali, an old friend of the deceased 
who was well acquainted with the affairs 
of the family and who was one of the at- 
testing witnesses to the Will executed by 
Farid-ud-din on the 30r,h April 1909. There 
can be no doubt that this gentleman was 
selected for the oflBce of arbitrator because 
of his intimate knowledge of the family 

intimate personal relations 
with the deceased. The parties were well 

without 

doubt their intention that Sakha ivat Ali 
should avail himself to the full of his 
own knowledge of the family affairs in 
sefctliDgr the disputes between them. 

Sakhawat Ali delivered his award in March 
^10, and on the lOoh June 1910 Badruddin 

Court. As might be expected, the olher 
parties opposed t,he application. Some of 
hem were dishonest enough to plead that 
they were not parties to the arbitration pro¬ 
ceedings and had no knowledge of them 

the r; ‘o deny 

the fact of their being parties to the reference 

impeached the award on the ground of the ar-’ 

bitrator 8 mieconduct. The Subordinate Jad-e 

“i* respondents wire parties 
that the award was vitiated by misconduct 

the application on thafcgroaad. 

The only point we have to decide in this 
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arbitrator we the coarse which 

Bome ° V in the Court below. 

11,. X H „,.ld .pp«»' I'p" 

arbitrator. ^ seem to 

And, in the aext place. his own 

have entertaining an appVica- 

functions as a Ja g ^^ard made oat of 

( tion for the filing of an ^aja 

Court. He c . .1 dealing with the 

attitadeofaCoar of Appeal dealmg 

decision of an inferior CoaH^ a 

ti'finding: of the -bltrato® 

rcr.SH --P..I. 

arbitrator no fixe tiatare of 

Z^dSra^r^ 

Iterms of he .^^e. the la.iga- 

lag:Ttbe 

these disputes. They empower him U 
decide their differences in any way he inig «t 

1 deem proper” {ns lanq^ >.e munnsib sam, lunge) 

1 aud they undertook to be boand ly » ^ 

^ decision. Clearly, therelore. it was the 
intention of the parties to arm the nrb.Ua r 
with most extensive poweis, m fact they 
gave him authority to act in any 
pleased, provided of course t^at he i e U 

Lily with all parties ooncerLtd. As foi his 
duties they weie well understood o wk 
to decide whether the decease.l had exteu ei 
the Will and he was to detarra.ne how the 
estate was to be distributed between the 
pel sons who had any claims as heirs of 

Farid-ud diu. . • a • , 

Sabject to any limitations oonlainod ui tho 

instrument of his appointment and to any 

statutory directions as to the manner in which 


k. 1. ii..h.,g. 111. .“'“i 

may conduofc his ^ - a 3 J->rdariCi 

he thinks fit Be long 

with the • u 3 b fetterad by rales 

g.^donsctenco He 

of practice which C not b>und. far 

general Court appears to 

eX'imple, (as the oiatninenis or admis- 

think he was) to the dsp .si- 

sions of the paities. ^ dooument-a 

tiou.of witnesses, to he were 

and to behave in other by the 

adjective law laid ^J'/^^^der U. He 

Procedure and the rule make notes of 

is nob under any o iga advisable 

his proceedings, tho g ^ 

for him to doso; and he. 

su3h notes they are iv j *hera in Court. 

cannot bo compelled o pi j' ^.^les relating 
to evidence to be f-"*’,hort. he 

Aot(r/. , t„ .L Courts of law 

has greatt-r latitude n . between tho 
i„ order to do complete jLsnt. act 

upon merely -“‘-i co«niz»nce (rf. 

Russell on Aibitralioii. 

9S). Again, as the , dispatea 

arbitrator to be the ju g j jg good on 

they cannot, where le decision 

Uie face of it. objact 

either iipnu la.v oi i discretion 

„ai not hi, Authority and 

piovided he ac.s within h s f^hey 

behaves fairly to each party Noi^^w 

ioierfere -itb iii« ^-^«-“®"LuTl hear all 
ground of mistake. He shouiu 

evidence mate.ial to prodaoe. 

Ibiii which tl.e par.tee 

but all evidence must he ’ ^bile ho 

no uhieciioii '"H l'^- ’ . J' ^^idenoe 

,uay be c.illed as a arbitration. 

respocuiig his pruceedu.gs viihioh ho 

,be.e aie eeria.n limits ^e^Poud whtoh 

cannot properly be duesUoned, DiiVe of 

Uie law was laid d.iwii tii the case n D«U / 

liucclench V. .lleliopoM- pa«« 

(I) and is Muuiuaiised as follow ^ 

llOdot Hiusellon AihmaUoi.. 9t.h Kd ^ • 

' li, was decided ,11 the House of UMa 

.bat an arbitrator called as a 

li u. j. kx. u?. 
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as to every matter of fact with reference 
to the making of tho award, what claima 

were made and what admitted, so as pat 

the Court in possession of the history of the 
litigation up to the time of his proceeding 
to make the award, and whether in his 
estimate of the compensation he took into 
consideration any matters not included in the 
reference and therefore not within his jarisdic- 
Uon, and it was laid down plainly that the 
defendants had no right to go further and 
questiou the arbitrator as to the elements 
which he took into his consideration in 
determining the gwintum of compensation 
or to scrutinise the exercise by the arbitrator 
of his discretionary power to award compen¬ 
sation.’* Such are the principles which are ac¬ 
cepted in theBnglish Law forregulaMng the con¬ 
duct of arbitrators and we are not aware of 
any provisions in the law of India which render 
them inapplicable to arbitration proceedings 
held in this country. Nor is there any reason 
to suppose that the powers of the Courts 
in India to review the proceedings of arbitra¬ 
tors ate any more extensive than they are 
in England. Those powers are defined in 
paragraphs 14 and 15 of the second Schedule 
to the Code of Civil Procedure, and, speaking 
broadly, the Courts are authorized to interfere 
with the award on grounds personal to the 

arbitrator only when he is shown to have 
been gnilty of corruption or misconduct or 
when he has acted after his jurisdiction has 
been withdrawn or when the award is, on 
the face of it, illegal, incomplete or indefinite. 
In the present case, leaving out the objec¬ 
tions which were taken to the validity of the 

were decided 

against the defendants, the award was ohal- 

lerged on two grounds only, namely, the rais- 

condnct of the aibilrator and his exceeding 

the powers conferred npon him by the instm- 

ment of submission, and what we have now to 

consider is whether in accordance with the 

principles, we have set ont above these 

objecliont were made good so as to vitiaie 
the award. 

Before we proceed to do so, we have to 
notice a point whieh was raised in limine 
by the learned Counsel for the appellant. He 
contended that the written statements filed 
by the defendants were in substance applica¬ 
tions to set aside the award and argued that 

as they were lodged in Court more than 
ten days after the award was produced before 


the Subordinate Judge they c uld n^t be 
entertained as having been presented beyond 
the period of limitation laid down in ArJicIe 
158 of the first Schedule to the Limitation 
Act (IX of 1903). We cannot accept 
this argument. In our opinion this Article 

cannot possibly apply to a written statement 

which a defendant is rrquired to file in 
answer to an application made for the pur¬ 
pose of having the award made a rule of 
Court. It is obvious that this rule of limita¬ 
tion cannot be applied because under para- 
gra^ph 20 (.3) of the second Schedule to the 
Code of Civil Procedure it is for the Court 
itself to fix the.time within which cause is to 
be shown against the applicatiou. 

On this point, therefore, we find against the 
appelliut. To turn njw to the various alia- 
gations of miscoudncfc. 




alleged in the drat place that there had been 
no proper inquiry, that the parties were not 
aummoned to appear before the arbitrator 
and that they had no opportunity of meeting 
the case set up by the plaintiff. The burden 
of proof was on the defendants and, as regards 
these allegations, the only witness they 
produced was one Shaban Ali. a person in the 
employment of Amir Bagam, the first 
defendant. According to him, there was no 
inquiry at alt. No party or witness was 

examined nor were the defendants called upon 
o rebut the plaintifif's case. In on es examina- 
tion he was obliged to admit that he was 
representing Amir Begam and that he was 
sent for by the arbitrator on several occasions 
and qnestioned with respect to the value of 
ceitain immoveable property. As against 
this evidence,we have the statement of the 

all the parties to put in written statements of 

tJ do rr""® ° ’‘'T' declined 

to do so because, as they said, he knew all the 

if iitat he was never ask- 

ed by the parties to hold inquiry upon anv 
particular points, that none of them Ldered 

any oral evidence and that he received and 

considered every document v.hieh anv of 

parties laid before him. lu shortrit would 

appear that the arbirrator got little or n^ 
assis ance from the parties tLmselves and 

was left to make snoh inquiries as hi 
w thont their aid If , he could 

did rnat-T • • clear that he 

tin T/ '“la'ries to supplement his own 
knowledge of the various matters before him 
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it does not lio in the mouths of the 


and U. does not. written 

defendanis who 3^ 

tu“tLrd\ccuse the -bitrator wUh 

bavin, held no Void tWete. ' that 

fheC alCtionB a.slnst the arbitrator were 
A A With reeard to the arbitrator s 

""'"dTre whTch has elicited the adverse 
t of the Subordinate dud.e we have 
jLk tlmt the strictures passed 
upo^n "he arbitrator’s conduct in '^aspect 

there was no need to retain them aff®'' he 
had prepared his award. This is a perfects 

valid explanation. We have already sa d 
that an arbitrator is under no obligation to 

keep notes, or if be keeps them, to produce 
Xhem in Court and the Subordinate -’“dge 
quite wrong in imputing misconduct to 

Sakhawat Ali on this score. He was 

wrong in imputing blame to the arbitrat r 

for returning documents to the parties w 1 
produced them. He was under r,o duty to 
retain them and his answer that he gave ba^ 
the documents as be no longer requued them 
was all that was necessary to justify his 
conduct. As we have pointed out an arbitrator 
is rot the Judge of a Civil Court, tied down 
by the rules of procedure prescribed for the 
trial of suits in such tribunals. The second 
count in the indictment of misconduct is 
based on allegations of partiality. Briefly 
put. the defendants’ case was that the choice 
portions of the property were allotted to the 
plaintiff and that in fact the share awarded 
to the plaintiff was of greater value than he 
was entitled to. First, it is claimed that the 
arbitrator based his valuation of the ^aminduri 
property upon wrong data. It is said that 
he had before him two sets of figures showing 
the profits of the property. There were 
certain accounts kept, or said to have been 
kept, by the deceased : on the other hand, 
there were the village papers kept by the 
patioari. The former showed the profits at a 
higher figure than that set out in the latter 
and the argument was that the arbitrator 
was guilty of misconduct because bo basad 
his calculaliors of the value of the property 
upon the accounts. The Sub Judge 

has accepted this contention- We have no 
hesitation in saying that the learned Sub- 


Judge waa wrong in so doing. ^ V/o 

tuifin the discrotjon of ^ 

accept or reject any evidence wb,cb JV 

befoXebim. Tbe arbitrator explains that be 

accepted the patwari's figures Ts 

of opinion that they were more bk^ly *7 

correct than the figures m the ® 

"counts and be also give his reasons for 
*•' rr i-l-xof the oripate accounts .woie 

ausppcting that .ne pi>v»t 

unreliable. It was not oompetent to the 

Court below ,0 review the 

e<l hy the aibitrator in this respect and to 
hold that he was wrong in prefernng one set 
of accounts of another. There is absolntely 
no evidence to show that the arbitrator 3 

choice of the materials betoi e him in this 

c-mneclion was irflnenced by any corrupt or 

unworthy motive and 

of any charge of miscondiiot in this 

The next point takan by the objectors wif 
respect to valuation of the properly related 
to certain dwelling houses in LV-iow. 

The Subordinate Judge came to the oon. 
elusion that the arbitrator made no 
sufficient inquiry as to the value of these 
houses. He refers to oartain answers given 

on this subject by tho 'i" IXd 

course of n cross-examination which lasted 

several days and exceeded the of pro- 

priety as defined in this fll 

BuccUttch V. Mftorpolitun Voirl of 
to which we have already referred. Ihe 
arbitrator, it is said, made a 
inspection of the property which he said 

enabled him along with some expenenoe he 

possessed in the matter of building to form 
an estimate of the vialno. Then, when he 

was further heckled in cross-examination he 

said ho took into aooount the probable 
rental value though be admitted that the 
houses themselves had never been renleil. 
He said he relied upon his personal Know¬ 
ledge of the rents of houses in the rioinitr. 
What he did finally, however, was to anvite 

the parties to send iu saals l lendsrs, stating 
tho prices they were prepared to pay tor 
the whole lot of the houses, four in nnmbsr. 
The only one of the parties who offered wr 
all four houses was the plaintiff who bid 
Ra 11,900. The arbitrator considered 
that Rs. ll.SOO was a fair estimate of the 

value of the property and ho nssigne 
it to the plaintiff at that figure lb« 
conduct of Sakhawat Ali with respect to this 
portion of the award is obaraoterued by 
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the lower Court aa arbilrary. We dissent 
entirely from that opinion and consider 
that the arbitrator acted quite fairly and care¬ 
fully. Musammnt Amir Begara pub forward 
another grievance with respect to this house 
property, namely, that one of these four houses 
belonged to lier and was not a portion of 
Farid ud diu*a estate. The arbitrator’s reply 
to this was that he knew that the house in 
question had been assigned many years ago 
to Amir Begam under a deed of compromise. 
But he added that Farid ud din had never 
given up possession of the property and had 
always treated it as his own mentioning it 
in his will as being a portion of his estate. 
He said he believed Farid ud-din had a good 
title by adverse possession and that the house 
was in fact his own notwithstanding the 
deed of compromise. That is a sufficient 

answer to Mzisavimot Amir Begam’s claim 
to the house. 


A third point taken by the defendants wai 
that the arbitrator acted unfairly in allotting 
to them zemindari property affected with ai 
encombrance of Rs. 20,000. ft was admittet 
that the arbitrator in dividing the proper, 
fy had laid down each of the partief 
was liable to pay a rateable portion of thh 
debt in acccrdatce with the extent of his or 
her share, but ib was argued thab the defen¬ 
dants were placed at a disadvantage because 
the share in Mouzlx Rasulabad which v\aa 
subject to this charge had been made over to 
them whereas the plaintiff had gob the village 
of Hajiganj (Mohiuddinpur) which was free 
from encumbrance and would rot be expcsed 
to the riak of suit brought by the mort. 
gagee. The Subordinate Judge was impres¬ 
sed with this argument and thought the 
arrangement unfair as it might be difficult 
for the deferdants to obtain contribution from 
he plaintiff m case they were obliged to pay 
up the whole debt. We pointed out to the 
respondents learned Counsel thab whatever 
method of distribution was adopted one or 

ther of the parties would have to taka over 

property and we invited 
fhrco.^?H anangement 

unable to aU 

qnUe fair and proper. It is to be noted here 
tba. Amir Begam wax already a co-sbarcr 


in Mama Rasulabad : she held a share iu 
CO tenancy with Farid-ud diu and it was, 
therefore, quite proper that the arbitrator 
should, as far as he could, assign her a share 
of the deceased’s property in that village. 
As for the defendants Nos 2 bo 5 it is proved 
that they spooially asked the arbitrator to 
give them a share in Rasulabad. Exhibit 
19 is a letter addressed to the arbitrator on 
their behalf in which, after a reference to 
the house property in Lucknow, ths follow¬ 
ing passage occurs:—after giving us a 
share in this (house) property let the rest 
of our share be made up to us by giving us 
a share in Rasulabad adjacent to oar share 

in Mahal Pachchim which we already 
possess.” 

Ib may well be asked, as was asked by the 
appellant’s learned Counsel, what right these 
defendants have to turn round now and 
complain because they have got what they 
asked the arbitrator to give them. Their 
objection to his part of the award is posi¬ 
tively dishonest and should not have been 
entertained for a moment. 

***** 


The only other matter in dispute is the 
amount of the Pleader’s fee and with regard 
to this we propose to pass a special order. 

There seems to be a notion abroad among 
litigants in this Province that, after having 
entered into solemn engagements to refer 
their disputes to arbitration and after having 
had proceedings taken ending with an award 
they are at liberty to come into Court and 
dispute the award in the most reckless 
fashion. It is by no means an uncommon 
experience to find parties behaving as the 
defendants have done in this case. 

They do not get all they want out of the 
arbitrator and forthwith proceed to resist 
the filing of the award by putting forward 
wild accusations of misbehaviour and what 
not on the part of the arbitrator. Not in¬ 
frequently, they go the length of impeaching 
the agreement to refer, pleading, as did some 
of the defendants here, thab they were not 
parties to the contract. In short, the inclina¬ 
tion seems to be to look upon arbitration pro¬ 
ceedings as -a more or less solemn farce, a 
mere interlude in the course of litigation 
which either party can ignnro if he is dis¬ 
appointed in his expectations. We think 
it is proper that this peculiar view of the 
nature of arbitration proceedings should be 



b26 


INDIAN OASES. 


[1912 


I 

i1 


2ENAB f, SHAH NMV,7, KIUN. 

xrsi s. .-3-..^^ 

Ls bean scandalous and merits the scares 
condemnation and we propose, therefore to 
ma.k onr sense of their condact by avadtn? 
ourselves of the discretion reserved to us 
by paragraph 288 of the ^ 

Digeat. Ordinarily, m pnweeding ' 

kind the Pleader’s fee would be oalcilate 
at one quarter of the ordinary fee in a suit or 

tpp..! Dnd.r <« »> J tpb., 

are empowered to award costs on a higher 
or lower scale than the ordinary rules m 
special cases and we think that this is a 

proper occasion for special order. 

We direct therefore that this appeal be 

.up..d .h.> lb. .lb.! I'- 

be set aside and that the award be filed and 
made a decree of Court, save and in so 
provides for the partition of Rasa.abad by 
metes and bound between the defendan a. 

And wo dirict that 'be plaintiff appeHant s 
costs in both Courts including m each Court 
Pleader’s fees on the bighe^'; scale as U'd 
down in paragraph 288 clause (1) of the Oudh 
Civil Digest be paid by the defendants le 
Bpondents, one half by the defendant 
ent No 1, and other half by the de¬ 
fendants respondents Nos. 2 to 5. 


T„ta V. Abdullah Klwn , 6^^^ _ p ^ 

ilutadad V. 97 l\ R. 1909; 9S P- 

1900; Jaioala Sahai y. Jtai 9". 1909, followed. 

w. R. 1909; 2 Ind- otherwise than for 

An alienation by » malo-holder^°' 

necessity, is only t’oi • , alienated does not 

death of the alienor the proper y a'mnate 

vest in the reversioner without any acuo 

ral unmoveable Py°P"[, ^ a Will bequeathed to 

W the rigid to miso such objoction and to sne for the 
recovery of such PtoP^' , 905.192 P.b.U. IDOk 

.ll»m S,nyh\. if«lu. 9d U ^ 999 . 70 P.L.R. 1906; 

Chirngh B»6t Hiis>au, \9 V R 1901; 

A-„,J -ad-din V. ilHsammai Kam,, 12 1. R. 1901. 

77 P. L. R. 1901., distingaishod. 


Second appeal from the order of ^bu Dm 
sional .fudge. Hoshiarpur Division,jateyb 
9th Febrnary 1909. reversing 'bat of the aub 

o.dinate Judge. Hoshiarpur. date! the -6.h 

November 1908, decreeing P'*';**'! " ‘^1^8 

The Hon ble Mr. Muhimmai S/iaft, lor the 

^"irhe Hon’ble Jifr. Shadi Lai, for the Ba- 
spondenl. 

JUDGMENT.—The pedigree of the parties 
given below illustratea the dispute between 

them;— 


I 


Appeal allowed. 


PUNJAB CHIKP COUHT. 

SECOND OiviL Ar.-EAL No. iiOO ov 11)09. 

January *22, 1912. 

Pre^en/: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

Musammnt ZEN AB-PiaMNTifk-Appf.u.\nt 

versus 

SHAH NAWAZ KHAN and others— 

Dkkendants—Respondents. 
Ciishm-Alicnotion-VntUans of .Umni, 

Hoshiarpur-Alienation infnroiir of son indaw-lnght 

of son’s daughter to object to nlicnutton - t> 0 H bequeath- 
ing right to daughter—reversioner right to object 
not nliemhle —Alienation bg mah’dr>hler nnf void but 

voidable. • • . . 

The right of u reversioner uiuler the I’uuj'o' ^ ut^loiu 

to dispute an alienation of ancestral property by ihe 

male-UoUlor cannot bo iransferrod by him to a stjaniT- 

er. 



(Ihulam Rasul, 

.Urisum inn ( /ennb, 
l^laintiff, married 
to SadulluU 
Khan. 


-'i 

Khadoja, 

(^defendant No. 3.) 
married to 
Shah Nawax, 

(dofondaut No. 1.) 

^ ’-i] 

Abdur Rahman, 

(defendant No. 3.) 


Tlie claim is against defendants for 1 

lo uiarlis of land whioh plaintitt 

alleges Ghulam Muhammad, the comm'm an¬ 
cestor, gave to Sbah Nawaa. defendant No, 1, 
his son-in-law, in exchange for lo9 kanaW 1 
7 nnr)as of other land. The contentions weio 
that the exchange was not an not of manago- 
laent merely, but was effreted for the 
pose of unduly henetUing defendant No, I, too 
land in suit being much more valuable than 
that taken in exchange, and that this a^ was 

iiMV of Ohnlam Muhammad, a PofAnn 
of Miani in the Hoshiarpur Diatiiot, and so 

tuhjtct to ordinary I'uniab ouslom, U wa 
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also urged that before he died GhiiUifn Rasul 
exe3af.ed a Will in favour of his daughter, the 
plaintiff, in which int-^rclii he beqieathel 
to her the right to sue f Jr o iu 3 ellati 3 Q of th) 
aforesaid exchange. 

Def^endante resisted the claim, impugning 
the SVill and its effactivaness, denying plain¬ 
tiff’s right to sue apart from the Will, affirm¬ 
ing the good faith of the exchange and adding 
that it was done to reward Shah Nawaz 
defendant No. I for his services fo Ghulam 
Muhammad. 

Tile first Court held the W^iU proved and 
effective; that plaintiff can sue under section 
42, Specific Relief Acf, though she is a 
woman, reliance here being placed on the re¬ 
marks in Lihori V Tiadho (1), that the 
exchange was effected to injure Ghulam 
Rasul and his family, and that there is no¬ 
thing to show that the exchange was made 
to reward defendant No. 1 for his services, 
which had been already otherwise sufficiently 
rewarded 

Plaintiff thus obtained her decree on the 
condition that she should surrender the land 
taken in exchange by her grandfather, and the 
defendants, of course, appealed The learned 
Divisional Judge sided with defendants and 
dismissed plaintiff’ssuit with costs throughout, 
holding that while the exchange was intended 
to benefit defendant No. 3, the transaction, in 
view of the size of Ghulam Muhammad’s es- 
tate, was not calculated to cause any appreci¬ 
able injury to reversioners; that Ghulam Rasul 
though he did attempt to revive or keep 
alive a grievance about the exchange by mak¬ 
ing mention of iUn his Will, had virtually 
acquiesced in it by silence ; that even if 
Ghulam Rasul had power to conttsfc the ex¬ 
change. he could not transmit the power to 
his daughter—0. A. .856 of 1908 of this Court, 

and that plimtiff bad herself no right to 

contest aa alienation by a former male 
owner. ' 

Plaintiff has preferred a farther appeal 
hereand we have heard the whole case argued 
by Mr. Shad for appellant and by Air. Shad! 
Lai for respondents. The contentions iu the 
appeal petition are that both Courts having 
found the exchange a one-sided one, the lower 
Appclla'e C-nrt should have upheld the 
order of the first Court ; that Ghulam Rasul 

(1) 72 P. E. 1906. 


did not acquiesce in the exchange but intend¬ 
ed to dispute it ; that both by virtue of the 
Vl^ill of Ghulam Rasul and in her own right 
as heiress plaintiff had the right to have the 
exchange set aside. 

We need give no decision aa regards the 
first and second of these contentions, for we 
have arrived at the conclu.sion that the tliird 
contention is untenable. It has been fre¬ 
quently held that the right of a reversioner 
under Punjab custom to dispute an alienation 
of ancestral property by the male-holder can- 

not be by him transferred to a stranger_See 

Tntay. Ahlulla Kh-^n Moulndid v. Ecrn. 
Oopal (.3); Jawala Sakai v. Earn Singh ( 4 ), 
and Rattigan’s Digest, para 67, Remark. 

In the ruling of/oie , 1-2 Sakai v. Earn Singh 
(4) a previous ruling by a Single Judge of 
this Court was treated as being in crnfllct 
with the Full Bench decision, namely, Sher 
Singh V Sidhn (5), which is quoted by Air. 
ebafi in his argument. The line taken i.s 
that, the exchange being ultra vires of 
Ghulam Muhammad, immediately on his 
death Ghulam Rasul became owner of the land 

f^bat what he dealt with 

in his Will was not a prospective right as 

that thus the Full Bench ruling has no appli- 
cation in such a case as the present one. We 
are unable to assent to this kind of reasoning. 

It IS admitted by Mr. Shafi, and indeed it is 
beyond the reach of controversy, that at most 
the exchange here is a voidable, and by no 
means in itself a void, transaction, and there- 
fore >t IS obvious that at the time of oxa- 
cuiing his Will Ghulam Rasul had nothing 
more than a right to sue and to contest the 

*^berefore, that Ghulam 
Rasul 8 Will, even if executed and otherwise 
valid does not operate to transfer to plain¬ 
tiff the testators rights as a reversioner Ldor 
Punjab oustom We also lay it down that 

Lai Ohand, J,, m Sher Singh v Sidhu f6i' 
intended to rule that an alienation by a male 
proprietor, otherwise than for “neoessit^’T 
void act and that on his death fh ^ 
alienated vests without more in 

siouer, then bis view is incorrect. 

t2)66P. R. 1897 

(3' 22 P. R. 1900; 186 P. L. R 1900 

(4) 67 P. R. 1909; 93 P. W R lOm i t ^ 

133 P. L. R. 1909 ■ ^ bn't Cas. 9,51; 

(5) 11 P. R. 1907; 9 P. jy. R, i9o 7;30 P. h. R. 1907 , 
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And it is still easier to stio^ ^‘’f^^ter 

has no po'ver in herself, as son 8 dinghter 

of Ghalam Muhammad, to 
of his. Mr. Shafi argues here ^n the 

absence of collaterals near e.iough te 

r daughter becomes full owner by .uher.t- 

Lee. and further that, if a gift to a daught. 

13 valid, ifc makes her a full owoer. U 

also points out that these 
LdogLous, that they lean towards Muham- 

madan Lvw and that ^hcr daughtersje 

that there is no direct authority for the 

tnat. ine fatnale of Path'in raoe. 

proposition that a reinaie 

even if she is heiress, can joiitrol her « 

father’s dealings with Ins landed estate or 
Indeed that in any Punjab trib® a woman 
heire'S can control onv male holder s deal¬ 
ings with his land ; and in tho.se oiroumstances 
his contentions are somewhat startling. 
He appears to lose sight of lbs fact tha. 
his references to the favoured position of 
daughters among these PalKnns tell rather 
against his client than in her favour, f.r 
after all the exchange was for the benefit 
of a daughter and the land given was a 
very minute fraction of the 10,000 kan^h 
of land owned by Ghulara Muhammad. Hut 
we need not labour this point for the 
nuthoritiis cited by Mr. Shafi, admit edly 
not directly in poin*. seem to us to fall far 
short of establishing hie propositions. Olear- 
ly eooh i-ulinprs as Atnl Krishm Sircar v. 8au- 
yisi Ohuran Sircir (6); (laihi Prasai v. Rini 
Mcni Dassee and Peiry Ld MuUtc't v, Hine^ 
Marti Dassee {-?)', v. Tc'c Ohind 

(8); Atm% Singh v. Kaln (9) which are cited 
a8 'showing that gifts of immoveable pi^- 
perty to daughters import transfer of full 
ownership, unless the doouraents indicate the 
contrary, are quite beside the mark, for 
here there is no gift or bequest of the Itn I to 

plaintiff. 

Then, in Ohiraoh Bibi v. Rassan (10) and 
Lakori V, Radha (1), the alienations 
which females were allowed to impugn were 
by females with life interest only, and this 
seems to us to make all the difference. A 
female heir may well be allowed to prevent 

vO) 32 0. 1051; 0 (h w. N. "HI; 0. h- -h f.O. 

(7) 33 0, 04,7; 3C. L. •!. 502; lOC. W. N. 005. 

(8) 29 A.217. 

(9) 93 P. R. 1905; 102 P. L. 11. 19.>5. 

(10) 19 P. H. 1900; 70 P. h. H. 1900. 


1 » wVi-» ba '4 only a lifedntera®^ 

f oL* raskTn? away with the property 

l7tLat™‘wLsity”. but U is a W s ep 

e ihU to the position that, bsoausa 
L heiress, she esn control the acts of a mule 
predecessor. In this connection we do no 
thiuk that such ruling! as those in whioh 

1 daughter is said in osrtain 

and in certain tribss to come witbiu the 

category of ""ulod" are s iffiment aulhonly 

for according to her the 

control allowed by Punjab custom to male 
agnates. The origin of those rights is to be 
fLnd ill the desire of Punjaoi tribes to keap 
ancestral property in the bands of the agnatio 
group whose common ancsstor ao^nired the 
properly, and it is always the male agnatea 
who have beeo found to have ‘hese rights. 
Lastly, suoh a oass as Saw-h ..i-Jiu v. M'lSjani- 
mat Kami (U) cited by -Mr. Shafi, does not 
seem to us to help him much. There upon the 

death penhnto UU of a reversioner plaintiff, 

who had sued to set aside an alienation by 
a previous male holder his heir, a female 
was allowed to prosecute the suit in his 
stead; but, in our opinion, it does not follm 

from this, even if f.ie deoision is a sound 
one, a point on which we offer no opinion, 
that she would have been eatitlsd to in- 
stitute snob a suit herself, if hsr predsossaor- 
in interest had not instituted one at all. 

Wo hold, then, that it has not been shown 
that among these Path ms of-Miani n the 
Hoshiarpur District a daughter of tho son 
of a male alienor is entitled to object to the 
alienation by him of anosstral immiveable 
propsrty to a sou in law even thongh the 
said daughter's father has in a Will 
bequB.ithei to her the right to raisi each 
objection and to sue for recovery of the said 

property. We, theiefore, dismiss this appeal 
with costs. 

Appall tHs'niss9d» 
(U) 12 1\ U. 1901' 77 l\ U U. UlOl. 
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BiNGAr. NhGPTTR RAILWAY CO. ID. V. RAM PRGTAP GHANESWAM DAS« 


CALCUTTA HIGH COURT. 

Civil Rule No. 42^3 of 1911. 

January 19, 1912. 

Pres6r,t‘.- -Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Juslice N. Chatterjea. 

BENGAL NAGPUR RAILWAY Co., Ld. 
—Defendants—Petuioners 

versus 

RAM PROTAP GHANB3WAM DAS— 
Plaintiff—Opfos.te Party. 

I^ilivays Act (IX of ISdO), s. 47— Rules made by 
Raihvay Company^.Rules adopted by Raibcny Coinpany 
to he deemed as made by them—Identity of ruleSy 
lohefher should appear on face of Circular or Gazette. 

Rules adopted by a Railway Compacy, though not 
originall}’ prepared by it, would come within the des¬ 
cription of rules made by it: and rules so adopted, if 
sanctioned by the Governor-General in Council and 
published in the Gazette of India, w'ould satisfy 
the requirements of section 47 of the Railways 
Act. 

It is not necessary that the identity of rules 
made by a Railway Company with those sanctioned 
and published, should appear on the face of the Cir¬ 
cular or the Gazette. 

Rule against the order of the Small Cause 
Court Judge of Sealdah, dated April 29th. 
1911. 

Mr. Bogram and Babu Manmatha Nath 
Mukherjee^ for the Petitioner. 

JUDGMENT. 


Jenkins, C. J— This application arises oi 
of a suit brought against the Bengal-Na( 
pur Railway Company for the refund of wha 
f^age charges alleged by the petitioner 
have been illegally realized from him. 

A decree was passed againt the Railw? 

Company in petitioner’s favour. 

The Railway Company then obtained 
Rule under section 25 of the Provinci 
Small Cause Courts Act, 1887, questioning D 
validity of this decree, and it is with thj 

ap^ication (hat wo are now concerned. 

Having regard to the circumstances of tV 
case aod the materials on the record, the onl 
point that arises for decision is whether ruli 
have been made, sanctioned and publishe 
as prescribed by section 47 of iLn i a’ 

,890. -hi 

ooS„°“r ” R.ii. 

Ik. f'"; 

way Administration will warehonse or rett 


goods at any station on behalf of the con* 
signee or owner”. It is, however, enacted by 
sub-section (3) that a rule made under this 
section shall not take effect until it has ro- 
ceived the sanction of the Governor-General 

in Council and been published in the Gazstte 
of India. 

The rules on which the Railway Company 
relies are those which were published in the 
Gazette of India on the 3rd of July 1902, 
and those rules were sanctioned by the Gover- 
nor-General in Council. 

But the question is whether they were made 
by the Railway Company. 

Rules adopted by the Railway Company, 
though not originally prepared by it, would 
come within this desctiption, and rules so 
adopted, if then sanctioned by the Governor- 
General in Council and published in the 
GazsUe of India, would satisfy the require¬ 
ments of section 47. 

It is not clear that the learned Judge 

considered the case from this piint of view. 

Moreover, he appears to have regarded the 

decision in Hari Lai Sinha v. The BengnUNag^ 

pur Railway Company (1) as in some measure 
governing this case. 

But that 13 not so; that case came before 
the High Court on a reference under section 
69 of the Provincial ^ mall Cause Courts 
Act with the limitations which chat procedure 
implies, and the decision turned wholly on 
the Snding of the Small Cause Court that 
r. had not been proved that there were 
rules made, sanctioned and published as re- 
quried by the Act. 

Here, on the other hand, the question is 
whether the roles were so made, sanctioned 
and published, and this question must ba con¬ 
sidered afresh by the Court of Small Causes 
in the light of the above remarks 

It is to be regretted that any dmbb on 
this point should be permitted to ontinue 

The remedy is simple and it may reason¬ 
ably be hoped that it will be applied, so 
that Railway Companies may be spared* the 
expense and annoyance of that class of liti¬ 
gation of which the present suit is a type. 

The Rale is, therefoie, made absolute,' the 
decree of the Small Cause Court is set 
aside, and the case sent back to the Small 
Cause Court for a fresh hearing in the 
light of the above remarks. The parties 

(1) 13 C.L.J. 150; 15 C. W. N. 195; 9 Ind. Cas. 331* 
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,m 1.. .t ifb.,.-. i. .adbc. 

for the purpose of eBtabhsh.ng or 

the identity of the rules (if any) 

the Railway Company with 

aod published; aud I “ 

that it is Dot necessary, l,„nld 

seemed to suppose, that this iden 7 
appear on the face of the Circular or 

^Th^costs of this application, which we 

assess at 2 gold iuoli»rs. and of ^h® 
np to this stage, will abide the result of 

the re-hearing. 

N. Chatterjea, J.—I agree. , , , 

Rule made absolute ; 

Oaee remayided. 
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ALLAHABAD HIGH 
Second Civil Appeal No. 516 of 1911. 

January 26, 1912. 

Fresentx—Mr, Justice Karamat Husam aud 

Mr. Justice Ghamier. 

CHAMPA LAL—Plaintiff—Appellant 

versus 

SHAM SUNDAR MALI and another— 

DEFENOiNTS—R espondents. ^ 

Hindu Laio—Son's pious '^'lOOSl’ 

leht—Limitaiion—Limitation Act (/X of 190^,, 

^^The liability of a son to pay his father’s debt arises 
■rom the moment when the father fails to disohaige 
liis obligations and such a claim is governed by Aiti- 
3 le 120 of the Limitation Act. 

Second appeal from the decision of the 

Additional Judge of Jaunpur, dated 26th 
November 1910. 

Mr. L. M, Banerji, for the Appellant. 

Mr. O'Conor, for the Respondents. 
JUDGMENT.—A perfumery business 
was carried on by one Radha Kishen, The 
business as well as other property moveable 
and immoveable passed on his death to his 
two sons Bindesri Pershad and Nandau 
Pershad and to Sham Sundar and Ram 
Behari, two sons of Bindesri Pershad. 
Nandan Pershad relinquished all his right in 
the business aud property and for some years 
the business was carried on by Bindesri 
Pershad. In December 1903 the plaintiff- 
appellant advanced a sum of Rs. 1,201 to 
Bindesri Pershad for the purposes of the 
business. 


On December 15th. 1905. Biudeeri Pershad 
executed a deed of gift in favour of his son 
Sundar. He seems to have repented 
of the gift andlitigation followed. Ultimately 
;Vl„sam7naf Gaugsiali was appointed 

an of Sham Sundar. In the ® 

instituted in August 1909 plaintiff claims a 
decree for Rs. 2,369 odd against Bindesri 
Pershad, Nandan Pershad and Sham Sundar. 

The amount claimed is made up of the sum 
of Rs 1,201 mentioned above, 
thereon and other items. Bindesri Pershad 
and Nandan Pershad died after the institu- 
tion of the suit but the plaintiff s rights are 

not affected thereby. . 

The first Court passed a decree against 

Sham Sundar for a small sum of money and 
dismissed the rest of the claim. Iho 
plaintiff appealed. The questions for deci¬ 
sion in the lower Appellate Court were Ul 
whether the plaintiff had succeeded in prov¬ 
ing the advanoa of Rs. 1,201 iu December 
1903 and that the debt was still ontatandiog; 

(2) whether the acknowledgment made 
by Bindesri Pershad on November the 18th, 
1906 is binding on the defendant Sharn 
Sundar and o-iuld be used for the purpose of 
extending limitation os against Sham Sandw, 
and (3) whether the claim should be 
decreed against Sham Sundar by reason of 
his liability under the Hindu Law to pay 
his father’s debts. 

The District Judge held that the advauTO 

of Ra. 1,201 was pioved and that the debt 

was still outstanding; that the aoknowledg- 
raent made by Bindesri Pershad in November 
1906 was not binding on the defendant Sham 
Sundar because the father and son had 
separated before that date and the acknow¬ 
ledgment was made for the purpose of 
harassing Sham Sundar and his mother, and 
that the plaintiff’s claim could not be dec¬ 
reed against Sham Sundar because on the 
execution of the deed of gift of December 
1905 Bindesri Pershad ceased to have an 
interest in the property and the family 
ceased to be joint. 

The decision of the learned Judge on the 
first two points is accepted by the plaintiffi btU 
it is contended that the claim of the plaintiff 
should have been decreed in full against 
Sham Sundar in enforcement of bis pious 
liability to pay his father’s debts. On be¬ 
half of Sham Sundar it is contended, that *8 
no use can be made of tbe aoknowledg* 
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menfc of the 18fch of November 1906 as 
against him the plaintifE’s suit is barred by 
limitation as against him, and that, in any 
event, execution could not be taken out 
against the property transferred to Sham 
Sundar by the deed of gift. 

It seems to us that the deed of gift may 
be put out of consideration. It is not a 
case of a man who is indebted to others 
transferring his property to strangers. At 
the date of the deed of gift there was a 
joint family consisting of Bindesri Pershad 
and his two sons. It is contended on behalf 
of the plaintiff that the deed was altogether 
ineffectual. We think that if it had any 
effect it was as a relinquishment by the 
father of his undivided interest in the joint 
family property. Both before and after the 
gift the whole of the property of the family 
was liable to answer to the plaintiff’s claim 
and it could not cease to be liable by one 
member of the family relinquishing his in¬ 
terest in it. 

The plaintiff’s case as brought was, no 
doubt, as contended by Mr. O’Conor, based 
upon an implied promise made by Bindesri 
Pershad as manager of the business to re-pay 
the sum advanced by the plaintiff for the 
purposes of that business. As against 
Bindesri Pershad the suit was governed in 
respect of limitation by Article 57 of the 
first Schedule of the Limitation Act., it might 
also be regarded as being governed by that 
Article as against Sham Sundar if he is liable 
for the loan as one contracted on behalf of 
the family by the Manager of the family 
business. The suit was instituted in 
August 1909 and the claim is barred by 
limitation against Sham Sunder, if it is 
regarded as one for money lent, for, as 
already stated, the acknowledgment of 
November 1906 is of no use to the plaintiff 
as against Sham Sundar. But we think 
that we should be tying the plaintiff too 
closely to the words of his plaint if we 
declined to consider the claim as one to 
enforce against a son his pious obligation 
under the Hindu Law to pay the debts of 
his father and to obtain a decree which 
ODuld be executed against the joint family 
property. 

In paragraph 4 of the plaint it is stated 
that all the defendants (personally), the 
property of all the defendants and the 
famUy property of all the defendants are 


liable to pay all the sums due to the 
plaintiff,” and one of the questions considered 
by the lower Appellate Court was whether 
the claim should be decreed against Sham 
Sundar by reason of his liability to pay his 
fathers debts. It has been held in several 
cases that the liability of a son to pay his 
father’s debts arises from the moment when 
the father fails to discharge his obligations 
and that such a claim is governed by Article 
120, This suit was instituted less than six 
years after the money advanced became due 
to the plaintiff and is, therefore, within time 
against Sham Sundar. 

We, therefore, allow this appeal and in 
modification of the decree of the lower Ap¬ 
pellate Court we give the plaintiff a decree 
against Sham Sundar for Rs. 1,162 with 
interest at 6 per cent, per annum from the 
date of the suit to the date of realization to be 
enforced against any portion of the joint 
family property now in bis hands. The sum 
decreed is. of course, included in the sum 
already decreed against Bindesri Pershad. 
The plaintiff will get his costs in all three 
Courts on the sum of Rs. 1, 216 against Sham 
Sundar and will pay the costs of Sham 
S^undar on the sums disallowed; the costs of 

this Court will include fees on the higher 
scale. 

Appeal allowed. 


Jiiu-a COURT 

First Civil Appeal No. 244 of 1910. 

January 10, 1912. 

IresenU —Sir Henry Richards, Kt. K C 
Chief Justice, and Mr. Justice Banerji 

RAMGHANDRA DAS-Platntipf— 

Appellant 

Rao FARZAND ALI KHAN and another 
. Respondents. 

RegistmUon Act (III of 18771, ss. 32, 60 73 87— 
Presentation for registration—Endorsement of'certi 

S', iTSiV*. 

SS"": 

certiEcate of due registration endorsed unon a 
16; Muhammad Ewaz y. Birj 4 1. T166; l! 1 
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465 • Uhri Prasad v. Baij Nath 28 A. 707, A. W. 
f: i9C6, 195; 3 A. L. J. -^ed ^ ^ 

A document was rl^Ld to Teglster 

Sub*I^cgistrar who for some re Registrar 

it. An application ‘I]™ but, in- 

who set aside the order of t o applicant for 

stead of returning the ‘‘'“XPR.gistrar, 

making a fresh Presentation ^ ta, 

s:S£:‘‘J5X7r..^« 

‘^\eia. that the irreg^larity i"J“^;;|,ta:iot‘^rra 
defect i^ proLlure and did not vitiate the registra- 

“°FirBt appeal from the decision of U.e 
Subordinate Judge of Saharanpur, dated the 

The Hon'bloMr. (with him Dr. 

SoHsh Ohandr. Beuer;V). for the Appellan^^ 

Mr. Ohoudhti (with him the Hon ble Mr 
Sunder Lai), for the Respondents. 

JUDGMENT.—This appeal arises out of a 

suit brought by the plaintiff aga.ost the 
defendants to realise the amount of a moit- 
gage-bond dated the 5bh of February 1888. 

The bond was originally made in ° 

Bans! Lil, the father of the plaintiff aeth 
Ram Chandra Das. The bond was apparent¬ 
ly exeouted by the defendant Rao If arzand 
Ali Khan on behalf of himself and also on 
behalf of his mother. The merits of the case 
have not been gone into by the Court below 
and the question involved in this appeal is 
the question whether or not the 
Subordinate Judge was right in holding 
that the bond in suit had not been 
registered and accordingly could not be 
given in evidence by the plaintiff. The bond 
was in fact registered to this extent at least 
that it was received in the Registration 
Office and a certificate of registration 
is endorsed thereon, or rather certain 
endorsernenta appear upon the bond. From 
these endorsements it would appear that 
the bond was presented for n giatratiou 
in the office of the Sub-Registrar on Monday 
the 4th of June 188:3. Assuming for a 
moment that the bond was duly presented 
within the meaning of section o2 of the 
Registration Act of 1877, the presentation 
was made iu time. Simultaneously with 
the presentation of the bond, an applioatiou 
was made under section 36 of the same 
Act to summon the executants. They did 
not appear. The Sub-Registrar considered 
that execution was not admitted and he, there- 


fore refused registration. The matter then 
came before the Di.striot Registrar under an 
application made on behalf of Bans. Lai under 
7*4 nf the Act. The presence of 
W and Alf was procured and he admitted 
f;: ezLtion of "he bond. Jhe Dis.riet 
Registrar made an order tn the oHowing 
terms—“The document be regist^ed as 
admitted to have been 

Ali Khan.” Some way or ftoother the bond 
found its way bi-'k 

office and was registered. Exactly how the 
bond found its way back to ^^e Sub-Re¬ 
gistrar’s office is not very clear. T*ie plam- 
tiff who is the son of Uansi Lai, in his 
evidence says: “The document was no 
returned to me by the Judge. It wm sent 
to the Roorki Tahsil and it was registered 

there." Except this statement. 
nothing to show how the bond got baoW to the 
Sub- Registrar’s office, and the witness was 
speaking of matters which happened more 
than 20 years before he made his deposi¬ 
tion and when he was a boy of about 
15 years of age. The learned Subordinate 
Judge held that the bond had not been 
duly registered and that it was not ad¬ 
missible in evidence. He accordingly dis¬ 
missed the plaintiff’s suit. Henoj the 
preseot appeal. 

It 13 argued on behalf o! the defeudaula, 
first, that the bond was not in fact duly 
preseuiei for registration on the ground that 
the person who presented it was not authorifl* 
ed to make the presentation in the manner 
prescribed by the Registration AoS and 
secondly, that even if it be presumed that the 
first pressutatiou was in aooordauoe with law, 
it was neoessaiy that there should be a second 
presentation by a person duly authorised 
after the Registrar had made his ruling on 
the application to him under section 73 to 
which we have already referred. Section 32 
of the Registration Act enumerates the persons 
who are entitled to present a document for 
registration: it may be presented by eome 
person executing or claiming under the same, 
or by a representative cr assign of suoh perswn 
or by the agent of suoh person, rapreseutaUTS 
or assign, duly authorised by power^of* 
attorney executed and authentioated iu the 
manner prescribed by the Act. Prom a 
document issued by the Registration OCBoe 
which will bo found at page lo of the appel- 
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lant’s book, it would appear that the docu- 
meut in quesMon was presented by one 
Dasondi Kara, Karinda of Bans! Lai. Section 36 
provides means for procaringr the attendaoce 
before the Registrar of any person whose 
presence or testimony is necessary for the 
purpose of registration. Section 60 provides 
for the endorsement by a Registeringofficer of 
a certificate of registration and farther pro¬ 
vides that snoh certificate shall be admissible 
for the purpose of proving that the docament 
has been duly registered in the manner pro¬ 
vided by the Act and that the facts mentioned 
in the endorsements referred to have occurred 
as certified. In our opinion the production 
of the bond with the certificate of due re¬ 
gistration endorsed thereon raises a strong 
presumption in favour of the due registra¬ 
tion of the bond ; and that, in the ab¬ 
sence of clear proof that the require¬ 
ments of law were not complied with, the 
Court was bound to admit the docament 
in evidence. Section 114 of the Evidence 
Act, coupled with section 60 of the Registra¬ 
tion Act, seems to us to be abundant justifi¬ 
cation for this proposition. 

The defendants strongly rely on the case 
of Munhunnissa v. Ahdur Rahim (1). In that 
case the person who had executed the deed and 
on whose behalf the application for regis¬ 
tration purported to have been made was dead 
at the time of the presentation of the docu¬ 
ment for registration. Their Lordships of 
the Privy Connoil held that the authorisa¬ 
tion ceased upon the death of the donor of 
the power-of attorney, and that consequently 
the presenfation was made by a volunteer, that 
is to say, by a person who had no authority 
whatever to “present” the docament. They 
held also that the presentation of the docu¬ 
ment was not a mere matter of procedure. 
The distinction between the facts in this 
case, and in the case before os, is, we thiok, 
quite obvious. In the case before their Lord- 
ships it was proved by conclusive evidence, 
and admitted by the parties, that the 
person presenting the docament purported 
to do so on behalf of a dead person. In 
the present case (to deal with the two ques¬ 
tions separately) it is not at all admitted 
that the dooument was presented for regis¬ 
tration by an unauthorised person It is 
contended that the documeut to which we 

(1) 23 A. 233; 28 I. A. 15. 


have arleady referred shows that the bond 
was presented by a karinda. It does not 
at all follow that the karinda may not have 
been duly authorised in the manner prescrib¬ 
ed by the Act. 

We have already pointed out that in our 
view that production of the bond, with the 
registration certificate endorsed thereon, 
raised a strong presumption in favour of due 
registration. We think that this was the 
view taken by their Lordships of the Privy 
Council in the case of Mohammad Ewas p. Birj 
Lai (2). At p. 175 their Lordships say ; “But 
there is another part of the judgment 
of the High Court, which their Lordships 
think, requires consideration. The High 
Court say: 'It has been held by this Court 
more than once, that unless a deed be 
registered in accordance with the substantial 
provisions of the law, it must be regarded as 
unregistered, though it may, in fact, have 
been improperly admitted to registration.' 
Their Lordships think this is too broadly 
stated, if the High Court is to be understood to 
mean that in all cases where a registered deed 
is produced, it is open to the party objecting 
to the deed to contend that there was an 
improper registration, that the terras of the 
Registration Act in some substantial respects 
have not been complied with. Undoubtedly, 
it would be a most inconvenient rule if it were 
to be laid down generally that all Courts, upon 
the production of a deed which has the 
Registrar's endorsement of due registration, 
shonld be called on to inquire before receiving 
it in evidence whether the Registrar had 
properly performed his duty. Thoir Lord¬ 
ships think that this Rule ought not to be 
thus broadly laid down. The registration is 
mainly required for the purpose of giving 
notoriety to the deed and it is required under 
the penalty that the deed shall not be given 
in evidence unless it be registered. If it be 
registered, the party who has presented it for 
registration is then under the Act in apositiou 
which prima facie at least entitles him to give 
the deed in evidence. If the registration 
could at any time, at whatever distance of 
time, be opened, paities would never know 
what to rely upon, or when they would be 
safe.** In our opinion there in nothing in tl.e 
judgment of their Lordships in the case of 
Mu,ibunnibsa v. Abdur Rahim (1), wLicli is 

inconsistent with the above observations 
(2> 4 1. A. 166; l.A. 465. 
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The case of Ishri Prasad v. Baij Nath (3) Is 

also relied upon by the defendants. In that 

case the document was presented for registra- 
tion by a Pleader who was not duly authorised 
in compliance with the provisions of the 
Registration Act and this fact was admitted 
by the parties. In our judgment, this case is 
no authority for holding that the onus lay 

in the present case upon the 
showing that the requirements of the Act 
were duly complied with. In the case 
mentioned above, as also m the case of 
Munbunnisav. Ahdur Rahim (l).the presump, 
tion in favour of due registration was rebut¬ 
ted by evidence and by the admission of the 
parties. In the case before us there is no 
Buoh evidence and no such admission. We 
are. therefore, unable to hold that the initial 
presentation of the bond was defective. 

We now deal with the second point. 
Section 75 of the Registration Act provides 
as follows; *‘lf the Registrar finds that 
the document has been executed and that 
the said requirements have been complied 
with, he shall order the document to be 
registered. A.nd if the document has been 
duly presented for registration within 30 
days after the making of such order, the 
Registering officer shall obey the same, and 
thereupon shall, so far as may be practicable, 
follow the procedure prescribed in sections 
58. 59 and 60. Such registration shall take 
effect as if the document had been registered 
when it was first duly presented for 
registration”. The defendants contend that 
the provisions of this section render it 
necessary that there should be a second 
presentation within 30 days, and that 
second presentation must be in all respects 
similar to the initial presentation made 
under section 32. In the first place, we 
may point out that but for the evidence 
of the plaintiff, to which we have already 
referred, in which he says that the bond 
was not returned to him but that it was 
sent to the Roorki Toshil and was registered 
there, there is nothing to prove that the docu¬ 
ment was not in fact duly presented a second 
time by a duly authorised agent. The evidence 
of the plaintiff on this particular point is 
very vague. As we have already pointed 
out, he is speaking of a very ancient matter 
and he does not even say who brought the 
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dooament for registration, and it is only 
an inference wbiob may be d^wn from 
hie evidence that it was the Judge, that 
i 3 the Registrar, who directed the document 
to be sent back to the Sub-Registr^ 
for registration. In our opinion it would 
he hardly reasonable to bind the plain- 
tiff by this vague statement and to hold 
that it is sufficient to rebut the strong 
presumption in favour of everything required 
by the Act having been duly performed. 
However, even if we assume in favour of 
the defendants that the bond after it had 
been adjudicated upon by the Registrar was 
nob returned by the Registrar to Bansi Lai 
or his attorney but was forwarded direct to 
the Sub-Registrar, we think the matter ought 
to be dealt with as a defect in procedure. 
Section 87 provides that “Nothing done in 
good faith pursuant to this Aot, or any Act 
hereby repealed,by any Registering offioershall 
be deemed invalid merely by reason of ^ any 
defect in his appointment or procedure.’ If 
it was irregular of the Registrar to send 
himself the bond to the Sub-Registrar instead 
of handing it back to the applioaut, the 
irregularity was the irregularity of the 
Registrar not of the applicant. It is no doubt 
true that their Lordships of the Privy 
Council say in the case of Muiibunnissn v, 
Abdnr Hakim (1) in dealing with the accept¬ 
ance by theRegistrar ofthe dooament from the 
attorney of a deceased person, “it has been 
suggested, however, that the error of a 
Registrar was a defect in his procedure only 
and accordingly under section 87 does not 
invalidate the aot of registration. To their 
Lordships the error appears to be of a 
more radical nature. When the terms of 
section 32 are considered with due regat^ 
to the nature of registration of deeds it w 
clear that the power and jurisdiction of the 
Registrar only come into play when be is 
invoked by some person having a direct 
relation to the deed,” Their Lordships 
wore hero dealing with the initial presenta¬ 
tion for registration. And that presentation 
was made by a mere volunteer. For the 
purposes of the point we are now dealing 
with, it must he presumed that the bond 
was originally presented by a person duly 
authorised and that the error, if any, 
which was committed was the sending of 
the bond by the Judge to the Sub-Registrar 
insteal of hauling it back to the p%rt 
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to be represented. In our opinion the second 
point which has been argaed in aapport 
of the decision of the learned Subordinate 
Judge also fails. 

We, therefore, hold that the appeal should 
be allowed. We accordingly allow the appeal, 
set aside the decreeof thelearned t-ubordinate 
Judge and remand the case to his Court 
under Order XLT, rule 23 of the Code 
of Civil Procedure, to be heard and 
determined according to law. The appellant 
will have his costs in this Court includinsr 
fees on the higher scale. Other costs will 
abide the result. 

Appeal allowed: Oase remanded. 
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Agra Tenancy Act {11 of s. 10—Co^sharerwh 
has transferred his shares whether becomes ex^proprtetar 
tenant of entire co-parcenary body—Suit for profii 
against lambardar —Neglect of lambardar In collectio 
of rent—Liability of lambardar—Private partition doe 
not affect undivided co-parcenary body^ United Pro 
Vinces land Revenue Act {III of 1900 , s. 164. 
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frtTfo .f^om c. and subsequent!, 
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da^L^ T. the lamba. 
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^. dissenting) that under th 
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to K. for his neglect 
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bA bAftnmoo «« « ^ ‘Share to a third perso 

Jagannath Prasad v. Badri Prasad Q a t t 
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Second appeal from the decision of th 
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Mr. Ouhari Laly for the Appellant. 

Mr. Nihal Ohond, for the Respondent, 

JUDGMENT. 

Chamieb, j.— This appeal arises out of a 
suit brought by the appellant for his share 
of the profits of two properties whiet may be 
called khata No. 1 and hhata No. 2 in 
mouzah Chiti. The suit relates to the years 
1314, 1315 and 1316 Fastis, The appellant 

was a recorded co-sharer during the years 
in question. Respondent was lamhardar of 
Ifhnta No. 1 during the same period. The 
claim for profits in khata No. 2 is not before 
as in appeal and may be disregarded. 

In khata No. 1 there were five co-sharers, 
each owning a one-fifth share. Each of them 
was in possession of separate lands On account 
of his share. In other words, the whole pro¬ 
perty was held by them as sir or khud 
kasht. The actual cultivators of the land 
were treated as the tenants of one or other 
of the co-sharers. The whole of the share of 
one of the oc-sbarers named Obaran Singh 
excepting ten highas was sold at execution 
sales to the appellant in or before 1901. 
The remaining ten highas were sold to the 
respondent. The result was that Charan 
Singh became ex proprietary tenant of the 
whole of the lands constituting bis share. 
At the instance of the appellant the Revenue 
Authorities fixed the rent to be paid by 
Charan Singh. In August 1904 the appel¬ 
lant sued Charan Singh for the rent of hia 
holding for the years 1309, 1310 and 1311 
Faslis and obtained a decree. In July 1905 
the appellant bad Charan S'ingh formally 
ejected from the holding on account of non¬ 
payment of the amount decreed. But, as so 
often happens in such cases, Charan Singh 
did not give up the land and in January 
19C6 the appellant brought a suit against 
him in the Civil Court for possession and 
for mesne profits. Charan Singh pleaded 
that he was tenant of the land and was 
referred to the Revenue Court which held 
that he was no longer tenant of the land. 
The Munsif then gave the appellant a decree 
for possession and for mesne profits and his 
decree was affirmed on appeal in June 1907. 
Shortly after that, the respondent commenced 
proceedings for partition of the lands com¬ 
prised in the khata. In the course of those 
proceedings, in January 1910, the appellant 
presented a petition to the Court in which 
be urged that what bad been Charan Singh’s 
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]-i,l wfl8 hip, the appellant*?, separate 
woqhnza and ahonld be allotted to him. The 
present fuit was instituted in June 1900. 
The appellant claims his share of the profits 
of the land in the khata for the years 1314, 
1315 and 1316 i<WiV. He admits, or rather 
his learned Pleader in this Court admits, 
that the respondent did not in fact collect 
the rentH of what has been described as the 
appellant's moqbuza. i. e., the land which was 
Charan Singh’s holding less the 10 Inghas 
above mentioned, but he says that it was the 
duty of the respondent as lambardir to 
collect those rents and the respondent 
is liable for them under section 164 (2) of 

the Tenancy Act. The respondent has 
pleaded and it has been found that each of 
the origii cl co-sharers was in possessson of 
separate lands on account of his share. He 
urges that Charan Singh became the tenant 
of the appellant in respect of all the lands 
consiilnting that share; that the appellant 

alone has been in pcssession of those lands 
through Charan Singh, and that he (the 
respondent) has never been in possession 
or collected the rents thereof. The 
question whether a co-sharer in a 
zemindan becomes on the transfer of his 
shaie the tenant of the transferee alone 
or of the whole proprietary body has been 
dificuseed before us at length. In Chote Lil 
V. liamadhin (1) Evans J., and I held that the 
co-sharer becomes the tenant of the transferee 
alone. In Bhogwaudin v. Vehi Frasiui (2) 
decided on October Slat, J911, Grifiin, J., 
held that the co-sbarer becomes the tenant 
of the whole proprietary body, and the 
same view is involved in the decision of 
Stanley, 0. J , and Banerji, .1., in Second 
Appeal No. 538 of 1907 decided on March 
19tb, 1909. The difficulties pointed out incur 

judgment in the case of Chote Lai v 
dhtn (1) are not noticed in eitlnr of the deci- 
sioDS in this Court andl cannot say tba'. I am 
convinced that the view taken in them 
is correct. At all events, 1 a e no reason 
why the transferor should not pai*^ bis 
rent to the purchaser alone where, as in 
the present case, there has been a kind of 
private partition wliich no one wisl.es to 
disturb. But even if it is assumed that 
the correct view is that taken in llio two 
uniep< ited casrs in ihist^oiur-l thii;k that 

(1) 13 O. (\ 70; 5 Tnd. Caa. 945. 

(2) 12 Ind Gas. 030. 


this appeal ehould be d.sra.ssed In tl.e 
present case, as in tbe Oadh case all P^rt'es 
concerned seem to have assumed that the 
co-sharer became the tenant of the trans¬ 
feree alone. Whether that view was correct 
or not does not appear to me to he a mat^r 

of any importance in the present case. We 
are asked in effect to bold that the 
respondent negligently and improperly failed 
to collect the rents in what was Charan 
Singh’s holding. Before we can do this 
we must look at the facts. It was the 
appellant who applied to the Revenue 
Authorities to fix the rent to be paid by 
Charan Singh. It was tbe appellant alone 
who sued Charan Singh for bis rent for tbe 

years 1.309-1311 FasHs. It was tbe appellant 

alone who had him ejected in execution and 
it was tbe appellant alone who brought 
another suit against him for possession in 
the Civil Court. The other oo sharers took 
no interest in those proceedings and allowed 
the appellant to establish a claim to separate 
possession of the bulk of Charan Singh’s 
holding. As late as January 1910 we find 
the appellant laying claim to the holding as 
his peculiar property. In those cirounistancep, 

1 do not see how it is possible to hold that 
the respondent has negligently and improperly 
allowed the rent of the land to remain 
nncollfcted. If the decisions in this Court 
mentioned above are correct then, as a 
matter of strict law, the respondent might 
perhaps have been able to obtain deoreea 
against Charan Singh. Ha is related to 
Chaian Singh and, therefore, probably was 
not anxious to bring suits agaiust him, but he 
would certainly have been opposed by the 
present appellant liad he attempted to oorapel 
Charan Singh to pay rent to him. It ia 
quite obvious that the ayipellant f »r years 
treated Cliainn Singh as h s own separate 
tenant and tr ied by every means in his power 
to recover rent from him. When he failed, 
be liied to gt t possession of tbe Ian I from 
Chaian Singh and when the partition 
pnceeuings began be claimed the land a8 
bis separate property. It was only when all 
bis ciuleavoiiis to obtain tbe pi*ofit9 of the 
land bad failed tl.at be turned round and 
afieriipled by i)ie piesent suit to get iho 
pn (its (mm tlie itspondeut on the ground 
that tbe latttr bad inipropeily and negligout* 
ly allowed the rent to remain uuoolleoted* 
it wuvS u’ged by the respondent that tha 
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appellant is not estopped from asserting his 
strict rights by any action that ho has taken 
agaicst the respondent. I am prepared to 
concede that bat, in face of the various pro¬ 
ceedings taken by the appellant, is it possible 
to hold that the respondent should have 
collected thereof? It seems tome that he 
cannot have supposed that he was under any 
obligation to collect the rents. The sale of 
Cbaran Sirgh’s share did not necessarily pub 
an end to the private arrangement which had 
subsisted for years between the co-sharers 
whereby each collected his own rents and 
there was no settlement of accounts between 
them. If the purchaser of Charan Singh’s share 
and the old co f-harers also were willing that 
it should continue (and all that has happened 
since the sale of the share seems to show that 
they were willing) I see no reason why the 
Ifimhardar should be bound to put an end to it. 
Something was said about such an arrange¬ 
ment not being sar.otioned by law but such an 
arrangement is exceedingly common and is 
certainly not illegel. It is designed to 
prevent friction between the co-sharers. On 
the facts it stems to me impossible to 
hold that the Inmhardar has been guilty of 
^Jpgligence in failing to collect the rents 
o what was Charan Singh's holding. I 
would dismiss this appeal with costs. 

Kabamat HosainJ.—T he facts of the 

case are set out in the judgment of ray 

brother and need not be repeated, 
e ecision of the appeal, in my opinion, 
urns upon deternaining whether a co*sbarcr 
in an nn ivided mnhal on the transfer of 
his share becomes in respect of his sir an 

Q^i tenant of the transferee or of 

all the co-sharers in the mahal 

it under the law as 

l«h«!L ® of all the 

in an '•nahal. When a co-sharer 

he is in 'fnahal has some sir in it 

proportiorate to l'’®” 

The owpership of the r^Tl T ‘‘'I 
co-sharerp. If anch a T toother 

Dronripfnrw ■ t- co*abarer transfers his 

Trersh 7of h" ‘^e 

10,h. A... 

ex-proprietary tenant with a 

ip bi. „V. Tbi. H.b, I.* "SZlTZZ 


him in the sir land and there is nothing 
in section 10 to show that any change is 
made in those who are the proprietors of 
the sir land. The logical inference, there¬ 
fore, is that the transferor becomes the 
tenant of all the proprietors of the sir land. 
It is not equitable to hold that he becomes 
the tenant of one of them, i. e , the trans¬ 
feree, to the exclusion of the rest. 

Why should they be deprived of their 
proprietary interest in the sir land? The 
view I take was in Bhogivi*idin v. 
Debt Prnsad (2) decided on the Slst of 
October 1911 and the decision in Second 
Appeal No. 538 of 1907 decided on the 
19th of March 1909 rests on the same 
view. In Olete LqI v . Ramadhin (1) ifc was 
ruled that a co-sharer on the transfer of his 
share becomes the tenant of the transferee 
alone. With due respect to the learned 
Judges who decided that case, 1 am unable 
to agree with them. There are no words 
in section 10 of the Agra Tenancy Act to that 
effect and on principle there is nothing to cut 
off the relation of landlord and tenant between 
the other co-sharers and the transferor. 

It is urged that the view I take reduces the 
value of the shares of the co-sharers other 
than the transferor while the view taken in 
the Oudh case reduces the value of his share 
only. It is, therefore, more equitable of the 
two There is not much force in this. 
According to the view taken in the Oudh case 
the transferor is entitled to hold his sir at a 
reduced rate of rent against the transferee 
but the other o-sharers lose their proprietary 
interest in the Hr land. According to the 
view I take he bolds his sir against all the 
co-sharers but they relain their proprietary 
interest in it and I have no doubt that if a 
co-sharer be given a choice between receiving 
a reduced rent and giving up his proprietary 
interest he will elect the former. Moreover, 
the right to hold the sir at a reduced rate of 
rent is not peculiar to the transferor in 
question; any co-sharer who transfers his 
share will have the same right. Then 
again the law gives a tenant under certain 
conditions the right of occupancy in an 
undivided mdhal against all the oo-sharers 
therein and this to some extent reduces the 
value of their shares but they cannot plead 
equity against it. In the same way, if the 
aw gives a co-sharer on the transfer of his 
^hare the right of bolding his sir at a 
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rfidnced rate of rent they cannot complain gi 
ofany hardship. If there is any " 

His for the Legislature to remove it but a o. 
Court of Justice has no power to read into ii 

Section 10 of the Agra Tenancy Act words s 

which are not there in order to put an end ii 

ro the hardship. The transferee has no pro- a 

mietary interest in certain J 

L land and it is difficult to hold that he C 

becomes the landlord of the transferor m 1 
respect of the land in which he has no f 
interest. Eor the above reasons I hold that . 
Charan Singh on the transfer of his share f 
in hhata No. 1 became the tenant of all the 
oo-sharers in that khata and as the r«BPondent , 
was the lambardar of that khata during the , 
vears in suit the duty of recovering rent from 
Charan Singh, in the absence of anything 
to the contrary, devolved upon the respond- 
Ant The fact that each of the five co-sharers 
in khata No. 1 separately held l/5bh of the 
khata as his sir prior to the transfer of 
Oharan Singh's share is not sufficient to 
destroy the undivided character of tne khata. 
The law of partition prescribes certain pro¬ 
cedure which must be followed in order to 
bring about partition. It empowers certain 
Revenue officers to make it and no one else 
can do it. An application for partition is a 
condition precedent to all that may follow. 

(Sections 106,107 of the Land Revenue Act). 
The Collector at any stage of a partition before 
confirmation may stay the partition and order 
the proceedings to be quashed (section 109), 
He may also allow the parties to make the 
partition themselves (section 103). All this 
conclusively shows that the co-sharers in a 
mahal have no power whatsoever to put an end 
to the undivided character of a mahal by a 
private arrangement. The separate occupa¬ 
tion of l/5th by Oharan Singh with the consent 
of the other four co-sharers caused no partition 
for the purposes of the Rent and Revenue Laws. 
He simply was in the exclusive occupation of 
certain plots in an undivided mahal which 
belonged to all the oo-sharers and as soon as 
he became the tenant he became the tenant of 
them all. The objection of the appellant on 
the 18th of January 1910 in the partition pro¬ 
ceedings started by the respondent conclusive¬ 
ly eBtablishing that up to that date khata No. I 
was an undivided mahal. The decision in 
Jagannath Prasad v. Badri Prasad (3), in my 
opinion, does not touch the point. It does not 
(3) 9 A. L. J. 4S; 11 lod, Caa. 763. 


go the length of ruling that a private agree- 
ment of the oo-sbarers m an undivided mahal 
can effect partition. It is urged that grant- 
ing that Charan Singh on the transfer of his 
share became the tenant of all the oo-sharers 

in khata No. 1 the ® 

hL from claiming his share of profit of 
Charan Singh’s sir from the respondent. 
Those steps are that he successfully applied 
for the fixing of the rent to be paid by Charan 
Singh; that he obtained a decree for the 
arrears of rent and ejected Oharan Singh from 
his sir and that as Charan Singh did not 
give up possession of the sir the appellant 
Bued him in the Civil Court for possession 
and mesne profits and obtained formal posses¬ 
sion, Charan Singh continuing in the actual 
occupation of the sir. and that when the re¬ 
spondent applied for partition the appellant in 
the application dated the 18tb of January 
1910 asserted that he was in the exoluBive 
possession of Oharn (Singh a sir. In tny 
opinion the above mentioned stepa do not 
debar the appellant from olaimiog bis share 
of profits of the sir fiom the respondent. The 
appellant under section 36(4) (Act No III 
of 1901) as a “co-sharer directly interested in 
such matter” had a right to apply for the 

fixing of the rent payable by Charan Singh. 

The Revenue Court simply fixed the rent 
and made no change in the proprietors 
entitled to receive it from Charan Singh. 
The decrees for arrears of rent aud the 
ejectment were procured by the appellant 
against Charan Singh behind the back of 
respondent and those stepa in no way effeotw 
L any ohange in the legal relation of landlord 
L and tenant which came into existence between 
ell the CO sharers in khata No. 1 and Oharan 
b Singh. The mere fact that the appellant 
1 mistook his legal position towards Charon 
. Singh cannot estop him from claiming 
f his share of profits in the sir from the 
a respondent who was bound to recover rent 
3 from Charan Singh but who, according to 
if tlio finding of the lower Appellate Oonrt* 
n being a neat relation of Charan Singh took 
>- no notion against him. It is plain law ^hat 
J- if A. succeeds in ejecting H, a tenant of v. 
1 in a suit to which (^. is no party, 3. in ^ 
n by C. for rent cannot plead ejectment by A. 
y It is to bo noted that the respondent did not 
jt plead any local custom or special oonliact by 
which the appellant was entitled to 
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separately h\a share of the rent payable by 
Charao Singh as an ex-propriefcary teeant of 
his sir. 

The civil suit for possession by the appel¬ 
lant against Oharan Singh and formal posses¬ 
sion against him oannot put an end to the 
legal duty cast upon the respondent as a Zam- 
hardar of realising rent from Charan Singh. 
The respondent was no party to the civil 
suit and his right to recover rent from Oharan 
Singh oannot be affected by its results. 

Oharan Singh, as a matter of fact, in spite 
of all the steps taken by the appellinb was 
admittedly in actual occupation of his sir 
during the years in suit and the assertion 
made by the appellant in his application dated 
the 18th of January 1910 may be taken to 
mean anything else, bub it cannot be taken 
to mean that the appellant was in actual 
occupation of Oharan Singh’s sir. That 
assertion of the appellant, therefore, does nob 
alter the legal relation which sprang up by 
operation of law between Oharan Singh and 
the respondent as a lambardar. The proceed¬ 
ings taken by the appellant against Charan 
Singh in the Revenue and Civil Courts to 
which the respondent was no party do nob, in 
opinion, affect the position of the respond¬ 
ent as a lamhardar of khata No. 1. 

For the above reasons, I would allow the 
appeal in respect of khata No. 1 and would 
^nd down the case to the lower Appellate 

ourb in order to find the amount of the share 
0 6 appellant in the profits for the years 

in sui on the basis that the respondent had 

orea lae the rent of the sir from Oharan 

ing . Considering the facts of the case, I 
make no order as to costs. 

(Iiarrf* Court is that the appeal be 

^ith coats which in this Court will 
include fees on the higher scale. 

Appeal dismssied. 


AHMAD 

DapajiDiNT^ApPBLLANT 

^Brsus 

RATAN 0H4ND and others _P£,„Nripr8 

ir . ^ —tlBSPONDENTS 

Uortgage-mtereU-neUy iy 


CO- mortgagor of pari of propertg^Right of mortgagee to 
allow partial redemption—Jurisdiction of Civil or Re^ 
venue Court—Mortgage with possession—Mortgagor 
undertaking to assist mortgagee in recovering produce^ 
status of. 

Mere delay in suing is no sufficient reason for 
refusing to allow a mortgagee full interest at the 
stipulated rate. 

A mortgagee is legally entitled to allow redemp¬ 
tion by a oo*mortgagor ot his share of the mortgaged 
property only. 

Where a mortgage-deed recites that possession is 
giv^en to the mortgagee and the mortgagor only 
agrees to assist the mortgagee in recovering produce 
from the tenants who are in cultivating possession of 
the mortgaged land, a suit for recovery of possession 
by the mortgagee against the mortgagor is cognizable 
by a Civil Court. 

Buta Shah v. Kalu, 46 P. R. 1894 (F, B ), distingu 
ished and explained. 

A mere engagement by the mortgagor to assist 
the mortgagee in recovering produce from ten¬ 
ants does not make him a tenant under the mort¬ 
gagee; be is at most in some sort an agent for the 
mortgagee. 

Second appeal from the order of the Divi- 
Bional Judge, Rawalpindi, dated 15th June 
1909, confirming that of the Subordinate 
Judge, 1st class, Rawalpindi, dated 16th Nov¬ 
ember 1908, decreeing plaintiff’s claim. 

Khwaja Kamal-ud-Din^ for the Appellant. 

Mr. Nanak Ohand^ for the Respondents. 

JUDGMENT.—On 29th July 1896 the two 
defendants Ahmad Khan and Maddat Kban, 
who are brothers, mortgaged a joint holding 
to plaintiff No 1 and Bhagu Mai deceased, 
father of both plaintiffs, for Rs. 2,200. The 
land was cnltivated by certain occupancy and 
non-occupancy tenants. Interest was stipu¬ 
lated for at annas 12 per cent, per mensem 
and mortgagees were to pay the Government 
revenue, and the deed recites that possession 
is given to the mortgagees. It was also 
stated in the deed that the mortgagors would 
assist the mortgagees in recovering share of 
produce from the tenants and would make 
it over to the mortgagees, who would first 
pay themselves out of it the interest due and 
the amount of the Government demand and 
would credit the balance, if any, to mort¬ 
gagors against principal. In June 1907 
defendant No. 2 satisfied the mortgagees as 
regards his half of the liability and the latter 
allowed him to redeem his share. Bat, de¬ 
fendant No. 1, plaintiffs say, only paid inter¬ 
est and the amount of Government demand for 
the first two years, with the result that at 
date of suit R?. 2,080 in all is dne from him, 

of which Ra, 1,100 is principal, 
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Defendant No. I denied execniion by free 

consent, deniedreoeipt of consideration and pro¬ 
mise to pay interest or to deliver possession; 
and upon the issue diawn on these pleadings, 
in connection with which the burden of proof 
was noted by the Court as upon the plain¬ 
tiffs, the Court found everythiiif? in 
favour of the plaintiffs and granted them a 
decree in full. 

When the case came up on appeal before 
the Divisional Court, it was first contended 
that the suit was one for a Revenue Court, 
being by a landlord to eject a tenant. This 
point had been taken also in the first Court, 
though it was nob formally put in issue, and 
both Courts found it against defendant No, 1, 
the first Court because defendant No. 1, 
having denied the validity of the mortgage 
and receipt of consideration, was no tenant, 
and the lower Appellate Court on the ground 
that the suit was not by a landlord to eject a 
tenant but by a mortgagee for possession, 
the mortgagors not being intermediate ten- 
anls between the mortgagees and the culti¬ 
vators bub merely undertaking to assist in 
recovering the lawful dues from the latter, 
and defendant No. 1 holding now not under 
the mortgagefs bub adversely to them. On 
all other points also the lower Appellate Court, 
endorsed the allegations and contentions of 
the plainliffs, and so dismissed the appeal, but 
without costs. When defendant No. I’s ap¬ 
peal came before a Judge of this Court in 
Chambers, he was permitted to put in amend¬ 
ed grounds, and it is with this amended 
memorandum of app3al alone that we have to 
do. Further, Mr. Kamal-ud-Din has dropped 
para. 4 of the memorandum. 

To clear the ground we may say at once 
that there is no reason to doubt the passing 
of consideration. The deed was a registered 
one and actual execution has been admitted, 
and defendant No. 1, appellant, has not been in 
any way able to show that he was deceived or 
coerced into signing the document. No 
doubt the first item, Rs. l.OoO, was on accnint 
of the debt due by his father-in-law Saida 
Khan, but he undertook liability, and it is 
for him to show that he did so otherwise 
than with free consent,** that is, he must, 
show undue ii.flaence or deception exercised 
or praotieed by the mortgagees; and this he 
has wholly failed to do. Again, we can see 
no good reason to refuse to plaintiffs the 
full interest claimed j delay in suing is no 


sufficient reason for ench refnsal. Farther, 
we are aware of no law under which mort¬ 
gagees were prevented from allowing mort- 
gagor defendant No. 2 to redeem h.s share. 

No doubt a mortgage la indivisible 

ordinarily as against joint morlgagoiB who 
cannot wiibont consent of then mortgages 
split up the transaction ; bub we cannot see 
that the converse rule applies. In 
nion the settleraent with defendant No. 2 for 
his share was lawful, though, of course, if the 
aettleraent and the oonsequenb absolution of 
defendant No, 2, give rise bo any equities la 
favour of defendant No. 1 against defendant 
No 2, no doubt, the former can have his 
remedy against the latter by separate pro. 

oeeding. * • • 

There remains only the question of jans* 

diction. Mr. Kamal-ud Din relies upon Buti 

Shah V. FCoIh (1). The head-note of that case 

seta forth the fads of three separate suits, and 

the view of this Court was that the first two 

suits were cognizable exclusively by a Revenue 

(^ourt, while the third was a civil suit. Of 

these oases Mr. Kamal-ud-din oontenda that 

the first is the one that is similar to the 

present ofise. In that th© deed atipulfttod 

that possession was to be with the mortgagee 

hut the plaint alleged that at aime tinn 

thereafter, nob stated, mortgagee let the 

land to mortgagor on a money-rant which 

was paid regularly until the latter s death and 

then refused hy his sons. We are unable 

to see now that the case is on all fonts with the 

present one, for here mortgagees were to have 

piis-iession at once and no subsequent subsidiary 

o>'itraot was entered into between the parties. 

Nor can we see that the second case dealt 
with ill the Full Bench ruling is p.trallel to 
tliG one before us. There the mortgagee was 
to pay the land revenue and receive certain 
produce as malikana, mortgagor renaining 
ill possession, and on default in any year 
nurtgagee had the rig it to claim possession. 

In tlie presout case cultivating possessioi 
was witli tenants, aud the mortgagors were 
not to keep posses'^iou in any true sense of 
tlie word. Vile deel doss iiol say that they 
shall keep pissession, but merely that thsy 
shall assist the m>rtgAgees in recovering 
prod lies. 

I'liH tliiid of tlis cises ill the PuU Bench 
lulinr at first sight I loks mire hk* the 
present ciss t.hui either the first or tha 

C) fo r. u. isDi (F.n.) 
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second, but in ih, too, there are distingaishing 
features. 


The plaint, no doubt, did in that case stale, 
as here, that mailk'.ni (here produce) had 
been paid for a time, but plaintiff in his 
deposition contradicted this, so that his case 
really was that, though possession had been 
promised to him in the deed, it had never 
been given. There obviously no relation of 
landlord and tenant had actually come into 
being, though the deed Itad intetided that 
it should come into being. Here, on tho c n* 
tiary, plaintiffs stated, aod still insist, that 
for two years produce suffioient to cjver in¬ 
terest and land revenue was actually recovered 
by them, and it ia thus apparent that this 
case must be dealt with on its own facts. 

Mr. Nanak Chand for respondent was in¬ 
clined to argue that the existence of tenants 
in cultivating possession ipso f^cto made it 
impossible that the mortgagors could bo 
tenants under the mortgagees; but we are 


vv«. w V ■ * 


act prepared to adopt this ratio ae( 

No doubt the Fall Bench all through wro 
of cultivating possession,” bub that 
merely because in the cases before it the 
were no cultivators below the morlgagoi 
and we see no difficulty in holding that raoi 
gagors with tenants under them might, 1 
Virtue of appropriate stipulations and cone 
Uons, contract to hold their land “unde 

At the same time,we do 
in at by the deed before us the def 

danls remained in possession at all or h 

1“ our opinion 

the nna*"?™ aod to leave them 

nect.r P^-oprietore whose only 

thel thereafter was 

in recovering mortgagees plain 

in sonip or. f P^^'^duce making them at r 

Mr Lr« ««°nt9;orthe plaintiffs, 
of dealing with (h ^el'erenoe to this 

defendant No.\ 

possession, plaintiffs &h 

of aotion against him it he' T 
open to plaintiffs to prceeeH^ ® 
their rent against the aoTuaVnT f 
answer is easy. Defendant L \ P*"®' 

sicn. Plaintiffs’ pleadingJ i P”® 

after the first two jears^H 

usurped possession, and deUndtt^ 


himself certainly asaerte and defends hia own 
possession. In the«e circumstances, plaintiff.s 
clearly have a cause of action against him ; 
and we must bold that the suit ia one for 
a Civil Court and that plaintiffs have proved 
their case. 

We, therefore, dismiss the appeal with 
ccsie. 

Appeal diamissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 4739 op 1911. 

December 19, 1911. 

Presayit: —Sir Laurence Jerk'ns, Kr., Chief 
Justice, and Mr. Justice N. Chalterjea. 
JNAN CHANDRA NAG DAS and others 
—Plaim.ffs—Petitioaers 

t ersus 

LOJHH MOHAN BASAFC and ornERs- 

DepENCANTS —OpPOSiTS Paitt, 

Specijic Relief Act {f of 1877^, s. 9— Possessortj suit — 
Point for determination —Dispossession within six 
months hejore suit—Finding that plaintiff not in pos- 
session—Snittohe dismissed—Limitation Act (XV of 
1877J, Sch. II, Art. 3. 

It is. not a point requisit- for the purposes of a suit 
under section 9 of the Specific Relief Act that 
the plaintiff Avas in possession of the land in suit 
w’ithin six months from the date of dispossession. All 
that has to be determined is, whether the plaintiff 
was dtpossessed and whether his suit was brought 
w’ithin six months from -when the dispossession oc¬ 
curred. 

Where a Court finds that there was no disposses¬ 
sion, because there was no possession by tho plain¬ 
tiff, the suit should bo dismissed. 

Rule against the judgment of the Munsif 
of Dacca, dated May 13th, 1911. 

Bibu Harendra Narain MiUer, for the Peti* 
tiooers. 

B.ibu Probodh Kuwar Das, for the Opposite 
Party. 

JUDGMENT.—Though the officiatiog 
Munsif has obviously bestowed considerable 
labour upen liis judgment the result has 
been by no means salisfactoiy, because he 
has dcliveied a judgment which has reason¬ 
ably led to an application for this Rule. The 
suit is one under section 9 of the Specific 
Relief Act, and the points for determina¬ 
tion were fcrmulat( d by the learned Judge 
at the outset of his judgment. Amongst 
those points was this, ‘ whether the 
plaintiffs were in pcsseeaion of the land in 
suit within six months from the date of 
disposseaeion.” That is not one of the points 
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reqaisite for the pnrpoaes of a suit under sec¬ 
tion 9 All that has to be determined for 
the pnrpoBes of that section is whether the 

plaintiff was dispossessed, and 

suit was brought within a six months time 

from when the dispossession occurred, in 

other words, regard is to * ® 

terms of section 9 of the Specific Relief Act 
and Article 3 of the second Schedule to the 
Indian Limitation Act. The judgment, un¬ 
doubtedly, has scattered, throughout it, 
phrases which would appear to indicate that 
the Judge thought that there had been a dis¬ 
possession, and it those phrases stood alone, 
then the plaintiff would have been entitled to 
the relief he seeks by means of this applica¬ 
tion But there are other parts of the judg¬ 
ment which have to be taken into consider¬ 
ation, and those other parts make it clear to 
my mind that the expression used by the learn- 
ed Judge as to dispossession was bypothetioal; 
in the sense that he said that it there was 
dispossession then it was in the month of 
February. Bufc be goes on to make it clear 
that in his opinion there was no dispossession 
because there was no possession by the plain¬ 
tiff; and in this view of the judgment, it 
appears to me that we ought not to interfere 

in revision. We must accordingly discharge 

the Rule, but as the plaintiff has been misled 
by the judgment of the Court we make no 

orders as to costs. 

Buie discharged. 


CALCUTTA HIGH COURT. 

SecoND Civil Apphal No.1912 op 1909. 

June 19, 1911. 

Present: —Mr Justice Mookerjee and 
Mr. Justice Carnduff. 

HEWA MAL —Plainitiff—Appellant 

uersfis 

KARUNAMOY GUPTA— Defendant— 

Respondent. 

Jwri&ciic^ion —Assumption of jutisdiction in irrcgulor 
wanner—Objection not Piktn at proper time —Waiver 
—Transjer of pending execution case —Sate held irregu¬ 
larly—No application by judgment-dobtor to set aside 
sale—Transferee of judgnunt-debtor^ u'hciher competent 
to question sale—Civil Procedure Code (Act XIV of 
1882;,se. 244,811. 

Where a Court assumed jurisdiction in an irrogulnr 
manner and not in a matter oTor which the Court 
would not acquire jurisdiction under any uirouiustau* 


ces, the objection to assumption of jurisdiction imj 
be waived, and it not taken when the junadiotion 
was assumed, it will be considered as waived. 

K 23l“ri. f42’and Gardetsin^ 

S.uyh!^36 C.’l93i5C.;L. J. 6lli 1 I«d. 

A pending execution proceeding was tr^aferred 

bv the Judge from the Court of a Munsif to that of a 
Sub-Judge who held asale and no objection was taken 
at the time to the Sub.Judgo’a jurisdiction: 

Held, that even if the Judge was not competent 
to transfer the case, yet the objection ^ 
iurisdictionof the Siib.Judgo not having been taken at 
the proper time must bo considered as waived; 
the sale, therefore, was not liable to bo sot 
.rroundthat the Sub-Judgo bad no jurisdiction to hold 

the sale. , . . 

A iudgment-debtor should take appropriate pro¬ 
ceedings for the reversal of an irregular sale, under 
^"ctions 244 and 311 of the Code of 1883. It ho does 
not take any such step, his transforoo is bound by 
the same estoppel and cannot question tho sale. 

Appeal from the decree of the Sub Judge 
of Patna, dated July 28th 1909. affirming 
that of the Muneif of Baukipur. dated March 

25 th 1909. 

Babue Umahli Mtdherjes and Qauesh DuH 

Singh, foi the Appellant. 

Babua Bam Chandra Maiumdar and Ka* 

rnnamoy Bose, for the Respondent. 

JUDGMENT.—This is as appeal on behalf 
of the plaintiff in a suit for declaration of title 
to immoveable property and confirmation 
of possession thereof. The property ad¬ 
mittedly belonged to a person by name 
Dhanukdhari Singh. The case for the 
plaintiff is that in execution of a money- 
decree which he held against the admitted 
owner, he pnrohnsed the property On the ^ 
19th February 1906, that the defendant in 
execution of another decree against tho 
same judgment-debtor purchased the pro¬ 
perty on the 20th January 1907, and that 
under these oiroumstances, the defendant 
has acquired no title to the property and 
is consequently not entitled to interfere 
with his possession. The defendant resisted 
the claim substantially on two grounds, 
namely, fint that the decree which waa the 
foundation of the title of the plaintiff was 
»* fraudulent and collusive, and, Ascondly, that 
'* the execution sale was inoperative lo pass 

(. any title to the plaintiff, because it waa 

it irregular and had been held by a Conti 

which had no jurisdiction to deal with the 

matter. The Court of first iusUAHoe found 
rt that the decree was fraudnleut and coUuexve 
u and dismissed the suit* Upon appeali thi 
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Subordinate Judge has reversed that find¬ 
ing and has held that the decree was not 
fraudulent but was based upon a promissory 
note executed for valuable consideratioo. 
The Subordinate Judge, however, has affirmed 
the decree of dismissal on the ground that 
the Court in which the execution procssdings 
took place had no jurisdiction to deal with 
the matter, and that, at any rate, the sale was 
vitiated by grave irregularities. 

The plaintiff has now appealed to this 
Court and on his behalf the decision of the 
Subordinate Judge has bsen challenged on 
two grounds; namely Unt, that the Court 
by which the execution sale was held was 
a Court of competent jurisdiction and that 
at any rate as no objection was taken by 
the judgment-debtor at the time to the 
jurisdiction of the Court, it is too late for 
the defendant to take exception on that 
ground on the present litigation; and 
secondly^ that no question of irregularity in 
the proceedings anteoedent to the sale can 
be raised or considered in the present pro¬ 
ceedings. In our opinion, both these objec¬ 
tions are well founded and must prevail. 


pr* 


C 


In support of the first ground, it has be^ 
pointed out by the learned Vakil for tl 
appellant that the decree was obtained by tb 
plaintiff on the 17th March 1903 in th 
Court of a Munsif who had jurisdiction t 
try suits of the value of Rs. 2,000. Th 
application for execution of the decree wa 
made in the Court of the same Munsif 
recovery of the sum of Rs. 1,707. The 
parties appear to have been attaohed but 
proceedings were snbsequently dismissed 
6 auU. There was a second application 

“-Iso infrucfcuous. ^ 

i&e ^7th September 1905, the decree-hold 

asQoution of the decree befo 
jarisdiotion to enterta 

Mnnuff U ® 2,000. Tl 

ferrBrI ’ sabseqaently trar 

Shrootf f 

the iadgcnent-kebL a^Ttr^' 1 ' 

have already stated, ““Vm® ' 

February 1906. It Ta „ ®i 
the authority of the deeUion 'ofthif Oo- 
»n the case ef Kuhoti Uohan sltt v ( 


Mohammad Saha (1), that it was not com¬ 
petent to the District Judge to transfer 
a pending execution proceeding from the 
Court of the Munsif to that of the Subor¬ 
dinate Judge, and that consequently the 
Subordinate Judge when he held the sale 
must be deemed to have acted without 
jurisdiction. In our opinion, this conten¬ 
tion is manifestly fallacious. 

In the first place, the decision in 
Kishori Mohan Sett v. Qul Mahomed (1) 
must be deemed to have been impliedly over¬ 
ruled by the decision of the Judicial Com¬ 
mittee in the case of Thakur Frasad v. hahir 
TJllah (2). It may be pointed out, that in so 
far as that case decided that a suit which 
has been beard in part cannot be transferred, 
it was not followed in the oases of Mahadeo 
Prasad v. Oajadhar (3) and Bidyamoye Debya 
V. Surja Kanta (4). It is also worthy of note 
that the Legislature has subsequently indicat¬ 
ed by the altered phraseology of section 24 
of the Code of Civil Procedure of 1908, that 
is by the introduction of the words “at any 
stage”, that the decision in Kishori Mohan 
Sett V. Gul Mahomed Saha (1) did not give 
effect lo the true intention of the Legislature. 
The Legislature in substance has approved 
the contrary view taken by the High Courts 
of Bombay, Madras and Allahabad in the 
cases of In re Balaji Ranchhoddas (5), Mut- 
talagiri 7. Muttayar (6); Bandhu huik v. 
Lakhi Kuar (7), Palanisami v. Thondama (8), 
and Nassaroanji v. Kharsedji (9). 

In the second place, the case of Kishori 
Mohan Sett v, Qul Mahomed Saha (1) is 
clearly distingnisbable. The case before us 
is notone of transfer of execution proceedings 
from one Court to another. It appears that 
by reason of the transfer of the Judicial 
officer before whom the execution prceedings 
had been commenced, that Court ceased to 
exist. The result, therefore, was that under 
section 649, Civil Procedure Code of 1882, 
it became the duty of the Court in which 
the original suit might have been instituted 

(1) 15 C. 177, 

(2) 17 A. 106j22 I. A. 44. 

(3) 10 3. W. N. 12. 

(4) 9 C. W. N. 705i 32 0. 875. 

(5) 5 B. 680. 

(6) 6 M. 357. 

(7) 7 A. 342. 

(8 20 M, 595. 

(, 9 ) 22 B. 778. 
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to lake cogoi.ance of the execution proceed- 
ings. Thafc Court was clearly the Oourt ot 
the Sabordinate Judge, because it canuot be 
disputed, upon the materials placed before 
as that there was not at the station another 

MuDsif competent to take cognisance of a 
suit valued at any sum between Rs. 1,0UU 

and Re. 2.000 [cf. Dulal v. Ram Narain {W)}. 

Under these circumstancea, we are clearly of 
opinion that the Subordinate Judge had 
jurisdiction to enteitain the execution pro¬ 
ceedings under section 649 of the Code of 

1S82. ^ j f 

In the third place, it may be pointed out 
that even if it be assumed that the case of 
Kuhori Mohon Sett v. Gul Mahoaied Saha (1) 
was correctly decided and applies to the 
circumstances of the present case, the judg¬ 
ment debtor, now represented by the re- 
spondent, has waived objection to the assump¬ 
tion of jurisdiction by tiie Subordinate 
Judge. There is no room for controversy 
that the Subordinate Judge was competent 
to execute a decree for more than Rs. 1.000, 
if it was brought into his Oourt for execu¬ 
tion after the necessary formalities Even 
if it be assumed, therefore, that the Diatiiob 
Judge had no jurisdiction to make an order 
for transfer, as it cannot be disputed that 
the order for transfer might have been mad© 
by this Court, the case would clearly be one 
of assumption of jurisdiction in an irregular 
manner and not assumption of jurisdiction 
in a matter over which the Court could nob 
acquire jurisdiction under any circumstances. 
The objection to assumption of jurisdiction 
in circumstances like these may clearly bo 
waived See Rai Bul\r{thua v. Bill 

(ll);Gu7dto Singh v. Chandrika Singh (12) ] 
We must, therefore, hold that the view taken 
by the Subordinate Judge cannot be main¬ 
tained and the execution sale is not liable to 
be challergcd on the ground that (he Court 
in which the execution proceedings took place 
had no jurisdiction to held the sale. 

In eo far as the second objection is con¬ 
cerned, it is,in curopinion, equally gn undless. 
The Subojdir.ate Judge lias held that as it is 
nob established that any attachment, was 
effected or sale pr( clamation issued, the sale 
must be treated as invalid and inoperati\e 
in law. That is a view which clearly cannot 
(10) 31 C. 1037. 


be maintained. If the sale was liable to be 
challenged on the ground t-hab there were 
‘Vnaterial irregularities in connection with 
■the execution proceedings, it was the duty 
■bf the judgment debtor to take aopropnate 
.’proceedings for reversal of the sale under 
•sections 24 t and 311 of the Code of 1882. 

. 'The judgment-debtor did not take any such 
'^stepand the present respondeat doee not 
occupy a position of greater advantage. Ho 
has purchased the right, title and interest of 
the judgment debtor and he is bound by the 
same estoppel as would bind the judgment- 
debtor. The result, therefore, is that the 
two grounds upon which the validity of the 
sale, which is the root of the tiUe of the 
plaintiff, was assailed cannot ba sustained; as 
the defendant purchased the proparty snb^a- 
quently to the purohnse by the plaintiff, he 
has obviously acquired no title. 

The result, therefore, is that this appeal ia 
allowed and the decree made by the Goart 
below ditcharged. The suit will stand 

decreed with costs in all the Conrts. 

Appeal iiUoWid* 


V/• J f « 

(11) 9 1. A. 182 ftt p. 196:13 C. L. U. 232: 5 A 

(12) 36 0. 193. 5 C. L. J. Gil; 1 Iml. C»s. 913. 
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OU jH JU -ICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 289 ov 1)10. 

September 4, 1911. 

Presell: —Mr. Lindsay, A. J. 0. 

DURGA SHANKAR AND ANOTasR— 

1 BFSNDANrs—A ppellants 

I 

RAM R \TAN—Pluntifk—Respondent. 

//indti //iu>—(?ra«f to indoir —.VatuiY o/ estate, 

UiuUn- the Will of n Hindu oertnin of his rolatiToa 
were to rocoivo tho profits of certain property in fixed 
shares from gonoraiiou to geuenition. There being 
some trouble iu distributing the profits among the 
muintenuuco-holdors, tho executors of tho Will do<ud- 
eil to got rid of their burdeu by handing tho proper^ 
over absolutely to tho respective legatees who had 
charge on it. Tho result was a compromiso under 
which tho widow of a maiutonauce-holder, who had 
died before the compromiso, got a sharo of the p*0« 
perty along with others: 

ift'hi, that tho grant to tho widow was limited to 
her life, as she took in a different quality from that 
of tho mules, and that she had no absolute power to 
dispose of tho pix'iperty gmuted to her. 

Kashi Pmshad v. fndur ivtinitxir, 5 A. J- 
A. \V. N. (190S) 222: v. CAoHyrtl«»iMiwi, 10 

M. 1, followed. 

Appeal against tbe Older of ibo Diatrirt 
Judge of Haidoi, dated the Slet Maro'i 1910| 
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DURGA SHANKAR V. RAM RATAN. 

oonfirmin? that of the Subordinate Jadge, 
Unao, dated the 17th June 1909. 

Pandit Qokaran Nath Mtsra, for the Ap¬ 
pellants. 

Mr. Samiullah Beg^ holding the brief of Mr, 
NahiuUoh^ for the Respondent. 

JCJDGrMfijir.—The only qaestim for 
determination in this second appeal is the 
nature of the interest possessed by the ap¬ 
pellant, ^^us^^7nrr.at Bilas Koer, in a certain 
share of zemindiri property on the 11th of 
January 1905 when she executed a deed of 
gift tiansferring the share in question to the 
other appellant Durga Shankar. 

The suit out of which this appeal has 
sprung was instituted by the respondent 
Ram Ratan as a reversioner of Bilas ECoer’s 
deceased husband who prayed for a declara 
tion that Bilas Koer had only a 
estate in the property and that the 

exGouted by her in favour of Durga _ 

could not operate beyond the period of hei 
life. 

In order to explain how Bilas Koer cam( 
to have possession of the property in disputt 
it IS necessary to set out some facts whinli 
are admitted by the parties. One Gur Pra^ 
sad, who died many years ago, left a Will 
executed in 1882 by which he left the bnlli 
of his property to his son-iu law, Ram Sahai, 
and his two grandsons, Durga Prasad and 
Sheo Shankar Lai In order to make pro- 
Vision for the maintenance of some of his 
^orer relations Gur Prasad directed in his 
Will that they should receive the profits oi 
certain zemindari shares from generation to 
generation. These shares were to be held 
^^ffateea Ram Sahai, Durga Prasad 
and Sheo Shankar subject to the charge for 
main enance in favour of these relations, and 

directed to distribute the pro- 
8 m he shares appointed. T wo groups oi 
relatives were specified in the Will aud sepa. 

fip/f ^property were speci- 

mamh. ^ with the maintenance of the 

morabors of 6&cli ffmnn n £ xu 

‘.'i- 

wan Din fRp f Another was Bhag- 

enfc Ram R the plaintiS respond* 

PrasadTi« wl?' death of Gur 

' ^ executors appear to 

liave had some trouble in l.. e j- 

ii • the matter of dis- 

srne ‘he various per- 

SODS euUlled to It. It is said they handed 


the property charged over to one of the 
maintenance-holders so that he might divide 
the profits among his co^sbarers. This in¬ 
dividual appropriated most of the income to 
his own use with the result that the execu¬ 
tors found themselves sued by some of the 
persons entitled to maintenance who claimed 
arrears of the allowances which had beeu 
withheld from them. 

This suit was put an end to by a compro¬ 
mise. The executors determinsd to get rid 
of their burden by handing the property 
over absolutely to the relatives who held a 
charge on it. For this purpose eveiy one of 
the persons then receiving maintenance was 
made a party to the deed of cimpromise, 
though all of them were not parties to the 
suit. 

The date of the document is the 7bh Ap¬ 
ril 1901. The property wai declared to be 
divisible into 9 shares to be held by the 9 
persons mentioned in the Will or their repre¬ 
sentatives who were alive at the time. The 
executors released their reversionary interest 
in the lands to these persons who, it was 
declared, were to hold the property thence- 
for.vard absolutely with full powers of dis¬ 
posal. 

One of the parties to this document was 
Masimmat BiUs Koer, thewidov of Suraj 
Bali, who had died before those proceedings 
were taken. Her share in the property was 
declared to be l/9oh. Another party was 
Ram Ratan, the present plaintiff, who was 
also given a l/9;ih share. It is t'lo l/9th 
share so assigned to Bilas Koer which she 
has transferred by deed of gift to Durga 
Shankar. Accerdiog to the plaintiff’s case, 
Bilas Koer has only the estate of a Hindu 
widow in this share and has, therefore, no 
power to alienate it absolutely. It is claimed 
accordingly that the transfer cannet bind 
the reversioner-plaintiff bsyond her life¬ 
time. 

On the other hand, it is contended that 
Bilas Koer is full owner of the sliare, that 
she took an absolute title under the deed 
of compromise, and that she is entitled to 
dispose of the property as she chooses. 

The view taken by both the Courts bolow 
is that any interest taken by Bilas "Koer 
under the compromise was taken by her iu 
her quality of a Hindu widow, she having 
succeeded on the death of her husband to 
his interest in the charge on the lauds allot- 
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bed for maintenance by the’,Will, and that ^ 
ooDseqaently she mast be held to , be in pos- < 
session of the enlarged estate in the same i 
capacity as she had when it was taken. i 

There can be no dispute as to the meaning i 
of the compromise deed. The executors 
released all their interest in the property to 
the maintenance-holders to whom the entire 
estate was transferred absolutely. But i 
does nob necessarily follow from this, in my 
opinion, that the widow can set up a case that 

she is full owner of the share. 

Both the Courts below relied upon the 
principle laid down iu a decision of the 
Allahabad High Court reported in Kashi 
Prasad V. Iniar Kunwar (1). In that case 
the facts were that one Newal Rai held an 
under-proprietary right iu a village. He 
died and was succeeded by his wife itfusuin- 

mat Jaika. During her life-time the 
superior proprietor made default in the pay¬ 
ment of his Revenue with the result that 
the settlement with him was annulled and 
a fresh settlement was made with Mnsaminat 
Jaika. No sanad appears to have been 
granted but it was recited in a Government 
order that the zemindari of the village had 
been conferred upon the widow. The first 
Court held that the temindari rights were 
conferred by her deceased husband, and nob 
in acknowledgment of any right of her own 
and this decision was upheld on appeal. 
It was ruled that as Jaika acquired the 
property of her husband for a Hindu widow’s 
estate and as, by virtue of her ownership de¬ 
rived from her husband, she acquired from 
Government the zemxndari rights which had 
not been previously enjoyed: the acquisition 
of these rights amounted merely to an en¬ 
largement of the interest to which she had 
Bucoeeded as the widow of her husband and 
must be treated as acquired for the benefit of 


Bentalive oE her deceased husband, that tho 
executors could have declined to P^y ^ 
maintenance as she was not a hneal descend- 
ant (.•• e.. of the nasi) of her husband and 

that, therefore, the grant was made by the 
executors to her independently of her status 
as a widow. This contention cannot prevail. 
The interest of the maintenance-holders in 

the charge upon the property was declared 
by the Will to be a heritable interest. They 
were to be entitled to the profits of this pro¬ 
perty nasJan hadnasUn, words which We been 
repeatedly held to confer an estate of inbent- 
ance which would descend according to the 
rules of inheritance applicable to the grantee. 
Suraj Bali’s interest iu the charge, therefore, 
descended upon his widow as he died without 


issue ., , j 

Again, it is said that in the Allahabad caae 

there was not as here any deed of grant the 

terms of which evidenced the conferment of an 

absolute estate and that the nature of the 

grant had to be deduced merely from the fact 

that the Government made a settlement with 

the widow. I do not think any distinction 

between the two oases can be made upon this 

ground. It was held that wwiinJun’ rights 

were actually conferred upon the widow. 

However, I may refer here to a deoisiou of 
the Madras High Court reported in Nurap'ina 
V. Oheitgalaviina (3), in which a case of a simi¬ 
lar nature was considered and in which theM 
was very clear evidence of the terms of tho 
grant which were contained in sawnd issued 
by Government to a widow. There an est-ate 
had been held by one Laksbmi 
Nayudu who died on the kSrd August 1860 
leaving him surviving a widow Kannanuna 
and a daughter Chengalamma. 

The estate had been held on servics tenure 
and had not been brought under permanent 

_X X 1_4. 


all persons interested as leversioners iu her 
husband’s estate. The learned Judges held 
that the doctrine of graft, as expounded 
in the case of Keech v. ^andfoid (2) and 
as embodied in section 90 of the Indian Ti usts 
Act, 1882, applied to the case. It is argued 
that this case can be distinguished from the 
one now under consideration. In the first 
place, it is said that at the time the compro¬ 
mise was drawn up Musammat Bilas Koer was 

not in receipt of maintenance as the ropre- 

(.1) 6 A. li. J. 690; A. W. N. (1908) 222. 

(2) Select Caa,, Ch. 61| 2 Eq. Caa. Abr, 7 AB 


In 18G5 the Government disoontinned th® 
service and charged on the whole estate lO 
perpetuity a quit-rent of Rs. 1,250 in oom- 
mutation of the service and of the reversion¬ 
ary interest which the Crown claimed aa the 
paramount power under the terms of the 
original grant, A title-deed was issued to 
the widow in which after an acknowledg* 
ineut by Government of the widow’s title to 
the estate it was declared that subjeot to the 
payment of the quit-rent just mentioned the 

(a) 10 M. 1. 
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estate was confirmed in her as "free-hold or 
as your absolute property.” 

After this the widow alienated portions of 
the property and a suit was brought by her 
daughter for a declaration that the aliena¬ 
tions were void beyond her mother’s life* time. 
It was contended that the alienations were 
binding and that the widow took as absolute 
owner under the sanad granted by the 
Q-overnment, but it was held that Kannamma 
notwithstanding the language of the sanad 
had nothing more than the estate of a Hindu 
widow. The effect of the grant was to en¬ 
large the interest already possessed by her 
and to constitute an accretion to an ancestral 
and hereditary tenure. No new right of pro¬ 
perty was acquired under the title-deed nor 
could the conversion of a precarious tenure 
into permanent property alter the incidents 
of the estate either in regard to the mode of 
descent orpartibility. The words contained in 
the grant were intended to be operative only 
as between the Crown and the grantee and 
not as between the latter and his heir. 

I think this case is exactly in point here; 
and, applying the same principles of inter¬ 
pretation to the deed of compromise under 
which Bilas Koer claims, it must be held that 
the grant was made to her as the heir of her 
husband and does not operate to-alter the 
nature of the estate she already held so far 
as the manner of descent is concerned. 

It has been argued that as all the main¬ 
tenance-holders now show title under the 


same deed of grant it is not open for o 
them to assert that while the grant to 
was absolute the grant to the widow 
iiui ed.^ I am unable to see any force ii 
wn ention. Clearly, those who were 

IT ^ ^^®®r©nt quality from Musa 

determines the natn 


Appeal dismissed. 
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COURT. 

Second Civil Appeal No. 436 op 1910, 

August 29, 1911. 

Present: —Mr. Lindsay, A. J. C. 

BINDA PRASAD —Dependant No. 7— 

Appellant. 

versus 

GAYA PRASAD SINGH and others- 
Defendants—Respondents. 

Hindu Law — Mitakshara— Joint family property^ 
alienation of, by some members —Consent of all not taken 
validity—^Antecedent debt' — Necessity—Limitation Act 
(IX of 1908), Sch. I, Art. 91- 'Declaration. 

Article 91 of the Limitation Act does not apply to 
a suit by one member of a joint Hindu family for a 
declaration that a mortgage of the joint family pro¬ 
perty effected by the other members of the family, 
without the consent of the plaintiff, is invalid and 
does not bind the family property. 

In dealing with the question whether or not a 
particular family is joint, the principal thing to be 
regarded is jointness of estate. Separation in food or 
worship may be evidence of partition but it is not 
conclusive evidence. 

Where an alienation of the joint family property is 
made by several brothers of the family and the act 
is challenged by another brother, the question, of “an¬ 
tecedent debt” does not arise. The defence of “ante¬ 
cedent debt” is available only in cases where sons are 
seeking to avoid an alienation made by their father. 

In a joint family governed by the AfiiafccAara law 
one sharer has no authority, without the consent of 
hia co-sharers, to mortgage his undivided share 
in a portion of the joint family property in order 
to raise money on his own account and not for the 
benefit of the family. 

Sadiibart Prasad Sahu v. Foolbash Koer, 3 B. L. R. 
31 (F. B.); 12 W. R. 1 (F. B.), followed. 

Appeal against the order of the District 
Judge, Hardoi, dated the I6th July 1910, re¬ 
versing that of the Sub-Judge, Unao, 
dated the 31st March 1910. 

Mr. J, Jackson and Pandit Qokaran Nath 
Misra, for the Appellant. 

Messrs. Basudeo Lai and Puttu Lal^ for the 
Respondents. 

ORDER.—In this case the matter in dis¬ 
pute is the validity of a mortgage executed 
in 1902 in favour of the defendant-ap¬ 
pellant Binda Prasad by three brothers 
Sati Din, Mutai and Bbagwan Baksh. 
This suit has been brought by a fourth brother 
Gaya Prasad Singh and his son for a decla¬ 
ration that the mortgage is invalid on the 
ground that at the time of the mortgage all 
four brothers were members of a joint Hindu 
family and that the shares mortgaged were 
in fact shares of joint family property. 

The principal issue in the case was whe¬ 
ther or not the mortgagors were joint with 
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(he plaintiff Gaya Praead. The fiiat Court 
hdd that they were not and d.em.esed the n 
Euit. In appeal this finding has been re- h 

verecd by the District Judge. He has held r 

it to he proved that the family was joint and c 

he baB decreed the claim. f 

Five grocnds are taken in the memoran- i 

dum of appeal to this Court. ® 

a plea of limitation to the effect that tV.e f 
suit beirg oi}e for cancellation of the mort¬ 
gage deed the suit shcnld have been brought j 
within three years from the date of the < 
execution. This plea was not raised by the ^ 
defendant- appellant in the Bret Court and 
cannot, in my opinion, succeed. It is not 
pretended that the plaintiff Gaya Prasad was 
any party to the instrument. He is not 
seeking to set aside a document executed by 
himself, be is merely seeking a declaration 
that a document executed by his three 
brothers does not bind the joint family 

property. 

The second and fourth grounds are not 
pressed. 

In the third ground it is pleaded that 
the finding of the District Judge that the 
family is joint is vitiated by various 
eiKiB of law." In argument the error is 
said to consist in the finding having been 
come to in the absence of any evidence to 
show that the brothers were joint in food and 
worship. But there is evidence to establish 
both these facts. It may not be very strong 
but still it is there and being there the find¬ 
ing of fact cannot be impeached in seoDnd 
appeal. Moreover, in dealing with the ques¬ 
tion as to whether or not a particular family 
is joint the principal thing to be regarded 
is joinlnesB of estate. Separation in food or 
worship may be evidence of partition but it 
is not by any means conclusive evidence. 
This ground must fail. 

It only remains to notice the fifth ground, 
namely that the Court below ought to have 
tried the question as to whether the money 
borrowed was spent for an object binding on 
all the members of the joint family. 

The point was not raised definitely in this 
form in the appellant-defendanCs written 


So far as the question of antecedent debt 

ia concerned it cannot arise in a ease of this 

kind where the alienation was made by aeve- 
ral brothers of a family and the act is 
challenged by another brother. As I "““or- 
stand the law, the defence of antecedent debt- 
is available only in oases where sons are 
seeking to avoid an alienation made by their 

As for the plea of legal necessity, it is 
semewhat vague. No personal necessities 
of these mortgagors could justify the aliena¬ 
tion. The law is settled that in a joint 
family governed by the Miiakfhara law 
one sharer has no authority without the 
cooeent of his oo-sharers to mortgage his 
undivided share in a portion of the joint 
family property in order to raise money on 
his own account and not for the benefit of 
the family [Sadi.6ar« Prasad Sahu v, Foolbith 

Koer (1)]. , , 

However, it may be that the mortgagee did 

intend to raise the defence that the money 
was borrowed for the family benefit and that, 
therefore, the transaction was justified on the 
grcur.d of legal necessity and, in the oironm- 
stances, I think, it is proper to allow him an 
opportunity of making this ground good. 1, 
therefore, remand the following issue for de¬ 
termination by the lower Conrt:— 

Was the money advanced by themorlgige® 

on the mortgage-bond executed on the 16th 

January 1902 borrowed by the mortgagors 
for the benefit of the joint farail) F 

The Court will receive all evidence which 

the parties may produce on this issue and 
will return the findings within two months 
from thisdate. Ten days to count from ths^ 
date of the lower Court’s finding will hi 
t allowed to the parlies to file objections. 


Ouse remandsef' 


3B. L.K. 31 (F. B.); 12 W. R. I (f. 


Statement. He stated in paragraph 10 
of that document that the mortgage-deed 
was executed for legal necessity and that 
the money was borrowed for legal necessity 
and a portion of it was an antecedent debt. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1126 of 19i0. 

Jannary 23, 19] 2. 

Present: —Mr. Justice Chevis. 

JIWAN AND OTHEB9 —DEFENDANTS ~ 

Appellants 

versus 

DlT AND OTHERS—PLAINTIFFS—RESPONDENTS, 

Custom — Adoption—Effect on property already ac* 
quired by succession—Right of succession in natural 
family as against collaterals — Presumption—Burden of 
proof —Bajwa Jats of Sialkot District. 

An adopted person does not by adoption lose the 
property to which he has already succeeded. 

A person adopted as an heir in the customary man* 
ner of the Punjab does not thereby lose his rights to 
succeed to property in his natural family as against 
collaterals. 

Among Bajwa Jata of the Sialkot District, when a 
person is adopted into another family his right of 
succession in his natural family, so far as collaterals 
are concerned, is the same as before. 

Rukun Din y. Musammat Mariam, 68 P. R. 1898; 
Ohela y. Haider, 59 P. R. 1906; 68 P. h R. 1907j 
Jhanda Singh y. Keaar Singh, 37 P. R. 1910; 6 Ind. Gas. 
712; 62 P. W. R. 1910, followed. 

Muhh Ram v. Not Ram, 100 P. R. 1906, 101 P. 
L. R. 1907, distinguished. 

Second appeal from the decree of the Divi¬ 
sional Judge, Sialkot Division, dated the 23rd 
of August 1910, reversing that of the Munsif, 
1st Class, Sialkot, dated 6th of January 
1909, dismissing plaintiffs’ claim. 

Lala Bharm Ohand, for the Appellants, 

Mr. M. Ohedullah, for the Respondents. 

JDDGMENT.—The genealogical tree is:— 

BHAO MAL, 


Bura, Kapura, 

. I 1 

plaiptiffs. I 


Arjan, d. s. p. 

defendants. 

The plaintiffs are descendants of Bura, 
defendants are the descendants of Surjan. 

Snriau was adopted by his maternal 
unole Asa. 

The plaintiffs sae for the land in snic, 

which comprises the whole of the estate left 

by Kapnra, on the ground that Arjan has 
died sonless. 

AcMrding to plaintiffs, Sarjan’s descend- 
ants hare lost all rights by Snrjan’s adoption. 

The first Court held that by adoption 
^ nrjan had not lost his rights and dismissed 
the suit. The learned Divisional Judge 
on appeal held that by adoption Surjan lost 

18 right to inherit in his natural family, 


and 80 Surjan*8 descendants could not in* 
herifc Arjan’s share of the land, bat that 
Surjan had never given up his own share of 
the land and so his descendants could not be 
ousted from that share. So the Divisional 
Judge decreed the claim to the extent of 
one half. 

Both sides appeal to this Court. This 
judgment will cover both appeals. 

For the plaintiffs a preliminary objection 
is raised as to certain respresentatives of 
deceased parties not having been brought 
on to the record in time.But, granting that 
there has been a default, it is one which is 
common to both sides. 

First, as regards Surjan’s share of the 
land. It is admitted by plaintiffs’ Counsel 
that Kapura had died before Surjan’s adop¬ 
tion. fco Surjan had received half of the 
land in suit by inheritance from his father 
even before his adoption, and plaintiff's 
Counsel admits that he is unaware of any 
ruling in support of the idea that a man 
should lose by adoption property to which 
he has already succeeded. 

Next, as regards Arjan’s share of the laud, 

■ t is admitted before me that Surjan's adop¬ 
tion was orily a customary one, and not a 
regular adoption under Hindu Law. 

The Divisional Judge has confused the 
question of the right of an adopted son to 
sncceed collaterally in his natural family 
with the question of his light to succeed 
collaterally in his adoptive family; with the 
latter question we have nothing to do. 

The parties are Bajwa Juts of the Pasrur 
Tahsil of the Sialkot District. The general 
presumption is that a person adopted in 
the cnstomaiy manner of the Punjab as an 
heir does not thereby ordinarily lose his 
righls to succeed to property in his natural 
family at least as against collaterals, see 
Rattigan s Digest of Customary Law, Article 
48, though in some cases he loses his 
light to a si are iu the estate of his natural 
father if he has biotbers. 

The Riwahi.am of the Sialkot Distriot is 
to the same effect. In Answer 74 it is 
laid down that if an adopted son is the 
ouly son of his natoral father, he can sncceed 
to the property of bis natural father and 
also to the property of the collaterals of his 
natural father, bat if he is not the only 
Bon of h,s nataral father he cannot succeed 

even to a share of his natural father. This 
clearly points to the fact that when a man 
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is adopted into another family his rights 
of succession in his natural family are o 
same as before so far as collaterals are 
concerned, though he takes a second place so 
far as his own brothers are concerned. 

The old Riwaj-Uam of 18G5 simply recites 
that an adopted son loses his right to 
inherit as son from his natural father unless 
he is the only son. This agrees with the 
later Riwaj-i^am so far as it goes. 

So, too, in Rnkun Dm v. Mus-nnntat Jfuriuw 

(1) it was held that an adopted son and his 
desoendants were entitled to succeed in the 
natural family of the adopted son. The case 
seems very like the present. One Bhana had 
three eons, Ismail, Khalil and Jamal, of 
whom the last was adopted by Bhana’s 
uncle laa. Ismail and Khalil died sonless 
and on the death of Khalirs widow Jamal’s 
descendants were held to be entitled to suc¬ 
ceed to the exclusion of the descendants of 
Wazir, another uncle of Bhana, Had Jamal 
been reckoned merely as the son of Isa, his 
descendants would have had to share equally 
with the descendants of Wazir. 

The question is decided in the same 
way in Ohela v. Haider (2) where the 
learned Chief Judge remarks that the 
reasons that would induce an adopted son to 
give up his rights in his natural family 
against his own brothers do not apply, or at 
all events not with the same force where it 
is a question of succeeding collaterally.” If 
further authority were needed reference 
might he made to Jhanda Singh v. Kesar 
Singh (3). 

For respondents Mnkh R .m v. Not Ram 
(4) is quoted, but this is merely an instance 
of an adopted son not succeeding to a share 
of his natural father’s family in the presence 
of a brother, so that this is not at variance 
with the general rule. It may be noted, too, 
that the case is one of the Karnal Diatidct, 
in a part of the Punjab where, as re¬ 
marked in Jhanda Singh v. Kesar Singh 
(3), more stress is laid upon the fact 
of adoption and its consequences than in 
other parts of the Province, So the general 
custom and the Riwaj-i^am are botli in favour 
of the defendants. As to the instances cited 

(1) G8P. R. 1898. 

(2) 69 r. R. 1906; 68 P. L. R. 1907. 

(3) 37 P. R. 1910; 6 Iml. Gas. Tl2‘ (>2 P W R 

1910. ’ . r. V 

(4) 100 P. R. 1906: 101 P. L. R. 1907. 


by the witnesses for the plamtiEFs. they mere- 

ly show that an adopted son loses hia nght 
to succeed to a share in his natural fathers 

estate in the presence of a brother. Thia 

does not help plaintiffs at all. , - , . 

The onus of proving that the defendaute, 

descendants of Surjan. are disentitled by 
reason of Surjan’s adoption from suooMding 
to the land left by Surjan’s only brother is 
on the plaintiffs and they have failed to dis- 
charge it. The appeal of the defendants is, 
therefore, accepted with costs. The appeal 
of the plaintiffs is dismissed with costs. 
The decree of the learned Divisional Judge is 
set aside and that of the first Court dismiss¬ 
ing the suit is restored. 

Plaintiffs will pay costs in all Courts, 

Appeol accepted. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 570 of 1910. 

January 25, 1912. 

TresenU —Mr. JusticeOhevis. 

Musammat NIHAL KAUR—PoAlNTlFP — 

Appellant 

versus 

THE SECRETARY cp STATE for INDIA 

IN COUNCIL— Defendant—Respondent. 
'\Yill^Coni:trHciion^Bindn Laxp—Devise to iciociw 
and dauQhicr.<--Widoxcs' share to go to dayhters on 

their death—Katurt' of iridoio** interest—TenaMy^tn* 
common—Xo riqht of sxindvorship hctxceen xoidoiM 
Nature of daughters interest—Ahsolxite estate—l^nd 
AcquUitiou Acid of 1894), ss. 18 , 32 -Depo^iif o/wiaowA 

share Courf on objection of daughters —Wxthdmxiwoj 
oh}cc(ion—Subsequent death of widow —JnnsdxcHon 
—Determination of question of succession to 
n idoie —Daughter not claiming her o«pn share left bjT 
Will—Recognition as heir of deceased loidoio »n acqniSi* 
tion procet’<iingis — ^Ipp/iVrt/ion of s. 18 fo question of 
succession o) dccc<ised claimant ami iiiwstrwFiit of 
money—Investment «n socnnfiVs, when to be made. 

A testator loft two >Yidows, .4. and B., and two daugn* 
tors, <\ and D. By his Will ho left his lands half to 
his widows and half to his daughters stati^ 
after the death of the widows their half would go to 
tho daughters, and after the death of the daughters to 

their descendants. ^ ^ 

Tho testator died in 1887. In 1899, C. sued th 
widows and obtained a decree forfth of the larms. 
J). did not join in the suit and never obtained the ftn 
share loft, her by her father. . 

In 1909 a portion of tho lands left hy the 
was acquired by Government, Tho Land Aoqmsiuon 
Oftieor awarded ith of the compensation to ^ 
^ths to tho widows. As 0. objected that the 
wore not competent to alienate the laud, the officer 
deposited the ;{ths of tho mouey in Court. 
quontly, C. withdrew her objection and the 
Acquisition OlUcer reported that the money lu^^h* W 
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paid to the widows. Before the Divisional Court had 
time to deal with the matter, A. died and a dispute 
arose as to who wer3 her heirs, O. and D. claiming 
that J-.’s share went to them while the surviving 
widow claimed that it went to her. The Divisional 
Judge held that A.*s share went to the daughters and 
ordered that the money deposited in Court should be 
invested in Government Po»notes and that the 
interest should be paid half to B. and one quarter to 
each of the daughters: 

Heldy (1) that the Divisional Judge was right in 
deciding the question of title arising between the 
rival claimants. Such questions should be decided in 
the case aud should not be left to be decided by a se¬ 
parate suit. The Court was bound to decide all points 
the decision of which was necessary to enable it to pass 
orders as to the disposal of the money, including ques" 
tions arising as to who was the proper heir of the claim¬ 
ant who had died after the deposit of money in Court. 

Bahujan v. The Secretary of State for India in 
Council and the Chairmaiiy Qaya Municipality, 4 C. 
L. J, 256, followed. 

(2) That the money having been once deposited 
in Court, the Court was obliged to observe the pro¬ 
visions of section 32 of the Land Acquisition Act, 
in spite of the withdrawal of C.’s objection. 

(3) That section 18 of the Act did not apply to the 
determination of the question as to the succession to 
A.’s share and as to the investment of the money. 

(4) That, on a proper interpretation of the Will, 
each of the widows was to hold for life as a tenant- 
in- common without the benefit of survivorship and 
the share of either widow passed at her death to the 
daughters. 

Munni v. Umrao Singh, 39 P. R. 1909; 55 P. W. R. 
1909; 59 P. L. R. 1909; 1 Ind. Cas. 720, referred to. 

(6) That as D. did not choose to sue for her ith 
share which fell to her immediately on her father’s 
death, she could not claim to get that share out of 
the share left by A.’s death by a disproportionate 
division of the compensation-money. If D. claimed 
a share in the land, she should have put in a claim 
before the Land Acquisition Officer in her own right 
as heir of her father. 

(6) That D. could only be recognized in these pro¬ 
ceedings as A.’s heir and could get her share only of 
A .*8 property. 

(7) That the Will left to A, and B. nothing more 
than the life-interest of a widow, but C. and D took 
an absolute estate under the devise as their interest 
was not entailed by express words or by necessary 
implication. 

Radha Prasad Malliclc y. Ranee Moni Do 38 ee,S'SC» 
947; 3 C, L. J. 602; 10 C. W. N. 695, relied upon. 

(8) That, consequently only B.*s share of the com¬ 
pensation awarded should be invested in securities 
while the daughters’ share of the money should be 
made over to them. 

Piist appeal from the order of the Divi¬ 
sional Judge, Ambala, dated 18th Februaty 
1910, directing that the money in deposit 
be invested in purchase of Government 
promissory-notes and that the Jth of the in¬ 
terest arising therefrom be paid to the apnel. 
lant. 

Rai Sahib Pandit Sheo Narain^ for the Ap¬ 
pellant, 


JUDGMENT,—The late Sardar Bisben 
Singh left two widows Musarnmat Jaswant 
Kour and Musammot Askour, and two 
daughters (by a third wife) Musarnmat Nihal 
Kour and Musarnmat Suraj Kour. By Will 
he left his lands half to his widows and half 
to his daughters, s-tating in the Will that 
after the death of the widows their half 
would go to his daughters, and after the 
death of the daughters to their descendants 
or, if one daughter left no issue, to the 
children of the other daughter. Bishen 
Singh died in 1S87. In 1899 Musarnmat 
Nihal Kour sued the widows, and after a 
trial in which the validity of the Will was 
unsuccessfully contested by the widows, 
obtained a decree for Jth of the land. (See 
Further Appeal No. 116 of 1901, decided in 
Nihal Koui’s favour by this Court on 4th 
February 1904). Musarnmat Suraj Kour did 
not join in the suit and has so far not 
obtained the l-th share left her by her father. 
So when in 1909 certain land was acquired 

9 

by Government for the Thanesar-Kaithal 
Railway, the land was shown in the Revenue 
papers as held in the following manner: — 

Musarnmat Askour 

"in equal share f 

Musarnmat Jaswant KourJ 

Musarnmat Nihal Kour ... „ „ J 

The Land Acquisition Officer awarded 
Rs. 1,572 6 8 for the land, and of this Jfch 
was paid over to Mtisammnt Nihal Kour, but 
as she objected that the widows were not 
competent to alienate the land and, therefore, 
they could not get the money in cash according 
to section 32 of the Act, the Land Acquisi¬ 
tion Officer deposited the remaining fths 
of the money in Court. But Musarnmat Nihal 
Kour then withdrew her objection and the 
Land Acquisition Officer simply reported 
that no action was needed under section 32 
of the Act and that the money might he 
paid to the widows. But before the Divi¬ 
sional Jndge bad time to deal with the 
matter Musarnmat Jaswant Kour died, and 
a dispute then arose as to who were her 
heirs, both the daughters claiming that 
according to the Will, Musarnmat Jaswant 
Kour’s share of the estate went to them, 
while the surviving widow claimed that it 
went to her and that the daughters could 
not get it till the death of both of the 
widows. The Divisional Judge held that 
the share of Musammat Jaswant Kour went. 
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to ll-.e (langbteis and ordered that the money 
whicli had been deposited in his Court should 

be invested in Government Pro- notes and 

that the interest should be paid half to Mi£?- 
ammat Askour and one-quarter to each of the 
daughters. From this order there are three 

appeals to this Coart. 

<l) In Appeal No. 570 of 1910, Musammat 

Nibal Kour urges that sbo should pt tho 
compensation in cash and not mere y e 
interest. The Secretary of State is the 

only respondent in this appeal. 

(2) In Appeal No. 571 Musammat Askour 

urges that the share of the deceased widow 
falls to her, and that the DivisioralJudgo 
had no cause to inteifere at all a.s the 
parties conot rncd had come to terms before 
the Land Acquisition Officer, and also that 
ahe should get the money in cash and not 

merely the interest. In Appeal No. 572 
l^usammot Suraj Kour urges that ^fusammot 
Nihal Kour was only entitled to ^th of 
Jaswant Kour’s share, and also that her 
share cf the money should be paid in cash 
and not invested. 

This judgment will cover all three appeals. 

I will first deal with a plea raised on behalf 
of Musammat Askour, which is that the 
Court should not have decided wl.o was 
entitled to Musammat Jaswant Kour’s share 
as she was alive at the time of the award, 
but that the Court should have kept the 
money in deposit until tlie parties bad 
settled by separate litigation who was en¬ 
titled to receive it. (It may he noted tliat 
the dispute between the daughters and the 
surviving widow as to who should succeed to 
Musammat Jaswant Kour’a share is one 
which extends, not merely to the compensa¬ 
tion-money, but to the whole of 
Jaswant Kour’s shere in llie estate). For 
Musammat Askour and also for }fns.'immat 
Suraj Kour.it is urged that the Divisional 
Judge was the only Court v ho had the 
power to decide who was to succeed to the 
share of the deceased widow in the com¬ 
pensation money. In Babujnnv. Ike Secre. 
tary of State for India in Council and the 
Chairman, Qaya .Vfwriicjpa/*^ (1), when it 
was suggested that the question of title 
should have been left open for deter- 
minalicu in a, regukr suif, the learned 
Judges held that “ wherever a question of 

it must. 

•* L b. J, 250. 


under the terms of the Ac be deeded in 
the case and cannor be made the subject of 
a separate suit.” This m a clear ruling and 
no autho.ily to the contrary has been • 
□ noted. It is true that the above was not 
a case of a dispute arising as to who was 
entitled to succeed to the share of a oUt^ant 
who had died after the award, but I think 

that the same principle applies. The com- 

pensation money, owing to a dispute having 
aiisen, had been deposited in the Court, and, 

I think the Court was bound to decide all 
points, tbe decision of which was necessary 
to enable it to pass oicers as to the disposal 

of the money, including questions arising as 
to who was the proper heir of a claimant 

who had died after the deposit of the money 
in Couit Whether the decision atnved at in 
this case will be binding between the parties 
in any snit which may arise between the 
daughteis and the surviving widow as lo 
who should sncceed to the share of the 
deceased widow in the rest of the estate 
(i-.e , in the land which has not been acquired 
by aoveinmenl), 1 need not decide, though 
perhaps ChoxaoM v. Vavioproth 

Kunikutti Ali (2) might throw some light on 
the question if it weie a question for 

decsiou in tliis case. 

Then it is urged that the matter having 
been set.led amicably between the parlies to 
the award, there was nothing left for the 
Couit to decide. But the money having 
orce been deposited in Conrt, the Court was 
obliged to observe the provisions of seolion 
32 And ill order lo observe those provisions 
the Coait was, 1 think, bound to wme lo 
a finding as lo who was the heir of AltiSJm- 
mat .laswaiit Kour, for until this question 
was decidid the Conrt could not come to 
a decision wl ether the money shonld he 

invested or handed over to the claimaiil, or 

to whom the intciest cf moiity invested was 

to be inado payable. , 

As to the plea raised in Musamxnot Aekours 
appeal that the matter is time-barred under 
section IS, I note that section 18 seems 
to me I ot to apply at all, for this is * 

ca?o in whieh any pally is objecting to WO 

origiT.al awaid, either a8 ccncetna . * 

meHftuieiutr.t of iho land, tbe amount of t e 

conipt oration, tbo persona to whom it i® 
pn>..ble, cr tiu apportionment of the 
pensat ion among iho pet sous interested. 
(2) LH) M. 173. 
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the 

the 

the 


That Musammnt Nihal Kour is to get ^th 
and the widows 4th8 between them in eqaal 
shares is not in dispute ; the questions now 
are only who is to succeed to Musanymni 
Jaswant Kour’s share, and whether the 
money is to be invested according to section 
32 or not. 

The next question I will consider is 
whether the share of the deceased widow goes 
to the surviving widow or to the daughters. 
The Will leaves half the land to the Sardarnis 
(t.e., the widows) and half to the daughters, 
and says, after the death of the Sardarnis the 
other half will also go to my daughters.** 
It is true that the Will does not say ‘*after 
the death of both Sardarnis,’* but it is con¬ 
tended that (this is the msaning, and that 
the daughters cannot get any of the 
Sardarnis’ half till both the wid ows are dead, 
and that Musammat Askour takes Musammat 
Jaswant Kour’s share by survivcrship. On 
the olher band, there is no recital in 
Will that one Sardarni is to succeed to 
of the other, and I consider that 
Will simply means that each Sardarni holds 
for life with reversion to the daughters. It 
seems to me a case of a tenancy-in-c3mmon 
but without benefit of survivorship. \_\Iunni 
y. Umrao Singh ( 3 )]. If we look at ihecodicil 
in favour of Ohattar prohit, the case is 
even clearer, but Counsel for Musammat 
6 our urges that there is no good proof of 
the genuineuees of this codicil. Siill, leaving 
the codicil apart, I think that 
ing of the Will itself it must be 
either widow passes at 

the daughteis. 

^ aD«.uui o ap- 

'j’j P^®^^ed that as Musammat Suraj 

Kit?**! IT share, Musammat 

1 cannot get more than her share. 

and T H nrgued this ground of appeal, 

moretban b?“‘Zre"‘ 

that 8h^i*8 eoHUed pleaded 

allotted becanse she has been 

comprised the ith* widows 

been awarded under the'‘'Vin’’’t Hk 

death of her ^ ’“mediately on the 


on the word- 
held (hat the 
her death to 

Askour’s ap 


her father, and if ahe 


did not 


1909 a^Ind *Cas^.^20.^ P- I 


choose to sue for it, I fail to see h';w she can 
get it now by claiming a disproportionate 
share of the compensation-money. If she 
claimed a share in the land, she should have 
put in a claim before the Lind Acquisition 
Officer. In these proceedings, she can only 
be recognized as the heir of Musimmat 
Jaswant Kour, and as her sister is equally 
an heir, ahe can only get | of Musammat 
Jaswant Kour’s share just as her sister does, 
the decision of the lower Court that each of 
the sisters is to get | of Musammat Jaswant’s 
share seems to me correct. Lastly, as to 
whether the money should be invea(ed. 

For Musammat Apk)ur it is urged that 
the widows were absolute owners under tlio 
Will. But the bequest to the widows was 
clearly one with reversion to the daughters, 
and I hold that nothing more than the 
ordinary life interest of a widow was given 
to each. Doubtlesa, the widow could alienate 
for necessity, but this would not be a power 
of alienation sufficient to authorize the Court 
to hand over the money to her. 

The case of the daughters seems to me 
different. It has been held that under 
Hindu Law a married daughter takes by in¬ 
heritance only a limited estate, but that 
under a demise by Will she takes an absolute 
estate unless her interest is curtailed by ex¬ 
press words or by necessary implication; see 
Eadha i'rasad Mallick v. Ranee Moni Bossee 
( 4 ). In that case provision was made for the 
succession of the daughters* sons after the 
death of the daughters, and for the succession 
of the surviving daughter and her sons to 
the share of a daughter dying sonless, so 
the case seems very similar to the present, 
and following it I hold that the daughters 
are absolute owners and cm, therefore, get 
the money. 

The result is that I uphold the decision of 
the learned Divisional Judge except as re¬ 
gards the investment of the daughters’ share 
of the money. The appeal of Musammat 
Askour is dismissed with coals. The appeals 
of Aft/5 i»w?nat Nihal Kour and of Musammnt 
> uraj Kour are accepted and I direct that 
jth of the money deposited in the Court of 
the Divisional Judge shall be made over to 
each of them; if the money has already been 
invested, this order will be carried out as 
soon as the money can be withdrawn from 

ri) 3* C. 947; 3 C. L. J. 502; 10 C. W. N. 695. 
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inyestmeufc. No order as to 

appeals of Musammat Nihal Kour and Sura] 

Kour, 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER is 

COURT. 

Second Civil Appeal NO. 442 ok 1910. 

Auffust 23, 1911. 

Presen/;—Mr, Evans, J. 0„ and 

Mr. Piggotfc, A. J. C, 
RAGHUNANDAN SINGH and othebs- 
pLAiNTiPFS—A ppellants 
versus 

Musammat JARAO and anctgeb- 
Dkpendants—Respondents. 

Landlord and tenniit-Improvements—Well sunk by 

ie^nt without consent of ory - 

junction-Damage not 

L Presumption-Oudh Rent Ac r 1^82V 

«« 22 to 28—Tran^/er oj Property i4ce ( 7 K o/ 1882), 
s ‘l08-Speci7ir Relief Act (I of 1877), ss. u4, 55, ob. 

A landlord ia not entitled to mamtam a suit for 
m^datory injunction to restrain a tenant from the 
^nstructLo^a well upon bis holding merelyipon 
the ground that such construction was being effected 
without bis consent or against his 
alle^^e and prove some sort of damage (o himself and 
father that the damage is of such a nature that the 
equities of the case would not bo mot by pecuniary 

“^U^rcTntrary to the policy of the Oudh Rent Act 
that the interference of the Civil Courts should be lu- 

voiced upon an allegation that the tenant is ^he 

land in a manner not approved of by his landloid- 
The costriiction of a well by a tenant upon his 
holding should prima facie bo regarded as boiiohcial, 

unless and until the contrary is proved. 

It cannot bo presumed that the construction of a 

well upon a holding is likely to bo dostructivo or 
permanently injurious to tho same or is on tho face 
of it an act amounting to tho use of the land for a 
purpose other than that for which it was leased. 

When it appears doubtful that tho provisions of 
the Oudh Rent Act do not completely cover a case 
tho Court may rosort to the principles laul 

down ia sootioa 108 of tlie Transfer of I'roporty 

^Vot • 

Section 23 of tho Oudh Rout Act contomplatos tho 
possibility of a tenant’s making an improvomont 
upon his holding without tho consent of his landlord. 
The only result of not following tho procoduro pres- 
cribed by tho Act is that tho tenant is nob ontitlod to 
claim compensation for improvomonts offootod with¬ 
out the written consent of tho landlord. 


Appeal against the order of the Sub¬ 
ordinate Judge, Sultanpur, dated the 

13th July 1910, reversing that of 
the Munsif, Sultanpur, dated the ofch May 

1910. 


Babu Basdeo Lai, dot the Appellants. 

Mr A P. Sen, for the Respondents. 

JODQMBNT. 

PiQGOTr, A. J. 0.—This is an appeal by the 
nlaintiffs Their case is that the defendants 

Sa. pi.‘»' " “f ‘•T^; 

and have proceeded to constraot apon a 
portion of the said plot a masonry well, 

,,Hhout the -HBent “U'truSon' gainst 

is a mandatory injanotion directing the 
defendants to fil np the well m question 
and to restore the plot of 't® or.gina 

condition. The suit was decreed by the Oourl 
of first instance; baton appeal the learned 
Subordinate Judge of Sultanpur has dismissed 
the suit on the ground that it >® ““t 
able and is not cognizable by a Co"rt 

The present appeal was heard in the 

first instance by a single •’“f 
Oourt, who referred it to a Bench of two 
Judges on the ground that it raised a qnM- 
lion of general importance not ^ 

authority. That question m whether an 
agricultural tenant in Oudh is or is not 
entitled to construct a masonry well upon 
his holding without the consent of the 
landlord. The point has been fu.ly a«'g“ed 
before ns, and I think it is expedient that 
we should decide it. At the same time, 

I feel bound to express my opinion that 
this appeal ought to be dismissed upon a 
ground which dees not exactly involve the 

question above stated. .u i 

The lower Appellate Court lias held that 

the suit, as brought, is not maintainablr; 
and, in my opinion, the plaint, as it stands, 
does not disclose any valid oausa of action, 
or, at any rate, any cause of action entithnff 
the plaintiffs to the relief sought. The 

> suit ia one for specific relief by way of 
injanotion and is governed by the provisions 
of Cliapter X ot the Specific Relief Act 

> (I of 187 7^. A plaintiff seeking relief of 
t this nature must satisfy the Court that 

he has suffered actual damage, and alao 
’ that the damage suffered ia of suoh a 

- nature that the equities of the case would 
not be met by pecuniary oompenaation. It 
follows that lie must, at the very oufcaet of 
0 his case, b >th allege and prove sorue sort 

f of damage to himself. Oa this point tho 

y plaint is absolutely silent. There is^ no 

allegation as to tho nature of thQ injury 
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or loss whicli the plaintiffs consider 
themselves to have suffered by reason of 
the construction of this well ; the attitude 
taken up in the plaint is such as would be 
justifiable only in the case of an action 
against a trespasser, when the mere wrongful 
occupation of the plaintiffs* land for the 
purpose of constructing a well thereon 
would, on the face of it, cause injury to the 
plaintiffs by depriving them of possession 
over the same. In the present case the 
defendants are the lessees of the plaintiffs 
and the latter have, during the continuance 
of the tenancy, no right to actual occupation 
or use of the land in suit. Before, therefore, 
they oan ask the Civil Court to interfere 
between them and their lessees so as to 
restrain the latter from making a particular 
use of the land included in their holding, 
it is necessary that they should both allege 
and prove that the defendants are making 
use of this land in such a manner as to 
cause some sort of loss or injury to the 
plaintiffs. In coming before this Court in 
second appeal the plaintiffs have laid 
particular stress upon the plea that the 
lower Appellate Court was not justified in 
presuming a well to be necessarily an 
improvement” as regards the land in 
suit. In my opinion this argument is based 
upon a misconception of the nature of the 
pleadings required in a suit like the present: 
before the defendants could be required to 
adduce evidence that the construction of 
the well in question had increased the 
letting value of the holding, it was for the 
plaintiffs to show what damage or injury 
they alleged themselves to have suffered in 
consequence of the same. They have come 
into Court without even alleging any such 
damage, and for this reason I would hold 
that the suit as brought must fail and has 

been rightly dismissed by the lower Appellate 
Court. 

With regard to the general question of the 
rights of tenants in the matter of the 
construction of wells the provisions of 
the Oudh Rent Act (XXTI of 1S86) seem 
to me by inference favourable to the defen¬ 
dants rather than to the plaintiffs. The 
sections dealing with the improvements by 
tenants are pections 22 to 28 inclusive, and 
the wording of section 23 suggests to my 
mind that the possibility of a tenant’s making 
improvement” without the consent of 


the landlord was clearly contemplated. All 
that is provided by sections 24 and 25 is, that 
in certain cases a tenant may not only make 
an improvement upon his holding without 
the consent of his landlord, but may 
successfully maintain a claim for compensa* 
tion against the latter in respect of the said 
improvement, provided that he has followed 
the procedure laid down by these sections 
and has obtained the permission of the 
Deputy Commissioner. If the tenant does 
not choose to avail himself of the procedure 
thus provided the only result will be that 
he will not be entitled to claim com¬ 
pensation for any improvement made by 
him without the written consent of his 
landlord. 

The question of the making of wells by 
tenaols has been before the Allahabad High 
Court in a number of oases. In an old case, 
Sheo Churan v, Busunt Singh (1) the ques¬ 
tion was considered by a Pull Bench on 
general principles independently of any 
special provisions of the Rent Act (X of 
1859, as to tenants* improvements. It was laid 
down that “ Any rule which prohibits a 
tenant from improving his holding is one 
which on grounds of public policy Courts 
are bound to restrain within its strictest 
limits”; also that a zemindar claiming to 
prohibit the construction of hacha wells by 
his tenants should be put to proof that he 
does so in the exercise of a right customarily 
existing upon his estate. In the case relied 
on by the lower Court, Raj Bahadur v. 
Birmka Singh (2) it was held, with reference 
to the provisions of Act XVIII of 1873, that 
tenants of all classes were implicitly 
authorized to construct wells for the 
improvement of the land held to them and 
that a landlord could not sue for the 
demolition of a well constructed by his 
tenant merely on the ground that it had been 
made without his consent. 

A similar principle was very clearly aflSrm- 
f d by Mahmud, J., in Mohamad Baza Khan v. 
Balip (3), where the learned Judge laid down 
the broad proposition that an alleged custom 
preventing the construction of such wells 
without the consent of the landlord, even 

(2) 3 A. 85. 

(3) A. W. N. (1893) 103. 
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if proved to exist, flhonld not 
by the Courts on the ground that, It is 
unreasonable and opposed to pubho policy 

in an agricultural country like 

the recurrence of famine is cause y ® 
failure of rains, and where necessary works 
for irrigating agricuU.ural land mas. be 
regarded as beneficial.” This decision is 
authority for the proposition that ‘‘’e 
Btruction of a well upon a bolding should 
prima facie he regarded as beneficial, unless 
and until the contrary is prored; and I 
would draw the same inference from the 
definition of the word improvement m 
section 2a of the Ondh Rent Act. 

Again, in Dharam Raj Kunwar v. Sumeran 
Singh (4) the right to construct either 
a kncha or a pakka well on his holding withont 
reference to the consent of the landlord was 
affirmed in favour of occupancy-tenants gener¬ 
ally It is true that there is no class of 
tenants in Oudh precisely corresponding to 
“occupancy-tenants” in the sister Province, 
but, in ray opinion, the general principles 
underlying these rulings are equally applicable 
to ordinary tenants in Oudh who hold under the 
seven years’ rule. The provisions of Chapter 
V of the Transfer of Property Act (IV of 
1832) are not applicable in their entirety 
to leases for agricultural purposes, by reason 
of the provisions of section 117 of the 
said Act. 1 am, however, of opinion that 
the Courts may well be guided by the 
general principles . laid down in section 10i 
of the Transfer of Property Act regarding 
the respective rights and liabilities of les¬ 
sors and lessees, when it appears doubtful 
whether the provisions of the Oudh Rent 
Act completely cover the case. The duty 
of the lessee is to keep and, on the termi¬ 
nation of the lease, to restore the property 
held by him in as good condition as it 
was at the time when he was put in pos¬ 
session ; he is also entitled to use the 
property and its products (if any) as a 
person of ordinary prudence would use them 
if they were hiaow'n. He must not use the 
property for a purpose other than that for 
which it was leased or commit any act 
which is deslructive or permanently injurious 
thereto. I should certainly not he pre¬ 
pared to presume that the construction of 
a well upon a holding was likely to bo 

defltToctive or permanently injurious to the 
(4)21 A. 380. 


samp or was on the face of it an act amount 
ing to the use of the land for a Purpose other 
than that for whieh it was leaded. I am 

therefore, clearly of opinion ^ 

i, not entitled to maintain a suit in the Cml 
Ooart for an injanction to restrain a tenant 
from the construction of a well upon 
holding, merely upon the ground that 

such construction was being effected without 
his consent or against his will. 

These findings are more than sufficient 
todispiseof the present case ; but I may 
add in onolnsion that I am extramely 
doubtful whether in any case the Oivil 
Courts would be entitled to interne by 
way of injnnclon (except perhaps by way 
of a temporary injunction pending prooeel- 
ings ill ejectment) with the use made by 
a tsna.it of the land in his possession as 
such. If he uses it in a manner not war¬ 
ranted by the conditions of his tenancy 
he is liable to ejectment under the provi¬ 
sions of section 1.2 of the Oudh Rent Ad; 
and it seems to me contrary to the policy 
of the said Act that the interference ot 
the Civil Courts should be invoked upon 
an allegation that t.he tenant is using the 
land in a manner not approved of by hia 
landlord. It is scarcely oonoeivable that 
a suit for an injunction to restrain a tenant, 
from mak^ing ua9 of a particular kina of 
manure, or from growing a particular rc^ 
tation of ora>p 3 , would permitted; and 

yet I 803 no valid distinction in principle 
between such a suit and that now before 
the Oonrt. On all these grounds, 1 am 
satisfied that this appeal must fail and 
should be dismissed with costs. 

Ktans, J. 0.—I concur. 

Appeal disynisseiL 


PUM.IAH CHIKKOOUar. 

Second Civil Avkew. Mo. 66/ ok 1911. 

January 2J, 1912. 
t^re^ent :— Mr. Justice Ohevis. 

MIRAN BAKHSH and orHR*ts — 
Defendants—Appellants 

versus 

QOUDE RAM — Plaint. ff—R^^ponuxnt. 

Onatom - Alienation —Son contesting lather's ah'ena- 
tion—Debts not imagimtrg —Father not immoral or ex¬ 
travagant —Consideration—Barden oj pt'oof—^tccessity 
— Alienor's holding a small one—Mortgagee's suit 
(ij/diHst rt’tvrsionfrs—?iof xchoily jor necessity 
^Falling bade on j^reviows mortgage. 
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Where a son contests an alienation made by his 
father in consideration of old debts and it appears 
that the debts are not imaginary and that the father 
was not immoral or extravagant the burden of 
proving want of consideration lies fu the son. 

It is for the alienee to prove clearly the necessity 
for an alienation. Necessity cannot be inferred 
merely from the facts that the alienor’s holding 
was a small one and that he got into debt by deg¬ 
rees. 


A mortgagee cannot, in a suit against the alienor’s 
reversioners, obtain possession of even a fraction of 
the land unless he can prove that the transaction was 
wholly for necessity. 

Qhulam Ohausy.Nabi Bakhsh, 24 P. R. 1903; 35 
P. L. R. 1903, followed. 

But where the consideration of a mortgage partial¬ 
ly consists of an old mortgage which is for necessity, 
the mortgagee may fall back on the former mort¬ 
gage. 


Second appeal from the order of the 
Divisional Judge, Hoshiarpur, dated the 
22nd April 1911, reversing that of the 
Munsif, lat class, Hoshiarpur, dated the I7ch 
November 1910, dismissing the claim. 

Rai Bahadur Lala Sukh Dayul^ for the Ap¬ 
pellants. 

Rai Sahib Pandit Shio Narain^ for the Re¬ 
spondent. 

JUDGMENT.—The plaintiff sues for 
possession as mortgagee of 17 kinals 17|^ 
murhsoi land mortgaged to him by Hasta, 
the father of defendants Nos. 1 and 2, who 
are the principal defendants. The remaining 
defendants are only pro form'll being mem¬ 
bers of plaintiff’s family. The mortgage- 
deed has fallen to plaintiff by partition. 
The question is whether the mortgage was 
for consideration and necessity. 

The deed in question was executed on 28Gh 

w land was mortgaged for 

b ^ 1 /^' dismissed the suit 

0 ding that neither necessity nor the pass- 

1 }^ 1 except to the extent of 
Us. 176 8 0 was proved and that the mort- 
gage was incomplete. The Divisional Judge 
e that the mortgage was for necessity 
and consideration, and gave plaintiff a 

possession “as mortgagee for 


The defendants appeal to this Court, ai 
for plaintiff, respondent Counsel raises 
preliminary objection that no further appe 
lies. But in view of the fact that the mor 
gage-debt is fixed at Ra. 712 in 
Divisional Judge’s decree, I follow t 
Pu l Bench ruling in Qhulam Ohaus v. Na 
Bakhsh ( 1 ; and overrule the objection. 

(1) 24 P. R. 1903- 35 p. jqq3 


The details of the oonsiderabioa, as 
in the deed are: — 

On mortgage-deed, dated 20th June 

1890 ... 

On bond dated 29 th June 1895 
On 63 /u'account 
Cash before Sub-Registrar 
Registration expenoes 


given 

Rs, 

351 

185 

19 

20 
7 


Total ... 582 

By the mortgage-deed of 20th June 1890 
15 kannls 6 -J marlas were mortgaged for 
Rs. 325; the deed recites that Rs. 28 is to be 
paid yearly munofa, and adding arrears of 
munafa this sum of Rs. 325 swells to Rs. 351 
in the deed now in question. The details 
of Rs. 325 are as follows; — 


Due on mortgage-deed dated SOth 
May 1889 

Dae on bond dated 5th January 


1890 


« • » 


• • • 


Cash paid at home 

Cash paid before Sub-Registrar... 

Re^istiation expenses 


Rs, A, 
209 0 


53 0 
12 0 
45 8 

5 8 


Total ... 325 0 

By the mortgage-deed of 30tb .May 1889, 
15 kan'iU^ 6 | marlas were mortgaged for 
Hs. 200 , the details of which are: — 

Rs. A. 

For payment to Ralla, prior mort¬ 


gagee ... ... 160 0 

Coats of registration ,,, 4 3 

Gash before Sub-Registrar ... 35 3 


'Total ... 2OO 0 


The bjnd of 5bh January 1890 was for 
Rs. 49-13, and this is shown in the bond as 
money taken for payment to Asa Singh and 
others, creditors. 

The bond of 29th June 1895 is for Rs. 130 

with interest at 18 per cent. The details, as 
shown in the bond, are:_ * 


Due on bond dated 12ch February 
1893 

1 • * * * * * * 

Due on oahi account 

Munaf i for 1 year (due on the ■ 

mortgage-deed dated 20th June 
1590) 

Taken in cash 


Total 


* « • 


Rs. A. 

57 8 
28 13 

28 0 

15 11 

130 0 
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The details Of the bond of 12th February 
1893 are shown even m the bon , ^ 

22 8 

Due on bahi account g 

Taken in cash 


Indian oases. 




• • • 


• • • 


Total ^ 

There is a witness Gnlah Mai who deposes 
that the sum of Rs. 25.S was pa.d .n h.s 
nre ence Beyond this there is no evidence 
to payment of any of the sums, though 

we may take it that sums shown as 
cash before the Sab-Registrar were actually 
naid There is no proof on the record o 
ryment to Asa Singh and the other 

creditors mentioned in the bond o i 

January 1&90, in fact there is no proof 

that such debts really existed. 
is hard now to prove such old debts. 

Singh is said to be dead and I do not really 
Buspect that the debts were imaginary ones. 

In fact, considering that Hasta is not shown 
to have been either a fool or a knave 1 
Bhould say that the onus of proving want of 
consideration should lie on the defendants. 
Hasta was not a debauchee, and no reason is 
shown why he should spite his own sons by 
alienating land for money which be had not 
received. The deed in question is a register¬ 
ed one. It is true that the plaintiffs suit 
has been brought a good many years after 
the execution of the deed, ^ see no 

sufficient reason to doubt plaintiff s state¬ 
ment thQ.t munafa for some years wag paid; 
and a further explanation of the delay 
in suing is to be found in the fact that 
the mortgage was not executed in favour of 
plaintiff personally, and that it only fell to 
him later on by partition between b'Daself 
and the other members of the family. If 
I were to bold that plaintiff bad to prove 
oonsidoration, I should find that he bad only 
succeeded to a limited extent, the chanpcMis 
put in to prove the bafii accounts might be 
written up at any time. But as I regard 
the onus ef proof as being on the defendants 
BO far as consideration goes, I agree with 
the learned Divisional Judge in bolding 
that the mortgage was for consideration. 

But it certainly lies on the plaintiff to 
prove the necessity. It is admitted that 
9 kanals of land was formerly mortgagdd 
with possession to Balia for Rs. 160 and 
that Rs. 160 out of Rs. 200 which formed the 
goneideratiou for the mortgage of 30th May 


1899 went to pay off Ralla Bat it ^t be 

remembered that this mortgage to Ralla of 

kunah was of land belonging 3 ointly to Hasta 
S bis brother, so, although this an an- 

^ o«flRnt debt Hasta’s sons may well contend 
thatonlybalfof the burden should fall on them. 

tZ.sc.pof evidence of any sort to 
,,how what particular necessity there was 
The DivislonalJndge has Simply assumed 
necessity from the fact that Hasta and his 
brother held between them only abo^t -i 
nhumooi The actual area seems to have 

been about 36 hanah of which 9 
mortgaged to Ralla, leaving 26 kanah for 
Te Lo brothers. The Divisional Judge 
says that the history of the case shows that 
the mortgagor was hopelessly in debt and 
never succeeded in paying off even the in- 
TeZi on the mortgage. What is clear is 
that Hasta repeatedly executed fresh bonds 
and mortgages in plaintiff’s favour and so 
got deeper and deeper into debt, but 1 
fiad that this is snlSuient ground for holding 
that Hasta’s oondnot was jastifisd by ne- 
olsity It i3 for the plaintiff to prove 
necessity, and I do not think we can guess 
that the whole of the dealings were for 
necessity simply because Hasta s holding was 
ft small one. In cases of this sort one does 
not always expect strict proof as to necessity, 
but 1 think the mortgagee must give some 
proof as to what the necessity was, and 
that it is not sutBcient for him simply to 
show that the mortgagor’s bolding was a 
small one and that the mortgagor got into 
debt by degrees. Beyond the redemption 
from Ralla of a mortgage for only half ot 
which Hasta was liable, I can find no proof 

ofnecesaity. 

I, therefore, hold that the mortgage m 
question was for consideration, but that 
necessity has been proved only to the small 

extent of Rs. 80. 

Now in Khatni v. J/a»/a(2)it is laid down 
that even though the mortgage may be for 
consideration, the mortgagee cannot obtam 
possession of even a fraction of the land uuIms 
he can prove that the transaction was wholly 
for necessity. This is the decision of a 
Division Bench, to which I bow. But 1 
see nothing to prevent me from 
the course adopted in Civil Appeal No, 1040 

(2) V. R. IIUI: 11 lud. Gas. 191; 136 P, W. 
1911; 212 l\ L. R. 19U, 


Voi. xiiil 


INDIAN OASES. 



KIMAN V. SDLTANI MAL. 

of 1903 [referred to ia KJinra v. Maula (2)] 
i.c.,allowingplainfciff to fall back on the former 
mortgage in favour of Ralla, which to the 
extent of one half was binding on Hasta and 
should now be regarded as binding on his 

SODS. 

By this mortgage 9 Jcanals out of No. 470 
was mortgaged for Rs. 160, and I propose to 
give plaintiff a decree for 2 of this land. I 
have to-day asked Counsel for appellants if he 
has any thing to urge against such a course, 
and he replies in the negative. 

As to costs, I must confess that my sym¬ 
pathies are with the mortgagee in the 
present case, for I think it is quite likely 
that the transactions were, at least in the 
main, for necessity, although the mortgagee 
m urable to prove what the necessity was. 
But in any case 1 could not go so far as 
the Divisional Judge and hold the mortgage 
to be entirely for necessity, for there appears 
to have been absolutely no need for Hasta to 
take over the whole burden of the prior 
mortgage in favour of Ralla, that mortgage 

having been entered into by Hasta and his 
brother jointly. 

I so far accept the appeal as to reduce 
toe decree to one for possession as mort- 
p^e ofgofthe land formerly mortgaged 
to Rajl^ e., 3 of 9 kanals out of Rhasra 
No. 470 the plaintiff will hold possession 
as mortgagee for Rs. 80. I leave the parties 
to bear their own costs in all Courts, the 
suit having failed except to a small extent. 

Appeal partly accepted. 


PUNJAB CHIEF COURT. 
Second Civii. Appeal No. 303 of 1909. 

January 31, 1912. 

Pmeni—Mr, Justice Johnstone and 
Mr, Justice Rattigan. 

KIMAN— Defendant—Appeliant 


compete 

of xnterest^MortQaaee’s rinhf ^ cence Faynu 
/ rtgnt to possession on dpfn 


sion is established, it is sufficient to pass a decree for 
possession simpliciter, the matter of the amount of 
the lien being left to bo decided upon redemption. 

On 25th June 1891, A. mortgaged certain land to 
B. for Rs. 350. Oat of the consideration, a sum of 
Rs 147-12-0 was retained by B. for payment to a 
previous mortgagee 0, who was in posses-^^ion of a 
part of the land. Two years elapsed without B. 
paying off C. On 18th July 1893, A, again mortgaged 
the same land to B. for Rs. 600, Rs. 147*12.0 beingas 
before left for rayment to C. The essential condi¬ 
tions of both the mortgage-deeds were that A. was to 
hold possession and pay interest at the stipulated rate, 

B. was to pay off C. and set free the land with him: 
on default of payment of interest in any one year, 
R. was to be entitled to possession. It was not till 
1904 that B. paid off 0. and so secured for A. the 
possession of the whole land. 

In 1907, B. sued for possession on the allegation 
that interest for the first six years on Rs. 450 was 
paid by A. but nothing was paid thereafter. 

A. pleaded that the suit must fail because of tlie 
non-payment of 0.*s debt within a reasonable time 
and further alleged that he had paid interest in full 
on Rs. 6(J0 to date of suit: 

Beld, (1) that the suit was within time as A, him- 
self asserted payment of interest within 12 years 
before date of suit; 

(2) that by regular payment of interest A. nequies- 
ced in the continued possession by 0. of a portion 
of the land; that A. acted as if the delay in payino- 

C. off was not unreasonable and made B. understand 
that he did not intend to raise any objection on this 
score; 


(3) that A. could not plead that the mortgao'e 
was incomplete and ineffectual by reason of non- 
payment of C.’s debt within a reasonable time. 

In deciding what is ‘^reasonable time” for payment 
of the unpaid portion of mortgage-money the 
Wishes aud interest of the mortgagor are an import¬ 
ant factor m most cases they are the decisive factor. 

The absence of a demand by the mortgagor upon 

the mortgagee for redemption of the previous mort- 

gage would not prevent the mortgagee from losing 

the benefit of his mortgage by reason of the non- 

payment of the debt due to the previous mort¬ 
gagee. 

Qokal Chand v. Rahman, 59 P. R. 1907 (P. B.) ex¬ 
plained and discussed, 


Second appeal from the order of the Divi- 
sional Judge, Ambala Division, dated the 10th 
December 1909, reversing that of theMunsif, 
1st class, Ludhiana, dated the 14th December 
1907, dismissing plaintiff’s claim. 

Babu A, L, Boy, for Appellant. 

Mr Oanpat Rat, for the Respondent. 


JUDGMBNT-On 18fch May 1891 one 
Ram Singh obtained a decree against the 
present defendant No. 1 and Lie deceased 
brother for possession of part of the land in 

47 being stated as 

Rs. 147-12 in all, and on 29th June 1891 he 

got possession by execution. Meantime, on 

25th June 1891, defendant No. 1 mortgage^ 
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that and other ^1*^’“***^ 1 ^ 12^0 

without pos,se88iou. Of this sum Rs. 147^12^0 

was retained by plaintiff t, be pa>d to 

Ram Singh, who on -'edemptmn ° 

course, hand over the land with <21 

Uam) to defendant No 1 to 

enjoy and the rest of the consideration pass 

ed in other ways. Two years w*“ 

plaintiS’s paying 

ally retained the land mortgaged to him. and 

Sen on 18th -luly 1893 defendan No 

again mortgaged the same land (now 

to plaintiff for Rs. 600, made up of 
Rs 147-12-0 as before due to Ram Sing , 

Rs', 247 due on the earlier fJjJ 

other items. The essential conditions of both 
mortgage-deeds were the same; mortgagor 
to held possession and pay interest at 1 per 
cent, per mensem, mortgagee to pay ojf Ra® 
Singh and set free the land with him; on 
default of payment of interest in any year 
mortgagee to be entitled 

was not until 1904 that plaintiff paid off Rain 
Sicgli and so secured for defendant No. 1 
prssfssion of the whole land. Pinally, m 
July 1907, plainbil! sued for possession, alleg¬ 
ing that for six years from 1893 defendant 
No. 1 had paid interest Rs. 54 per annum 
upon «n arrangement that, until Ram Singh 
was paid off, Rs. 18 should be remitted from 
the annual interest, and that thereafter he 
paid nothing and so made default. 

Defendant No. 1, on the other hand, pleaded 
that the suit must fail because of the non¬ 
payment of Ram Singh’s debt within a 
reasonable time, and farther alleged that he 

had paid interest regularly in full (Rs 72 per 

annum) to date of suit. 

The first Court laid on plaintiff the burden 
of proving non-receipt of interest for the 
years 1899 to 1907 and of establishing title 
to popsessior, and also drew two issues as to 
limitation and as to whether shamihU was 
included in the mortagage or not. The last 
point was decided finally in favour of plaintiff 
and the question is now at rest; and the ques¬ 
tion of limitation was also decided in favour 
of plaintiff. On the other two points that 
Court held that plaintiff had not proved non- 
receipt of interest, and that his suit must fail 
because of the neglect to pay off Ram fcingh. 

The suit being dismissed (without costs) 
plaintiff appealed, and the learned Divisional 
Judge remanded the case to the first Court for 
juquiry and report, first bolding that the suit 


for Dossasiion as rasrtgagae 

il^abrto dismisal” becauss plaintiff had twice 

broken his engagement to pay off 

and then going on to inquire into how much 

was duo to plaintiff in order 

dispute between the parties once and for'‘>1- 

U Is on this point that remand was 

We need not, as we shall see later on, go 
into the details cf this farther inquiry. On the 
Divisional Judge’s finding that the eu.t must 
fail, the discussion of how much was d“e 
quite uncalled for : but we may 
the first. Court reported that 
the defendant No. 1 Rs. 211. and ‘hat the 

latter should be compensate! to this extent 

When the Divisional Judge, however, 
again took up the case, itsoomplexion entirely 
changed. He reconsidered his finding afore, 
said against plaintiff on the case as a whole, 
referred to Qokal Ohand v. Bahmon U) as 

authority for holding that 
not proved that defendant No. 1 had made 
any actual demand upon plaintiff to pay off 
Ram Singh, "the lien was not destroyed, and 
ruled that defendant No. 1 acquiesced in the 
arrangement under which Ram Singh was not 
paid off but a reduction of interest was 

allowed, and finally gave a decree forposses- 

.Sion in lieu of Rs. 603 principal pZtis Rs. 21b, 
being the interest on that sum from 19U4 
to date of suit at Rs. 72 per annum. Against 
this defendant No. 1 Kinian has appealed and 
we have heard arguments and have examined 

the records. 

Appellant’s case now is, ■ 

(а) that passing of Rs. 60) oousideration 

has not been proved; 

(б) that the mortgage was never com¬ 
plete because plaintiff failed to P^y 

off Ram Singli till 1904; 

(c) that the suit is barred as having been 
brought more than 12 years after 
date of metigags; 

((f) that the inteiest allowed is wrong* 
The first and third points can be disposed 
of in a few words. The deed was registered 
and passing of consideration wss admitted at 
registration. T#o onus of proving non re¬ 
ceipt of the money was, therefore, on appellant 
who has really made no attempt to disobaige 
it. Then, no question of limitation arises, 
plaintiff alleging payment of modified interest 

(1) 5y r. H. 1907 (F.B.). 
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for six years, up to 1899, and defendant- 
appellant stoutly asserting payment of full 
interest up to year of suit. As regards id) 
we do not think we need diecnes the amount 
due on the footing of the mortgage. If plain¬ 
tiff is to have possession it is sufficient for the 
purposes of this case that he should have a 
decree for possession as mortgagee simpU- 
citer, the matter of the amount of the lien 
being left to be decided upon redemption. 
Had the learned Divisional Judge taken this, 
to our minds the correct view, much time and 
expense would have been saved to the parties 
and much trouble to the Courts. 

There remains, then, only the question 
whether the mortgage was, at date of in- 
stitntion of suit, in effectual existence, for 
plaintiffs cross-objections are concerned 
only with the question of amount claimable 
by him and with the additional question 
of ^sts, which is after all only incidental. 

Uur final opinion is that plaintiff must 
have his decree, but we are far from agree- 
ing with the lower Appellate Court in its 

1907. We need not labour the point. In 
that case apparently demand had been made 
by the mortgagor upon the mortgagee that 
latter should redeem from the previous 
mortgagee and the demand had not been 
met; but in the judgment of Reid, J., in which 
alone is any mention made of the demand, 
there is no indication that he considered that 
absence of such demand would prevent a de- 
faulting mortgagee from losing the benefit 
of his mortgage. Not only is there in his 

discussion of the case no dictum to this 

effect, but further, in the rulings quoted by 
him as being, taken together, authority for his 
views, we can find no such dictum and indeed 
not even mention of the subject. When we 
also see that the other two Judges on the Full 
Bench say nothing about such demand, and 

Snnsr- Plaintiff-respondent’s 

Counsel IS unable to cite a single authority 

mortur°*^*- demand by 

he “ortfirage, the true interpretation of Reid, 
J. 8 dictum 18 abundantly clear. 

Mr’^ oirR’ the case. 

plaintiff.respondent 

very forcibly arpes that itris too late for 
defendant-appellant in this case to fall 
back upon the Full Bench ruling. Defendant 

appellant pleaded that he did pay the in'- 


terest regularly up to date of suit, thus 
acquiescing^ in the continued possession by 
Ram Singh of a portion of the land. Plain¬ 
tiff, respondent alleged payment only of 

Rs. 54 per annum for six years upon a special 

agreement. Defendant-appellant has, no 
doubt, not proved any payments beyond what 
plaintifP-respondent admits; but even so 
the former can hardly be heard to say that 
soon after 1£93, when a “reasonable time” 
had elapsed, the mortgage, never complete, 
became extinct and unenforceable. Defend- 
ant-appellant says he went on paying full 
interest until 1904 and even until 1907, 
thus treating the contract as still an en¬ 
forceable one; how can he say now that 
before 1904 reasonable time” had expired? 
In deciding what is “reasonable time” the 
wishes and interests of the mortgagor are 

an important factor—in most cases the de- 

oisive factor, and defendant-respondent acted 

as if m his opinion the delay in paying off 

-team hingh was not unreasonable, and so made 

pJaintvff.respondent understand that he did 

not intend to raise any objections on this 
score. 

For these reasons, we accept this appeal but 
only to this extent that we make the decree 
one for possession as mortgage without 
any attempt to specify what sum is due to 
plaintiff-respondent. In all the circum- 
stances we think the parties should bear 
their own costs, as much of the litigation and 
trouble and expense of the case has been due 
to the manner in which the lower Appellate 
Court has dealt with it rather than to the 
laDU of either party. 

Appeal partly accepted. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 5 cp 1910. 

January 23, 1912. 

Present:—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

FATEH CHAND and cthers—Dependants 

—Appellants 


KIRPA SINGH AND OTHERS— Plaintiffs_ 

Respondents. 

Pre-emption -Waives- — Acquiescence — Pre-emniot 
assisting tn sale negotiations ani demarcation af^Zd^ 
velaginsuing. ./ 
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A pre-emptor asaiated in negotiating a 
himself present at the time; he further actively 
assisted when the land sold was being demarcated 
out of a large deldof which it was a part. The suit 
for pre-emption was brought on the very last pos- 

Held, that the pre-emptor must bo deemed to have 
waived his right of pre-emption, as by his conduct 
he actively brought about in the vendee s mind 
that he was perfectly agreeable to the purchase by 

vendee and did not intend to enforce his right. 

Rain Ratan Shnh v. Kxrpa Ram, 8 Tnd. Case. 246, 86 

P. L R. 1910, followed. i 

Rulla Mol V. Dulo Mol 7 P. R. 187G; Bhunon S,ngh 
y. JMman,7 K. 23, .^eferred to. 

Fazaldad Khan V. San-an Singh 37 P. K. 1908, 

P W R. 1908; 39 P. L. R. 1908; Rof^han Din v. Ahuda 
Ralchsh 'o9'P.K. 1910; 8 Ind. Cas. 1155; 4 2 P. L. R. 
igU Shah Bodraj V. Sundar Singh, 100 P. K 1885; 
Malav.mhal Chand, 78 P. R. 1881; Ram Ki.<ihcy. 
FahirAli, 185 P. L. R. 1905, explained and distin- 

gnished. <. iv 

Second appeal from the order of the 

Divisional Judge, Hoshiarpur Division, dated 

the 17th November 1909, reversing that of 

the Subordinate Judge, Hoshiarpur, dated the 

5th July 1909, dismissing plaintiffs’ suit. 

The Hon’ble R. B. Shadi Lai and Sheikh 

Umar Bakhsh, for the Appellants. 

Bakhshi Teh Ohand, for the Respondents. 

JUDGMENT.—In this case the facts are 

very simple and are to be found detailed in 

the judgment of the Subordinate Judge. 

The suit was one for pre-emption and the 

only question now remaining for decision is 

whether the plaintiffs waived their rights 

or not. The Courts below are agreed as 

to the facts. The first Court remarks; "l 

find, therefore, the evidence of defendant to 

be reliable. Plaintiffs have taken active 

part in the completion of the contract of 

sale and thus have waived their right. The 

long delay in the institution of this suit 

lends colour to the fact that at first the 

plaintiffs were willing in the sale but now 

have been set up by some unpleasant incidents'* 

{sic). The lower Appellate Court, when 

it ooraes to this part of the case, says: I, 

therefore, accept the finding of the lower 

Court that the plaintiffs were present when 

the price was fixed and I also agree that 

they took some part in fixing the price. 

That is to say, I think it is proved that 

they took part in the discussion as to the 

price though I do nob think it is shown that 

they did anything else to bring about the 

Bale. It appears also that Kit pa Singh 

helped to measure the land which was sold." 

Having agreed as to tho facts the Courts 


part company when they come to 
inferences. The first Court says that it 
considers that plaintiffs waived their rights, 
while the second Court says that the degree 
of acquiescence proved falls far short of 
what is required and it adds, I cannot 
hold that a man who, with half a dozen 
others takes part in a discussion as to the 
price of land to be sold, even though ths 
ultimate object of the discussion is to bring 
the parties to terms, has by so doing, by 
the unpremeditated act of a single afternoon, 
waived bis right to claim pre-emption 

The defendants-vendees come up here on 
further appeal on this point, and we think 
that this appeal must succeed. Mr. Tek 
Chand on behalf of respoudents raises, as 
he is entitled to do, the question of fact 
anew. We have carefully examined the 
evidence of defendants' witnesses who are 
five ill number. The respondents have 
against them the concurrent findings of the 
two Courts below, which cannot be set 
aside unless shown to be manifestly incorrect. 
Far from thinking that they are manifestly 
incorrect, we are inclined to believe 
implicitly in the appellants’ assertion that 
the plaintiffs were both present and helped 
in the sale negotiations, and that one of the 
plaintiffs was not only present when the 
land sold was being demarcated out of a 
large field of which it was a part, but that he 
actively assisted in the measurement work. 

A large number of rulings have been 
quoted before us, but very few of them are 
in point. In such oases as these the deoi* 
sion depends upon the ciioumstanoes of the 
particular case, and previous rulings are not 
generally of much assistance because oiroum- 
stances vary very largely. The case which 
is almost exactly in point of all those quoted 
to us is Ram Ratan Shah v. Kirpa Rain (l)t 
where the plaintiff was proved to have 
taken an active part in the negotiation for 
sale, to have appeared at mutation and 
made no objection, and to have sued at the 
eleventh hour. In the present oase also the 
suit was brought very late, in fact on the very 
last possible day. There it wa.s held that 
waiver was proved. Two other rulings relied 
upon by Mr. Shadi Lai for the appellants are 
RnUa Mai v. Dulo Mai (2) and Bhairon 

(1) 8 Ind. Cas. 246; S6 P. L. R. 1910. 

(2) 7 P. R. 1876. 
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Singh V. Lalman (3), but we do not lay much 
stress upon these, because both of them, 
and certainly the latter, appear to us probab¬ 
ly to go too far. 

On the other side Mr. Tek Chand relies, 
first of all, upon Fazaldad Khan v. ^'owaw 
Singh (4) and Eoshan Din v, Khuda 
Bdkhsh (5), but we cannot say that 
they help him much. In both of them 
the point was that the plaintiff, who was 
already mortgagee of the land in suit, either 
accepted his money without warning the 
vendee of his intention to bring a suit, or 
himself brought a suit for his mortgage- 
money. It seems to us obvious that the 
fact that in those cases plaintiff was not held 
to have waived his rights can be no guide 
for us in the present case. Then Mr. Tek 
Chand cited several rulings in which it 
was held that a mere refusal of an oral 
offer just before sale was no waiver. With 
those rulings we have no quarrel. It is 
quite correct to say that at a time when the 
law required a written notice to be served 
on pre-emptors, a mere verbal offer to them 
followed by refusal was of no account. 

Mr. Tek Chand s next ruling, Shah SodhtCLj 
V. Sundar Singh (6), is to the effect that a 
petition-writer, who actually wrote a rough 
draft of the deed of sale for the parties, is 
not precluded from suing for pre-emption 
thereafter. This ruling is on a par with 
those regarding oral offers. The petition- 
writer in that ease had uo duty imposed 
upon him by law to proclaim his intentions, 
the law allowing time to think over what 
he would do. The important point in the 
present case is this, that the plaintiffs by 
their conduct actively brought about in 
the vendee’s mind the belief that the 
plaintiffs were perfectly agreeable to the 
purchase by the vendees and did not intend 
to enforce their rights and this differentiates 
the present case from all those quoted by Mr 

the two rulings, Mula v! 
JVtAol OAand (7) and Bam Kishen v. Fakir 

Ah (8), quoted by Mr. Tek Chand, seem to 
us not to establish that gentleman’s oonten- 

(3) 7 A. 23. 


] DOs! 39 P. L. 


(5) 99 P. B. 1910j 8 
1911. 


Ind. 


Caa 1156; 42 P. L. R. 


(6) loop. R. 1885. 

(7) 78 P. R. 1881. 

(8) 185 P. L.R, 1905. 


tion. There all that could be said against 
the plaintiff was that, though he was 
present at the auction-sale of the property, 
he refrained from bidding for it. No 
argument is required to show that a case 
like that is in no way parallel to the present 
case. 

For these reasons, we are satisfied that 
in this case the plaintiffs waived their rights, 
and we, therefore, accept the appeal and die- 
miss the plaintiffs’ suit with costs. 

Adpeal accepted* 


hy 
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Civil Revision No 3321 of 1910, 
January 22, 1912. 

Present'. —Mr. Justice Ohevis. 

NIHAL CHAND— Decree-holder^ 

Petitioner. 

versus 

ABDULLAH— Objector—Respondent. 

Cu‘%1 Procedure Code (Act V of 1908), 0. XXI r. 58 

^Simple rnoney.decree-^^Attachment—Ohjection 

transferee of property. 

Where property is attached in execution of a 
money.decree, a transferee of the property is entitled 

OrS:fxxrrul°et8‘:“““ 

C W Bo,.r V. JB.fa Ram, 8 P. E. 1897, followed. 
Hukam Singh v. Raghuabir Saran, 27 A. 700 Defholt-i 

l8 bTs 

18 B. 98; Sanwal Das v. Btsjnillah Beaam 19 A W 
distinguished aud uot applied. ’ ‘ 

Petition under section 70 (1) (a) (6) of Act 
A\ 111 01 1884, as amended by Act XXV 
of 1899, for revision of the order of the Dis- 
trict Judge, Gujranwala, dated the 4th 
August 1910, affirming that of the Munsif 

2Qd Class, Hahzabad, dated the 31st May 
lyiU, decreeing claim. 

Lala Mool Ohand, for the Petitioners. 

^waja Zia-ud-Din, for the Respondent 

Ahd "to wbtm 

Abdulla had pledged a house as security 

sued and got a decree for the morlgage-debt 

with hen on the mortgaged property In 
executmu he applied for attachment and 

Mehr Dm then lodged an objection on the 
strength of a sale by Abdullah to himself 
by a registered deed executed prior to 
institution of suit by Nihal Chand The 

executing Court inquired into the objection 

and holding that the registred sale-deed 
must be preferred to the earlier unregistered 

mortgage-deed allowed the objection® fiuS 
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ing that the house was not liable to attach¬ 
ment. . . . - 

Decree-holder applies for revision, and tor 

him it is urged that an objeotion under 
Order XXl, rule 58, cannot be entertained 
in such cases. In support of this plea 
Eukam Singh v. Raghuhir Saran (1); DefhoUs 
V, Peters (2) \ Himat Rarn v. Khuspal Jethi 
Bam (3) and Samcal Dos v. Bismillah Begam 
(4) are cited. But these are cases where 
the decree is one for sale under sections 
86 -88, Transfer of Property Ao., and so no 
aitachment in execution was necessary. Here, 
however, the decree is not one for sale. The 
ease seems on all fours with Musammot 
Ohand Knur V, Mela Ram (5) and following 
that ruling I hold that an objection under 
Order XXI, rule 58, does lie. 

Then it is urged that no inquiry has 
been made as to whether the objector had 
notice of the earlier mortgage. But all that 
was pleaded by the decree-holder in the 
lower Court was a general plea that the 
earlier deed had the preference. So a general 
issue was framed as to which deed had 
the priority, the onus being placed on the 
decree-holder, whose deed, though earlier, 
was unregistered. He could in discharge 
of this onus have produced evidence to show 
that the vendor had notice of his mortgage, 
but he did not do so. I see no cause for 
reversing the decision of the lower Court. 
The application fails and is dismissed with 
costs. 

AppUcntion dismissed. 

(1) 27 A. 700. 

(2) 14 C. 631. 

(3) 18 B. 98. 

(4) 19 A 480. 

(6) 8 P. R. 1897. 


PUNJAB CHIEF COURT. 

PiBST Civil Appeal No. 1305 ok 1910. 

January 26,1912. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

Musammat NIHAL DEVI— Plaintiff— 

Appellant 

versus 

KISHORE CHAND and otiiers — 
Defendants — Respondents. 

Decree^ C 0 ‘plaintiff 8 —Members of joint famil ij—Death 
of one plaintiff — Widow brought on record —Appeal 
against such order dismissed—Widow*s right to succeed 


to her huehand’s share held time-harred in separata 
litigation-Practice-Decree in favour of other co-plam. 

metnberB of a joint Hindu 

family sued for the recovery of a certain ^ 

them jointly. Daring the pendency of the su t 0. 
died. His widow D. obtained a succession oertidcato 
in respect of his estate and was brought upon the 
record of this suit as his representative ^ A. and B. 
appealed against the order substituting ® ^ 

her husband but the appeal was dismissed in d^ault. 
Subsequently, there was separate protracted litigation 
between D. on the one hand and A. and B. on 
the other, with regard to D-’s claim to succeed to C. s 
share in the family property. It was finally hold in 
that suit that D.’s claim to succeed to 0. s share was 
time-barred. A. and B. thereupon applied for 
removal of P.’s name, as representative of C. from 
the record. The Court simply filed this application. 
But when the Court passed the decree m the suit, 
it directed that the decree was only m favour of A. 

and B. and not in favour of D: 

Held, that until D.*s name was duly struck out, the 

decree should have been in favour of D. also as C. 3 
representative. The fact that D. may have no en¬ 
forceable riqht against the other plaintiffs to share in 
the decree, could not affect her right as representative 
of C. to bo recognized for the purposes of this suit as 
a joint decree-holder in such capacity. All the co¬ 
plaintiffs wore entitled to a joint decree, leaving it 


subsequently. 

Vithu V. B/iimn, 15 B. 145, relied upon. 

First appeal from the order of the District 
Judge, Forezepnr, dated 15th August 1910, 
decreeing Rs. 16,258 in favour of plaintiffs 
Nos. 1 and 2 and not in favour of appellant 


for her §rd share. 

Mr. BroadwiiVt Assistant Legal Remem¬ 
brancer, for the Appellant, 

Bhagat Qotind Das^ for Kisbere Chand and 
Kashi Ram, Respondents. 

JUDGMENT.—Notices issued to the judg- 
ment-debtors-respondents other than Ude 
Singh have not been returned after service 
but it is unnecessary to adjourn the hearing 
on this ground as the appeal relates to a 
dispute purely between plaintiffs inter M, 
with wliioh the judgment-debtors are in no 
way concerned. The appellant is Mnsammat 
Nihal Devi, the widow of Nathn Mai, who 
was the son of one Telu Mai, and the only 
respondents who are interested in this appeal 
are Kishen Chand and Kanshi Ram, the 
nephews of Tehi Mai. It appears that in 
1897 Telu Mai, Kishen Chand and Kansbi 
Ram jointly instituted a suit against Ude 
Bir.gh and others for the recovery of 

Rs. 17,479-6-9 and that shortly after the 
institution of the suit, Telu Mai died. There¬ 
upon Kishen Chand and Kanshi Ram applied 
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to the Court to have Nathu Mai, the eon of 
the deceased, brought upon the record as 
the representative of the latter. The Dis¬ 
trict Judge held that before this could be 
done, Nathu Mai must obtain a succession 
certificate but before he had bad time to 
comply with that order, Nathu Mai himself 
died. His widow, Musammat Nihal Devi, 
obtained a succession certificate in respect of 
the estate of her deceased husband and there¬ 
after applied to be brought upon the record 
of this suit as his representative. The Dis¬ 
trict Judge, despite objections on the part of 
Kishen Ohand and Kanshi Ram, directed, by 
order dated the 29th November . 901, that 
M.usQ.tnTrKii Ninal Devi s name be substituted 
for her deceased husband, Nathu Mai.” From 
this order the objectors appealed to this 
Court and on the date fixed for the hearing 
failed to put in an appearance. The learned 
Judge, before whom the hearing was to have 
been, noted that Mr. Ishwar Das appeared 
for Musammat Nihal Devi, but the appellants 
had not appeared either in person or by 
Counsel and that their appeal must, therefore, 
be dismissed in default. The learned Judge’s 
order (which is dated the 12th June 1902), 
however, proceeded as follows:—“But in case 
of any subsequent application being made, 
I observe that the appeal is also shown to be 
groundless by the record. The proceedings 
of the 9th October to the 3rd November 1897 
on the vernacular file seem to show that the 

intention of the Court was to enter the name 
of Nathu Mai as a plaintiff in place of his 
father, Telu Mai, now that Nathu Mai has 
died, there is nothing to object to an addition 
of his widow’s name in his place.” The 
appeal was accordingly dismissed, and as a 
result Musammat Nihal Devi’s name remained 
on the record as the representative of Nathu 
Mai who was, in turn, the representative of 
lelu Mai, one of the original co-plaintiffs. 

Subsequently, there was protracted litiga¬ 
tion between Musammat Nihal Devi, on the 
one hand, and Kishen Chand and Kanshi 
Ram, on the other, with regard to the claim 
by the former to succeed, as the heir of her 
husband, to the latter’s share in the family 
property. The history and details of this 
dispute will be found set out in the judg- 
ment of this Court which has been published 

"(*ul 
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not here recapitulate the findings of this Court 
as embodied in that judgment and it will 
suflBce for our present purpose to say that in 
that case Nihal Devi’s claims were 

held to be time-barred By the time when 
the said judgment was delivered, the present 
suit was ripe for decision, but before argu¬ 
ments were beard, Kishen Chand and Kanshi 
Ram applied to the District Judge for an 
order the practical object of which would 
have been (o remove the name of Musam^- 
mot Nihal Devi, as representative of Nathu 
Mai, from the record. To this Musammat 
Nihal Devi, as such representative, naturally 
objected, and it is common ground with 
appellant and respondents that the District 
Judge made no enquiry into the question but 
simply filed the applications of both parties. 
The District Judge thereafter proceeded to 
determine the subject-matter of the suit 
as between plaintiffs and the defendants, 
and found that a sum of Rs. 16,258-0-7 
was due to the former from the latter, and 
passed a decree accordingly. He, however, 
added the following paragraph to his judg¬ 
ment:— 

This decree is not in favour of Musam- 
mu^Nihal Devi, plaintiff, but in favour of 
the other plaintiffs only. In a recent case 
between her and plaintiffs it has been held 
up to the Chief Court [see Nihal Deoi v. 
Kishore Ohand (1)] that her late husband was 
a inember of joint Hindu family with the 
plaintiffs and that her claim for a share in 

the family property is barred by time as well 
as on the said account.” 

It is to this paragraph and to her exclu¬ 
sion from a share in the decree that appel¬ 
lant Musammat Nihal Devi now objects, 
and after hearing arguments upon this 
question, we are of opinion that her objection 
has considerable force. 

The plaintiffs in the present suit were (1) 
Tela Mai (2); Kishen Ohand and (3) Kanshi 
Ram. On Tela Mai’s death the Distriot 
Jadge (according to the order of Kensing- 
ton, J,, dated the ) 2th July 1902,) intended 
to bring Nathu Mai upon the record as the 
deceased’s representative, bat as Nathu 
Mai died before this could be done, the 
name of his widow was substituted in¬ 
stead. Musammat Nihal Devi thus came 
on to the record as the representative 
(throagh Nathu Mai) of Telu Mai, and in that 
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oRDacity she remaiDed on the record to the 
capaci y plaintiffs. 

“"ibrafter ^he decision of this Court in 
rte principal c-e. prayed the District Judge 

praTrlas not granted, and in view of the 

Lt that she had be®" Tl^lbit 

as the representative of 

Court’s order of the 1‘Jth June 1902 i 

obviously would not have been competent 
to the District Judge to stri^ke out l>er name. 
In these circumstances, when the D 

Judge found that a sum of money was due 
to plaintiffs, it was clearly incumbent upon 

him to decree that amount in favour 
the persons who were on the record as co- 
plaintiffs. Had he done so, the decree t,so 
far as Musammat Nihal Devi was concerned! 
would have been in her favour merely as 
the person who was on the record as the 
representative of Telu Mai, one of the origi- 
nal plaintiffs. The learned Judge has, how¬ 
ever, confused the claims, which she professes 
to have as the heir of Nathu Mai against 
the co-plaintiffs, with the claim vhich she 
had, as the duly appointed representative 
of a deceased plaintiff, against the debtors 
who were defendants in the suit. The 
result is that at the last moment and 
without giving Musammot Nihal Devi any 
opportunity of contesting his order by appeal 
or otherwise, he has practically struck out 
her name as the representative of Telu Mai, 
and has given a decree to the remaining 
plaintiffs who, as the record stands, did not 

represent the deceased plaintiff. 

In our opinion this procedure was erro¬ 
neous. It is clear from the judgment that 
all the plaintiffs (includiog Telu Mai, the 
deceased) were entitled to share in the 
amount decreed, and, therefore, unless and 
until Musammat Nihal Devi’s name was duly 
struck out, the decree should have been in 
favour of her also as the representative of 
one of the plaintiffs. The fact that she her¬ 
self may have no enforceable right against 
the other plaintiffs to share in the decree, 
cannot, we think, affect her right as repre¬ 
sentative of Telu Mai, to be recognised for 
the purposes of this case as a joint decree- 
holder in such capacity. As observed by 
the High Court of Bombay in Vithu Y. 
Bhimba (2), the Court was “clearly wrong in 

^2) 16. B. 145. 


INDlAi^ OASES. 


[ 19)2 


adiadicatipg by his decree between the rival 
claims of the two co-plaintifts on the record 
who, if Buocessfnl as against the defendant 
were entitled to a joint decree, which would 
leave it open to them to adjust their res- 

pective claims subsequently. 

We accordingly accept this appeal and so 

far vary the decree of the District Judge as 
to direct that the decree shall be in favour 
ot Musammat Wihal Devi, as representative 
of Tela Mai, deceased plaintiff, and the other 

plaintiffs jointly. 

In so directing we expressly guard our- 
selves from adjudicating upon any right 
which Musammat Nihal Devi may, in her 
personal <;apacity, possess with respect to any 
share in the amount decreed. We merely 
hold that Telu Mai’s estate is entitled to share 
in that amount and that, Jor the purpose of 
this suit, Mtisammat Nihal Devi (who is on 
the record as the representative, through 
Nathu Mai, of Telu Mai) represe/i^'that estate. 
Respondents (Kiahen Ohand and Kansbi 

Ram) must pay the cost of this appeal. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 80 op 1910. 

May 2, 1911. 

Present:— yiv, Evans, J. 0., and 
Mr. PiggottjA. J. 0. 

LALU RAM— Plaintiff— Appellant 

versus 

The SECRETARY of STATE for INDIA 
IN COUNCIL—Dbfkndant—Respondent. 

Excise Act (XZ/o/189b>,ss 25, 26, 27—Shops for 

Bale of drugs closed by order ot Collector’-Suit bj/ Zi- 
ccnscc-^Jurisdiction af Civil CourtS’^Remedy oj Zi- 
ccnsce, 

Tho avH'cUaut obtained a farm including 90 shops 
for tlio sale of drugs. Oiio of those shops having been 
closeil by order of tho Collector under instructions 
from tho Excise Commissioner, tho appollantsued the 
Secretary of State for loss arising from breach of 
contract: 

Held, that tho Civil Courts had no jurisdiction to 
ontertaiu tho suit and that tho appellant’s soleremedy 
was to roly on tho Chief Uovonuo Authority for 
suoli componsatiou as that Authority thought fit to 
award. 

Tajda V. Sukharam Yupu, II B. 619, Ram 
-li/yar V, Vcndachalla, 14 M. 441 and Bechjord v. Rood- 
7 'i. R. 020; 4 R. 627, roforrod to. 

Appeal against the order of the Sub¬ 
ordinate Judge, Uuao, dated the 2l8t Mayt 

1910. 
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LALU 2AM r. SECRETARY OP STATE. 

Messrs. Hari Kishen Dhaon and Ijachimi 
Naratn^ for the Appellant. 

Messrs. Qhulam Mujtaha and Nagindra 
Nath Ohoshal^ for the Respondent. 

JUDGtMENT.—T he appellant instituted 
this suit against the Secretary of State on 
the following allegations. He had obtained 
a farm for sale of drugs for the tJnao District 
from the Ist October 1906 to the 31st 
March 1910 on payment of Rs. 2,37,000 in 
certain instalments. The farm included 90 
shops as specified and one shop No. 10 at 
Ganga Ghat bridge was closed by order 
of the Deputy Commissioner dated the 
5th September 1907 under instructions 
from the Excise Commissioner. In con¬ 
sequence of this breach of contract by the 
Secretary of State the appellant incurred a 
loss of Rs. 8,630 which he claimed, after 
giving the notice required by section 80, 
Act Y of 1903. 

The lower Court framed six issues and 
the sixth issue related to the jurisdiction of 
a Civil Court to entertain the suit. This 
was decided against the appellant. Hence 
this appeal. 

We are of opinion that the decision of 
the lower Court was correct. The appellant 
obtained a lease in form No. 23 under section 
25 (1) (a). Act XII of 1896. This is print¬ 
ed on page 81 A of the Excise Manual, 
Part 11. In the fourth clause the farmer 
is prohibited from licensing retail shops 
other than those specified in the list annexed 
and no site can be changed without permis¬ 
sion of the Collector. According to section 
23, Act XII of 1896, the former is authorized 
to grant licenses for retail sale subject * to 
such reservations or restrictions as the 
Collector, with the sanction of the Chief 
Revenue Authority, may from time to time 
make or impose.” Section 26 is as follows: — 
The Collector, with the sanction of 
the Chief Revenue Authority, may cancel 
any farm granted nnder this Act,” Section 
27 empowers the Chief Revenue Authority 
to award such compensation to the former 
as it thinks fit in the event {inter alia) of 
any reservation or restriction made with 
respect to licenses within the terms of the 
farm. It is, therefore, clear that any person 
taking the farm of a district in these 
circumstances is entirely under the control 
of the Chief Revenue Authority and has to 


submit to any restrictions of the licenses, 
however arbitrary or capricious such restric¬ 
tions may appear, and he has to rely on 
the Chief Revenue Authority to award such 
compensation as it thinks fit. These are 
the conditions under which he takes the 
farm and the learned Pleader who appeared 
for the appellant has throughout erroneously 
assumed that the Secretary of State has 
been guilty of a breach of contract. There 
has been no breach because the action of 
the Collector or Excise Commissioner, which 
in the eyes of the appellant appears so 
arbitrary, has not been contrary to the 
powers reserved to these officers by the 
Act. 

The argument of the learned Pleader that 
the Act cannot take away any common 
law pre-existing right under which the 
appellant can appeal to the Civil Court for 
redress has no force. 

The right to compensation in this par¬ 
ticular instance is one expressly provided 
for by section 27 and if section 27 did not 
exist, the appellant would have no claim 
for compensation at all, however arbitrary 
or capricious the action of the Excise authori¬ 
ties may have been. 

The learned Pleader in support of his 
arguments has relied on Maxwell on the 
Interpretation of Statutes, fourth edition, 
Chapter Y, section 1, and has argued that 
in the absence of any express words the 
jurisdiction of a Civil Court in a case of 
this kind cannot bo taken away. The 
authority which he cites recognizes certain 
exceptions and, as remarked on page 197, 

where a new duty or cause of action is 
created by statute, and a special jurisdiction 
out of the course of common law is prescrib¬ 
ed, there is no ouster of the jurisdiotion of the 
ordinary Courts, for they never had any.” 
The cause of action, if any, which arose in this 
case is due to the capricious conduct of the 
Collector in closing this shop and there 
is a special remedy provided by the Act 
to which the appellant submitted when he 
took a farm of the whole district. There 
are several English cases quoted on page 
195 of the book which show that the 
ordinary jurisdiction of the Courts can be 
taken away not only by express words but 
by implication. Thus, a provision that 
if any dispute arises between a society and 
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any of its members ifc shall be lawful to 
refer it to arbitration, ousts the iurisdiction 
of the Courts over such disputes.” Similarly, 
in this case there is a special provision that 
a dispute between the farmer and the Revenue 
Authorities can only be decided by an award 
of the Chief Revenue Authority. It is 
conceded that the appellant has not attempted 

to obtain any such award. 

The cases decided by Courts in India, 
Narayan Venhu v. Sahha Ttam Nagu (1) 
and Ramayyar v. Vevdachalla (2), have also 

been cited. 

in the Bombay case certain money was due 
to a farmer under the Bombay Abkari Act, and 
section 29 of that Act provides that a far¬ 
mer can apply to the Collector to recover oi 
his behalf any sums due to him from his sub¬ 
licensees and it was held that although sec¬ 
tion 4 of Act X of 1876 deprived the Civil 
Courts of jurisdiction in any such claim 
againsi the Government represented by the 
Collector, yet any person in a case of this 
kind subiected to an undue demand could 
recover the money wrongfully taken from 
him on behalf of the farmer in a Civil Court. 
This ruling obviously does not apply to the 
present case. 

In the Madras case a dispute arose as to 
whether a suit by a landlord against his 
tenant to enforce the acceptance of a lease 
tendered by him could be entertained by a 
Civil Court. It was decided by a majority of 
the Bench that the Civil Courts had jurisdic¬ 
tion to entertain the case. The Revenue law 
as in force in Madras discussed in that case is 
not material to the present appeal, but we refer 
to certain remarks by the learned Judges on 
pages 444 and 445 of the report. The 
general rule laid down in Bechjord v. Bood 
(3) was followed and that rule is stated to be 
as below: Where a statute creates a new 
offence oj gives a new right and prescribes 
a particular penalty or special remedy, 
it can, in the absence of evidence of a 
contrary intention, be resorted to; but where 
a statute is confirmatory of a pre-existing 
right, the new remedy is presumed as cumu¬ 
lative, or alternative unless an intention to 
the contrary appears from some other part of 
the statute. As already pointed out, we cannot 
find any pre‘(xisting right upon which this 

(1) 11 B. 610. 

(2) 14 M. 441. 

(3> 7T. U.620i 4K. U. 027. 


claim can be based in the absence of the 

provisions of Act XII of 1896. 

We are satified that a Civil Court haa^ no 

jurisdiction in this dispute which has arisen 
between the appellant and the Secretary of 
State. The appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

First Civil Ap^-'Eal No. 953 of 1911. 

January 13,1912. 

PresenU —Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Rattigan. 

RAM NARAIN— Defendant—Appellant 

versus 

Seth DUROA DAT and ohhbrs —PLAiKTiFFs 

—Respondents. 

Insolvcnoi-JitrisiUctton—PoH'crs of Insolvency Court 
io decide question oj fraudulent transjer of piopcrly in 
British hidia^Dcchirafion of insolvency implying 
nosenre of fraudulent transfer-Opposing creditor 
hound by decision of Insolvency Court—Estoppcl-^Evi' 
dence Act {I o/1872). s. Ai—Insolvent Debtors Act 

(11.12 Tic. Cap. 21). ^ . . o- 

An Insolvency Court in British India has jurisdic¬ 
tion to dioido all niattors incidental to thosa proceed¬ 
ings, including the question whether any property in 
Britisli India has been fraudulently transferred by 
the petitioner before it. 

lOven whore an Insolvency Court fails to make any 
declaration under the last paragraph of section 41 of 
the Evidence Act, the estoppel against an opposing 
creditor arises, as the estoppel is not limited to the 
provisions of section 4l. 

A. applied to tho Bombay Insolvency Court under 
the Insolvent Debtor’s Act to bo declared an insolvent. 
Ji., a creditor of .4., opposed tho application on several 
grounds including the fraudulent transfer of pro¬ 
perty in Amritsar. Tho Bombay Court declared A. an 
insolvent and discharged him from all the liabilities 
in respect of debts or claims. 

B. subsequently sued in tho Amritsar Court for a 
declaration that tlio property was liable for hia 
debt: 

Held, (1) that the Bombay Court must bo taken 
to have hold that there was no fraudulent transfer 
of tho property in suit. 

(2) that as tho parties were before tho Bombay 
Court and B. accepted tho juris'lietiou of that Court 
by Uling objections to tho petition, B. was bound by 
tho decision of tho Bombay Court and could not sub- 
soquoutly raise the plea that tho transfer of tho pro¬ 
perty iu suit was fraudulent and void. 

.4.'Jv<i(/uce of Bombay v. Registrar Small Cai*-’'® 
Court, 45 P. U. 1910; 14 0. W. N. 569; 7 A. L. J. 857j 
(1910) M. W, NM77; 11 C. L. J. 442; 68 P, W. R- 
1910; 7 M. L. T. 417; 37 C. 418; 20 M.L, J. 432; 6 Ind. 
Cas. 273; 12 Bom. L. U. 395; Surdtir Jf.ii v. Arunvayal 
Subhapathy, 21 B. 205, In re Ganesh Das Pa ho Lol, 32 
B. 198; 10 Bom. L. R. 77; In rc Bossol Uaji Cosshw, 
13 Bom. li. K. 13; 9 lud. Cas. 344, relied upon. 

First appeal from the order of the District 
Judge, Amritsar, dated Slat January 1909, 
decreeing plaiutifi’s claim. 
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Bhagat Gohind for the Appellant. 

Mr. Beechey^ Rai Bahadur Lala Sukh Dial 
and Rai Sahib Pandit Sheo Narain^ for the Re¬ 
spondents. 

ORDER.—The first question for considera¬ 
tion is whether the orders of the Bombay 
High Court on the Insolvency side, dated the 
18th December 1908 and the 27th May 1909, 
concluded as between the appellant and the 
respondents, the question whether the house 
in suit is the property of the respondent 
Tota Mai. That respondent applied to the 
Bombay Court, under the Irsolvent Debtor*s 

Act, 11-12 Vic. Cap. 21, to be declared an 
insolvent. 

Jamna Das Eakir Ghand, trading under 
the name of Lala Ram Narain, present ap¬ 
pellant, opposing-creditor, opposed the appli¬ 
cation on several grounds, including fraudu¬ 
lent transfer of property, admittedly including 
the property in suit. After hearing Counsel 
for this opposing-creditor the Court declared 
the petitioner an insolvent entitled to the 
benefit of the Act and discharged him from 

all the liabilities in respect of the debts or 

claims established or which might by law be 
proved in Court in the matter of his insol- 
vency from the date of filing his petition 
except debts due to three other creditors. 

Had the Court not found that the property 
in suit had not been fraudulently transferred 
y the petitioner, it would presumably have 
refused to discharge him from his liability 
to the present appellant, and would have 

dealt With him under one of (he sections of 
the Act as a fraudulent petitioner. 

It must, therefore, be held that the Court 
found that there had been no fraudulent 
transfer of the property in suit. 

Counsel for the appellant relied on The 
BrtUeh South Africa Oompany v. The Com. 
panhta De Mocaynhigue 

Hari Mam v. Kashi Mam (2); 

Ameer AH and Woodroffe’s Evidence Act 
notes to section 41 at page 378. 

Bnm Sottil, Africa Company v. 

Companhia J)e Mooambique { 1 ) the prin¬ 
cipal quesUon raised was whether the English 
Supreme Court of Judicature had jurisdiction 
to try an action to recover damages for a 
trespass to lands situate in a foreign country. 

Herschell, L. C., said that it was not in 
h. J?Q. ® 604; 36 

( 2 ) 122 P. a. 1908. 


controversy that prior to the Judicature Acta 
no such jurisdiction could have been exer¬ 
cised and held that the grounds upon which 
the Courts had until then refused to exer¬ 
cise jurisdiotion in such actions were sub¬ 
stantial and not technical, and that the rules 

of procedure under the Judicature Acts had 
not conferred a jurisdiction which did not 
exist before. The suit for damages for tres¬ 
pass to the lands in suit was dismissed. 

In Eari Barr, v. Kashi Bam (2) it 
was held that a suit to follow the pur- 
ohase-money of a house in foreign terri¬ 
tory, which had been sold by the order of a 
Eritish Insolvency Court, on the ground 
that it was not the sole property of the in¬ 
solvent and that a certain portion of it be¬ 
longed to the plaintiff, was a suit “for the de¬ 
termination of any light to or interest in 
immoveable properly” within the meaning of 
section 16 (d) of the Code of Civil Procedure 
and could be instituted only in a Court with- 
.n the local limits of whose jurisdiction Ihe 
house 18 situate. In Ameer Ali and Woodrotfe’s 
Evidence Act, notes to section 41 at cage 578, 
it 18 staled that section 41 of the Evidence Act 
not only enumeiates the different kinds of 

eSr' «acl 8 what their 

effect will be; that this effect is of a limited 

character and less extensive than that which 

En^r judgments in rem in 

English Courts, whose present tendency is 

however, to narrow the effect of sneh judg-’ 

ments, making them binding for their propfr 

purposes only, in accordance with the view 

which has been adopted by the Indian Legist 
latnre , that under Ihe provisions of Ihe 
section the judgments therein mentioned will 
operate in rem oniy in resnect nf 

matters of which these judgments are de! 

dared to be condusive proof oflrh’ou ^ 

privies alone being within th^ ^ f 
beyond this. estoppel 

‘k- WP.i- 

nmj procdiisi, »bil, tb* pr”,.”'”"!; 

Jurisdiction the property in suit 

and the Bombav for.,* ^ 1 . ®»‘“ate, 

decide all matters incidental 

property in British India Vad 

'^ThVrtf by the Petiti^rbetre'iT 
The further contention that the tbay 
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Court M rV..o“L‘‘" “ 

Arrafoo force, the estoppel against 
dence Act has no limited to the pro- 

the . 41 ^Counsel for the re¬ 

visions of «®P''‘°“ga;dar Mai v. Aranu.yal 

spondents cited 

Sabkapathy (.3), J rf^..um (5) and Gascon 

(4); In re Eassul Han Oassnm k;>) ana u 

Mai v. Aran.ayal SabhapatUy 

“ it was contended that a creditor’s 

petition in th^^ insolvency which could 

t'S^ioBtify an adjudication “^r sec^ 
legal y j Indian Insolvents Act 

v”" Cap 21), that the adjudication order 
Vic., lj»P j. Uv a Court not oom- 

''T’n?*to °ma™e it within the meaning of 
44 of the Evidence Act, and that, con- 
""" ZtU bLh it and the vesting order were 
nnUHies and the Madras Official Assignee 
1 , ri rrn Ktle to the attached property. 

^^Tt was held that the order, although it 
Height he erroneous and subject to reversa 

Z appeal, was within the competency of 

the Madras Court, “ competency and juris- 

diction” being synonymous tot™®- 

It was remarked that to hold that the 

Bombay Court could ignore the order of the 

Madras Court as being erroneous would be 
to “erect into a Court of Appeal from the 
Madras Insolvency Court not only the Bom¬ 
bay Court but every Court in which the 

Official Assignee might sue or he sued. 

In In le Ganesh Das Pana Lai (.4) it 
was held that the Bombay In.solvents Court 
had jurisdicticn to make an order under 
section 26 of the Indian Insolvents Act 
against a person residing outside the Bombay 

Presidency. 

In In re Bassul Haji Oassum (5) it was 
held that, where the Official Assignee 
seized and retained property as the 
property of the insolvent, a third person 
who claimed the property as his own and 
had it in his possession when it was seized, 
could move the Insolvent Debtors' Court to 
investigate the question of ownership and 
to order restitution thereof, and that it was 
not obligatory on the third party to file 

(3) 21 B. 205. 

(4) 32 B. 198; 10 Bom. L. R. 7/. 

(5) 13 Bom. L. R. 13; 9 Ind. Caa. 341. 

(6) 22 A. 270. 


regular suit against the Official Assignee for 
the purpose of obtaining resUtut.on^ 

I„ Gaston I Oaslon ^ ^ divorce 

Court" couW not possibly depend on whether a 
t'ourt couiu H j„„i(ied had been raised or 

‘■“'“.d b, fp.rt/"'“• 

.krt ■rpS.dZ 

tre°”courrm°Isr be held incompetent to de- 

1 - was obviously unsustainable. 

^"^■o h’ MdLtlied on aiHoiul 

y Ueyistrar Small Oause Oonrt CJ). 

decision of their Lordships ^ / 

Council helps the respondents only. It was 

held that under ^he Indian Insolvents Act 

when an adjudicaHon was made by Uis High 
Court of Bombay, the estate of the debtor 
vested in the Official Assignee and he had 
to administer it, inasmuch as an order 
passed under section 27 of the Puniab Laws 
Lt did not exclude the operation of the 

vesting order of the Bombay 

NYe have no hesitation m holding 

inasmuch as the parties were ^ 

the jurisdiction of that Coart by filing 
objectioae to the petition the 
bound by the decision and cannot now ra.s 

the plea that the transfer of the ^ 

in suit was fraudulent and void. As above 

reraaiked, the estoppel is not based merely 

on the provisions of section 41 “f 
Act, and even if it could be held that the 

decision was not a judgment in rsm, a waa 

a judgment infer pirfes and binds the ap- 
pellant. For these reasons we dismiss laa 

appeal with costs, \ • u lo 

This disposes of the appeal wiuon w 

dismissed with costs, but the respondenU 
i-ross.appfal in respect of costa remains to 
be disposed of. Parties consent, to the 14tti 
instant 10-3G, A. m., being fixed. That dat-e 
is fixed accordingly. 

JUDGMENT.—We see no reason for re¬ 
lieving the defeudaut-appellaut, Rani Nwaio* 
of any part of the successful plaintin*rW' 
pondent’s costs and those coats should in¬ 
clude Pleader’s fees ud valorem on the value 
of the suit and appeal, Ram Naraiu alone 


a 
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defeoded tbe suit and he appealed. But 
for his action costs below would have been 
limited and there would have been no appeal. 
We allow the cross objections and amend 
the decree to the extent of decreeing costs 
of the plaintiff-respondent including Pleader’s 
fees ad valorem on the value of the suit and 
appeal against the defendant-appellant Ram 
Narain. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1057 op 1909. 

January 25, 1912. 

PresenU —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

RAM CHAND and others—Defendants 

Appellants 

versus 

DEWAN CHAND— Plaintiff_ 

Respondent. 

Will—Consiruction^lntenHon of teitator—Bindu 
Law^Self.acquired property left to one daughter as 
owner and to the other daughter in (he event of her de- 
cease—Absolute estate acquired by survivor. 

A Hindu left a Will in respect of his self-acquired 
propercy by which he expressly excluded his coU 
laterals from sharing in that property. The Will 
directed that the property should ia the first 
instance devolve on the testator’s widowed daugh- 
ter, A.y who would be owner like himself but, that in 

testator’s married daughter, B , 

property. A. pre-deceased B. : 

Meld,, that the intention of the testator was to make 

provision for A. in the first instance for life in the 

event of her pre-deoeasing B., but she was to have 

absolute estate only if she survived B. In the event 

of B. surviving A. the Will conferred an absolute 
estate on B. 

The aim and object of the testator was that the 
absolute owner of the property should be the daugh- 
ter who survived the other. ® 

construed with literal strict¬ 
ness. The Courts are bound to look to all its provisions 
in order to see what the real intentions of the testa¬ 
tor were. The Will must bo read as a whole and 
regard must be had to the wishes of the testator to 

general tenure of the docu- 

Sewud appeal from the order of the Divi- 
sional Jndge. Amritsar Diviaion, dated the 
9th July 1908, cofirming that of the District 

fonf \ <3ated the 19th October 

decreeing plaintiff’s claim. 

The Hon-ble R. B. Shadi Lai, Lala Tirath 
lanfs 


Lala Laipat Eai for Lala Dwarka Bass, for 
the Respondent. 

JUDGMENT.—One Bissa Mai, Khatri, 
died on the 16th May 1907, leaving him 
surviving two daughters Musammat Durga 
Devi (a widow), and Musammat Hukam Devi, 
married to Babu Diwan Chaud, plaintiff. It 
appears that Bissa Mal’a wife died of plague 
on the 11th May and that on that date be 
and Musammat Durga Devi were also suffer¬ 
ing from it. He, therefore, thought it advis¬ 
able on the said date to make a Will regarding 
the disposition of his property, which con¬ 
sisted of a certain house in Amritsar and 

some ornaments all acquired by himself. In this 

Will he, in two places, expressly stated that 
his collaterals were to have no share in the 
property and that they had no rights thereto 
and he expressed his wish that the said pro¬ 
perty should in the first instance devolve on 
his daughter, Musammat Durga Devi, The 

Will then proceeds jctVa a6 mazw malik hun, 

waisa he had mere marne he Masnmm-jt 
Durga Devi malik hogi. Agar Durga Devi 
mazkur faut ho jawe gi to phir Uimam jaidad 

ki malik aur kahiz Hukam Devi logi. Bissa 
Mai died on the 16fch May and on the 18ch 
May Musammat Durga Devi also succumbed. 
Musammat Hukam Devi contracted the 
disease and died on the 24th May 1907. Her 
husband, Baba Diwan Chand, now sues for 
possession of the said property on the ground 
^at his late wife inherited it under the said 
Will as an absolute owner on the death of her 
sister Musammut Durga Devi. Defendants 
who are the brothers of Bissa Mai, contested 
the claim on various grounds but plaintiff’s 
claim was decreed by both the lower Courts. 

Defendants applied to this Court on the 
revision side and their petition was admitted 

(nnder section 70(1) 
( 6 ) of the Punjab Courts Act) upon “the 

?he Wm' i°hia ® P™P®\ “instruction of 
the Will. This question has been argued 

at some length before us and we ^are 

asked by Mr. Shadi Lai for the appel! 

ants to set aside the decrees of the 

lower Courts on the ground that under the 

terms of the Will, an absolute estate was 
devised to Mu^mat Durga Devi as regards 
e house and absolute ownership in resneot 
oi the ornaments was bequeathed to Lr 
rnuammat Durga Devi admittedly survived 
the testator and the argument is thir„ 
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she obtained a vested right i" 
property, and as under the terms o the Wdl 

she became absolute owner thereo , 

Will could not further operate and that 
conseauently, on her death, the recession 
to her property must be governed ah intest ito 
by either Hindu Law or Customary Law 

(whichever is found to apply). In 

nion, this argument is fallao.ous and .3 
based upon the erroneous assumption that 
Musammat Durga Devi became under the 
terms of the Will, the absolute owner of 

the property, although she 
Musammu/ Hukam Devi. We concede that 
the words jaisa ah main mahk hun, watsa 
he had mere ma'.ne ke Musammat Durga Deii 
mnlik hogi, had they stood unqualified, would 
have conferred an absolute estate upon 
Musammat Durga Devi. But it mus 
be remembered that the testator was mos. 
anxious to make it clear that Ins col- 
lateral relationfl were to have nothing to 
do with his property; that he was, on the 
other hand, desirous oP providing for hid 
two daughters and that his obvious intention 
was that provision should first be made 
for his widowed daughter, Musammat Durga 
Devi who had no one to look to for main¬ 
tenance, and that in the event of her death, 

his property should go to his other daugh¬ 
ter, Musammat Hukam Devi, who had a 
husband living. In these circumstanoes. and 
especially in view of the express provision in 
his Will that, if Musammat Durga Devi died 
(agar Musammat Durga Devi faut ho jawe 
gi) by which expression he intended, we 
think, to indicate that if she died b‘>/ore 
her sister, Musammat Hukam Devi, the pro¬ 
perty was to devolve upon the latter, wo 
are of opinion that his intention was to 
make provision for Musimmat Durga Devi 
in the first instance for life in the event 
of her pre-deceasing her sister, but that 
she was to have an absolute estate only 
if she survived her sister. Similarly, we 
think that the testator’s intention was to 
confer an absolute estate upon Musammat 
Hukam Devi in the event of her surviving 
Musammat Durga Devi. The Will must 
be read as a whole and in construing it 
we must have regard to the wishes of the 
testator to be gathered from the general 
tenure of the document. 

He clearly did not wish his property to 
go to his collaterals and for this reason ho 


tried to make due provision for one or other 

of his daughters becoming the absolute owner 

of the property. ' But that he did not 
intend to convey an absolute estate^ to 

Musammat Durga Devi, unless 
her sister, is, we think, abundantly clear 
from the provision that on her death the 
property was to devolve on Musammat 
Hukam Devi (r/. as to this t\®_decisiou of 
this Court in Civil Appeal No. 858 of 1905.) 

As Mr Shadi Lai very rightly points out, 
if the property had been devised in ab¬ 
solute ownership to Durga Devi, 

the further provision that on her death 
it was to devolve upon her sister, would 
have been futile and we do not feel justified 
in ignoring this provision simply 
the testator in an earlier part of the Will 
stated that after his death Musimmat Durga 
Devi was to be as much an owner of 

the property as he was. A Will is not to 
bo construed with such literal strictness 
and we are bound to look to all provisions 
in order to see what the real intentions of 

the testator were. . l\. 

In the present case it is clear that the 

testator intended his property to remain 

with his daughters and not to go to his 

collatoraL; that he wished Affwammai 

Durga Devi to enjoy it in the first instance; 

that (as Musammat Durga Devi was at 

the time suffering from plague) he thought 

it very probable that Musammat Hukam 

Devi would survive her sister and that 

he, therefore, provided for her auooessiou in 

the event of his foreboding being realiaodj 

and finally that his aim and object was that 

the absolute owner of the property should 

bo the daughter who survived the other. 

We hold, therefore, that the claim of the 

plaintiff has been rightly decreed by the 

lower Courts and we dismiss this appeal 

with costs. 

Appeal dismissed* 
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ALLAHABAD HIGH COURT, 
Second Civid Appeal No 355 of 1911, 

Jauuaiy 20,1912. 

Present: —Mr. Justice Kaiamafc Husain and 

Mr. Justice Obamier. 

RASHIK LAL— Defendant—Appellant 


tersus 

RAM NARAIN and others—P tAiNTippa 

—Respondents. 

Contract Act C^X o/1872J, s. applicahility of — 
Mmigage —(7o7isiderafton, part‘paymeni of—Suit for 
foreclosure, mainfainahility of—Contract and convey^ 
ance, di^'erence between. 

In a suit upon a conditional mortgage a decree for 
foreclosure may be passed though the mortgagee had 
failed to pay the whole of the mortgage*money to the 
mortgagor. 

Qolcalchand v. Rahman, 59 P. R. 1907, disap¬ 
proved of. 

Bajrangi Sakai v, Udit Narain Singh, 10 C. W. N. 
932j Tatia y. Babajt, 22 B. 176, Suhba Rau v. Devur 
Shetii, 18 M. 126, referred to. 

Per Karamat Husain, /.—There is a fundamental 
distinction between a contract and a conveynce, i, e., 
a transfer of an interest in land, and for this reason 
the rights and duties of the parties to a contract are 
quite different from the rights and duties of the par¬ 
ties to a conveyance. 

A mortgage under the Transfer of Property Act is 
a transfer of an interest in the land mortgaged and 
not a mere contract. No sooner a valid mortgage- 
deed is registered an interest in the property mort¬ 
gaged vests in the mortgagee in the absence of a con¬ 
tract to the contrary, notwithstanding the fact that 
the mortgage-money has not been paid by the mort¬ 
gagee to the mortgagor. The mere non-payment of 
the^ mortgage-money cannot have the ^effect of ren¬ 
dering the mortgage invalid. 

A mortgage cannot be cancelled under section 39 
of the Indian Contract Act, 1872. 

Second appeal from the decision of the 
District Judge of Jhansi, dated the 19th 
January 1911, 

Mr, Mohan Lai Sandal, for the Appel¬ 
lant. 

The Hon’ble Mr. Sunder Lai, for the Re¬ 
spondents. 


^ JUDGMENT. 

Chamieb, J. — This was a suit by 
respondents upon a mortgage by way 
conditional sale made in favour of tl 
father, Cheda Lai, by theappellant,E,a8hikl 
on Angnet 29th 1898. The consideral 
for the mortgage consisted of a cash adva 
of Rs. 250, a sum of Rs. 750 due npoi 
previous mortgage, and a Eundi for Rs 4 ( 
drawn by Cheda Lai in favour of ’ 
appellant upon a firm in Cawnpore. 1 
Eundi was stolen from the appellant by 
man in the service of Cheda Lai and 
latter failed to make good the amount of 


Eundi to the appellant. The respondents 
admit that the greater part of the considera¬ 
tion failed in this way. They have sued 
for recovery of the sum of Rs. 1,000 and 
interest thereon in accordance with the deed 
and for foreclosure in case of non-payment. 
The suit was resisted upon the ground that 
as the mortagagee had failed to carry out his 
part of the contract his sons were not 
entitled to enforce the mortgage according to 
ils terras. This defence having been rejected 
by the Courts below, the mortgagor has 
appealed to this Court. He relies upon the 
decision of a Full Bench of the Punjab Chief 
Court in Jallnv, Ochna (1) and the decision 
of the Madras High Court in Subba. Eau v. 
Devur Shetii (2). The respondents rely upon 
the decision of the Calcutta High Court in 
Munshi Baorangi Sahai v. TJdit fsarain Singh 
(3), a number of deoisions of this Court the 
last of which is that in Baijnath Singh v. 
Baltu (4), and two decisions of the Bombay 
High Couit cited in the case last mentioned. 
The cases in this Court and in the Bombay 
High Court were all oases in which the 
purchaser of immoveable property had failed 
to pay part of the purchase-money and it 
was held that the sale was nevertheless a 
completed transaction and passed title to the 
purchaser. In this Court it has been held 
in many cases of the kind that a purchaser 
suing for possession of property who has not 
paid the whole purchase-money may be re¬ 
quired to pay the balance before he is allowed 
to execute a decree for possession. The 
Bombay High Court have held distinctly that 
a vendor of immoveable property by a 
registered sale-deed is not entitled to 
resist the sale on the ground that part 
of the purchase-money has not been paid. 
There appears to be no distinotion in* 
principle between the case of a sale and 
that of a mortgage. The reasons for holding 
that where the ownership of immoveable 
property has been transferred by way of sale 
the seller cannot rescind the transaction 
because the purchaser refuses to pay the 
price promised but must sue for the 
same seem to apply with equal force to the 
case where an interest in immoveablo pro- 

(1) 60 P. R. 1907; 76 P. W. R. 1907 (P B ) 

(2) 18 M. 126. ^ *■' 

(3) IOC. W. N. 932. 

(4) A. W. N. (1908) 38j 5 A. L, J. 96; 30 A. 126 



b74 


INDIAN OASBS, 




RASHIK LAL V. RAM NARAIN. 

perty has beea transferred by way of 
mortgage and the mortgagee refuses to 
advance part of the money agreed to be 
advanced I think, therefore, that the de- 
oisions of this Court and of the Bombay 
High Court support the contention of the 
respondents. The Calcutta High Court in 
IZ case cited gave a decree for foreclosure 
to a mortgagee though he had failed to pay 
the whole of the mortgage-money to the 
mortgagor. The decision of the Punjab 
Chief Court, no doubt, goes the whole length 
of the appellant’s contention in the present 
case but the learned Judges do not seem to 
have regarded the mortgage as a transfer ot 
an interest in immoveable property or to 
have distinguished between a contract to 
mortgage and a completed mortgage. They 
seem to have decided as they did upon the 

broad ground that it is inequitable to allow 
a mortgagee to sue upon a mortgage where 
he has failed to advance part of money 
agreed io be advanced. The Madras decision 
rests upon the view that in such a case a 
mortgagor is entitled to rescind the raort. 
gage and the Court seems to have held that 
the mortgage in question in the case had in 
fact been cancelled by the mortgagor. I am 
not prepared to say that the Court is bound 
in every case to enforce the mortgage 
according to the letter where the whole of 
the mortgage-money baa not been advanced. 
For example, where the mortgagee auea for 
possession he may, 1 think, be required to 
pay the balance of the mortgage-money be¬ 
fore he takes out execution of hia decree and 
there may be other caaea in which he may 
properly be put upon terms. In the present 
case there seems to be no reason for not 
passing a decree aa prayed. Under the 
decree the appellant mortgagor will be given 
an opportunity of re-paying the amount which 
he received from the mortgagee. Even if 
the mortgagor in such a case ia entitled to 
rescind the mortgage he can do b5 only upon 
re-paying the amount advanced to him. It 
was suggested in the course of the argument 
for the appellant that he had in fact rescinded 
the mortgage. There ia no evidence of this. 
The communication relied upon so far from 
evincing a desire to rescind shows that he 
intended to enforce the mortgage. In my 
opinion he was not entitled to rescind and 
never made any attempt to do so. I agree 
that the appeal should be dismissed but I 


would extend the time for redemption to July 

^\iRAMAT Hosain, J.—On 29th of 

August 1S98 the defendant Lai 

executed conditional Bale in favour of Chheda 
Lai the predecessor-in-inter^t 

tiffs to secure a eum of Rs. 5,000. He 

stipulated that he would pay ^e 
and interest on Kunwar Sudu Puno Sarobat 
1956 (i.e., 18th October 1839) and would 
redeem the zemindari property, and that if 
he failed the property should be deemed 
to have been sold absolutely. Ine 
consideration was acknowledged to 
have been received as follows: 

Rs. 

750 


■ • • 


125 

125 


Deducted ... 

Received before execution of 

mortgage ... 

Shall receive at registration 

Received a Jlunili drawn by 

Chheda Lai ... 4,000 

The plaintiff brought an action for the 
recovery of R&. 1,000 principal and Rs. 1,790- 
1-3 interest, or for the possession of the 
property sold conditionally. They alleged 
that the sura of Rs. 4,000 had not been 

paid. 

The pleas in defence were that no oon- 
sideration for the mortgage was paid by 
Chheda Lil; that the mortgage was obtained 
by fraud; that compound interest was barred 
by time, and that the plaintiffs were liable 
to pay damages in consequence of the loss 
suffered by the defendant on the ground of 
non-payment of Rs. 4,000. The suit was 
decreed by the Court of first instance. The 
defendant appealed and contended that the 
mortgage-deed was obtained by fraud; that 
the sum of Rs. 1,C00 sued for was not advanc¬ 
ed: that the mortgage ooutraob was rescinded 
by the defendant; that the mortgage was un- 
enforcable because of its breach by Chheda 
Lai; that compound interest was not to be 
awarded, and that the defendant was entitled 
to damages caused by the non-payment of 

Rs. 4,000. 

The lower Appellate Court found on all 
the points raised before it against the de¬ 
fendant-appellant and dismissing the appeal 
confirmed the decree of the Court of first 
instance. In second appeal it is urged 
that as the sum of Rs, 4,000 was not paid 
tlie mortgage was invalid; that even if it 

was valid the defendant in oonaequenoe of 
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the non-payment of Rs. 4,000 rescinded 
it by his notice dated the 28fch of September 
1898; that he wasentitled to do so uoder sec¬ 
tion 39 of the Indian Contract Act, 1872, see 
Subha Bawv. Devur Shetti (2); Ookal Ohandv, 
Rahman (5); Munshi Bajrangi Sahai v. Udit 
Naratn Singh (3), aod that the whole of 
the mortgaged property cannot be foreclosed. 
There is no force in any of the points taken 
by the learned Yakil for the appellant. 
There is a fandamental distinction between a 
contract and a conveyance, e , a transfer of 
an interest in land and for this reason the 
rights and duties of the parties to a contract 
are quite different from the rights and 
duties of the parties to a conveyance. In 
the case before us I am concerned with one 
of those distinctions which is recognised 
in section Sli of the Transfer of Property 
Act. 

In a sale, in the absence of any contract to 
the contrary, the ownership of the property 
sold passes from the vendor to the vendee 
as soon as the sale-deed is registered. Nei¬ 
ther the delivery of possession nor the pay¬ 
ment of the price is a condition precedent 
to the passing of the ownership. The latest 
case of this Court on the subject is Baijnath 
Singh v. Paltu (4). 

A mortgage, under section 58 of the 
Transfer of Property Act, is the transfer of 
an interest in specific immoveable property 
for the purpose of securing the payment of 
money advanced or to be advaced by way 
of loan on existing or future debt or the per¬ 
formance of an engagement which may give 
rise to a pecuniary liability.” The definition 
shows that a mortgage under the Transfer 
of Property Act is a transfer of an interest 
in the land mortgaged and not a mere con¬ 
tract, It, therefore, follows that no sooner a 
valid mortgage-deed is registered an interest 
in the property mortgaged, in the absence 
of any contract to tne contrary, vests in the 
mortgagee notwithstanding the fact that the 
mortgage-money has not been paid by the 
mortgagee to the mortgagor. The mere 
non-payment of the mortgage-money cannot 
have the effect of rendering the mortgage 
inva’id. The remarks of Farran, 0. J., in 
Tattii V, Bahaii (6) are worth noticing. He 
says:— I am not, however, as at present 

advised, prepared to assent to the train of 

(.5J 59 P. R. 1907. 

(6) 22 B. 170. 


thought which puts conveyances of lands in 
the mofussil perfected by possession or re¬ 
gistration where the consideration expressed 
in the conveyance to have been paid has 
not in fact been paid, in the same category 
as contracts void for want of consideration. 
The radical distinction between a perfected 
conveyance and a contract does cot seem to 
me to have been sufficiently borne in mind 
throughout the judgment.” Of course, if 
there is a contract to the contrary in the 
mortgagS'deed no interest in the property 
mortgaged vests in the mortgagee on the 
registratioD of the mortgage-deed, but in the 
mortgage-deed of the 29th August 1898 
there is nothing to that effect. For the 
above reasons I would hold that the mort¬ 
gage-deed dated the 29th of August 1898 
was a valid mortgage. The next point is 
that the mortgagor by his notice dated the 
28th of September 1893 rescinded the con¬ 
tract of mortgage on the ground that out of 
the consideration Rs. 4,000 were not paid by 
the mortgagee. The operative part of the 
notice is to the following effect : You must 

return the hundi to us or the money together 
with the loss suffered by us owing to the 
non-payment of Rs. 4,000. If you do not do 
BO we shall sue you on the ground of your 
fraud, dishonesty and breach of contract.” 
There is nothing in the notice as I read it 
to express any intention of rescindiog the so- 
called contract of mortgage. It simply 
threatens to sue the mortgagee for breach of 
cantract. Supposing that it does convey the 
meaning contended for, I am of opinion 
that section 39 of the Indian Contract Act 
has no application, for the simple reason that 
it deals with contracts and mortgage when 
registered is not a contract bub a transfer. 
In Suhba Ran v. Betur Shetti (2) Muttu 
Sami Ayyar, J , observed:—“Under section 39 
of the Contract Act the mortgagee was 
entitled to cancel the contract of mortgage 
on the ground that the mortgagee in con¬ 
travention of his agreement incapacitated 
himself for performing it in its entirety ” 

The terms of the mortgage are not before 
me and I am, therefore, not in a position to 
say whether there was or was not a specific 
agreement between the mortgagor and the 
mortgagee that no interest in the property 
mortgaged would pass without the payment 
of the entire mortgage-money. If there was 
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no suoh stipulation, then with due «8Peot to 
the learned Judge I am unable to hold that 

section 39 of the Contract Act empowers a 

mortgagor to rescind a mortgage in which 

an interest in the property mortgaged has 

already vested in the mortgagee 

In GoM Chand V. liahman (5) it was held 

held by a Pull Bench that in the absence of a 

specific contract postponing payment, failure 
to pay full consideration as agreed upon 
whether to the mortgagor or to a prior 
incumbrancer after said payment has 
been demanded by the mortgagor 
avoids the mortgage and destorys the 
mortgagee's lieu end right to possession 
even on subsequent tender of the unpaid 
consideration, it being immaterial whether 
the non-payment has or has not caused 
inconvenience or loss to the mortgagor 
The previous rulings of the Punjab 

Court were coutlicting and the Pull Bench 
put an end to the conflict. No reason 

whatsoever is given for the rule laid down 

and the radical distinction between a 
contract and a transfer of an inteiest in land 
is totally ignored. With due respect, I am 
unable to accept the view taken by the Pull 

Bench. , ^ , 

In Bajrangi Sahai v. Udit^^ Naruin ^lugh 

(3) Maclean, C. J., said;—“l do not for 
myself see why the mortgage which was 
registered is not a perfectly good mortgage 
to the extent of the money actually advanc¬ 
ed. Tt is said that this view is inconsistent 
with that taken by the Madras High Court 
in the case of Miyiakshisundram rilln v. 
Ayyathorni (7), But when we come to 
examine that case I do not think it is an 
authority for the proposition contended 
for. There the Court found in effect that 
the mortgagor had a right to cancel the 

contract and cancelled the contract and it 

was also found that the mortgagee had 
acquiesced in that cancellation for about 8 
years. Whether there was any power in 
that case to cancel the contract is a question 
which we need not enter into. There is no 
suoh suggestion in the present case. There 
is no suggestion that the mortgagor has 
cancelled the contiact or that he had power 
to do so. The Calcutta case of Bajrangi 
Sahai (3) is, in my opinion, no authority for 
the proposition that a mortgagor when the 

(7) 18 M. 136. 


[U12 

interest in the land mortgaged passes to the 
mortgagee has any power to cancel the 
mortgage. I may note that the reference to 
the Madras case is wrong. The oorreet refer- 
ence is Subha Ran v. Vevtir Shetii (2). Section 
4 of the Transfer of Property Act does not put 
an end to the vital distinction between a con¬ 
tract and a transferof an interest iu land for it 

only enacts that the chapters and seoiious of 
the Transfer of Property Act which relate 
to contracts shall be taken as part of the 
Indian Contract Act. 1872. But in a mort¬ 
gage as 8:ion as an interest iu the land 
mortgaged vests in the mortgagee the 
transaction ceases to be a contract and 
becomes a transfer of immoveable property to 
which section 4 of the Transfer of Property 
Act does not apply. 

The mortgage dated the 29th of August 
1893 was a single transaotiou and the entire 
property mortgaged was subjected to every 
pie of the mortgage-money advanced, the 
mortgage of the entire property mortgaged 
was, in ray opinion, therefore, perfectly good 

to the extent of the sum of Rs. 1,000 (one 
thousand) which, according to the finding of 
the lower Appellate Court, was aotnally 
advanced by the mortgagee. The plaintiffs 
are entitled to recover the sum of Rs. 1,000 
with interest at the rate agreed upon. If 
the defendant fails to pay, they are entitled to 
foreclose the whole of the property mort¬ 
gaged. For the above reasons, I would dismiss 
the appeal with costs iucludiug iu this Court- 
fees on the higher scale. I extend the 
time for redemption to the 20th of July 

1912. 

Br THE CoDRT.— That the appeal will be 
dismissed with coats which iu this Court 
will include fees on the higher scale. The 
defendants will have time to redeem up to 
the 20th July 1912. 

Appeal dismissed. 
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GOPESSUR DUTT V. BISSESSUR DUTT, 


(s. c. 16 C. W. N. 265.) 

CALCUTTA HIGH COUaT. 

Appeal from Original Civil No. 33 

OF 1911 
July 18, 1911. 

Tresenh —Sir Lawrence, Jenkins, Kt., 
Chief Justice, and Mr. Justice Woodroffe. 
In the goods of GOPBSSUAR DUTT, 
DECEASFP, JARAT KUMARI DASSI— 
Petitioner—Appellant 


tersus 


BISSESSUR DUTT— Objector— 

Respondent. 

Will — Probate—Suspicion io he removed before order 
—Suspicion to be inherent and not to arise from con¬ 
flicting evidence-^Profif of fact^Objection that more 
evidence might be adduced—Presumption against mis¬ 
conduct—Improbabilities—Clear evidence of reliable wit¬ 
nesses—Expert testimony, how to he faken—Document, 
pi’oof oj—Refusal to cross-examine—Document put in 
hands of witness—Right of adversary to see document— 
Succession Act (X of 1S65), ss. 46, 48, 50—Evidence 
Act (I of 1872),ss. 3, 45, 301, 135. 

The principle laid down in Barry v. Bultin, 2 
Moore P. C. 480: 4. S. E. C. (o. s.) 175 and Tyrrell v. 
Painton, (1894 P. 151, 159; 6 R. 540; 70 L. T,453; 42 
W. B. 343, to the effect that whenever a Will is 
prepax'ed under circumstances which raise a well- 
grounded suspicion that ic does not express 
the mind of the testator, the Court ought not to 
pronounce in favour of it unless the suspicion is re¬ 
moved,^ applies to cases where the suspicion is in¬ 
herent in the transaction itself as put forward by the 

it arises from a conflict of 
testimony and the question is which set of witnesses 
should be believed. 

Jenkins, C. X—Demonstration, or a conclusion at 
all points logical, cannot be expected, nor can a degree 
of certainty be demanded of which the matter under 
investigation is not reasonably capable. 

^ If there is sufficient evidence of a fact, it is no ob¬ 
jection to proof of it that more evidence might have 
been adduced. 


Presumption against misconduct is among 
probabilities to be taken into account in estimating 
value of evidence, and this probability gains 
strength where the character and position of 
individual impugned is above reproach. 

The inere improbability of this or that in a comp 
transaction cannot go for much against the cl 
and distinct evidence of witnesses of good gent 

Woodroffe, J.—Vf here expert testimony is gh 
the better course to follow is that the expert sho 

ke is asked his opic 

depo^Uon ' 

A Court cannot assume that a document is pro^ 
from the refusal of opposing Counsel to cross- 
amine to it. The latter is entitled to wait until 
Court ruled whether the document had been pro 
or not, ^ 

If the erpss-examining Counsel, after puttini 
paper into the hands of a witness, merely asks 1 
some questions as to its general nature or ident 
his adversary will have no right to see the documi 


but if the paper be used for the purpose of refresh¬ 
ing the memory of the witness, or if any questions 
be put respecting its contents or as to the handwrit¬ 
ing in which it is written, a sight of it may then bo 
demanded by the opposing Counsel. 

Appeal from the judgment of Ohitty, J. 

This was an application for Probate of a 
Will, which was dismissed on March 21st, 
1910. The petitioner appealed. 

Messrs. Jackson, Zorah and B. L. Mitter, 
instructed by Messrs. Butter ^ Go,, Solicitors, 
appeared for the Appellant. 

Messrs. S. P. Sinha, S. B. Dass, B. 0- 
Mitter and B. 0. Bannerjee, instructed by 
Messrs. Gonesh Ohander Chander <5* Co., ap¬ 
peared for the Respondent. 

JUDGMENT. 

Jeneins, C. J. —This appeal arises out of 
an application for Probate of an instrument 
beating date the 13th Aabar 1316, or the 
27th of June, 1909, and purporting to be the 
Will of Gopessur Dutfc and to bear his 
signature. 

Two questions arise: First, whether the 
signature to the instrument is that of 
Gopessuar Dutt, secondly, in case it is hia 
signature, whether, when ho placed it there, 
he was of sound mind. 

Ohitty, J., has decided against the Will on 
grounds which I will later discuss, and from 
his judgment the present appeal has been 
preferred. 

Gopessur Dutt died in the early hours of 
the 28th of June 1909 at the age of 36 or 
thereabouts. He left a widow, the appellant 
Sreematy Jarat Kumari Dassi, who seeks to 
propound the instrument in dispute. There 
was one daughter who died in infancy, but 
apart from this there was no child of the 
marriage. Gopessur was one of three bro¬ 
thers, the other two, both younger than he, 
being Bissessur, the caveator and respondent, 
and Parmessur. 

It is admitted by Counsel for the respon¬ 
dent, end is clear from the evidence, that 
Gopessuar and Bissessur were not on terms 
of friendship. The relations between 
Gopessur and Parmessur, however, wore good; 
to some time after they parted from 
Bissessur they lived together in the garden 
house that had been allotted to them on 
partition; and though, shortly before his 
death, Parmessur had parted in mess and 
was building himself a separate house, this 
did not indicate any serious estrangement 
between these two brothers. Parmessur 
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died in the autumn of 1908, and a month 
after his death his widow gave birth to a 
little boy, to whom Gopessuar seems not 
unnaturally to have been attached. Gopessnar 

fell ill In March, 1909, and, while there may 

have been temporary 'uhe 

he was never restored to health, though he 

passed through the hands of many and 
variously qualibed medical attendants. At 
first his trouble seems to have been ap¬ 
pendicitis, later dysentery supervened and he 
ultimately died of bo^el trouble. His 
earliest attendant was Dr. Chatterjee, the 
family physician, who also brought in for 
consultation three doctors of mpute, but 
they do not eeem to have satisfied the patient, 
for in May he placed himself under tt;e 
hotEOOopathic treatment of Or. P. 0. Maznm- 
dar, a practitioner of good repute and 
standing. Shortly after this, Or. P. O. 
Mazumdar, on leaving Calcutta, placed 
Gopessuar under the treatment of his son. 
Dr. J. N. Mazumdar, and so things went on 

for ome time. 

Then Gopessuar consulted a Kabiraj, but as 
dysentery appeared on or about the ISth of 
Jane, Dr. J. N. Mazumdar was again 
summoned, and he attended him up to his 

death. 

On the 20th and 2l8t of June, Dr. D. N. 
Roy was called in for oonsuitation, and here 
seemsito have been a slight improvement in 
the patient’s condition till the 25th when he 
was not so well. On the 26th he was seen 
both by Dr. P. 0. Mazumdar, who had 
returned to Calcutta, and by Or. J. N, 
Mazumdar. On the Sunday morning they 
both saw him. On the evening of 
Sunday, the 27lh Dr. P. C. Mazumdar visited 
him about 5 or 5-30. Shortly after this, 
about 8 or 8-30 o’clock, Gopessur is alleged to 
have executed the Will now propounded. 
Then he is said to have slept, but the pain 
becoming intense, Dr. J. N. Mazumdar was 
Bent for. He was, however, unable to come, 
and in his palce Dr. Gosswarai visited the 
patient, and remained with him until his 
death, about 1 or 2 o’clock on the morning 
of the 28th. The same day the cremation 
took place, and on return from it, the widow, 
according to her evidence, handed over to 
her brother, Shambhu Nath Sen, the Will 
and certain drafts, which had been entrusted 
to her by her husband, and on the 29th in the 
jnorcing they were delivered by him to Mr, 


Ratter, the family attorney, whose assistant 

^®oTthe nth August, 1909, tb® widow filed 
her petition for Probate through Mr. Rutter. 

BissLsur, however, entered a caveat and on 

the noth of August he affirmed an affidavit m 

''^Ctbe 5th paragraph of the de! 

whether the said all^eged Will rs the las 
Will of the said deceased or as to whether it 

was duly and properly or at all 
the said deceased or duly and properly 
attested as required by law, and if it was 
executed by the said deceased under what 
circumstance it was done, and whether the 
said deceased was in a disposable frame o 
mind and body, but, as far as I have been 
able to ascertain from inquiries made so tar 

1 verily believe that the said alleged Will of 
the said deceased, dated 27th June ,1909, is 
nob and cannot he the Will of the sard deoeas- 

6d 

The proceedings then took the form of a 
regular suit; witnesses were examined on 
c:>mmis8ion and in Court, and after a prolong¬ 
ed hearing of 24 days the case terminated 

adversely tc the applicant. 

1 must here digress for a moment to express 
my disapproval of the way in which this 
litigation was needlessly prolonged, notwith¬ 
standing the endeavours of the learned Judge 
to keep those who appeared before him 
within proper limits. 

The caveator’s grounds of objeotion I have 
read, but, notwithstanding the restrained 
and even languid terms in which they were 
formulated, the contest has been conducted 
with unusual bitterness. 

Thus, the cross-examinationof the petitioner 

on commission covers upwards of SO printed 
pages, the cross-examination of other wit¬ 
nesses occupies in one case upwards of 40 
printed pages, in another 17, in another 
upwards of 20, in another upwards of 50, and 
in another 19. 

I have read thiough the whole of this orosa- 
examiuatiou and I can find no justification 
for its length. Then there is another matter 
to which 1 would allude, as it is not without 
its bearing on the case. 

The hearing began, but was not completedi 
before tho Xmas vacation of 1909. Before 
the vacation the petUionor bad called all 
her witnesses and she was described by the 
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Judge as having closed her case. The cross- 
examination of the last of her witnesses was 
almost at a close, and indeed so nearly at an 
end did it seem to the Judge that when the 
cross-examination had to be postponed on 
account of the witness’s illness, the learned 
Judge proposed to Counsel for the caveator 
that he should in the interest of expedition 
open his case. The suggestion was scouted, 
and was even met with a threat on the part 
of Counsel which might as well have been 
left unuttered. And so the cross-examination 
of this witness was taken up on the re¬ 
opening of the Courts. But in the interval 
much had happened; fresh Counsel had been 
retained for the caveator, and two of the 
petitioner s servants had been won over to 
the^ caveator s aide under circumstances to 
which I will later allude. And when the 
cross-examination was taken up, in place of 
the few questions that the learned Judge had 
anticipated, the cross-examination was pur¬ 
sued through three more days. Not only that, 
but an application was made on behalf of the 
caveator with a hardihood little short of 
astounding to have the petitioner’s witnesses 
re-called, including even the petitioner herself 
whose previous cross-examination had been 
dragged out to the length I have described. 
The learned Judge rightly refused this 
application, but the judgment states, as the 
record shows, that, on the day when fresh 
Counsel appeared for the caveator, his case 

assumed an entirely fresh complexion. Now 
the case made was left in no doubt; the Will 
was denounced as a forgery. Baba Shambhu 
JNath Sen, an attorney of this Court of 
some years’ standing, was said to have forg¬ 
ed Gopessur’s signature, and the peti¬ 
tioner herself to have been a party to and 
have had a hand in the forgery. And 
yet when the case 6rat came before Chitty, 
J., he could get no definite reply when 
he made the very reasonable inquiry what 
the caveators case really was. and when 
learned Judge speoiBoally inquired 

^ charge of forgery was made, 
the boldest reply he could elicit was- “it 
amounts to that." When Oonnsel for the 
caveator rose to present hie client’s case 
before this Court I thought it right to as- 
certain what his case really was, but the 
diffidence of December had to some 
eitent re-asserted itself. Ultimately the 
following statements were made by Oonn- 


ssl and were duly recorded: “l give up 
the allegafciou that the signature was forged 
by Shambhu Nath.” ‘I say the date 
placed below Gopessur is in Jarat’s handwrit¬ 
ing; but I don’t know when or whether she 
knew Gopessur had not written his name.” 

I say Shambhu Nath was a party to forg¬ 
ing this Will. I make a charge of forgery 
against Shambhu Nath and the petitioner. ” 

I propose here to examine the judgment 
under appeal. The key to the decision is, 
I think, this; there are a number of 
circumstances which in the opinion of the 
learned Judge create suspicion: the occasion 
for suspicion has not been removed: therefore, 
the Will has not been proved. 

In so handling the case the learned Judge 
professed to be guided by Tyrrell v. Painton 
( 1 ). As I understand that decision, it laid 
down no new principle, but it merely 
applied a well established principle to an 
exceptional set of oircumstanoes. That 
principle was enunciated in Barry v. ButUn 
where it was said, “the rules of law 
according to which cases of this nature are 
to be decided do not admit of any dispute 
80 far as they are necessary to the deter¬ 
mination of the present appeal, and they have 
been acquiesced in on both sides. These rules 
are two: firsts that the onusprobanit lies 

in every case upon the party propounding a 
Will, and he must satisfy the conscience of 
the Court that the inatrumeut so propound¬ 
ed is the last Will of a free and capable 
testator. The second is, that if a party 
writes or prepares a Will under which he 
takes a benefit, that is a ciroamstauje that 
ought generally to excite the suspicion of 
the Court, and calls upon it to be vigilant 
and jealous in examining the evidence in 
support of the instrument, in favour of 
which it ought not to pronounce unless the 
auspicion is removed, and it is judicially 
satisfied that the paper propounded does ex¬ 
press the true Will of the deceased.” 

The effect of this decision is tersely stated 
by Lcrd Davey, as he afterwards became, in 
Tyrrel v. Pairdon (I), where he said, “The 
principle is that wherever a Will is prepared 
under cirumstancea which raise a well- 
grounded suspicion that it does n>t express 
the mind of the testator, the Court ought 

R ® 

(2) (1833) 2 Moore P. C. 480; 4 S. E. 0. (o. s) 175, 
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not to pronouDCd ia favour of it unless tlie 

Buspcion is removed. ’ , . 

The suspicion to which allasion is maUe 

must, I think, be one inherent m the 

transaction itself, and nob the doubt that 

may arise from a conflict of tesimony w iic. 

becomes apparent on an investigation or t le 

transaction. . 

Now, while I willingly concede the value 

to us of these decisions, it must not be 

forgotten that the law is laid down for us 

in clear and imperative terms by Acts of 

the Indian Legislatare, and it is by the 

provisiociS of those Acts that we must e 

guided. Gopessur was a Hindu, and the 

law applicable to any Will alleged to have 

been executed by him is to be found in tho 

Hindu Wills Act which incorporates the 

sections of the Succession Act to which I 

■will refer. . . 

By sectoin 45 of the Sncoession Act it is 

provided that every person of sound mind 
and not a minor may dispose of his pro¬ 
perty by Will. In Explanation 4 to this 
section it is said that no person cm make 
a Will while he is in such a state of mind, 
whether arising from drankenness, or from 
illness, or from any other cause, that he does 
not know what he is doing. A light is 
thrown on the meaning of the section by 
the illustrations appended to it. 

By section 48 it is provided that a Will 
or any part of a Will the making of which 
has been caused by fraud or coercion or by 
such importunity as takes away the free agency 
of the testator is void. 

Section 50 prescribes the rales for the 
execution of unprivileged Wills and enjoins 
(among other things) that the testator 
shall sign the Will; that his signature shall 
be so placed that it shall appear that it was 
intended thereby to give effect to tho writing 
as a Will, and that it shall be attested by two 
or more witnesses. 

So much, then, for the conditions neces¬ 
sary for a valid Will. Next we have to see 
how the existence of those conditions is to 
be established. For this I turn to the 
Evidence Act which declares by section 3 
that a fact is said to be proved when, after 
considering the matters before it, the Court 
either believes it to exist or considers its 
existence so probable that a prudent man 
ought under the olrcumstanoes of the parti¬ 
cular case to act upon the supposition that 


it exists. The disproof of a fact « 

treated It appears to ice that the learcea 

S has reacired a hi^^her J 

proof than the 1 - Prescribes Th^ at one 

ifne ^dLu ^e^ardin. aopessnr’s 

possession of the reqais'te cental activ. y 

the point of time in “It 

cussing the signature on the Will, he ^^ys, it 

opinion on this po.nt:” and he 

Hem before_ hiin^^,n^.^he^Be^ wit- 

worthy in uself, as uy 

dispose of all objections and allay all 
doabt and suspicion?” But tlio “''‘Aerials on 
wbicb Courts have to pronouncs are neoes- 
sarily imperfect: for, apart from the inherent 
uncertainty of human affairs, the presentment 
of them to a tribunal le ordinarily be 

outcome of faulty observation, 
memory, inacoarate description and 
bias, and even that is blurred here by the 

intervention of interpretaliori. 

Demonstration or a cmolusion at all points 

logical cannot be expected nor can a 
of certainty be demanded of which the 
matter under investigation is not reasonably 
capable. Accepting the external test which 

experience commends, the Evidence Act, m 

conformity with the general tendency of the 
day, adopted the requirements of the 
man as an appropriate ooncrote standard by 

which to measure proof. 


The Evidence Act is at the same time 
expressed in terms which allow full effect 
to be given to circumstances or ooditiona 
of probability or improbability, so that 
where, as in this case, forgery ojmes in ques¬ 
tion in a civil suit, the presumption against 

misconduct is not without its due weight as 
a circumstance of improbability, though the 
standard of proof to the exclusion of ^ all 
reasonble doubt require I in a orimiual 
case may not be applicable [Of. per Willes, 
J., in Ooopdr V. Sl'.ule (3) and Doe d Detune v. 

Wilson (4)]. 

I have dealt with this topic in some 
detail as. at the first blush, it would almost 

(3) G 11. L. Cas. 740 (ISoS); 27 L. J. Q. B. 449(4 
Juv. (n. s.) 791; 0 \V. K. 461. 

(4) 10 Mooro P. C. o02 at p. o3X (1865). 
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appear as though we were asked to disseat 
from the learned Judge’s appreciation of the 
evidence, and that I should hesitate to do 
in the absence of very strong circumstances 
justifying such a course. What we have to 
see in this case is whether, after considering 
the matters before us, the Court ought to 
believe the two main facts alleged by the 
petitioner, or to consider them so probable 
that a prudent man ought, in the circum¬ 
stances of this particular case, to act upon 
the supposition that they are true. These 
two facts alleged are, iirst^ that Gopessur was 
of sound mind at the time of the alleged 
execution of his Will, and secondlyy that he 
in fact duly executed his Will. 

First, I will deal with the problem whether 
he was mentally capable of making the Will 
propounded, bearing in mind that for this 
purpose it is on the petitioner to establish 
affirmatively that he was at or about 8 or 
8-30 on the evening of the 27th of June 
1909 of sound mind and not in such a state 
of mind from illness or any other cause that 
he did not know what he was doing (section 
46 of the Indian Suocessien Act). If the 
story of the preparation of the Will be 
accepted, a lower standard of capacity would 
be requisite, Perera v. Perera (S) ; still I pro¬ 
pose to discuss the evidence in the first 
place without reference to the view that 
Gopessur had a prior knowledge of the con¬ 
tents of the alleged Will. 

Now the evidence on the part of the 
petitioner consists of the testimony of the 
three doctors who were in actual attendance 
on Gopessur, the two attesting witnesses, 
Gopessur’s Sircar and the petitioner. To 
this is opposed the evidence of the caveator, 
his nephew Gora Chand Mullick, two ser¬ 
vants, who were in Gopeasur’s service bub 
left in the coarse of this suit in circumatances 
which invite comment, and a doctor who never 


saw the deceased. 

Now I take first the three medical mei 
who attended the deceased, Dr. P. 0. Mazum 
dar. Dr. J. N. Maznmdar and Dr. S. N 
Goswami. Not a word has been said agains 
the probity of these three gentlemen, no 
has it been suggested that they have an; 
bias in favour of the petitioner. 

Indeed, it ultimately came out in thecours 

of the evidence that prior to their givin 
(6) (1901) A. C. 354j 81 L. T. 371; 70 L. J. P, ( 
46. 


evidence, all three had been approached 
from the caveator’s side, and it was contend¬ 
ed that it must have become known to him 
or his legal advisers what they were prepared 
to say, and this has been made a matter 
of comment by Counsel for the petitioner, 
in view of the serious charge of forgery 
involved. 

Dr. r. 0. Mazumdaris a well-known doctor 
in Calcutta, and he attended Gopessur in 
the early part of his illness; he then went 
to Darjeeling, and he renewed his attend¬ 
ance on Saturday, the 26th of June, 1909, 
On that day he saw him once at 3 p.m. 
and on the following day, Sunday, he saw 
him twice, at 9 a.m. and 6 p.m. These 
times are no doubt approximate, but they 
are sufficiently accurate for the purpose in 
hand. 

On both days he found Gopessur very 
weak, but (he declares that **Gop 088 ur *8 
brain was in no way affected by the dis¬ 
ease.” On the Sunday evening, he says, 
the patient was a little better as regards his 
stools 

Then he says (pp. 197 and 198 of the 
paper-book):— I was with him 5 or 6 minutes 
on Sunday evening. I spoke to him, ques¬ 
tioned him about his condition. He gave 
answers. The answers were intelligent 
answers.” **After seeing him I left the 
room and went downstairs. Some one ac¬ 
companied me, Shambhu and one of the 
servants. That is Shambhu there ; Prannath 
was the servant. I had a conversation with 
these two. They asked me about the state 
of the patient. Then I said the condition 
of the patient was very serious and they 
asked me also whether they can make a 
Will. They wanted to make a Will, Sham¬ 
bhu was asking me whether they could make 
a Will. Whether the patient is to make a 
Will. I said yes he can. You can make 
a Will. English is not my tongue.” 

“They inquired if the patient conld then 
make a Will. I said he could. Nothing fur¬ 
ther was said.” 

‘ In my opinion his mental condition was 
such that he could make a Will then. I say 

BO from what I had observed immediately 
before.” 

I think I told them that the patient 

might survive 2 or 3 days. That is my 
opinion,” 
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In crosa-examination not a qaestion 
put to this witneaa aa to Gopeaaur’a mental 

condition. This, however, waa 
that he did not tell the patient or his friends 
there was any immediate d^ger o hm 
dying that night, and secondly, that the 
patient was sitting up some time and lying 

down also. ^ 

Dr J N. Mazuradar saw even more ot 

Gopessnr, for he was in daily attendance 

from June the 19th to the 27th. He des¬ 
cribes him as very much more Prostrate 
than on the previous occasions when he had 
attended him. He says (page 201 of the 

^^“Por a few days from the 19th he seemed 
to improve. Then he began to get worse 


*‘T was there when he died. 

remaind with him till he died. It 

was about an hour after I went there or 
“ “It first his mind was clear, but was 

fir r.fF vprv fast He became unoonsoious 

s I 

nocioss-eiamiDation as 

to Gopessur’s mental state. 

This abstention on the part of cross, 
examining Counsel, which 

ascribed to any reluctance to use this method 
of eliciting information, valuable or valnelesB. 
becomes the more remarkable, if. as the 
petitioner _ maintains, it niast have been 


and worse. - doctors were. , 

“On the 25th he was not so well. Up to ^ to g^y that though these 

the 25th he appeared to be getting better. On witnesses may be experts their evidence 

the 26th he was worse and on the 27tb he case has not been that of experts 

was very bad. On the 27 th I think 1 saw t>at of men who had observed relevant facts, 

him in the morning. I went with my father whose evidence derives an enhan^d 

and had a talk with Gopessur. His value from the circumstance that they had 

was quite clear. During this week I did fg^^ourable opportunites. peculiar facility and 

not notice his mind getting cloudy, not obvious incentive for accurate observation, 

that t know of. I was sent for about and that their training would fit them to 

.night of the 27th, T could not go. I told ^pp^,gciate and desciibe what they observed. 

him to take Doctor Goswarai.” it will be convenient to 

In the cross-examination of this witness, ^jougi^jer the evidence of the medical man 

too, there is a similar reticence on the ques- called by the caveator byway of 

tion of his mental capacity. counter blast. 

The third of the medical men, Dr. «. N. i- , { 

Goswami, only saw Gopessur once ; that was He is Col. Pilgrim, also a medical man ot 
about midnight of the 27th, and he remained repute in Calcutta, but without the advantage 
with him to his death. of having seen Gopessur. He comes before 

His description is as follows (page 199 of the Court as an expert pure and simple, and 
the paper-book) ;—“He was lying in his bed without discussing the argument as to the 
suffering very much. 1 found it is from old characteristics of this type of remunerated 
dysentery he is suffering. T spoke to him. witness, or determining how far he is merely 

He answered. He was conscious. He gave to be regarded as a man who is paid a retainer 

ine intelligent answers. He told me whnt to make a sworn argument, it is impossible 

he was suffering from. I asked him what to get away from the fact that be labours 

was troubling him. He said he was suffer- under a dif-advantage to which bis medi(»l 
ing from an intense pain in the abdominal brethren, if the difference of schools permits 
region. He said all he wanted me to do this description, were not subject. They saw 
was to relieve that pain. T told him I the patient, he did not. The learned Judge 
would try my best to do so. 1 gave him seems to have read the expert's evidence aa 
medicine. It did nob relieve him. He wanted supporting his own view that the evidence of 
to smoke once. He said he wanted the three doctors was meagre and unsatis* 


hooka^ I said, no, you can’t have /moka factory in the extreme. 

now. I gave him medicine 2 or 3 times. But it is important to see wliafc was the 
I was there some time. He was complaining question that elicited from the expert the 
of bis troubles generally. I can’t remember reply to which the learned Judge apparently 
prticulaily what he said,” alludes. 
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This is the question that had such moment¬ 
ous consequenoes; 

**How would you describe the clioical 
picture such as it is that is presented by the 
evidence of the three doctors? 

A. ^‘Meagre and incomprehensible.’* 

But as I read the evidence of the three 
doctors they did not profess to paint a 
**clinioal picture,” whatever that may mean, 
but as plain honest men to give a true and 
plain account of Q-opessnr*s mental condition 
on or about the 27th of June 1909 as it 
appeared to them. Had they been required 
to paint clinical pictures for the expert’s pur¬ 
poses I see no reason to suppose they would 
have been incapable of responding to the 
demand. 

To clinch the matter, Counsel put this ques¬ 
tion to his expeitt 

"Q. Upon the meagre and incompre¬ 
hensible clinical picture presented by the 
evidence of the doctors, are you able to form 
a clear, satisfactory and convinced opinion as 
to the mental condition of the patient during, 
say, the last 8 hours of his life? 

A. No, I am not. 

Q. Or during the last 8 or 10 days of his 
life? 

A. No, I am not.” 

So much the worse for the expert; but I 
fail to see how this discredits the evidence 
of facts given by the three doctors. 

Before leaving the medical evidence, it is 
necessary that I should deal with a comment 
of the learned Judge who says, “it may also 
be noticed in this connection that Dr. D. N. 
Roy, who saw Gopessur after the relapse in 
consultation with Dr. J. N. Mazumdar and 
who is said to have given advice as to the 
capacity of Gopessur to make a Will on 20th 
June, has not been called. His evidence 
would, in my opinion, have been most 
valuable, and I cannot understand why it 
was omitted.” Now nothing can be clearer 
than that, if there is sufficient evidence of a 
fact, it is no objection to proof of it that more 
evidence might have been adduced. 

But, apart from this, I do not fully ap¬ 
preciate the learned Judge’s comment. To 
begin with, Dr. D. N. Roy only saw Gopessur 
on the 20th and 21st, and so he was not in 
a position to give direct evidence as to his 
mental condition on the 27fch; in other words, 
like Col. Pilgrim, he could only have ex¬ 
pressed an opinion. The “clinical picture” 


of which the caveator’s Counsel and expert 
were in quest could not have been filled in 
by him, and he, as they, ^ would have found 
there that which was meagre and iuoom» 
prehensible” when he essayed to speak as 
an expert. 

I, therefore, fail to see how his evidence 
could have been “most valuable.” But more 
than this, for what it may be worth, the 
cross examination of Dr. J. N. Mazumdar 
by the caveator’s Counsel elicited information 
that it was Dr. D. N. Roy’s view on the 
2l8t that as Gopessur seemed to be better 
that day, there was no particular hurry about 
making a Will, bub as the case was bad he 
should make one. 

The evidence of the three doctors is 
supported by that of the petitioner and 
the other witnesses called on har behalf but 
in the view I take, it is not necessary that 
I should examine their evidence iu any 
detail at this stage. I, however, find it 
difficult to follow the learned Judge’s com¬ 
ment on Biswanath Sen’s absence from the 
witness-box, or the expectation that he 
would have given valuable evidence as to 
Gopessuar’s condition on the 26th. Bis¬ 
wanath is a brother of the petitioner and 
Shambhunath and claims to be a creditor 
of the estate to the extent of Rs, 5,500 
and, a few pages earlier in the judgment, 
a comment is made ou him which makes 
me doubt whether, if he had been called, 
the learned Judge would in fact have re¬ 
garded his evidence as valuable in the view 
he has taken of the case. 

I now turn bo the evidence of the cavea¬ 
tor’s witnesses as to Gopessur’s mental con¬ 
dition. The first witness was Gora Cbaud 
Mullick, the caveator’s nephew. 

There can be no doubt that he has warmly 
espoused and keenly supported bis uncle’s 
cause, and that he has a strong bias iu his 
uncle’s favour. Consciously or unconsciously, 
he has heighteoed the colour; if his evidence 
he credited, then Gopessur was practically 
in a state of coma that the doctors failed to 
observe, and on a careful consideration of 
his evidence, I cannot avoid the conclasioa 
that he has gravey exaggerated Gopessnr’s 
debility. Biasessur the caveator presents an 
equally gloomly picture. His interest is 
obvioas, but, beyond that, he unfavourably 
impresed the Judge, who further commented 
on the way he had been kept back and ha 
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not entered the witnese-hox unhl a late 

etage of the caee. Why he 
been kept back does not appear, hat the 

adverse comment it invites is so 
that it is difficolt to understand how Counsel 
came to overlook it. I may point out 
that though Counsel has a discretion m 
such matters the Court is not powerless 

(Evidence Act, section 135). 

The two other witnesses Nityananda 

Thakur and Jogessur Kahar were .lustly 

treated by Cbitty, J., as undeserving of 

credit. Not only is their evidence in- 

herently improbable, hut the circumstances 

under which they were procured are cal- 
cplated to create neither confidence nor 

approval. , . , t 

The coDcluBion then to which I come, 

on the beet consideration I have been able 

to give to the case, is that on the 27th 

of Jnne, at the the time when Gopessur was 

alleged to have ezecnted the Will, he was 

of sound mind, and that, though very 

feeble and debilitated, be was capable of 

knowing wbat be was doing and of 

cising a judgment as to the proper mode of 

disposing of his property. 

Then, was the instrument now propounded 

in fact executed by Gopessur P 

The evidence is this; in support of the 
affirmative there is, first, the direct evi¬ 
dence of Sbambbunatb and Hem Chander 
Neogi, the attesting witnesses, and of 
the petitioner and Prannatb Sur, who all 
claim to have been actual eye-witnesses of 
the execution. Next, there is the testimony 
of Mr. Rutter, who deposes to his belief 
that the signature to the Will is in the 

handwriting of Gopessur. 

In opposition to its execution, there is 
the evidence of Gora Chand Mulliok and the 
caveator Bissessur Dutt that in their belief 
the signature is not that of Gopessur, and 
the evidence given by them and Nityananda 
Thakur and Jogessur Kahar that it was 
impossible for him to have executed the 
document. 

TheTi, over and above this evidence 
which has a direct hearing on the question 
at issue, there are the rival contentions 
as to the probabilities and improbabilities 
of the case, and in particular as to the 
truth or falsehood of of the story as to the 
preparation of the drafts on the 20th of 
June, 


This summary of the evidence invites 
one broad comment. On the Petiioners 
•.lo tVipre is the evidence of eye-witnesses, 
V t if cLtrary to the fact, admits of 

L ex’planation but that it is « 
flfiliherate and concocted falsehoods. In- 

deed H -- 

Sif of the caveator that the story of 
the drafts was bo obviously and palpably 


false loai- n- 

iVe learned Judge and fo hold 
affirmatively that 

nalh conspiiedlo give false evidence, ^ and 

the learned Counsel went on ^ 

present my case, have to ask the Conrt 

to accept this view. ^ « fn 

The line of reasoning really came to 

this, that the story of the drafts so clearly 

pointed to concerted 

he wrong to believe the evidence of the 
petitioner’s witnesses as to the execution 

of the Will. T 

Though the case made before Jm 

that Shambhunath actually forged Gopea- 
sur’s signature has been abandoned here, 
stiH. as I have already pointed out, it is 
contended that he and the petitioner had 
a hand in the foigeiy. The gravity of 
this charge cannot well be exaggerated, 
and this becomes the more apparent when 
the position of the persons thus charged is 

realized. . .. ^ 

Baba Shambhu Nath Sen is an otioro^ 

of this Conrt. enrolled as such in IStM, 

and his general good character and the 

respectability of his family is not qnestion- 

^^'Shamhhunath is, and ever since his 
enrolment has been, in the employment 
of Messrs. Rutter Sr Co., a firm of repute. 
Mr. Rutter, the head of that firm, is » 
gentleman held in high esteem, and indeed, 
in the course of this case, it baa been 
distinctly said by Counsel for theoaveator that 
"no question is raised as to Mr. Rutters 
veracity.” Mr. Rutter describes Shambhu 

as a trusted servant of his. 

The petitioner is a lady of position, the 

deceased’s widow. The other witnesses are 

of humble social position : still they bav6 
oharacteTs which no doubt they 
Though, perhaps, it may be going too far 
to say that the presumption of innocence is so 

strong even in a Civil case as to 
on him who alleges forgery the whole buroeil 
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of proof, still the presumption against 
misconduot is among the probabilities to 
he taken into account in estimating the 
value of evidence, and this probability 
gains in strength where the character and 
position of the individual impugned is, 
apart from the particular case, above 
reproach. 

Now the evidence of Shambhunath, 
Hem Chandra Necgi, the petitioner and Pran- 
nath is distinct, that Gopessur signed the 
propounded instrument on the evening of 
the 27th of June. Their testimony is sup¬ 
ported by Mr. Ratter, who sfates it as 
his belief that the signature on the instru¬ 
ment is Gopessur’s. His acquaintance 
with the deceased’s signature is not ques¬ 
tioned. Had matters rested there it is 
difficult to see how the grant of Probate 
could have been withheld. In saying this 
I do not overlook, and for this purpose 
I do not seek to controvert, though I 
refrain from affirming, the unfavourable 
comment passed by Chitty, J., on Prannath. 
Even if he be left out of consideration 
there still remains ample evidence of 
execution. 

I do not understand the learned Judge 
to have been unfavourably impressed by 
Shamhhunath’s demeanour, or by that of 
Jogendra Nath Sur or Hem Chander Neogi. 
Certainly, he has not recorded any remark 
respecting the demeanour of any of these 
witnesses while nnder examination in man¬ 
ner provided by Order XVill, rule 12 of 
the Code. 

As to the petitioner’s demeanour or tbe 
manner in which she sustained tbe ordeal 
to which she was suhjeoted, the learned 
Judge is in no better position to form an 
opinion than this Court. The learned 
Judge’s criticism on these witnesses is as 
follows: Hem Chander Neogi, he says, is 
merely a servant on Hs. 15 a month”, but 
for all that he may be a truthful witness and 
it is to he noted that he is a servant not of 
the petitioner, but of Parmessur’s family, 
so that tbe Will is to the detriment of those 
he serves. 

Jogendra Nath Sur, the learned Judge says, 
is interested to a large extent and is a man 
of no position or means. His interest, 
however, is not under the Will, but as a 
creditor, while the estimate of bis position 
and meaps is unduly depreciatory. This at 


any rate seems clear, that be was a friend of 
the deceased, and the friendship was of 
long-standing. 

The evidence given by Shambhu Nath 
and the petitioner is depreciated by tbe 
learned Judge not from its inherent demerits, 
or the unworthiness of these witnesses, but 
it is said that, as Prannath and Jogendra 
^■ath Sur are not witnesses of truth, this 
must reflect back on the petitioner and 
Shambhu Nath.” This is a doctrine to which 
I am unable to subscribe in the circum¬ 
stances of this case. 

What then is the evidence led in op¬ 
position? 

First, we have Qora Chand Mullick’s 
declaration that he does not believe the 
words **Gopessnr Dutt ” in the alleged Will 
to be in Qopessur’s handwriting. 

Prior to this he had said he was acquaint¬ 
ed with Gopessur’s handwriting, but when 
he was shown Exhibit D, he said: 'I have 
got to compare it with other handwriting.” 
But, notwithstanding this statement, and 
in spite of the other signatures not being 
shown to him, he asserted bis belief in tbe 
terms I have indicated. In cross-examination 
he was able to go further for he then asserts, 
**I also say this Will is not his Will, I am 
prepared to swear it is not his signature.” 
Later he says, “It was not his intention to 
make a Will like this Will. The signature is 
not like tbe signature of his hand. From all 
these circumstances I say it is not bis signa¬ 
ture.” 

Perhaps, too literal an interpretation should 
not be placed on his declaration that before 
he came into the box, neither Mr. Kar nor 
any one else asked him about the signature 
of tbe Will. This is a common form among 
witnesses of a certain type, and possibly Gora 
Chand should be given the benefit of this 
somewhat equivocal concession. Bat Gora 
Chand is not a man for half measures: not 
only does he gain sufficient confidence to make 
his unqualified statement regarding the Will 
and the signature, but he is able to ascribe 
the Bengali date under the signature to the 
petitioner. He betrays too much zeal. 

Then comes Bissessur who in the witness- 
box is prepared to pledge hia oath that the 
signature at the foot of Exhibit D, the pro¬ 
pounded instrument, is not his brother’s 
signature. This confident assertion has to be 
contrasted with his behaviour when he waa 
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shown the instrument by Mr. Rutter on the 
19th of July, and with the attitude ta en P 
in the affidavit supporting his caveat. 

Surely, if the signature is the manifes 
forgery that Biasessor now declares, he would 
have denounced it as such on the 19th of July, 
and he would have formulated his opposition 
in more emphatic terms. He was a witness 
who did not impress the learned Judge, and 
his statement that the signature is not his 
brother’s is not, in my opinion. Of any 

value. , , . 1 • «i. 

Then there is the evidence which aims at 

showing Gopesaur was incapable of execi^mg 
a Will on the 27th. This proceeds from Gora 
Chand Mullick, Bisaessur Dutt, Nityananda 
Thakur and Jogeasur Kahar. I have already 
dealt with the evidence of these witneaaea so 
far as they purport to describe hia raental 
condition; their version of his physical 
incapacity is equally unconvincing. Nitya¬ 
nanda and Jogeasur seek to negative any 
opportuntiy or poaaibility of executing a Will 
on the evening of the 27th, but I do not regard 
these witneeses as deserving of any credit. 
This view accords with the learned Judge’s 
appreciation of their evidence; it is suppoi t- 

ed by the general character of theii testimony, 
and is justified by the mode in which they 
came to be ranged on the caveator’s side. 

In my opinion, of the evidence directly 
bearing on the question whether Gopesaur 
executed his Will on the ‘^7th June as alleged 
by the petitioner, there is a distinct pre¬ 
ponderance in favour of its execution. Is 
there then anything in the probabilities of 
the case that disturbs this preponderaiiceP 
To answer this it must be seen what are the 
facts and considerations that have to be taken 
into consideration in estimating these pro¬ 
babilities. We start with the fact that there 
was an estrangement between Gopeasur and 
Bissessur, who alone opposes the Will, and 
that Gopeasur was at least anxious that 
Bissessur should have no interest in his pro¬ 
perty. 

On the other hand, he was on terms of 
affection with his wife, who had, moreover, 
as far as one can judge, nursed and attended 
him with devotion in his distressing 
illness. There was, therefore, nothing in the 
state of the family or his feeling that would 
suggest it was improbable he should make 
an absolute disposition of hia property in his 
wife’s favour, and, in so saying, 1 do not 
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sed into the cuetody of Mr. Rutter bearing 
the signature that is now denounced as a 
forgery Oar attention has been called to 
that signature, though not to the P'’°tograph,o 
enlargements, and it has been 

n the “u " and the crossing of the tt 
should arouse suspicion. It is a ° 

common knowledge that forgeries 
I do not say always, present certain appear¬ 
ances which are indicative 

Counsel, when questioned as to this, was 
unable to suggest that 

hibited any of these marks. I do not say that 

this is in any sense conclusive, but, at any rale, 
it justifies the view that when the document 
came into Mr. Rutte’r pcssession, and that 
was comparatively speaking within a short 
time after Gopessur’s death, it did not present 
these appearances which are commonly 
associated with a forged signature. 

Then there is Bissessur’s behaviour on the 
19th of July, and the ordinary presumption 
against misconduct which I think the peti¬ 
tioner is entitled to ask should he ranged 
among the probabilities in favour of her 

Btory. 

And now 1 come to the probabilities which 
the cftvcfttor asserts weigh with overwhelming 
foice against, the validity of the Will. Fmf, 

1 will take up the story of the preparatieu of 

the drafts ami the propounded instiament, 

Exhibits B, C and I). What is said by the 
caveator is this:—this story is so bonnd np 

with the aotnal issue in the ease that if it be 
disbelieved, it creates an insurmountable 
iniptobability in the caveator’s way and more 
than that, it. would beimpcssible to act on the 
evidence of those involved in it, that is to say, 
of the petitioner, Shambunath and Pran* 
nath when they apeak to the execution of the 

Will. 

The stmy preset ted hy the petitioner 
this. On the night of the ISih of Jatie, 

Qoptfsur suffeied a relapse and ou the Ktn 

Shnmbhunath was sent for. In the evening 
Gopessur told him he wanted to consult him 
about bis Will. Nothing further, however, 

was said that night. On the next day, 
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Sunday, the topic was renewed and Sham* 
bhunath’s version is as follows:— 

"(To the Court—He said stop here to-night, 
we will have a talk to-morrow). The next 
day was Sunday the 20th June, After our 
meals myself and Prannath remained with 
Gopessur, Gopessur told me to make a Will 
for him. To that I questioned why you are 
eager to make a Will. To that the answer was 
"As there was a relapse he had better make 
a Will”, and the second reason he said that he 
had on several occasions heard from me that, 
in case of his dying intestate, his properties 
would go to his brother, and said that you 
know our respective feelings towards each 
other, meaning himself and Bissessur. So 
by the Will he wanted to exclude 
his brother. Then I inquired what kind of 
Will do you want to make. He said first 
thing he wants to give everything to his wife, 
and also give her power to adopt and give 
certain legacies. Having heard that I told 
him to send a carriage to Mr. Rutter 
and he will do everything. To that he said 
'Lat me prepare the Will and afterwards I 
shall go to Mr. Rutter to his office any other 
day,, and get it attested by him and Mr. 
Rutter junior, and leave my Will with 
them.’ Then again be pressed me for the 

Will. 

"(To the Court—To make the Will for him). 

“To that 1 said one thing you ought to 
consider now. You are going to give your 
properties to your wife and give her power 
to adopt. In case she does not adopt and 
dies intestate, whom do you want your estate 
'Should go to, as in that case the properties 
which you are giving to your wife would go 
to her parent's line. To that he answered I 
have no children. She is my wife. I want 
to give her everything. I am not coming 
after my death to see how my wife deals 
with the properties. Hearing that I said 
you can write down your intentions on paper 
and that will be your Will, only you are to 
see that an executor or executrix is appointed 
and that you sign it in the presence of two 
persons who must also witness it. Then he 
ordered bis Sircar Prannath io bring paper 
^nd writing materials and he dictated his 
intentions and Prannath wrote. That was 
in my presence. This was about 12 noon. 
As there were certain interlineations, Gopes* 
Bur asked Prannath to fair copy it and said 
in fair copying you make the last para. 


the third one and the third one the last 
para. 

(Shown document). 

"This was the first copy that Prannath 
wrote. The third para, contains the legacies, 
he wanted that at the end so as to fill in the 
names and amounts of legacies at the time 
of execution. This contains what I heard 

Gopessur dictated correctly. 

"After it was written oat, the testator read 
it. He said it was all right. Just then 
Gopessur’s friend Jogendra Nath Sur came 
in. Jogendra was a neighbour of Gopessur, 
They had known each other from boyhood I 
think. I saw Jogendra with Gopessur since 
Gopessur’s marriage. Jogen went into the 
room (myself and Prannath both were there), 
and Gopessur told him the same reasons as 
to relapse and said that he was going to 
make a Will and handed over the paper to 
him, the first draft written oat by Prannath, 
to read, saying that this contains the same 
provisions as he used to tell Jogen. Jogen 
Babu read it out. 

"(To the Court—He read it aloud. We all 
heard). And then Gopessur told him to 
fair copy it, asking him to alter the paras, 
as I have already said. As there was no 
paper in the room Prannath was going to 
bring paper from the Daftarkhana in the 
adjoining house which was the Thakurbaree, 
but Gopessur said you both better, meaning 
Jogen and Parnnath, go there, and write out. 
They went away. About half an hour after 
they came back. I was all along with 
Gopessur, and Jogen handed over both the 
papers to Gopessur. The original draft and 
the fair copy written out by Jogen. He 
read both, Gopessur read both. 

(Shown document). 

"This is the fair copy 1 refer to. It was 
handed to Gopessur in my presence. It’s in 
Jogen's handwriting. 

"During the time Prannath and Jogen were 
away, I don’t recollect anything. 

"After reading both the papers Gopessur 
gave me the fair copy (Exhibit 0) to look at. 
On seeing I said this would not do as there 
was much space between the several para¬ 
graphs, and he inquired how it was to be 
written. 1 said there ought not to be any 
space so let it be written out again without 
any space. To that Gopessuar directed Pran¬ 
nath to re-wnte it at night and give him 
the next morning, and gave both the papers 
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toPrannatb. He said there was no use of i 
hurrying now, you can write at night, and 1 
give me the next morning, so that Gopessur i 

loM exeoute it in the presence of the i 
doctors when they came. I stayed with 
Gopessur in this garden-house that night 
He asked me to stop that night also. I had ( 
also my father’s permission when he turned 
up that night. Dr. J. N. Mazumdar came 
that night. He said the patient is much 
better now, and hoped to give him rice next 
morning— Monday morning. On Sunday 

my father was there in the morning, but 
came away when the doctors left in the 
morning, then again my father and mother 
both went up there a little before daak i 
think, and I came away after the doctor left. 

1 remained there that night. 

“Next morning (Monday, 2l8t June), at 
about S o’clock, Prannath brought all the 
three papers, the original draft, the fair 
copy and the copy he had written out the 
previous night, and gave them to Gopessur 
in my presence. Gopessur saw them. He 
read them and said that he was feeling much 
better so let the execution of the Will be 
postponed now, and said, as s-on as he was 
well and allowed out for drives, he would 
come to Mr. Rutter at his office and execute 
the Will there, and told Prannath to 
keep the three papers in the almirah, and 
Prannath kept them there. The almirah 
was closed, Gopessur handed over the key 
which was attached to bis Har (golden 
chain) he wore. He handed both key 
and chain, and Prannath opened tlie almirah 
and kept the papers there and handed 
the key and chain back. It was about 

8 A. M.” 

For the caveator it was asserted before 
us that this is a false case, and that those 
of the petitioner’s witnesses who have de- 
posed to it have conspired to tell a false 
story, and this assertion is based not on any 
definite sworn testimony to the contrary, 
but on the inherent incredibilit.y of the story, 
and the inference invited by an examination 
of the documents. 

It it said, it is incredible that Shambhu- 
nath should have preserved the attitude of 
aloofness he professes, seeing that the purpose 
for which he was invited was to assist in the 
preparation of the Will, that the Will itself 
points to the handiwork of a lawyer and not 
of a layman, and that the story as to the 
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preparation of the three docamenla (Exhibits 
B, C and D ), more particularly when regard 
is’had to their appearance, is not worthy of 
acceptance. 

I am disposed to thick the assistance 
rendered by Shambhunath in the preparation 
of the Will has been minimized and it is this 
that has furnished the caveator with bia 
most potent controversial weapon of attack, 
and if, at first sight, this would seem to 
imply a laf'k of candour on his part, a closer 
examination shows that he has dissociated 
himself from that which is formal, not that 
which is of real and essential importance m 
the Will. Thus he, in effect, admits, without 
any attempt at concealment, that the men¬ 
tion of an executrix in the Will may be fairly 
attributable to him. and that he had a 
hand in placing the absolute interest of 
Jarat beyond question. And, after all, 
these are the two matters in which he 
might be said to have an interest, these 
aie the matters of substanca. The power 
to adopt was, if anything, to his detriment 
while the pecuniary legacies are of no 
serious moment. Much has been made 
of the phraseology and form of the Will, 
and it is in this oonneoliou that Mr. Mohini 
^^lohan Chatterjee, an attorney of this 
Court, has come forward to lend his sup¬ 
port to the caveator’s case . He is described, 
and has been treated by Mr. Justice 


port to the caveator’s case . He is described, 
and has been treated by Mr. Justice 
Ghitty, as an expert, and his evidence had 
a manifest intluenoe on the learned Judge. 

In the view I take of this gentlemau’s 

evidence I do not consider it necessary to 
discuss in detail the relevancy or irrele¬ 
vancy of its different parts, or his title to 
give the evidence he did as an expert: it 
suffices for me to say that I do not attribute 
to his testimony the importanoa that the 
caveator claims for it. Our attention liM 
been drawn to words and phrases which, it 
is said in the light of Mr. Ghatteriee|a 
evidence, could only have owed their 
appearance to Shambhunath but it is not 
unreasonably answered that, if this was 
the caveator’s case, then it is to be regretted 
that these points were not put to Shambhu- 
nath, and it is appropriately pointed out 
that he was cross-examined by a learudd 
and experienced Counsel in every way 
(quipped, possibly as well equipped ae Mr, 
Chatterjee, for the purpose of estimating 
whether the words and phrases were ae pteg- 
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nanfc of suspicion as Mr. Chafcterjee would 
have the Court believe. Thus, the caveator’s 
Counsel would see something sinister in the 
fact that the widow is merely authorized 
and not directed to adopt, and yet he is con¬ 
strained to admit that, in law, the result is 
the same. Next, he would see something 
even more sinister in the fact that the widow 
takes an absolute interest whilst no effective 
legal provision is made for the adopted son. 
It is difficult to appreciate with exactness 
what the train of reasoning here is : whether 
the omission points to the presence, the ab¬ 
sence, or the abase of legal assistance, and the 
learned Counsel did not succeed in elucidating 
this point. But be that as it may, it was 
conceded that the mere fact that an absolute 
interest was given to the widow was not in 
itself snpioious, and it could not well be 
otherwise contended in the light of common 
knowledge, and, indeed, what it may be 
worth it may be remarked that the Privy 
Council in Dou’lat Koer v. Ramphul Dass 
(6) upheld a Will propounded by a widow in 
whose favour a similar disposition had been 
made. So it must be on the absence of an 
adequate provision for the adopted eon that 
comment is made. Now it is outside my 
present purpose to construe the Will so far as 
it relates to the adopted son’s right, but I am 
by no means sure that the author of the 
document may not have thought that the 
adoption, apart from special provision, might 
detract from the widow’s right in favour 
of the adopted son, for he expressly declares 
that the adopted son shall not be competent 
to put forward any manner of claim in 
respect of the testator’s properties during 
the life-time of the wife. I do not propose 
to discuss the legal effect of the provision, 
but the words appear to me to suggest an 
impression in the person responsible for 
them, that the adoption in itself might create 
a right in the adopted son. This may have 
been a misimpression, and, if so, it is one 
into which a layman rather than a lawyer 
would have been misled and in any case I 
fail to trace Shambhunath’s hand in it. So 
much for the caveator’s contentions based on 
the internal evidence furnished by the words, 
phrases and provisions of the alleged Will. 

This brings me to a topic on which, 
before ns, the caveator’s Counsel has prin¬ 
cipally directed and concentrated his attack, 

(6) 25 0. 459j 25 I. A. 21j 2 0. W. N. 177. 


that is to say, the actual preparation of 
the documents B, 0, D, as disclosed by 
the evidence. The whole story, it is urged, 
is incredible. Thus, it is said that it is 
ridiculous to suppose C was rejected be¬ 
cause of the wide spaces between the 
paragraphs, and that this is merely a 
device for bringing Jogendra Nath Sur 
into the plot. 1 cannot agree with this. 
T think the explanation of the rejection is 
eminently reasonable, when it is borne 
in mind that the proposal was that 0 
should be executed as a Will. Then it is 
said that in view of the fact that both 
C and D are alleged to have been drafted 
in the daftarkhana no satisfactory expla¬ 
nation of the difference in the ink is given, 
for that vouchsafed by Shambhunath is 
improbable. Bat if an explanation was 
desired, it should have been sought of the 
only man who could give it. Praunath 
alone knows the conditions under which 
he wrote out Exhibit D, but he was not 
questioned on this point. Then it is 
asked why was Mr. Rutter not icstructed 
to appove the drafts, why was he not 
invited to attest the Will, why was the Will 
not executed in the presence of the doctorsP 
No doubt had any of the precautions in¬ 
dicated in these questions been observed, 
much trouble would have been saved, but 
I cannot regard the failure to ob.serve 
them as creating any serious improbability. 
The truth is, superstition and caprice are 
not foreign to the execution of a Will, 
and the reluctance that results from seeing 
in a Will a “remembrancer of death” is 
not without its influence on the behaviour 
of intending testators. Then it is said 
Q-opessur was in extremis. If by this is 
meant that he was in articulo mortis^ and 
that he was testamentarily incapable, the 
answer is that this contention is against 
the weight of evidence: if it is meant that 
the Will is alleged to have been executed 
in circumstances which call for a vigilant 
scrutiny of the evidence, my reply is that 

to the best of my ability I have'endeavoured to 
perform that duty. Then how do matters 
stand if the preparation of Exhibits B, 0 and 
D be looked at from the petitioner’s point 
of view? We start with this that lam con¬ 
vinced these documents were in existence on 
Tuesday, the 29th of June, and were hand¬ 
ed to Mr. Rutter on the morning of that day. 
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This ia the conclusion at which Me. .Tastic3 
CbiUy also arrived. The petitioner s ver¬ 
sion if true, affords a reasonable explana- 
tion’ofhow the three documents cirae into 
existenca, and yet, at the s.me t.me, the 
camstancee which explain their peonliaritie^, 
depending as they Ay on the cirioas and 
trivial chances of actual events, are not such 
as a forger would be likely to forecast or 
invent. More especially is this so if, as 
the caveator would have us suppose, the 
documents were prepared while Gopessur 
was in a moribund state or afterwards. 1 
do not propose to examine the possibilities 
of this theory in derail, but it is not without 
its difficulties. The time at the disposal of 
the Bohemeis was not long, while their 
undertaking was complex. Gopessur died 
in the early hour-s of Monday, docaraenta 
were in Mr. Rutter\s posaeaaion on the follow¬ 
ing Tuesday morning. From this period 
must at least be deducted the time occupied 
in the funeral ceremony, that la to say, 
from 6 or 7 in the morning, when the party 
started for the ghat till their return at 12 cr 
1 . lathe available time much had to be 
done; the story requiring the preparation of 
the three drafts had to be composed or 
sketched, at any late, in outline by some one, 
the three documents had to be prepared with 
the interlineations, erasures and variations 
that they exhibit, the two writers and Rem 
Chander Neogi had to be procured and con¬ 
vinced, there was the attestation clause to be 
added by Shambhunath, and the attesta¬ 
tion by him and Hem Chander, there was 
the admirable imitation of Gopessur’s sig¬ 
nature to be effected, and the widow's addi¬ 
tion of the Bengali date. Leaving out all 
such hindrance to despatch as the feelings 
evo'red by Gopessur’s death might be expect¬ 
ed to create, this would be no mean perform¬ 
ance on the part of this confederation of for¬ 
gers. 

Though the caveator is not bound by the 
theory advanced in his interests, I have not 
thought it necessary to disease other possible 
but unpropounded theories. On the other 
hand, as favouring the view that the drafts 
were prepared on the 20bh, we have the fact 
that the advisability of a Will was discussed 
when the doctors came on the 20ih, while 
Mr. Rutter declares that he heard of the 
two general provisions of the Will two or 
three times before the dooumeubs were 


brought to him. To escape from this im- 
portant statemeut, the learued Judge says. 
‘*Mr Rutter’.s memory may be deceiving 
him on this point,” while before us it has 
been suggested, not that Mr. Rutter was no 
told about the two general provisions, but 
that he must have been so told after the 
documents had been banded over to him. ^ 

Bat if this is the civeator’s case, it is a 
pity it was not pub to Mr. Rutter while 
he was in the witness-box. he could have 
dealt with it. For ray part. I can see no 
sufficient reason for nob accepting Mr.^ Rut- 
ter’s statements in the sense in which he 
made it, and. if so. it unquestionably lends 
considerable support to the petitioner’s case 
that the documents were prepared before 
Gopessiir’s death. 

I have discussed these three documents 
Exhibits B, C and D in considerable detail as 
the civeator so largely rested his case on 
what he contended was the obvious falsehood 

of the story. 

The conclusion to which I come ia.that the 
story of the three documents is in the main 
true, and though Shambhunath may not have 
been so detached as the evidenos would make 
out. I hold that Exhibits B, C and D were 
written out as the witnesses describe, and 
that Gopessur was responsible for them, 
and knew and understood their contents. 
His mental capacity at that time had not 
been questioned, so that had it been neces¬ 
sary it would have been open to the petitioner 
to rely on the doctrine recognized in Perero 
V. Perera (5). 

It now only remains for me to express the 
view I take of the whole case. The weight of 
evidence, in my opinion, is strongly in the 
petitioner’s favour, both as to Gopessur’s 
mental condition and the fact of execution. 
Though there are matters on which there 
is room for doubt, 1 am unable to regard the 
probabilities as opposed to the case made by 
the petitioner, rather otherwise. Moreover, the 
mere improbability of this or that in so 
complex a transaction as that under oon 9 idei*a- 
tiou cannot go for much against the clear 
and distinct evidence of witnesses of g<wd 
general character, and, after all, probability 
and improbability of the type with which we 
are here ooiioerned is apt to become a matter 
of speculation and predilection, for difiEerent 
persons not differently in eimilar oiroumatan- 
oes and much of that which has beau 


INDIAN CASt!8, 


591 


voi. xini 

GOPESS[TR DUTT V. BISSESSUB DUTT. 

classed as improbable in this case comes to 
little more than a failure to observe a hig’her 
standard of precaution and to do the 
wisest and safest thing under the ciroum- 
stances. 

The conclusion then to which I come is 
that Gopessur did sign Exhibit D on the 
evening of June the 27tb, as alleged by the 
petitioner, that he intended by so signing 
to give effect to the writing as his last 
Will, and that at the time he was of sound 
mind and capable of exercising a judgment 
as to the proper mode of disposing of his 
property, and that he knew what he was 
doing. No dispute was raised before us as to 
the legality of the attestation. 

The judgment of Chitty, J., should, there¬ 
fore, be reversed, and a grant of Probate 
made to the petitioner, Sreematy Jarat 
Kumari Dassi. The costs of suit and 
appeal throughout must be borne by the re¬ 
spondent, Bissessur Dutt. 

WooDROFFB, J.—A considerable number 
of decisions have been cited upon the 
queskou of the nature of the proof required 
in the case of Wills. In my opinion a 
reference to them is unnecessary, for I am 
not aware that a Probate case is in any 
respect singular as regards the application 
of the general principles of proof. Those 
general principles have been stated in the 
Evidence Act to be as follows:— 

Whoever desires any Court to give 
any judgment as to any legal right or 
liability dependent on the existence of facts 
which he asserts must prove that those facts 
exist.** (Evidence Act, section 101). In this 
case we are asked to give judgment as to the 
existence of the Will propounded and as to 
the legal rights which follow such a conclu¬ 
sion. Section 3 shows the meaning of proof 
to be that the fact (in this case the Will) is 
proved when the Court, after considering 
the matters before it, either believes it to 
exist or considers its existence so probable 
that a prudent man ought under the cir¬ 
cumstances of the particular case to act 
upon the supposition that it exists. Bach 

case must, therefore, be determined on its 
own facts. 

Upon, however, the decisions cited I 
would observe that the rule in Tyrrell v. 
Ponton (1) applies, in my opinion, to cases 
where the circumstances of suspicion arise 
from the nature of the case as put forward 


by the propounder. In such cases tho 
propunder must remove the suspicions 
which his own case creates. Where, how¬ 
ever, the alleged suspicion against a Will 
arises from facts which form parts of the 
impugnant's case then the Court must see 
whether the facts which are said to give 
rise to the suspicion are proved or whether 
the plaintiff’s case is proved. The rule, 
therefore, does not apply where the ques¬ 
tion is simply which set of witnesses 
should be believed [S^ama Ghoran Kundu 
V. Khettromoni D&st (7)]. In the present 
case the defendants put forward (though 
in an uncertain way and at a late period 
of the case) a charge of forgery. This 
the learned Judge has found to be not 
established. 

Of the defendants* eight witnesses the 
first and last are formal. The learned 
Judge does r.ob accept the caveator’s evi¬ 
dence, nor that of the two former servants. 


<iu xeasr, confider 
Colonel Pilgrim’s evidence necessary for his 
decision, though on other points he does 
refer to it. The bulk of Colonel Pilgrim’s 
evidence was irrelevant. He stated that he 
was unable to pronounce an opinion either 
as to the cause of death or as to the physical 
and mental condition of the alleged executant. 
This admission substantially disposes of his 
evidence. Other portions of his testimony 
are inadmissible as being mere advice to the 
Court on the evidence and outside the 
opinion rule, or if admissible in form, are 
not, in the present cirumstanoe, of value 
or relevant. This testimony appears 
to have been given not after hearing 
the evidence but on a copy of the dis¬ 
position. It has been objected that this 
itself makes the evidence inadmissible 
I do not agree, though I think the better 
course to follow where expert testimony is 
given is that the expert should hear the 
evidence as to which he is asked his opinion. 
There remain the two witnesses Mohini 
Mohan Chatterjee and Gora Chand Mulliok. 
As regards the first it was contended that he 
was not expert. It is, however, quite clear 
in my opinion, that be is expert on questions 
relating to the Bengali language which ia 
his own (including Bengali legal terms) and 

Sanskrit which he has studied. It is essen- 

distinguish the rule of onali 
(7) 27 I. A. lOi 4 0, W, N. 501j 27 (7, 621. 
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fioatiou founded on tbe experience of the 

witness and that 
the Court with an opinion 
must be fitted or expert m 

which he gives his «epposed knowledge^ 

In some cases, viz., where the witness 
“exDert” in the narrower sense, his comp 

however, whether besides deposing to faots 

he is to be permitted to express 
is another matter. In each case, there ore 

it must be asked, is the matter one upon 
which the witness is sufficiently qualified y 
experience ; and if he is, is it a matter upon 
which the witness is permitted to assist 
Court with-his opinion? This must be (sec 

tion 45, Evidence Act) a matter of foreign 
law, science and art. handwriting or finger 
impressions. It would be relevant in this 

case to prove by the evidence of persons who 

knew him that the testator was of limited 
education and without literary and loga 
attainment and then -that the alleged Will 
was written in literary Bsngali and contained 
terms of a peouliar literary or teiichical legal 

character, and on these facts to invite the 

Court to say that the Will was not written 
by the deceased. His evidence, however, in 
parts goes beyond this and where it does is 
inadmissible as where he was asked to ex- 
press an opinion as to the literary skill and 
culture and legal knowledge of the deceased. 
The learned Judge states that this evidence 
raises a grave doubt whether the Will was 
the exclusive composition of tho alleged 
testator as the petitioner's witnesses assert. 
As regards Gora Chand Mullick, the learned 
Judge, after stating that he is a partisan of 
Bissessur and that portions of his evidence 
are hard to believe, says that he is inclined 
to think that his story as to the deceased’s 
physical condition is substantially correct. 
These two are practically the only conclusions 
(though it may be doubted whether they 
amounted even to that) which are held to bo 
establised by the defendant’s evidence. 


The question then became simply this: 
Had the plaintiff under these circumstances 
made out his case? The learned Judge has 
held that he has not, because ho thinks 
that there are elements of doubt and sus¬ 
picion which have not been removed. 

Before dealing with this there are two 
points of evidence which arise upon the de* 


fendaut’8 case as to which I desire to express 
my opinion. As regards Bissessur the learn- 

ed Judge points out that be abs ained from 

going into the witness-box until all bis 

witnesses other than the experts 
witnesses had given evidence. The Court 
might and, I venture to say under the cir¬ 
cumstances of this case, should have directed 

that the oaveator be examined earlier, if no 

(as would have been proper) in the tirst 
place The t'^ourt has always power to do 
this under section 135 of the Evidence Act. 

Next, in re-examination of the witness Cora 
Chand,’ an unproved copy of a statement 
briefed to Counsel of his evidence was put 

into his hands and he was asked whether It 

correctly represented the substance of what 
he had told the caveator’s attorney. 1 he 
question, though objected to, was allowed and 
answered affirmatively. It is not necessary 
to consider whether it was admissible as the 
document itself was subsequently reseated. 

I would observe, however, that the Court 
could not assume that the document was 
proved from the refusal of opposing Counsel 
to cross-examine to it. The latter was en¬ 
titled to wait until the Court ruled whether 
the document had been proved or not. A 
question has arisen in couneotion with this 
as to the right of Oounael to inspect a doca- 
raent which opposing Counsel has put iu the 
hands of a witness. The rule on this point 
appears be correctly stated in Taylor on 

Evidence, 1452, as follows:— On the whole 
the practice seems to be that if the cross* 
examining Counsel, after putting a paper 
iuto the hands of a witness, merely asks him 
some questions as to its general nature or 
identity his adversary will have no right to 
see the document, but that if the paper be 
used for the purpose of refreshing the 
memory of the witness or if any questions 
be put respectieng its contents or as to the 
hand writing in which it is written (as in 
the case, PecK v. Peck (8), cited to us in 
argument) a sight of it may then be demand* 

ed by the opposing Counsel. 

Proceeding then to the propounder 8 case 
we have the following faots: The Will is 
not an uuotBoious one. The deceased h«w 
no children living. The evidence clearly 
establishes that he was on very bad terms 
with his brother Bissessur and desired to 
exclude hi.s taking auy portion of his estate. 
{S) 21 L. T. OTOjlS NY. H. 295. 
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He was on good and probably affectionate 
terms with his brother Parmeswar who is 
dead and was possibly fond of his child. 
The latter, however, is provided for, having 
succeeded to his father’s estate. If the 
alleged conversation between Sbambhu Nath 
Sen and J. N. Mazumdar is admissible, a 
matter which is open to doubt, it is of too 
vague a character to establish any intention 
to benefit Parmeswar’s son. There is no 
suggestion that the deceased was not on good 
terms with his wife to whom he left his pro¬ 
perty. It has been found that there is 
nothing improbable in such a disposition. 
Mr. Rutter says that about a week before 
deceased’s death he had heard that the 
testator was going to make a Will and that 
he had heard from Sharabhu Nath Sen of 
the two general provisions of the Will The 
medical evidence (the veracity of which is 
not impeached) also proves preparations for 
a testamentary disposition. Mr. Rutter, who 
was the solicitor of the family and whose 
credit it is admitted is beyond attack, swears 
that the signature on the Will is that of the 
deceased and that the Will and the two drafts 
were in his possession on the Tuesday fol¬ 
lowing the death of the testator. There is 
other evidence as to the signature which is 
strongly supported by the attitude which 
the caveator assumed on this point. Though 
he now alleges the Will is a forgery he did 
not set that up in his affidavit of 20th August 
1909, though in the previous month he had 
seen the Will at Mr. Rutter’s office when he 
says he at once detected that it was not his 

brother’s sipature. He says that Mr. Rutter 
asked him if he had any doubts with regard 
to the signature upon which the witness said, 

I told him how could I tell him?” The 
affidavit is silent on the point. 

medical evidence es¬ 
tablishes the mental capacity of the deceased. 

n my opinion the cross-examination of these 
witnesses which was very brief does not 
challenge their evidence as to the physical or 
mental condition of the deceased. It was not 
open then for the caveator to contend that 
their evidence was meagre or unsatisfactory 
on points which their cross-examination in no 
way challenged. It was argued that it was 
not good policy to cross-examine the doctors 
even though they had prior to suit been ap. 
proaohed by or on behalf of the caveator who 
admits them to be persons of respectability 


anxious to speak the truth. One might have 
understood this argument where the credit 
of the witness was doubtful but this is not 
impeached. An omission to cross-examine 
is not intelligible on the assumption that 
there was a desire to elicit the truth. We 
have it then that there is the Will con¬ 
taining provisions of a probable character, 
the intention to make and the general 
provisions which were disclosed to a witness 
whose credit is not impeached, which bears 
a signature which by the same witness as 
by others is shown to be that of the deceased 
who by the testimony of medical witnesses 
(whose respectability is not impugned) was 
of sound and disposing mind. All this is 
most powerful evidence to support the 
evidence of preparation and actual execution 
of the Will. The main attack here has been 
against the evidence as to the preparation 
of the draft on the 20fch, It is contended 
that the evidence that the deceased dictated 
it without assistance except such as Shambhu 
Nath Sen admits is untrue and that in fact 
the draft was the composition of the latter 
witness who denies this from fear that it 
might be suggested that he had exercised 
undue inflaence over the deceased for the 
benefit of his sister. It is possible that the 
witness, Shambhu Nath Sen, may have under¬ 
stated the assistance which he gave to the 
deceased but that fact alone, e7en if it were 
established and he had been (as he was not) 
directly cross-examined on the p )int, would 
not, in ray opinion, under the circumstances 
of the case, be sufficient to displaca the 
strong inferences in favour of the Will which 
arise from the rest of evidence in the cause. 
If, as I find, the signature is that of the 
deceased and the latter was when he affixed 
it of sound mind and knew what he was 
doing the details as to the mode in which 
the Will was actually prepared are in this 
case of secondary importance. 

It is noteworthy that objection was taken 
to Mr. Rutter stating what Shambhu Nath 
had said to him prior to the death of the de- 
ceased relative to the preparation of the 
Will, and that on the 7th January 1910 a 
suggestion was made to him in cross-examina- 
tion that there wae then in his offioe a deed 
of gift by the deceased’s widow in favour 
of Parmeswar which was to ba executed 
If Rrobate was granted, a suggestion which is 
only consistent with there having been a Will 
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uliich gave tl.e property absolntely to ber. 
There is no caveat entered from Parmessnr’fl 
blanch of the family though it is charged 
that the alleged forged Will defeats the alleg¬ 
ed intention of the deceased to benefit it. 
Hem Chander Nergi one of the attesting 
witnesses is employed by that branch of the 
family. 

It is further suggested that the attorney, 
Shambhu Nath Sen, who it is charged took 
the principal part in the alleged forgery of 
the Will, told Dr. J. N. Mazumdar that the 
deceased’s nephew was to be benefited under 
the Will which lie was about to forgo and 
which when produced in fact excluded the 
nephew. These and other suggestions, the 
nature and (on points) absence of cross-exa- 
minatior, and the time and mode in which 
the defence has been presented indicate very 
clearly to me that the cS-veatorhas no definite 
case, and the charges he now makes fail. On 
the other hand, for the reasons 1 have .stated 
I am of opinion that the propounder has 
established the Will, 

I agree, therefore, in decreeing this appeal 
and in the order passed thereon. 

Af-peal allowed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 928 of 1909. 

January 29, 1912. 

Present: —Mr. Justice Coxe. 
KARIM KHAN— Defendant No. 1 — 

Appellant 


Where a Court appointed a person other than 
the oortir.cated guardian of a minor, who acted ad- 
versply to the minor’s interest, as the minor s next 
friend in a suit in which the guardian was also a party 
but service of the formal notice under section 440 
of the Civil Procedure Code of 1882 upon the guardian 

was defective: • i i. • 

Held that it was merely an unimportant ir¬ 
regularity and that the minor was properly re- 

^ Aiidnapur Zeinindory Co. Ld. v. Qohinda i/ahfo, 8 
C. L. J. 31, referred to. 

Appeal from the decree of the District 
Judge of Tippeiah, dated February 15th, 19C9, 
modifying that of the Munsif of Oomilla 
dated Februaiy 15th, 1908. 

Babu Shashadhar Pou, for the Appellant, 

i^pr. - for the Res¬ 


pondents. 

JUDGMENT.—1 am concerned in this 
appeal with the interests of the plaintiffs 
Nos. 1 and 2. When they were minors, the 
defendant No. 2 was their certified guardian 
and bhe sold the property in suit to the de¬ 
fendant No. I without the permission of the 
Distiict Judge. The defendant No, 2 is the 
mother of the plaintiffs Nos. 1 and 2 and the 
defendant No. 1 is the brother of their father. 
The plaintiffs have now sued to have this 
sale set aside and for recovery of poeseseion, 
and Ibis has been decreed by the lower Ap¬ 
pellate Court. 

The defendant No. 1 appeals. On hia be¬ 
half it has been argued that the sale benefited 
the minois and was a perfectly honest trana- 
aclion and that the Court should have held 
that it was binding on them. 

It is peifectly clear, however, that the sale 
coT.traviiud the provisions of seolion 29 of 
the Guaidians and IVards Act, 1890, and ia, 
thtrefore, voidable undei scotion 30. The 
turns of the section are perfectly airaple and 
must nccessaiily be observed by the Conrta. 


versus 

SALAMUDDI and another—Plaintiffs 
AND JELAKHA BlBl— Defendant No. 2— 

Re8P0NDF-NTS. 

Guardians and Wards Act (VIU o/18fi0),s.s’. 20, 30— 
Sale by giiardiaji wilhont permission oj Judge—Hcncfit 
of minor —Trrtnsac^ton honest—Whether sale liable to 
be set aside—Civil rroccdurc Code (Act XIV of 188;'^, 
8. 4^0—Next friend other than certificated guardian — 
Leave of Court—Notice to guorduin—Defective service 
of notice - Unimportant irregularity. 

Under sections 29 and 80 of tlie Guardians and 
Wards Act, 1890, the sale of u minor's property by 
hia guardian without the permission of the Courtis 
voidable, and is liable to bo sot aside oven if it hud 
benefited the minor and was a perfectly honest 
transaction. 


Secondly^ it is argued that the plaintiff 
No. 1 rnpht ret to have been allowed to 
nppiarfcrll e plaintiff b o, 2. The plaintiff 
No. 2 is still a minor and the defendant 
No 2 ia still tl e ceititied guardian and it is 
argued that M e suit slculd fail utder sec¬ 
tion 440 if tie cld Civil Procedure Code. 

The fiist Court, however, gave peimission 
to thi plhini.fi No. I to appear for the plaint¬ 
iff No. 2. The Older tuns as follows:—'The 
deler.dant No. 2 is Me certificated guardian 
of the plaintiffs Ncs. 1 and 2. The plaintiff 
No 1 hasbectmo major and wants to act aa 
the next friend of the plaintiff No. 2 on the 
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gronnd that the defendant No. 2 has acted 
adversely to the interest of the minor. I 
grant his prayer.’* 

It appears that notice of the application of 
the plaintiff No. 1 to appear fer the plaintiff 
No. 2 was not served on the defendant No. 2 
till very much later, if indeed it was served 
at all. On this point it's diffiouU to recon¬ 
cile the Endings of the Mnnsi^ In the 
order-sheet of the case he says that he cannot 
pccept a certain petition as legal proof of the 
service of notice as proved under seotion 44'0; 
but, from his judgment, it would seem that 
the legal proof of service was furnished when 
the arguments in the case had been heard. 

It is not disputed, however, that the defend¬ 
ant No. 2 was a party to the suit, nor is it 
alleged that she was unaware of the proceed* 
ings. 

From Order No. 16 of the Munsif, it would 
appear that the defendant No, 2 contested 
a certain affidavit of the plaintiffs on the 
ground that the defendant No. 2 had left 
the statim for home on the preceding day 
when the case was still going on. The defend¬ 
ant No. 2 was, therefore, clearly aware of the 
Bnit and it is equally clear that she never 
objected to the representation of the plaintiff 
No. 2 by plaintiff No. 1, nor is there the least 
reason to suppose that she was unaware that 
she was acting on the 2nd plaintiff s behalf. 
That being so, and formal permission having 
been given, rightly or wrongly, by the 
Munsif to the plaintiff No. I to act for the 
plaintiff No. 2, I do not think it will be pos¬ 
sible hereafter for the plaintiff No, 2 to con- 
tend that he was not properly represented, or 
lo attack the decision in this ca^e on that 
ground. The representation of the plaintiff 
No. 2, therefore, seems, in my opinion, to have 
been soffioient and if the seivioe of formal 
notice on the defendant No. 2 was defective 
it can only be regarded, in the oircurasianoes 
of the present case, as an unimporlant irre¬ 
gularity, 1 may refer in this connection to 
the case of Sdidtupur Zemtniari Co'npany. 
Limited v. Gobinda Mahto (1). 

Thirdly^ it has been argued tha*", under sec¬ 
tion 64 of ihe Contract Act, more should be 
given to tbedefeudants than has been allowed 
by the learned District Judge. The sum of 
Hs. ICO was allowed, as that was the sum 
received by the guardian of the minors. 
The learned Pleader for the appellant has 

(1) 6 C. L. J. 31. 
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been unable to show me what benefit, within 
the meaning of section 64 other than this 
sum of Rs. ICO, has been received by the 
plaintiffs from the defendant No, 1 the re¬ 
turn of which can possibly be claimed undei 
this section. 

Moreover, considering the relationship of 
the parties, the dofeadant No. 1 cxnnot have 
been unaware that the defendant No. 2 was the 
certified guardian and, that being s'», he is 
certainly n-it entitled to any special indul¬ 
gence, onsldering that the provisions of 
the Guardians and Wards Act were deliber- 
atfcly disregarded. 

The peints taken in the appeal, in my 
opinion, fail and the appeal must be dismiss¬ 
ed with oests. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Ouder No. 81 op 1911. 

January 17, 1912. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

MANIRA MU OBLIAR— Appellant 

versus 

DEWASI KAMANI PILLAI and others— 

Respondents. 

ya\il _ Power to co^npromise — Vakil exceeding power 

^Compromise prejudicial to client. 

Where the Vakil of a party to a suit entered into 
an agreement with the opposite party which settled 
none of the matters in dispute between his client 
and his adversary, but left his client to fight the 
whole matter in a fresh litigation, meantime sur¬ 
rendering suit property to the forinei: 

Held, that the Vakil acted improperly and the 
agreement of compromise was not valid. 

Appeal against the order of the District 
Court of South Aroot, dated 17ch January 
1911 in A. S. No, 273 of 1910, presented 
against the decree of the District Munsif of 
Chidambaram, in O. S. No. 74: of 1909. 

Mr. P. P. Do'uiswamy Mudaliar, for the 

Appellant. 

Mr. T. Ramnnnthnn, for the Respondents. 

JUDGMENT.—We entirely agree with 
the District Judge that the Vakil for the 
2nd defendant had no authority to enter 
into an agreement which settled none of 
the matters in dispute between bis client 
and the plaintiff, but left his client 
to fight the whole matter out in a fresh 
litigation, surrendering possess! >n of the 
property meanwhile to the plaintiff. We 
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think he had power to enter into a compro¬ 
mise, but not to enter into the agreement 
in question. The Vakil appears to have 
acted improperly in doing so. We dismiss 
the appeal with costs. 

Appeal dttmissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 915 op 1909. 

January 29, 1912. 

Present: —Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice N. Chatterjea. 

SATTA SRI GHOSHAL and others— 
Plaintiffs—Appellants 

versus 

KARTIK CHANDRA DAS and others— 
Defendants—Respondents. 

Presumption—Whether pre8umptio7i can he made in 
favour of u'Juit offends legal principle —Dobuttor 
lands —Shebait—Pr^sumpfton of permanent tenancy. 

A presumption in favour of a transaction assumes 
its regularity : it cannot bo made in favour of that 
which offends legal principles. 

Therefore, a presumption of pormanant tenancy 
cannot be applied to dehutter property, for to create 
a new and fixed rent for all time would bo a breach 
of duty in a shehait and is not presumable. 

Shibessuree Dehia v. Mothooranath Achrajee, 13 M. 

I. A. 270, at p. 275; 13 W. 11. 18 (P. C.), relied upon. 

Appeal from the decree of the Sub-Judge 
of 24*Pergauahs, dated November 28bh, 1908, 
reversing that of the third Munsif of Alipur, 

dated July Slst, 1903. 

Dr. Pash Behari Qhose and Babu Mohini 
Mohan Ghatteri?\ for the Appellants. 

Babus Madhah Bose, Shib Ohandra 
Palit and Surendra Ohandra i^en, for the 
Respondents' 

JUDGMENT. 

Jenkins, C. J.— This second appeal arises 
out of a suit to eject the defendants from a 
piece of land in Kidderpore on the ground 
that they are monthly tenants to whom due 
notice to quit has been given. The lower 
Appellate Court, reversing the decree of the 
Court of first instance, has dismissed the 
plaintiffs* suit with costa holding that the 
defendants have a permanent tenancy. 

From this decree the plaintiffs have ap¬ 
pealed. It cannot be said in the light of 
the decided cases that there are no materials 
to justify the lower Appellate Court’s view ; 
hat it has to be borne in mind that the con¬ 


clusion rests not on direct proof but on pre¬ 
sumption. 

The presumption in favour of a permanent 
tenancy implies that there is ground for in¬ 
ferring that the tenure was always intended 
to be and always was hereditary, or that it 
acquired that charaoter by subsequent grant. 
But a presumption in favour of a transaction 
assumes its regularity: it cannot be made in 
favour of that which offends legal principle. 

It is this that prevents our accepting 
the view of the lower Appellate Court as 
final, for it would seem that the property to 
which the presumption has been applied is 
dehutter. 

If it was debutter at the time the tenancy 
originated, then this would affect the appll- 
cabilit.y of the presumption, for to create 
a new and fixed rent for all time, though 
adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation 
of a variable rent from time to time would 
be a breach of duty in a shehaii and is not, 
therefore, presumable. I Shibessuree De6»u v. 
Mothooranath Acharjee (1)]. It should, there¬ 
fore, be seen whether at the origin of the 
tenancy the property had acquired its dehutter 
character and on this will depend the appli¬ 
cability of the presumption. 

In the course of the argument before us 
the appellants have relied on the use of the 
words Bharatia : we cannot pronounce an 
opinion as to the weight it should carry, but 
it will be for the lower Appellate Court to 
consider its bearing as one of the factors in 
the case. 

We reverse the decree of the lower 
Appellate Court, and send back the appeal 
for re-hearing in the light of the foregroiog 
remarks. 

The costs in this Court and those incurred 
elsewhere up to this stage will abide the 
result. 

Appeal alloiood ; 

Oase remanded. 

(1) 13 M. I. A. 270 at p. 275j 18 W. R. 18 (P. 0.) 
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CALCUTTA HICH COURT. 

Civil Role No. 4314 op 1911. 

December 1, 1911, 

Present :—Sir Lawrence Jenkine, Kt., 

Chief Justice, and Mr. Justice N. Chatterjea. 

ASHUTOSH CHATTERJEE—Petitioner 

versus 

SUDHTNDRA CHANDRA MOUHK and 

OTHERS —OpFOSITE PaRTY. 

Civil Procedure Code {Act V of l9Q8jy Sch. I, Ap* 
pendix E, Form 29—Sale in execution—Bid considered 
highest by Nazir coJiducting sale — Re-opening of bids 
by order oj Court—Higher hid obtained and bidder de¬ 
clared purchaser—Legality of procedure. 

Certain property was put up for sale in execu¬ 
tion, and the petitioner offered a bid of Rs. 9,000 
which the Nazir, who was conducting the sale, 
treated as the highest. Immediately afterwards it 
was represented to the Court that other persons were 
willing to bid Rs. 15,000. The Court thereupon 
directed that the sale should proceed, and the result 
was that the opposite party bid Rs. 15,000 and was 
declared to be the purchaser: 

He/d, that there was sufficient warrant for tlie 
procedure adopted by the Court, in the third of the 
conditions of sale which are adopted as a part of 
the proclamation of sale, Form No. 29, Appendix E 
of Schedule I of the Civil Procedure Code of 1908, 
and that in the interests of justice the High Court 
should not interfere. 

Rule against the orders of the Sub-Judge 
of Nadia, dated July 10th and 19th, 1911. 

Messrs. 8. P. Sinha^ R. N. Sen, Babus 
Bwijendra Nath Mukkerjee and Oharu Chandra 
Dey, for the Petitioner. 

Babus Mahendra Nath Eoy^ Bipin Behari 
Qhose^ Mohini Mohan Ghatterjee and Peari 
Mohan Okatterjee^ for the Opposite Party. 

JUDGMENT. 

Jenkins, 0. J.—This is an application which 
has for its substantial purpose the setting 
Rside of a sale in execution which was 
effected under the following circumstances. 
On the 10th of July 1911, the property was 
put up for sale in execution, and there was 
a bid of Rs. 9,000 by the petitioner. At the 
time when he made that bid, it was the 
highest, and the result was that the Nazir 
^ho was oonducting the sale treated him 
as the highest bidder. Immediately after¬ 
wards, those interested in the sale discovered 
what had been done. They at once raised 
an objection, because it was believed that 
there were others who were willing to bid 
no less than Rs, 15,000 for the property. Ac¬ 
cordingly, the Judge was approached, with the ^ 
result that on the very same day he directed ^ 
what the said should proceed and that the next ’ 


bid above Rs. 9,000 should be Rs. 15,000. I 
am not much concerned with the actual form 
of his order. Substantially, he considered 
that there ought to be a continuation of 
the sale for the purpose of seeing whether, 
as had been represented to him, there were 
people willing to give Rs. 15,000. The 
Rs. 15,000 was bid, and on the basis of that 
bid the opposite party on the present ap¬ 
plication was declared to be the purchaser. 
It is to the re-opening, as it has been called, 
of the sale and to the opposite party being 
declared to be the purchaser that the 
petitioner objects, and it is with a view to 
setting aside those transactions that this 
Rule has been obtained in the form in which 
it is issued. 

The application to us is under section 115 
of the Code of Civil Procedure, which not 
only limits our jurisdiction but vests us 
with complete discretion and we have to 
consider really whether this is a case in 
which we ought to interfere in the interests 
of justice. In my opinion, we should not. 
I am satisfied on the affidavit that it is the 
practice in the Court of Naddia for the 
Court ultimately to approve of the highest 
bid. it is suggested that there is no warrant 
in the terms of Order XXI for such a pro¬ 
cedure. But I am by no means sure that 
there is not sufficient warrant for it iu the 
third of the conditions of sale, which are 
adopted as a part of the proclamation of 
sale. I think the words of the third condi¬ 
tion are such as to explain how the pro¬ 
cedure is that which has been adopted in 
this case. 

I think, therefore, that, as a matter of 
substance, the learned Judge considered that 
he was exercising the discretion vested in 
him under the general procedure of the 
Court, based possibly on the third condition, 
and that, in view of all the circumstances 
of the case, it would be inappropriate for 
us to interfere. We must, therefore, dis¬ 
charge the Rule with costs, hearing fee, three 
gold mohurs. 

N. Chatterjea, J.—I agree. 

Rule discharged. 
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CALCUTTA HIGH COURT. 
Second Civil Appeals Noa, 24-81, 2602 

TO 2611 OP 1908. 

Angaat 8,1911. 

Present: —Mr. Jnstice Morkerjeo ar.d 
Mr. Justice CarndufF. 
SHEONANDAN SINGH— Defendant 

—Appblla.'T 


versus 

DEO SAEAN SINGH anh others— 

Pi AINTIFPS— Res PON LENTS. 

Landlord and Tcnrt h/-T jardar—PwrWiasc of occk- 
j,„ucylMiny-StnUi^of lcnont 

ijardar parchascr-Bengal feminctj Act {VIII of 188o}, 
.s.s.22, .S-. (3’, 49 -Ejectment. 

If an ijardar purchases an occupancy•nolding no 
acquires it as a non.occupancy holding. Ifhc sotUes 

a tenant, he must be taken to hare settled in lus cha¬ 
racter as purchaser and not in his character as ijur- 
dar and, therefore, the tenant will be an under- 
ratwuf, and liable to be ejected after his tenancy has 
been terminated by a notice to quit under section 49 
of the Bengal Tenancy Act. 

Appeal from the decrees of the firet Sub* 
Judge of Patna, dated August 6th, 1908, re¬ 
versing that of the third Munsvf of Baukipur, 

dated October 3rd, 1907. 

Babus Umakali Mul^herjee and Qunesfi Duit 

Singh, for the Appellant. 

Baba Karunamoy Bose, for the Respond¬ 
ents. 


JUDGMENT. 

S. A. No. 2481 (F 19C8. 

The substantial question in cottroversy 
between the parties to this appeal relates 
to the status of the defendent-appellant. The 
plaintiffs-respondents allege that the defen¬ 
dant is an under-rujf/a^ and seek to eject him 
after service of notice to quit in accordance 
with the provisions of section 49 of the 
Bengal Tenancy Act The appellant con¬ 
tend.'* that his status is higher than that of 
ail xxndQX'rctiydt, and he is consequently not 
liable to be ejected 

It is not disputed that the land in the 
occupation cf the defend.int is included in a 
raiyati holding. The raiynl had executed a 
mortgage in favour of one Gajadhar Prosad. 
He had also defaulted to pay rent to his 
superior landlord, Dawar Hossain, who was 
the ticcadar. The result was that Dawar 
Hossain sued him for rent, obtained a decree 
and purchased the holding in execution 
thereof. Snbsequenlly, the mortgagee sued to 
enforce his security and joined the pur¬ 
chaser at the sale for arrears of rent as a 
defendant. The latter unsuccessfully con¬ 


tended that the mortgage had been exhn- 
guished by the rent sale. The matter was 
then settled between the parties and as two- 
thirds of the mortgage-debt was satisfied a 
decree was made by consent for realisation of 
the remainder. The position, therefore, WM 
that the mortgagee became entitled to sell 
one-third of the land of the holding ;and it 
is asserted on behalf of the defendant-appel- 
lant, but the statement is disputed on behalf 
of the plaintiffs respondents, that it was 
agreed that this sale should take pla-'e sub¬ 
ject to the prior lent-charge. The point, 
however, is immaterial fur the purpose of the 
decision of the question raised before us. 
The roertgagee enforced his decree and pur¬ 
chased the property He subsequently trans- 
feired the property purchased of which he 
1 ad obiaired possession after partition. The 
plaintiiTs allege that the defendant was 
placed in occupation of the land by the mort¬ 
gagee-purchaser,and is consequently an nnder- 
roiyat liable to be ejected. The defendant 
contends Ibat he was placed in cocupation of 
the land for the first time by the purchaser 
at the sale for arrears of rent and, therefore, 
he occupied the status of a raiyot. In our 
opinion, whichever view may be adopted, the 
defendant cannot successfully claim to occupy 
a higher position than that of an under- 
rniyct. If he was inducted into the land by 
the purchaser at the mortgage sale, he was 
obviously an under-rott/o^, because the hold¬ 
ing which had been mortgaged was anoccu- 
paroy-holding and the purchaser theioof 
corsfquently acquired the status of a non- 
occupanoj • roi'j/uf. A sub-tenant of such a 
purchaser cannot, obviously, claim a higher 
status than that cf an under raiyit. If, on 
ihe other hand, it is assumed that the de¬ 
fendant was first inducted into the land by 
the purchaser at the sale for arrears of rent 
his position is no way improved, No donbt, 
snb-section (3) of section 22 of the Bengal 
Tenancy Act provides that a person holding 
land as an ijardar, or farmer of rents, shall not, 
while 0 ^ holding, acquire a right of occupancy 
in any land comprised in his i/arti, or farm. The 
scope of the clause might at firs*^- eight seem 
ambiguous, and, as a matter of fact, in the case 
of Ramiup SJahto v. W-'inii'Ts (1), it was ruled 
that the term ^'acquire*' did not include a 
case of “puichase. * The Lsgislature, how¬ 
ever, suhs^queuilv iutorveoed, and to re nove 
( 1 ) 4 0 . L. J. 2 v 9 . 



Vol. Xlli] INDIAN OASEg. 599 

AMBALAM PAKKITA UDAYAN f. J. M. BATHE. 


all possible doubt, amended the sub-aection 
by the introduction of the words ‘ by pur* 
chase or otherwise” after the terra ac* 
quire” [(Raghubar Mahto v. Manners (2)]. 
Assume, therefore, for a moment that a per¬ 
son holding land as an ijardar^ is nob entitled 
while so holding to acquire by purchase a 
right of occupancy in any land comprised in 
his ijara. The result is that if an iiardar 
purchases an occupancy-holding he acquires 
it as a non occupancy-holding. In the case 
before us, Dawar Hossain, wh) was finijardnr 
when he purchased the holding at the sale 
in execution of the decree for rent obtained 
by him, could not claim to ha^e acquired an 
oocnpanoy-holding He must be taken to 
have settled the land with the defendant in 
his character as purchaser and not in his cha¬ 
racter as ijardar His character as pur¬ 
chaser conferred upon him the status of a 
raiyat and consequently the defendant can¬ 
not in this view claim any status higher than 
that of an under-From whatever 
point of view, therefore, the status of the 
defendant may be examined, he must be 
deemed an undt-r-ra/j/a^. He is, therefore, 
liable to be ejected after his tenancy has 
been terminated by a notice to quit under 
section 49 of Bengal Tenancy Act. A copy 
of the counter-foil of the notice baa been 
produced before us and it cannot be disputed 
that the notice was in strict compliance with 
the provisions of section 49. The conclusion 
follows that the tenancy of the defendant has 
been terminated and he is not entitled to 
remain in occupation of the holding. The 
decree of the Subordinate Judge must, there- 
ore, be affirmed and this appeal dismissed 
with costs. 

Ihis judgment will govern the other 
Appeals Nos. 2602 to 2611 of 1908. But, as 
I'Ue respondents have not entered appearance 
in these appeals, they will be dismissed with¬ 
out costs. 

Appeals distnished, 

(2) 13 C. L. J. 568; 11 lad. Cas. 389. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 98i of 1909. 

November 28, 1911. 

Present'. —Sir Ralph Berson, Judge, and Mr. 

Justice Sundara Aiyar. 

AMBALAM PAKKTYA UDAYAN— 

Appellant 

versus 

Right Reverend J. M BATHE, s. j., d. d., 
AND others—Respondents. 

Trusts—Dedication of property to a Church — Seces^ 
sion of trustees from the faith of the Church—Right to re- 
cover properties from the secessionists—Chingc of trust in 
accordance with the new Jaith of the trustees—Recanta¬ 
tion, effect of, on the right to trusteeship—Evidence 
Act, (I oj 1872), $. 57— Matters of public history—Law 
governing temporal rights in Roman Catholic Churches — 
Right to remove trustee ivho has seceded from faith — 
Absence of prayer for removal — Amendment of plaint — 
Right to recover moveables — Limitation—Civil Proce¬ 
dure Cede \Act Xl^ of 188^), *. 30. 

Plaintiffs, alleging that the suit properties were 
dedicated to the Roman Catholic Church, sued for 
their recovery from defendants, who were formerly 
Roman Catholics, but who seceded from the Roman 
Catholic faith and had become members of the Syro- 
Chaldean Church Plaintiffs alleged that they had 
the management and control of the Church proper¬ 
ties. Leave was obtained to implead the defendants 
as representing all the Christians of the village. The 
defendants denied the plaint allegations. 

It was found that the properties were dedicated to 
the Roman Catholic Church and that defendants 
seceded from the Roman Catholic faith: 

(1) that the defendants could not claim to 
have the trusts of the institution altered so as to con¬ 
vert the Church into and for changing worship ac¬ 
cording to the tenets of the Syro-Chaldean faith; 

Bishop Melius v. Vicar Apostolic of Malabar, 2 M. 
295, referred to. 

(2) that certain letters of the Jesuit Fathers, though 
admissible strictly to prove facts of history, could not 
be used under section 57 of the Kvidence Act to prove 
where certain missionaries were living or when they 
died; 

(3) that the Cannon Law should be invoked as a 
guide in deciding questions respecting temporal rights 
in Roman Catholic Churches; 

(4) that a single trustee cannot recover possession 
of properties appertaining to the trust from another 
trustee by evicting him, though he may be entitled to 
maintain a suit in ejectment against a stranger on 
behalf of the trust; 

15) that the defendants, by their secession from the 
faith of the Catholic Church, were liable to be removed 
from the office of trustee; 

Mariam Pillai V. Bishop of Mylapore, 17 M. 447, 
referred to. 

(6) that a recantation by the defendants would not 
render them fit to hold the responsible office of 
trustee; 

(7) that, even in the absence of a specific prayer 
for removal of defendants from the office of trustee, 
the Court could decree removal by directing an 
amendment of the plaint; 
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(8) that when the Court allows a plaintiff to sue 
some persons as representing theraselres and others, 
having the same interest in the subject-matter of the 
suit, the consent of the defendants on record is not 
necessary to enable the Court to do so. 

Andrews v. Salmon, (1888) W. X. 102, referred 

to. 

(9) that, as the right to the properties of the trust 
goes with the right to the office of trustees, plain¬ 
tiffs’ claim for moveables was not barred by limita- 

tion. . . Ti j 

(rnana Sambanda Pandora Sannadhi y. JetnPanaa- 

ram, 23 M. 271; 27 I. A. 09 (P. C. ) and Oosamt Sri 
Oirdhari v. Lalji Qosami, 17 C.3; IG 1. A. 137 (P. C.), 
referred to. 

Second appeal and meraorandnra of object- 
lions against the decree of the District Court 
of Madura, in A. S. N. 409 of 1908, pre¬ 
sented against the decree of the Subordinate 
Judge of Madura East, in O. S. No. 34* of 
1906. 

Messrs. T. R. Rama£handra Aiyar, T. R. 
Krtshnaewami Aiyar, and M, Subramaniya 
Aiyar, for the Appellant. 

Messrs. J. L. Rosario and K. R Subramania 
Sastri, for the Respondents. 

JUDGMENT.—The suit in this case was 
instituted by the Bishop of Trichinopoly and 
the Vicar of the Church of Three Kings in 
the village of Pallitharnan in the District 
of Madura for a declaration that the Church 
and its properties have been dediaated to and 
stand impressed with trusts for the worship 
of God in accordauce with the doctrines and 
discipline of the Roman Catholic Church, 
that the 2nd plaintiff is the trustee of the 
Church and its properties subject to the 
supervision and control of the 1st plaintiff 
and for possession of the same from the 
defendants, who, unlawfully, took possession 
about the year 1902 nr 1903. The defend¬ 
ants are Christians of the village who, ac¬ 
cording to the plaintiff, were formerly Roman 
Catholics but whoseoeded from thelrallegiance 
to the Roman Church about the year 1902 
and became members of the Syro-Chaldeau 
Oburoh. The plaintiff alleges that the de¬ 
fendants never had any rights of management 
over the Church or its properties while they 
were in communion with the Church of Home. 
Leave was obtained to implead the defend¬ 
ants as representing all the Christians of the 
Pallitharaam village. The defendants denied 
that the Church was ever dedicated to wor¬ 
ship according to Roman Catholic doctrines 
or that the villagers ever were followers of 
Roman Catholicism or that the Romish 
Priests ever officiated in tthe Church. They 


also denied the plaintiff’s right of supervision 
and management and pleaded that the vil¬ 
lagers themselves were the trustees and 
managers. They admitted that they were 
using the incomes of certain lands set out in 
Schedule 1 of the plaint for the expenses 
of the Church, hub denied that the lands 
themselves belonged to it. They contended 
that the claim for the recovery of certain 
moveables mentioned in the plaint was barred 
by limitation. The Subordinate Judge, who 
tried the suit, found that the Choir of the 
Church was constructed nnder the directions 
of Father Bertrand, a Roman Catholic Priest, 
about the year 1839 and thatit wasdedicated 
for Roman Catholic woiship. He held that 
the Vicar was entitled to manage the Church 
and its properties under the supervision of 
his ecclesiastical superiors and passed a decree 
for possession as prayed for except of the 
lands which, he held, were not proved to 
belong to the Church, though the income 
was utilized for the Church. He came to 
the conclusion that the detendant’s conten¬ 
tion that they never were Roman Catholics 
was absolutely false, and that they seceded 
from Romish allegiance about the year 1902. 
The District Judge confirmed the decree 
of the Subordinate Judge except with regard 
to the moveable?, the claim to which ho held 
to be barred. The let defendant preferred 
the second appeal and the plaintiffs have 
filed a memorandum of ohjeotiona with res¬ 
pect to the lauds aud the moveables. The 
case has been argued at great length for the 
appellant, hut we have come to the oonoln- 
siou that the findings of the lower Courts as 
to the nature of the trusts to which the 
Church aud its properties were dedicated 
must be upheld. We also accept the finding 
of the lower oourts that the Christians of 
Pallitbamam were not the only persona en¬ 
titled to worship in the Church, and that the 
Christians of other surrounding villages were 
also entitled to do so. On this finding, it is 
not contended for the appellant that the de¬ 
fendants would he entitled to have the trusts 
of the institution altered so as to convert the 
Church into one for carrying on worship ao* 
cording to the tenets of the Syro-Chaldeau 
faith. The decision in Bishop Melius v. The 
Ficar Apostolic of Malabar (1) would admit¬ 
tedly not be applicable to such) a state of 

things. It is contended that the findinge 
(i) 2 M. 295. 
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mentioDed above are not legally suslainable. 
The admission of a number of dccaments pufc 
in for the plaintiffs as evidence is impeached 
as contrary to the rules of evidence. It is 
urged that Exhibits A and G, which are 
printed letters of the Jesuit Fathers, were 
admitted without any sort of legal proof and 
used as evidence of facts which are not 
matters of public history. This argument 
ip, in part, well founded. The Subordinate 
Judge observes that Exhibit A series, con¬ 
sisting of printed letters of the Priests of the 
Jesuit Mission in the Madura District dated 
about 75 years ago, are books of reference 
under section 57 of the Evidence Act, and 
that they may be relied on with reference to 
the matter of the history of Christianity and 
especially of the Roman Catholic Mission, 
which is surely a matter of public interest. 
The role of law, as stated, may not be open to 
exception, but, in applying it, he did not 
restrict himself strictly to their admission to 
prove facts of ‘public history.’ The letters 
of the Jesuits were regarded in the Ramnad 
partition case as evidence of the history of 
the Madura District and of the Ramnad 
iemmdarif but it would be going too far to 
hold that they could be relied on to prove 
where certain particular Missionaries were 
living or when they died. The Court can 
dispense with evidence only of what may be 
regarded as notorious facts of public history. 
See Taylor on Evidence, 10th Edition, Vo¬ 
lume II, para. 1785, and Wigmore on Evi¬ 
dence, Volume III, section 1699. With 
regard to B and C series and some other 
documents, the principal objection urged is 
that they should not have been received, as 
there was no satisfactory explanation for the 
non-produotion of their originals, but we are 
of opinion that this is a matter in which 
inuoh weight should be attached to the opi¬ 
nion of the Court trying the suit in the first 
instance, and we should be slow to reject 
evidence admitted by that Court after satis- 
ying itself that the party adducing second¬ 
ary evidence was not in a position to produce 
he originals. There was evidence that the 
p aintiffs were not aware where the originals 
0 ^ these documents were, if they were in 
existence at all. There was nothing to show 
, statement was incorrect. We must 

0 d that the Subordinate Judge was not 
wrong in admitting them. A Ithough we are 
opinion that the lettei's A series were 


used to prove facts which they could not 
legitimately be used to prove, we do not 
think we should interfere with the findings 
of the lower Courts on that account as 
they were referred to only to prove that 
certain Missionaries were living at Pallifcha- 
mam when the Church was being built 
and interested themselves in its construction. 
We do not think that the exclusion of these 
letters would have affected the conclusion 
arrived at by the lower Courts. It is farther 
contended that evidence does not show that 
the Church in question came into existence 
for the first time in 1839, that there is no 
evidence what ritual was being followed be¬ 
fore that year and that, therefore, the use of 
it for worship according to the Syro-Chal- 
dean form cannot be condemned as contrary 
to the original trusts of the institution. Bat 
when it is found that for a period of more 
than CO years before the defendant’s seces¬ 
sion, the Roman Catholic form of worship pre¬ 
vailed, the 071US is undoubtedly on the de¬ 
fendants to establish by satisfactory evi- 
decce that the Church was Syro-Chaldean at 
the inception, and of this there is admittedly 
not a shred of evidence. We must, therefore, 
hold that the declaration that the Church was 
dedicated to the worship of God according to 
Roman Catholic ritual and that it is subject to 
the jurisdiction of the Bishop of Trichinopoly 
was rightly granted. 

We have now to deal with the ques¬ 
tion of the right to the management of 
the Church and its properties. Mr. Rama- 
chandrier Aiyar, for the appellant, strongly 
contends that the decision of this question 
mast depend upon the proof of the usage 
with reference to the particular Church and 
that the lower Courts have not rested their 
finding on the usage of the institution, but 
upon the rights of the ecclesiastical autho¬ 
rities according to the Canon laid down. 
The learned Pleader, in our opinion, is not 
correct in the position taken up by him 
that the right of management could not be 
established except by proof of usage. With 
regard to a Hindu religious foundation, 
usage is what determines the right of 
trusteeship, in the absence of any direct 
evidence to prove the rules established by the 
founder, but it must be remembered that 
the Hindu Law prescribes no special rules 
with respect to the management of religious 
institutions. 
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There is no reason for holding that the 
Canon law cannot be invoked as a gaide 
in deciding questions respecting temporal 
rights in Roman Catholics Oharohes- It is, 
no donbt, the case that in some Churches 
on the West Coast the parishioners have 
more or less control over the managsmant 
of the properties, but we are not concerned 
with the question how far the Canon law 
may be modihed by the usage of any par¬ 
ticular Church in this country. Oar atten¬ 
tion has not been drawn to any authority in 
support of the broad proposition contended 
for by tho appellant. On the evidence, too, 
the Subordinate Judge found that the plain¬ 
tiffs were in possession of the Church and its 
properties till Feburay 1902 and were then 
dispossessed by the defendants. The keys 
of the Church building itself were in the 
custody of an officer styled Koil Pillay and 
he was appointed by the Vicar. We can 
find no reason for not accepting that finding. 
Tho moveable properties of the Ghuroh 
must also be held to have been in the 
Vicir’s possession till February 1902. With 
respect to the funds of the Church, oon.sisting 
chitfly of fees and offerings derived from wor 
shippers, the plaintiff’s witnesses admitted that 
they were kept and expended by three of 
the parishioners, but said that they 

did BO with the permission and under the 
ojntrol of the Vicar. The Sab)rdiaate 

Judge apparently accepted this statement 
though he does not expressly say si. Tho 
District Judge’s ffading is not very clear on 
this point. He consiilered it unnecessary 
to decide whether tlie Vicar was the sile 
trustee or not, as he was of opluion that 
the Vicar, who was at least one of the 
trustees, was eutitlod to sue for the re¬ 
covery of the properties of the trust He 
considered that the defendants used probably 
to exercise SD.me sort of contrjl over the 
Church funds and that they might have simo 
right in the trusteeship. The Judge is mis¬ 
taken in his view that a single trustee is 
entitled to recover p)S3a3sion of ths pro¬ 
perties apppertaiuing to the tru.st from another 
trustee by evicting him though he may be 
entitled to maintain a suit in ejectment 
agai,..s a stranger on behalf of the trust. 

Tho position f)f the defendants is not quite 
clear. They do not say that they are en¬ 
titled to elect certain of their members, and 
if Bi, how many, to manage the trust along 


with the Vicar. But we think that the de- 
fendants by their conduct have, in auy 
event, disentitled themselves to hold the 
oflSce of Irustee, They have seceded from 
the Roman Catholic religion and repudiated 
the trusts of the institution. There can be 
no doubt that they ciuld have no answer 
to a suit for their removal: See Maintm Fillai 
V. Bishop of Mylapo'c (2). Even if they 
offered t) return to their albgianoj to the 
Rimish Churoh, it w )uld not ba possible to 
accept tlieir recintatioa to the extent of 
holding them to be fit to hold the resp msible 
office of trustee. It is contended that, as 
the plaintiffs have not asked in their plaint 
for the removal of the defendants from t'ae 
trusteeships, we ought not in this suit to 
direct their removal. We think we might 
hold that a complete repudiation by a trustee 
of the trusts ou which he is bouad to hold 
the properties oommvbtei to his charge for 
the benefit of others would work a forfei¬ 
ture of his ollioo so as to entitle tho Ooart 
to decree his eviction from the properties 
in his possession No authority to tho 
cintruy has been cired at the hearing. Tlie 
plaintiffs are desirous of avoiding further 
litigation for getting a relief which they are 
uidoubtedly erlitled to We oinsider it 
UQoejessary to decide dcfioitely whether there 
is any substance in the technical objeouion of 
the appellant, as we are prepared to direct an 
amendment of tbe plaint by the addition of 
a prayer for the removal of the defendiiats 
from tho management of the trust properly, 
if Dfcessary. 

It remains to nitico an argument of Mr. 
H^machandia Iyer that the defendants ou 
the record refused to detead the suit ou 
behalf of the other Christians of the village 
of Falliihaiuim and tha*^ the decree is, there¬ 
fore, not binding on the whole oammunity 
of Christians in that village. Bat, under 
section 3J of the Code of Civil Procedure, 
the Court has the power to allow a plaintiff 
to sue some persaus as ropresentiug them* 
selves and others having the same interest 
in thd subject-matter of the suit. The con¬ 
sent of the defendants ou reord is not neces¬ 
sary to enable the Court to do so. In Air- 
dreivs V. Siilooien (3) Kay, J., made the ne¬ 
cessary order though the defendants actually 

on record objected. If a different view 

(2) 17 M. 447, 

(B) (18SS) W. N. 11.2. 
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were held, it would be in the power of 
parlies lo prevent a plaintifE from availing 
himself of the benefit of section 30, Civil 
Procedure Code. 

We dismiss the secord appeal with costs. 
We direct the plaint to be amended in the 
manner mentioned above. 

The memorandum of objections relates to 
the claim to the lands described in Schedule 
II to the plaint and to the moveables. The 
Dislrict Judge, disagreeing with the Sub¬ 
ordinate Judge, dismissed the claim for 
moveables on the ground that it was birred 
by limitation. We entirely fail to see how 
the plea of limitation could be upheld when 
the defendants admitted that the properties 
belonged to the Church and claimed to hold 
them as trustees and set up no right of their 
own to them. The right to the properties of 
the trust must go with the right to the 
office of trustees. See Qnan'isamh'inda 
Fandara Sannadht v. Velu Fandaram (4) and 
Qossamt Sri Girdhariji v. Raman Lal\ Gommi 
(5). The claim must, therefore, be allowed 
and the Subordinate Judge’s decree for the 
moveables restored. 

With respect to the land, both Courts have 
held that they do not belong to the Church, 
but the facts found or admitted are incon¬ 
sistent with this conclusion. It is admitted 
that the entire income hss always been 
utilised for the Chuich, which is very good 
evidence that the lands belong to it. It is 
further admitted that the Government Eve- 
venue has been paid out of the Church 
revenues, and that iu the accounts kept by 
the defendants (Exhibit V>, the lands are 
described as belonging to the Church. The 
1st defendant in his evidence and one of 
his witnesses admitted that they belong 'd 
to the Church. The Dislrict Judge was 
under the impression that the plaintiffs 
were bound to prove some deed of endow¬ 
ment dedicating them to the Church or 
their actual possession of the lands. This 
is clearly wrong. The fact that the pitta 
18 in the name of the let defendant who 
does not claim it as his own, is no evidence of 
any title in the villagers. The defendants 
have no evidence to prove their title and 
the facts admitted necessarily prove both 
title and legal possession in the Church. 
The decrees of both Courts must, there¬ 
in) 23 M. 271; 27 I. A. 69. 

(6) 17 0. 3; 161. A. 137. 


fore, be modified by directing that the 
plaintiffs be put in possession of the lands 
claimed in the plaint. The plaintiffs are 
entitled also to mesne profits from the date 
of plaint to this date and further mesne 
profits up to the date of delivery of posses¬ 
sion. The Subordinate Judge will hold an 
inquiry into the question of the amount of 
mesne profits and pass a decree for the 
amount be may find the plaintiffs entitled to. 
The plaintiffs are entitled to the costs of 
the memorandum of objections also. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeals Nos. 424 and 

446 OF 1909. 

November 29, 1911. 

Present'. —Mr. Justice Stephen and 
Mr. Justice Coxe. 

RAM PAL SINGH— Judgment DSBTOR— 

Appellant 

versus 

NANDLAL MARWARI— Decree-holder— 

RE3P0^ DENT. 

Limitation — Execution Proceeding — Acknowledg¬ 
ment of debt^Insolvency petition—Setting out debt the 
subjecLmatier of execution proceedings—Saving of limi¬ 
tation — Limitation Act (XF of 1877) s. 19, 

Under the last part of explanation (1) to section 19 
of the Limitation Act, it is not necessary that the 
acknowledgment under the section should be address¬ 
ed to the person entitled to the property in rosp'eci of 
which the acknowledgment is made. 

Therefore, where a judgment-debtor filed, within 
three years before an application for execution, a 
petition of insolvency in which ho set out a list of 
his debts including the one which formed the subject- 
matter of the execution proceedings: 

Held, that the statement in tho insolvency petition 
was an acknowledgment under section 19 of the 
Limitation Act, and that the application for execution 
was not barred. 

Moni Ram Seth v.Seth Rupchand, 33 0. 1047, at p. 
l058‘ C. f*. J- 94; 8 Bom. L. R. 501; 10 C. \V. N. 874; 
1 M.’l. T. 199; 3 A. L. J. 525; 16 M. L. J. 300; 2 N. 
L. R. 130, referred to. 

Appeals from the orders of the Additional 
Sub-Judgeof Moeghyr, da*ed July 12th, 1909. 

Babas Jojesh Chandra Roy and Khetra 
Mohan Sen, for the Appellant. 

Babas Snrnt Chandra Roy Ohowdhury, for 
Babu Joy Gop'il Ghosha, and Manmotha Nath 

Mookheriee, for the Respondent. 

JUDGMENT.—This is an appeal from an 
order made by the lower Court on an appli¬ 
cation in au execution-case. The only point 
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we have to consider is whether the execution 
proceedings were barred by limitation. An 
application for execution in respect of a 
certain debt was made on the 9th September 
1905. The next application that was made 
was on the 27th April 1909. The! qaestion 
is whether this second application was barred 
by the provisions of the Tjimitatiou Act. 
The point before us is whether an application 
of insolvency which was made on the 14.h 
May 1909 contained such an acknowledg¬ 
ment of the liability as to biiog the case 
under section 19 of the Limitation Aot. The 
judgment-debtor filed a petition of insolvency 
in which be set out, in compliance with the 
statute, a Hat of his debts. The debt which 
forms the subject-matter of the execution 
proceedings was mentioned in that petition. 
Under the last part of explanation (1) to 
aeotion 19 it is net necessary that the ac- 
kiiowledment under the section should be 
addressed to the person entitled to the pro¬ 
perty in respect of which the acknowledg¬ 
ment is made. This seems to prevent the 
only argement that can be raised under the 
section, namely, that the acknowledgment 
was not made to the creditors. Whether it 
was in fact made to the creditors or not we 
need not onsider, for tlie terms of the sec¬ 
tion amply cover the statement in the insol¬ 
vency proceedings. Such authority as is 
quoted in the matter seems to rest on English 
cases which we need not consider here, as we 
have to consider the terms of the Indian 
Limitation Act, This construction of sec¬ 
tion 19 seems to be referred to in the case of 
Mom Ram Seth v. Seth Rupchand (1) deci¬ 
ded by the Privy Council. We hold, there¬ 
fore, that the lower Court is right in deciding 
that the second petition for execution of the 
decree was not barred, as the petition of 
insolvency contained a sufficient acknowledg¬ 
ment to keep alive the decrees. 

The appeal is, therefore, dismissed with 
costs. 

This judgment governs Appeal from Origi¬ 
nal Order No. 446 of 1909. In each of these 
appeals the hearing fee is assessed at one gold 
mokur. 

Appeals disintsscd, 

(1) 33 C, 1047 at V. 1058; 4 C. L. J. 94; 8 Bum. L. 
It. 501; 10 C. W. N. 874; 1 M, L. T. 199; 3 A. L. J 
525; 16 M. L. J. 3C0; 2 N. L. U. 130. 


CALCUTTA HIGH COURT. 

Miscellaneods Civiti Appeal No. 256 
CP 1911 ANL Civ/L Rule No. 3037 of 1911. 

December 1, 1911. 

jPfCfewi:—'Sir Lawrence (Jenkins, Rt., 

Chief Justice, and Mr. Justice 
N. Chatterjea. 

RASHMOHINI DASI, exrcdtrixtothb 
ESTATE OF LATE TARA CHAND BISWAS— 
Judgment deutor— Appellant 

versus 

DEBENDRA NATH SENQHA ROY— 
Decree-HOLDER—Respondent. 

Lamlloid and Tenant-One Suit for arrears of rent of 
severnl tc7iures^ Decree tn such suif, effect of—Execution 
of such decree-especial procedure in Bengal Tenancy 
Act. 

It is competent to a landlord to bring one suit for 
the total rents of several tenures held by the same 
tenant and no objection can bo taken to the decree 
passed in the suit. But the special procedure pres- 
cribed in the Bengal Tenancy Act cannot be adopted 
in oxccutiug such a decree which must bo executed 
as an ordinary decree under the Civil Procedure 
Code. 

Appeal from the order of the Sub-Judge of 
Nadia, dated May 27th, 1911. 

Babus Mohendra Nath Roy and Sutendra 
Nath Quha, for the Appellant and Petitioner. 

Babu Hara Frosad Ohetterjee, for the Re¬ 
spondent and Opposite Party. 

JUDGMENT.—The question raised in 
this appeal is whether a decree for arrears 
of rent obtained by respondent against tbe 
appellants can be executed under the speolal 
procedure prescribed in tbe Bengal Tenancy 
Act. 

The record of tbe rent-suit was sent for 
and is before this Court. It appears from 
the plaint that there are two durpafnt te¬ 
nures, one in respect of the 13 annas share of 
the patni and tbe other in respect of the 
S-annas share. Separate rents and instal¬ 
ments are fixed in respect of each durpatni 
which, moreover, are not proportionate to 
each other and the tenures are referred to in 
the plaint itself as both tbe l Tbe mere 

fact that the total rents of the two tenures 
are claimed in one suit cannot have the 
effect of consolidating the two tenures into 
one. 

It is true the decree refers to a dwrpatni 
but the question whether there were two 
separete tenures or there was only one, be¬ 
comes material only when tbe decree is sought 
to be executed under tbe speoial provisions of 
tbe Bengal Tenancy Aot* It is oempetent to 
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landlord to bring one sait for the total rents 
of several tenures held by the same tenant 
and no objeotion can be taken to the decree 
passed in this case. 

It is clear upon the authorities that when 
one decree is obtained in respect of two or 
more separate tenures the special procedure 
prescribed in the Bengal Tenancy Act cannot 
be adopted in executing such a decree. Such 
a decree must be executed as an ordinary dec¬ 
ree under the Civil Procedure Code. 

The order of the Court below is accord¬ 
ingly set aside. The decree-holder, of course, 
will be at liberty to execute the decree as a 
decree for money under the provisions of the 
Civil Procedure Code. 

We make no order as to costs. The Rule 
is discharged, 

Appeal allowed. 
Rule discharged. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal Xo. 268 

OP 1910. 

January 29, 1912. 

Present: —Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 

CHAG MULL and another—Appellants 


tersus 

JAI NARAIN AND ANOTHER—RESPONDENTS. 
Provincial Insolvency Act (Jll of 1907), ss. 3, 37, 
Procedure Code (Act XIV of 1852), Chap. 
ss, 688, 689—Order —Setting aside transfer of 

^solvent's house — Appeal—Deputy Commissioner of 

Darjeeling. 

order of the Deputy Commisaioner of Darjee- 
setting aside a transfer of an insolvent’s house 
and shop, is appealable to the District Judge and not 
to the High Court. 

Appeal from the order of the Deputy Com¬ 
missioner of Darjeeling, dated March 10th, 

IwlO, 

Babu Khetra Mohan Sen, for the Appel 

lants. 


Babu Probodh Ohandra 

Respondents. 


Mukherjee^ 


for the 


JUDGMENT. 

Stefmen, J. —This is an appeal from an 
order of the Deputy Commissioner of Dar¬ 
jeeling dated the 10th of March 1910, made 
under section b? of the Provincial Insol- 
vorcy Act, 1907, setting aside a transfer of 
IS honse and shop made by the second 
respdonent Naeir Khan to the appellants 
Uhag Mull and Suraj Mull. 


The facts of the case, so far as we need 
censider them, are as follows : On the 17th 
November 1908 the respondent transferred 
the premises in question to the appellants 
in order to avoid execution proceedings in 
a suit brought by theua. Six or ten days 
later, it does not matter which, the respond¬ 
ent hied his petition in lusolvency. This 
he did under the Insolvency section of the 
Civil Prooednre Code of 188?, as Darjeeling 
is a Scheduled District under the Insolvency 
Act, which was not then in force there. 
Ttie present Civil Procedure Code was applied 
to Darjeeling on the 5fch January 1909, and 
the Provincial Insolvency Act on the 25th 
January 1909. The respondent was adjudged 
an insolvent on the 2?th May 1909 by the 
District Judge who appointed a Receiver, and 
transferred the case to the Deputy Com¬ 
missioner on the 12th June 1909. On the 9fch 
July the first respondent filed a petition to 
the Receiver to have the transfer in question 
set aside, and it was set aside, as we have 
said, on thelOth March 1910. 

A prelimiuary objeotion is taken to this 
appeal on two grounds : — 

(1) that no appeal lies in this case; 

(2) that the proper parties are not before 
the Court because the Receiver is not joined. 


The first of these grounds must prevail for 
the following reasons. The Insolvency pro¬ 
ceedings were, no doubt, commenced under 
Chapter XX of the Civil Procedure Code, 
1882. The whole of this Code was repealed, 
as far as Darjeeling was concerned on the 
5fch January 1909 when the present Civil 
Procedure Code came into force. Thereupon, 
under section 6 of the General Clauses Act, 
if any person had acquired or incurred any 
right, privilege, obligation or liability on 
the filing of the second respondent’s petition, 
legal proceedings in respect thereof might 
have been continued as if neither the Civil 
Procedure Code, nor the Insolvency Act, 
which also repeals Chapter XX of old Code, 
had been passed. Without inquiring whether 
any such right had been acquired and so 
forth, it is enough to say that this was not 
done, as the District Judge certainly acted 
under the Insolvency Act when he adjudged 
the second respondent an insolvent on the 
27th May and no appeal has been lodged 
against this order. If this is so, there can 
he no doubt that the appeal in this case 
lies to the District Court and not to us by 
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y I nf lease to execute document. 

’■■'vVtre it is established that the origiaal tenant and 


^ 'Phe Depii^y 

Td" odr ection 3^ oorcur'ent inrisdiotion 
lu. Coart. bat if tbe R-e 

n^.anioH is applied to eKptese.on Sabor^.^^ 
nate Court in sections 3 and 40 tna 

not prevent an appeal lymK f''°™ 

roLtber., especially as no Court 
to the District Court bas any in 
except under the provisions of section 3 

We bold, therefore, that no "PP^^l s 

this case, and it becomes unnecessat y for us 
to consider further questions that have been 

raifl6d in this case. 

We make no order as to costa. 

T). Odatieejef, . 1 .—a good deal of Irarnod 

disccssion has been made in this P®;"® “ ° 
vvhether the provisions of the new Act have 
any and what application; but it is not 
necessary to go into that discussion for de¬ 
ciding the preliminary objection, tor, it I 
old law applied, the order of the »®P"*y 
Commissioner was appealable 'P 
Judge under sect ions 583 and 589 rif the old 
Code, See St7?jonnna Fi/^hnffa f U ; Lffoi 

Prasad v. Jarana Das (2) ; P. • Sami A,par 

V. Apilam Gramon VpOii Pr-itar (S) and 

the new Act applied, an appeal lay to the 
same Court under srotion 46 of the new Ac*. 

This appeal in, therefore, incompetent in 
either case and it i.s not neoeasary to go 
into any other question. The appeal must 

be diPTDip8€d. 

Appeal {Usv tsfsd, 

(1) 12 M. 472. 

(2) 23 A 50. 

(3) 19 M. L. J. 0*^; 4 M. L. T. 455; 4 Tnil. Cns, (>17. 


CALCUTTA HIGH COURT. 

Secom) Civil Appeal No. 1084 ok 190. », 

July 17, 1911, 

Present :—^Ir Justice Mookerjee and 
Mr. Justice CarndulT. 

MOHORAM SHUIKH CHAPRAS! A^D 

ANCTHER—Di KENDANIS—Al PELLA NTS 

t Cr61/5 

TEL*iMUDDlN KH AN A^D anotheu— 

PcAINTIEFi— 1U>P >NKM8. 

Landlord and Tenant —Permancyit tenancy —Inference 
from /acts—Question oj Zaio —C»n7 Procedure Code 
^Act V of 1908 ), s, 100-Jir’i'uicHCt; --ief (I of 1872/, 


hi 3 '" 8 acce 3 sur have been in oc^upitiou of laud 

-. - w^'':reat:rv^’th: 

[aodio'rd as heritable, and that the land wa3 let out 

'“Lw^Uiattlrirre'^e is legti.nate that the tea- 
anev in its inception was permanent aod that it was 
Tot essential that there should be permanent strnc 
tures on tho land, although their existence would bo 

tionoffactand law; the question is one of f^t to this 
oxtont that the High Court ^VIll not interfere with 
tho findings as to tho length of the tenancy, the Biity 
of rent and other matters; but m so far as the Court 
is invited to draw an inference as to the nature of 
the tenancy from the facts found, the question is one 

Grant v. Mrs. Robinson, 11 C. W. N. 212; 

5. C. b. J. 178, relied upon. 

Obiter dictum.—The provisions of section 90 of th 
Indian Evidence Act merely establish that an ancient 
document was executed by the persons whose 
si-natnres it purports to bear; but that cannot and 
does not prove tho authority of the executants to 

bind the landlord. ^ „ , , 

rbitocl-JhM* V. Dallial Rai. 3 
Choivduri V Ilurro Chandra Shit lar, 6 0. 209, relied 

* Appeal from the decree of the Sab Jndge 
of Pabna and Bogra, dated March 2 Uh. 
1909, reversing that of tho Additional Maneif. 

Pabna, dated June 6th, 1908, , tt *7 

Babua Kishori Lai Sarkar and Hirtsi 

Ohandra 7?oy, for the Appellants. 

Babu Shyama Oharan Foy, for the U • 

spondents. , 

JUDGMENT.— This is an appeal on be- 
half of the defendants in an action in eject¬ 
ment. The case for the plaintiffs reapnd- 
ents is that the defendants who were tenants- 
al-will weie in ocoupition of the dispnted 
land, that their tenancy has been terminated 
by a proper notice to quit and that 
nevertheless refused to vacate the land. 
The defendants resisted the claim sub¬ 
stantially on two grounds, namely, firsts ihat 
they held under a permanant lease 
to their predecessors on the 23rd May 1818; 
and, secondly^ that if the lease was not 
established, there were oironms'auoes from 
which the Court Oi^uld draw the inference 
that the tenancy in its inception was of a 
permanent character. The Court of first 
iristanoe found in favour of the genuineness 
of the lease aud dismissal the suit. Upon 

^ . * m 1 . _ J 1 


Rppesl, the Siboi'dinato Ju Ige has deolined 

to give the defendants the benefit of th© lease 
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for fcw^o reasons. Tie holds, first, that, it is 
doubtful whether the le.ise is genuine, and, 
secondly, that if it i.s genuine, it is n‘)fc 
proved to be binding □p)n the landlords 
inasmuch as, on the face of it, it appears 
to have been executed by a person whose 
authority has not been established. The 
Subordinate Judge then proceeds to hoi 1 
(hat, although the defendants have proved 
that they have been in ccoupation of this 
land for many years at a uniform rate of 
rent and although the property has descended 
from the original tenant to his daughter, 
these circumstances are not suOScient to 
justify an inference that the tenancy in its 
inception was of permanent character, be¬ 
cause the defendants have not proved that 
they raised substantial structures on the 
land. In this view, the Subordinate Judge 
has reversed the decision of the original 
Court and made a decree for ejectment. 

In support of the appeal, it has been 
contended that the decision of the Subordi¬ 
nate Judge is erroneous and on both the 
branches of the case reference has been 
made to a number of judicial decisions 
bearing upon the questions discussed. In 
our opinion, there is r.o room for serious 
controversy that the decision of the Sub¬ 
ordinate Judge cannot be supported. 

In so far as the first branch of the case 
18 concerned, as we have already slated, the 
Subordinate Judge has not explicitly found 
that the lease is not genuine. He suspects 
1*8 genuineness and does not come to any 
specific Buying, be held that it was not 
ending upon the landlords, because the 
authority of the executant was not proved, 
this view of the Subordinate Judge is clearly 
erroneous. On the authority of the decision 
in Ubilock Rat v. Dalltal Rat (1) and Uggra^ 
ani Ohowdhuyi v. Harro Ohunder Shic^dar (2) 
he Snbordinale Judge has held that the 
provisions of section 90 of the Indian Evi¬ 
dence Act merely establish that the docu¬ 
ment was executed by the persons 
whose signatures it purports to bear; but 
at cannot and does not prove the authority 
of the executants to bind the landlord. Thi3 
view is unquestionably sound. But it must 
00 leraembered that the landlords did nob 
suggest in either of the Courts below that 

(1) 3 C, 567. 

(2) 6 O. 209- 


the lerse wai nob bi.iding up^a them, because 
it had been executed on behalf of their 
predecjssjrs by a p 0 r 8 >n who had no 
authority to bind them in their transaction. 
The question was not raised for very obvious 
reasons. No doubt, the lease was originally 
granted on behalf of the landlords wlio were 
at the lime infants; but upon attainmeut 
of majority, they ratified the transaction, 
recognised the predecessor of the defendants 
as their tenant and for many years accepted 
rent from liim at the rate mentioned in the 
lease. Under these circumstances, it was 
not open to them to repudiate the transac¬ 
tion as wholly unauthorised. No question, 
therefore, arises in this case as to the authority 
of the executants to bind the landlord.s. 
In this view, it would be neoe.ssary for ns 
to remand the case to the Subordinate Judge 
for a 8pocifi3 finding upon the question of 
the genuineness of the Isase. It isneedles<*, 
however, to adopt this course, because 
we are of opinion that the appellauts are 
entitled to succeed up)n the seoini branch 
of tiie case. 

In so far as the second branch of the 
case is concsrned, if we assume for a moment 
that the lease of the 23fd Miy 184*8 has 
not been proved to be genuine, the position 
is that the origin of the tenancy is unkoown. 
It has been es'^ablished that the original 
tenant Juggernath was in occupation 
up to the time of his death in 1834. 
Juggernath was thus in possession for at 
least 36 years upon payment of a small rent 
which was never varied in his life time. 
Since his death, his daughter, the second 
defendant, has been in occupation for at 
least 20 years up to the omraencomeut of 
this suit. It has not been suggested on 
behalf of the landlords that the rent was 
ever varied during this period when the 
successor in-interest of the original tenant 
was in occupation. We have, therefore, four 
facts firmly established in the ease: iirst, that 
the original tenant and his successor have 
been in occupation of the land for over 60 
yeare; secondly, that the rent has. neyer 
been vf-ried; thirdly, that Iho tenancy has 
been treated by the landlord rs heritable; 
and, fourthly, that the laud was let oat for 
residential purposes. Upon these facts we 
are of opinion that the inference is legitimate 
that the tenancy in its inception was per¬ 
manent [Durga Moh^n Das v Rakhctl Ohandr'i 
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mohorxm BHE..H CBAPHAS. Oompanv (18). That case is 

( 3 ); Tarukpodo ^. Shyarna ^ distinguishable. There the quest,oa 

„„o V. (7)-. arose whether the relation between the parties 

,Min (6): Dunns v. to the suit was that of master and servant 


•o Tarukpodo V. Shyama Ohtirn (4); 3 

Boy C^); ^ ^ ( 5 ). Qovinda Ohun-lra v. c 

% ■ J-hooree hdl v. Dear (7)-. a 
Jyinwaain V^/;i (8)* Dunne v. t 

N«6oioor,a V. Dwarka Nath W. 

SL -’air£" -.v,» , 

^^Thl learned Vakil for the respondent has , 

-r-rrernror^otorf^^^^^^ : 

nature of the tena y ^ 

rTh con lusl of th^ Subordinate 
fere with J . „{ tbe case. In support 

Judge placed reliance upon the 

ises'o'f D^Ilun Gohb Koer v. Baja K.|rjnf 
no) Oungadhar Shikdar v. • Ayinud,Un 
Shah Biswas (14) and Durga Jlohan Das 
^ Vnlihal Ch'indra Roy (3). At may 
ronceded that there are possibly 
•rnrin some of these judgments which 
iTnd some apparent support to the contention 
of the respoLent. But it is fairly clear from 
ie decisiL of the .ludicial Committee in he 

case of Ram Oopal v. ihams /v Won (15) 
Ld Nahahumari Deli V. Behan Lai . en (16) 
£t the question is really a mixed ques ion 
of fact and law. No doubt, the question 
is one of fact to this extent that we are 
not in a position to interfere with the findings 
of the Subordinate .lodge as to the length 
“of the tenancy, the fixity of rent and other 
similar matters. But, in so far as the Court 
is invited to draw an infeience as to the 
nature of the tenancy from the facts found 
bv the Subordinate Judge, the question is 
undoubtedly one of law. [iFiHia.u Grant v. .\frs. 
Bobinson (17)]. Much reliance was, however, 
nlaced by the learned Vakil for the reapoiid- 
ent upon the decision in Smitn v. General 


(3) 5 C. W. N. 801. 

(4) 8 C. L. R. 50. 

(5) 3 C. 696; 1 C. L. 11. o77. 

((>) 11 C. L, R. 281. 
h) 23 W. H. 399. 

(8; 24 W. R. 301. 

(9) 17 C. 144. 

(10) 6 0. \V. N. 858. 

(12) 15^1 12 W. It. 495. 

(13) 25 C. 744; 2 C. W. N. 580. 

(14) 8 0. 960. 

(lo) 84 c Gol^o c. t .?."l22.. U C. W. N. 8C5; 4 A. 
L. 3. 9 Bont’ 1,. B. 8tG; 17 M. L. J. 397, 2 M. L. 

"^■(tT)' U 0. w. N. 242; 5 C. L. J. 178. 


to the suit was i-nao 

or of bailor and bailee. The H-mse of Lords, 
in affirmance of the dicisiou of the Lourt below, 
held that the question was one of fact aud 
not of law. It was observed that it was not 
argued by the parties that, upon the admitted 
facts, as a matter of law, the relation of the 
parties was that of master and servant or 
bailor and bailee. One of the parties relied 
upon certain circumstances which uaiuestion. 
ably support the view that the relation bet¬ 
ween the parties was that of bailor and baillee, 
while his opponent relied upon other oir- 
curastanoea which supported the position 
that the relation between the parties was 
that of master and servant. As Lord At¬ 
kinson put it, there was thus a conflict of 
evidence and the Court was called upon to 
discover upon the evidenoo the true relation 

between the parties. Here tlie question is 
whether, upon the faots which have been 
found by the Court below, it oan legitimately 
be held that the tenancy in its inception 
was of a permanent character. There can 
be no doubt, that in view of the decision of 
this Court in the cases of Dinendra Narain Roy 
v. Vituram AfuVerje** (19), Winierscale y. Sarat 
Chandra Banenee{20) .find of the Judicial Coin- 
raittee in the cases of Oofal LaU. v. TiUmcV 
Chatid (21), Dhnnpit Singh v. Goo^ian Singh 
' (22); ??nni Ohuyider Dult v. Jnghesh Chander 

‘ Dntt (23), S(ttt,a Sarun Go*tt>al v. Mohesh 

* Chandra Uitter (24). Upendra Krishna Mon- 

• dtd v. tsmiil Khan Mahomei (25), 

» Ka^In Mandal v, Ismail Khan Mahomed 

and I^Jabalnmari Dehi v. Behriri Lall (16), 

? the inference is irresistible that the tenancy 
in Its inception was of a permanent character. 
The Subordinate Judge himself, indeed, would 
have anived at the same conclusion but 
for the error into which he fell when he 
assumed that to bring a case within this rule, 


(IS) (1911) A. 0. 1^8; SO L. J. K. B. 839; 0 S. E. 
, (n. s.) U>3. 


(19) 30 C. ^ 01. 

(20) S 0. W. N. 155. 


(21) 10 M. 1. A. 183 at p. 19l;3 \V. U. (T. 0.) 1. 

(22) 11 M.l. A. 433; 9 W. R. (P. C.) 8. 

(23) 12 H. L. R. 229; 19 \V. U. 353. 

(24) 12 M. I. A. 203; 2 B. L. R. (P C.) 23; 11 W. 
R. (P. 0.) 10. 


25) 32 C. 41; 8 C. W. N. 889. 

26) 32 C. 51; S 0. W. N. 895. 
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ifc was essential to establish that there were 
permanont structures on the land. But the 
decision of the Judicial Ooraraittee in Nahi* 
kumari Debt v. Behan Lai Sen (16) shows 
conclusively that although the presence of 
permanent structures on the land may be a 
very important factor, it is by no means 
essential to establish that the tenancy in 
its inception was of a permanent character. 
The decree of the Subordinate Judge can¬ 
not consequently be supported. 

The result is that the appeal is allowed, 
the decree of the Subordinate Judge set 
aside, and that of the Court of first instance 
restored with costs in all the Courts. 

Appeal allowed. 
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OBDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civ/l Appeal No. 465 op 1910. 

August 15, 1911. 

Present:—Mr. Rafique, A. J. C. 

batyed JAPAR HUSAIN —Plaimtipf_ 

Appellant 

versus 

Musammat HUSAN ARA BEGrAM— 

Defendant—Respondent. 

Muhammadan Xaw;-Shia-iIus6anf2 and wife-- 

Restitution of conjugal rights, suit for—Cruelty as 

defence-jurisdiction of Civil Court—Legal oueltij, 

cntenon of—I/ushand charging wife with murder and 
prosUtutxon. 

The Civil Courts of India have succeeded to the 
duties which under the Muhammadan Law were 

instance by the 

diction^* hence the Courts liave the same juris- 

of a husband is a good and 

n M. 

case wherft^ fh« would be allowed onlv in a 

^ the evidence establishes legal cruelty 

i demanded by the English Law in a suit for 
inch a mast be actual violence of 

safetv o. ®°^anger personal health or 

y, or there must be a reasonable apprehension of 

a’s^I^R ®^“m3.un-ntssa Regain, 11 M. 1. 

Abdul Rahman 

BuWbai, 10 B. 301. reUed upor’ '' 

A husband transferred some of his wife’s nrooertv 

of the property againat her hoabaud and his brothera. 


lu execution of her decree for costs, she got a 
warrant of arrest issued against her husband, 

The brothers of her husband raided her house 
and beat her. The husband was living with his 
brothers; and be and his brothers were heirs to his 
wife. The husband in a letter charged his wife witli 
the murder of her child and for prostitution. In a 

with h?s restitution of conjugal rights 

IfeW that there was ground for apprehension of 
danger to the health and safety of the wife- 

(2) that the object of the husband was not to re¬ 
sume happy connubial relations but to get his wife 

no friendly motive to her; 

M cruelty outlie 

rp f-hff consequently his suit for 

reatitutiou of conjugal rights must be dismissed. 

Jaan Beebee v. Sheikh Moonshee Beparee, 3 W. R. 93; 

Rustam AU Khan, 29 A. 

D ^7: Begam y.Khuda 

Bakhsh A. W. N. fl892) 77, relied upon. 

^ D 13 A. 126; ParsTiota/ndas ilfa- 

Appeal against ihe order of the Sab- 
ordinate Judge, Sultanpur, dated 30th July 
1910, reversing that of the Munsif of 
Musafir Khana, dated 6th June 1910. 

Mr. Wazir Hasan, for the Appellant. 

Messrs. Samiullah Beg and G. H. Thomas, 
lor the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for restitution of conjugal rights 
brought by the plaintift-appellant in the 
Court of the Munsif of Musafir Khana on 

A- ^ t was insti¬ 

tuted against Musammat Husau Ara Begam 

the lawfully married wife of the plaintiff-’ 

appellant, and against Musammat Rahmani 

Bibi, the adoptive mother of the respondent. 

Musammat Husan Ara Begam and Syed 

Jafar Husain the appellant are first cousins. 

The father of Musammat Husan Ara Begam" 

was the Mukhtar of MuianiTiiat Rahmani 

Bibi and lived at her house. Musammat 

Rahmani having no children brought up 

Musammat Husan Ara Begam as her daughter 

and married her to the plaintiff-appellant. 

It was alleged in the plaint that the respond.! 

ent used to occasionally visit Musammat 

Rahmani Bibi and for the last time went 

there two years ago with the permission of 

the appellant and has refused to return to 

her husband’s house ever since. It was fur- 

ther stated in the plaint that Musammat Rahi 

mani threw obstacles in the way of the return 

of the respondent to her husband’s house 

Musammat Rahmani Bibi in her defence 

deoied the allegatiocs made againsfc her 

and Baid that she did not prevent the respond- 
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ent from going to her husband The 
chief defence to the suit was made by the 

defendant-reapondenfr. She resisted the suit 

on the fallowing grounds.— . 

(1) that she had been divorced by the 

appellant; . 

(2) that no decree for restitation ot 

conjugal rights could 
until payment of Ra. 2,500, the 

amount of her dower; 

(3) that the Court had no jurisdiction 

to entertain the suit as he lived 
in Unchgaon beyond the tetntorial 

jurisdiction of the Court; 

(4) that her return to her husband 8 

house involved danger to her safety, 

and . , 

(5) that in case a decree is passed, 

certain conditions detailed in 
15 of the written statement should 

be attached to the decree. 

The Court of first instance decreed the 

Ip im 

^ *On appeal, the learned Subordinate Judge 
reversed the decree of the first Court on 
the ground that there was reason to hold 
that the return of the respondent to her 
husband's bouse would endanger her 

safety, if not life. , c j- 

In appeal before this Court the finding 
of the learned Subordinate Judge is challeng¬ 
ed. 

The learned Pleader for the appellant has 
taken three objeoticna to the decree of the 

first Appellate Court, namely,— 

(1) that cruelty is no defence under the 

Shia Law in a suit for restitution 
of conjugal rights; 

(2) that the only cruelty that can be re¬ 

cognized is the legal cruelty which 
would under the English Law sup¬ 
port a suit for judicial separation; 

(3) that the evidence in the present 

case does not prove such legal 
cruelty. 

In support of the contention that cruelty 
of any kind is no defence to a suit for restitu¬ 
tion of conjugal rights under the Shia law, 
reliance is placed on Sharaya, pages 29S and 
299. It is further argued that the first case 
in which legal cruelty was recognized to be a 
good defence in a suit for restitution of con¬ 
jugal rights between the Muhammadans is 
the of Munshi Bazltir Eaheem v. Shams* 


That case was decided accord* 

Z to the Sunni Law and the other c^es 
which followed accepted the P«“Oiple laid 
lown in the case of Munshi Buzlur ^heem 

(1) There is no reported case in which the 

parties being admittedly Shias the S^ia Law 
was applied. I think that the contention of 

the learned Pleader is not sound. 

The passages referred to in the Sharaya 

are translated in fall in Baill.e’s Imamia Law, 

pages 87 to 89. A pernsal of the Sfmroj/a. 

or of its English translation made by Baillie, 

would show tbat craelty to a wife IS no more 

permitted by the Shia Law than the Sunm 

^\n' fact in case of the 'nashooz' (dis¬ 
obedience) of a wife t’-e ''"^^and cannot beat 
her severely. If he does si he is liable to 
censure by the Kaz^ Vijle Baill.e page 8L 
The Kazl or the umpires appointed by him 
would under the Shia Law take cognizance of 
a dispute due to the ornelty of the hnsW. 
The following passage at page 88 ot tsaiuie s 
Imamia Law describes the procedure to be 
adopted by the Kazi: “When there is nashoos 
on the part of husband and wife and reason 
to apprehend actul rupture the Judge should 
appoint two umpires, one from among a 
relatives of the husband and the other from 
among those of the wife, to decide as “ay be 
best in the case. It is lawful, however that 
these umpires be not of the family of either or 
that one of them be of the family of 
one party and the other stranger to both. 
These persons should, according to the most 
authentic doctrine, be sent, not merely aa 
agents but with the powers to decide between 
the parties as Judges. If they agree as to 
measures of aoommodation, they can give 
them effect without reference to the consent ot 
the parties. Except that though the umpires 
should agree as to the necessity of a separa¬ 
tion between them, this cannot be efteoled 
without the husband’s consent, if it is to be 
by a talak or a divorce: or without the 
wife’s agreeing to a oompenaatiou, if it is to 
be by klioola or release,” It is clear from 
this passage that the umpires, if they agree, aa 
to measures of accommodation, can give effect 
to them without reference to the consent of 
the parties. The only condition attaobed 
to the validity of the decision of the umpires 
is that if they direct a divorce they must got 

the consent of the husband or if they deoldo 
CD 11 M. I. A., 651; 8 W. R. 3 (P, 0.) 
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upon a khula they must get the consent of the 
wife or the husband. In case of disagreeme-t 
between hnsbaud and wife due to the iil- 
treatment of the latter, the umpires may 
refuse to compel the wife to return to her 
husband. _ There is nothing in the Imamia 
Law ag^nst the umpires passing such an 
order But it may be said that such a power 
can be exercised by the umpires alone and 

Courts of this country have always afforded 
remedies for the evils incidental to married 
life and suits for restitution of conjugal 

frc^uentr such suits, have 

frequently been entertained by them. They 

have taken up the duties which, under the 

Muhammadan Law, were to be discharged by 
the Kaz. or at his instance by the umpires 

and hence have the same jurisdiction. The 

writers on Anglo- Muhammadan Law have 

rsnUfr*^ ‘bat cruelty is a good defence to 
a suit for restitution of conjugal rights. 

Sir Rowland Wilson in his book on Anglo- 

Muharama,dan Law, at page 149 , says that 

actual violence of such a character as to 

endanger personal health and safety or a 

reasonable apprehension of such a violence 

Tnd iffor?an ’ i '^“^band 

‘■cruelty'“w^h" “t Page 123, says that 

h« I the wife to return to 

such a“ suit.”® to 

T in his book on Muhammadan 

w, discusses the question at length in the 

Miapter relating to Conjugal Domtiirand 

‘The Conjugal Rights. He says that 

the Muhammadan Law lays down diet octly 

and‘t: till'‘'-bid 

and to follow hun wherever he desires to 
? .obligafcionof the woman 

absMut’ tIT It 

whTch iustRl h circumstances 

£r if®lT’ ‘'® bas habitually ill-treated 
l ‘'®.ba 8 deserted her for a long time 

or If he has directed her to leave his house 

or even connived at her doing so, he cannot 

or ask the assistance of a Court of justice to 

^mpel her to live with him. The bad col 
duct or gross neglect of the husband iq 

under the Muhammadan Law, a good defence 
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to a suit brought by him for restitution of 
conjugal rights.” (Vide Ameer Ali, Vol 2 
pages 462,463 and 464). It may be said 
^out the passages quoted from Mulla and 
Wilson that they are based either on Snnni 
Law or the case of Buzhir Baheem v. Shams. 
un.rassa Begam ( 1 ). He (Syed Ameer Ali) 

nnf f be mentions in his book the 

points of difference between the two systems 

ih (Hanafia and Imamia) wherever 

It ®''®®lty on the part 

ofthe hnsband were no valid defence in the 

attlnf^^^T’ •I’® have called 

attent.on to it. On the contrary, he distinct- 

y says that cruelty on the part of a husband 

‘t®teoca in a suit by him 
for restitution of conjugal rights. The ffrst 

j^cted*°° appellants fails and is re- 

th Jt'thrl r°'l- appellant is 

that the only kind of cruelty that can be 

recognised as a defence for a suit for restitu. 

bv the T'T. ^<l“ltted 

by the English Law in a suit for judicial 

separation. It is said that the conduct of 

complained of must be such as 

hension of danger to life, limb or health. 
There must be either actual violence directly 
from t^he husband or an apprehension of it 
from the husband himself. If the actual or 
the apprehended violence cannot be directly 

Lust fail ’'-‘'^“< 1 - the plea of cruelty 
must fail. The learned Pleader for the 

appellant in support of his argument relies 
on the following authorities:- 

Begum 

Begum W Muhammad Abdul Rahman y 

Rp:Z(S'‘ “•■‘■A' 

ed iL'V‘be case report. 

AiW R<^heem v. Shams.un. 

Bissa Begam (I) 13 fco be found at page 611 

and 18 as follows: ^ 

of Ihit Julw, on the question 

ot what 13 legal cruelty between man and 

wife, would probably not differ materially 
from our own, of which one of the mi i 

recent expositions is the following:—‘‘There 

roust be actual violence of such a charactir 

as to endanger personal health or safety or 

it”“Thfr® ^,''®-°oable apprehension of 

(3) 10 B. 301. 
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n *ha 9 never been driven 

J^iians V. ^vans { ), Mohammad 

r'rrLCiio. ™m. .h. 

Sot. ...... J-roi. -- 

A„ .1,. ..... ol » S'.o h..b.n‘ r.fe, «. 
t:r.'o.rsrb. p.rt of.b..,..b..d....... 

“Ttatr.... ‘0 ‘k. BombW «... 

HfS:.", I. tb.. 'tr..rtbtt 

Tbttr pi.. o1 or"t «o..J b. 

0.S ip . .«. "b.'» «>■ •/•bSta 

W1 cruelty such as is demanded by the 
BnSish Law in a suit for judicial separation 
It remain^B to be seen whether the respond- 
ent has by her evidence made out a case f 
legal cruelty. It appears that 
to this appeal were married >“ 
the respondent waa a minor. • 

Husain, her father, died some time ago when 
she was only 16 years old. On the death of 
Mr. Inayet Husain the appellant took POSses- 

Sion of his property and got the “ 

names effected in his name, though the 
Lir to Mr. Inayet Husain was Musammat 

Husan Ara Begum, his daughter, the respond¬ 
ent. The plaintiff-appellant sold a portion 
of his father-in-law’s property and mortgaged 
some to one of his brolheis. Musammat 
Husan Ara Begam cn attaining ma.iority 
instituted a suit for the recovery of her 

father’s property wrongfully taken possession 
and disposed of by her husband, the appel¬ 
lant She obtained a decree by oompromme 
on 30tb of June 190-1 : nie Exhibit 2, On 
the 9th of August 1904, she filed an app i- 
cation for the execation of her decree for the 

delivery of the 

the recovery of costa : Fide Exhibit A14. The 
possession was delivered to her through 
Court. In execution of her decree for costs 
some moveable property was attached to 
which an objection was made by l< azal Husaiu, 
the father of the appellant, on 20th of June 
1905 : Fide Exhibit A15. In September 

(4) 1 Uagg- Con. Hop. 37. 


„oi, .b. « 

tion to be ec decree for costs against 

rf SriTth s“pt'~“.”Lo« .b. broft.. 

nifn. .T ji ‘KAnjfA in whiOQ 

.b. h...« . 

Musammat Bahman „ ,, ^ ^nd beat 

fh?m®TcTiS large was brought against 

brothers of the applicant in which the 

Utter ^ave evidence for his brothers stating 
were convicted u'u;*- On 20tb 

o7'Ma®ct’lt07tb'e^^spondent filed an appU- 

:ir?or the execntion^of a 

against her js warrant was 

IZTdoTZ Ifith of April 1907 : Fide Ex- 

A^stfond tptlSation was 
of the decree fororsts on 2nd September 19L7. 

The last application ^6 

Lrrest of the appellant for the restitution of 
conjugal rights. These facts go to show tha 
the relations between the husband and 
wBe are anything but ^endly The objeo 
of the appellant in instituting the suit ^ 
notr.ppear to be to resume happy 
relations, but to get the respondent in hi8 
power with no friendly motive to her. But it 
fs argued for the appellant that the motive of 
the appellant should not ^ taken into con- 
Bideration in the disposal of this 
appellant refers to the following osses- 
V. Kaunsilla (5), Purshotamdas AfaneWrtt V. 
Bai ^^ani («)• The following passage in the 

Allahabad case is relied upon '’“® 

English Law if a wife does not prove that she 

waBjustitied in withdrawing from^ cohabita¬ 
tion either by proving her husband s adultery 
or cruelty the Court will pronounce her under 
the obligation to return. Nor has the Court 
any discretionary power to refuse a decree in 
a suit for restitution of cou in gal rights on the 
ground that the suit was instituted by the 
petitioner not in order that he might regain 
the society of his wife but for collateral 
objects; the petitioner in a suit for restitution 
of conjugal rights is entitled to a decree, 
unless he is proved to have committed a 
matrimonial offence, which should be ground 
(6) 13 A. 126. 
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for a judicial separation.” This rule, upon 
which the English Law is based, principally 
on the authority of Scott v. Scott (7), was 
applied by Sergent, C. J., to the case of Hindus 
in Dadajt Bhikaji v. Bukmabai (3), where 
the learned Chief Justice said ;—“it may be 
advisable that the law should not adopt 
stringent measures tocompel the performance 
of conjugal duties, but as long as the law 
remains as it is, Civil Courts, in our opinion, 
cannot with due regard to consistency and 
uniformity of practice (except, perhaps, under 
the most special circumstances) recognize any 
plea of justification other than the marital 
offence by the complaining party.” 

In the Bombay case it was held, where the 
Court found that there was no cruelty, but 
that the suit was brought by the husband as 
a counter-move to defeat the claim of the wife 
for separate maintenance and a considerable 
time after she had ceased to live in his house 
and because on the last occasion when she 
returned to live with him she left the house 
crying, that the suit of the husband must be 
decreed. In these cases it was admitted that 
no personal violence actual or apprehended 
had been proved. In the present case I think 
that there is sufficient evidence to show that 
there is ground for apprehension of danger to 
the health and safety, if not the life, of the 
respondent. The plaintiff appeilant admit¬ 
tedly lives with his brothers. He has no sepa¬ 
rate house, Grhulam Ali, his brother, who was 
convicted of assault on the respondent in 
1906, is prosecuting this case for the 
appellant. The plaintiff-appellant and his 
brothers are the heirs of Musammat Husan Ara 
Begam. If she is compelled to return to the 
house in which Ghulam Ali is living there 
can be no doubt that her safety and perhaps 
her life would be in danger. Moreover, one of 
the letters written by the plaintiff-appellant 
to his wife charges her with the murder of 
her child and with prostitution ; Vide Ex¬ 
hibit A4. In my opinion, such charge would 
amount to legal cruelty. This view is 
supported by the following cases Jaun Beehee 
V. Sheikh Moonshee Beparee (S);Huseni Begam 
V. Muhammad Eustam Ali Khan (9). In the 
case reported in the Jaun Beehee v. Sheikh 
Moonshee Beparee (8) it was held that 

adultery by a Muhammadan 

C7) 34 L. J. P. and M. 23 

(8) 3 W. R. 93. 

(9) 29 A. 222j 4 A, L. J. 60; A. W. N. (1907) 27. 


against his wife will be sufficient answer 
to his claim for restitution of conjugal 
lights. In the case of Huseni Begum v. Mu~ 
hammad Eustam Ah Khan (9) the same view 
was taken. It was said in that case that 
where a husband apparently only brought his 
suit for restitution of conjugal rights on 
account of his wife having filed another suit 
against the husband’s father, and in his 
plaint the husband accused his wife of immo¬ 
rality of the most serious kind which he total¬ 
ly failed to substantiate, the Court would be 
justified in refusing him relief. The litiga¬ 
tion between the parties to this appeal, the 
charges brought by the appellant against his 
wife, in support of which there is no evidence, 
the actual violence committed on her by the 
appellant’s brothers, leave no room for doubt 
that her return to her husband’s house would 
be dangerous to her safety. In the case of 
Begam v. Khuda Baksh (10) it was held that 
in a suit for restitution of conjugal rights 
brought by the husband, the suit ought not to 
be decreed when it appears that there is im¬ 
minent danger of the wife being subjected to 
bodily violence if compelled to return to her 
husband. 

For these reasons, I decline to interfere in 
the decree passed by the first Appellate Court 
and dismiss the appeal with cosfs. 


(10) A. w. N. (1802) 77. 


Appeal dismissed. 


UUUH JUDICIAL COMMISSIONER’S 

COURT. 

Secomd Civft Appeal No 499 op 1910, 

August 21, 1911. 

Present!—Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C., 

Ghaudhri Saiyed WAZIR MOHAMMAD— 

Plaintiff —Respondent 

versus 

HAR PRASAD—DEP.iiNDiNT—R espondent. 

conferred hy decree 
—Re.^triction against alienation imposed hy Legislature 

—Hes^n'cfton imposed hy decree or contract — Distinc- 

tion-'Waiver oj condition—Consent^Attestation of 

deed-Ahandonment-TransJerorcannotplead invalidity 

of transfer—Transfer of Property Act (fro/1882' / 
6 {h) and (O, scope of. ’ 

are declared inalienable by 
section 6 C) of the Transfer of Property Act are 
particular interests which have been created by 
statutes enacted to regulate the relations between 
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landlord and tenant. An interest conferred by a 

decree is not covered by section C (t). . i j 

The transfer of a non»transferable right in land 
conferred by a decree does not fall ■within the 

scope of section 6 (h) of the Act. ^ 

There is an essential distinction between restric¬ 
tions on transfers imposed by the Legislature and 
restrictions imposed by contract or decree. The 
general policy of the law is to promote the free 
alienation and circulation of property and 
to disconrage the introduction of restrictions cal¬ 
culated to interfere with the fnlHlment of these 
objects. 

In cases where the Legislature deems ^ it expedient 
to fetter the privilege of free alienation, the pro¬ 
hibition, founded upon considerations of public 
interest, must be treated as absolute. 

But no such force can be attributed to a restriction 
which has its origin in an agreement of tho parties or 
a decree of Court. Tho contract or decree does 
not purport to affect tho rights and interests of 
any one but tho parties themselves, it merely re¬ 
gulates the relations of the parties infer ae. 

Consequently, where there is a decree settling 
tho rights of two parties, which contains a provision 
that ono of them shall not alienate the property 
which ho has got from tho other, tho presumption 
is that the condition against alienation is inserted 
for the benefit of the other party. Tuo latter may 
waive the boncBt of the condition, and if ho elects to 
do so by giving his consent to n transfer, the 
transfer is valid transaction. 

Rampher Singh v. Ramkhdnivan Singh, 2 O. C. 252; 
Hirdei v, Prag Tewari, 14 0. C. 144; 11 Ind. Cas. 527; 
Beni Madho v. Kali Prasad Singh. (5 O. C. 331; relied 
upon. 

It is not competent to a transferor of a non- 
transferable interest, conferred by a decree, to raise 
the plea that tho transfer is void. 

Hardei y. Pray Tewari, 14 0. C. 144; 11 Ind. Cas. 
627; Beni Madho v. Kali Prasad Singh, 6 O. C. 331, 
followed. 

Although the mere attestation of a deed does not 
import notice of its contents, yet where a superior 
proprietor attests a deed of gift, being aw'aro of its 
provisions, and rccognixe« tho donee as tho transferee 
of the property, it will bo inferred that ho gave 
his consent to the transfer. Such a consent given 
by the superior landlord is binding on his son. 

To constitute abandonment of a heritable, though 
non-transferable, interest in land, there must bo tho 
clearest evidence of an intention to abandon. 
Abandonment cannot be inferred from tho more fact 
that there has been no active assertion of tho right 
during the short period which lias intervened since 
the right came into existence. 

Appeal against the order of the District 
Judge of Fyzabad, dated the 29th August 
1910, upholding that of the Sub-Judge, Bara- 
bank), dated 11th July 1910. 

Mirza Samiullah Beg^ for the Appellant. 
Pandit Go^aran Nath Misra^ for the Res¬ 
pondent. 

JUDGMENT,—The facts of this case are 
set out in the order of reference to a Bench 
dated the 6th July 1911 and before we 


proceed to determine the particular matters m 
issue in this appeal, we think it proper 
to discuss the general question for the 
decision of which this reference to a Bench 
of two Judges was made. That question 
relates to the interpretation ^ of decrees 
of Settlement Courts by which heritable 
and non-transferable rights in land have 
been conferred, and the particular point 
for consideration is whether the declaration 
in the decree that the right conferred is 
non-transferable is absolute so as to render 
any transfer made by the decree-holder 
absolutely void, or whether it is only 
qualiOed amounting merely to a restriction 
upon such alienations as are made without 
the consent of tho superior proprietor with 
the result that a transfer made with such 
consent is good in law. As stated in the 
referring order, it has already been held 
in a number of decisions of this Court 
that the condition against alienation is 
imposed for the benefit of the superior 
proprietor who can waive it if he chooses 
[cf. Rampher Singh v. Ram Khelawan 
Singh (1)]. In the present appeal an 

attempt has been made to ODntest this view 
for, in support of the fifth ground of appeal, 
it has been argued that as Bala Prasad's 
interest in the land in dispute was, by 
the terras of the decree, a non-transferable 
interest, the gift which he made to his 
daughter Sardei of this interest was a void 
transaction and could not be validated even 
if it were proved that the superior pro¬ 
prietor had given his consent to the trans¬ 
fer. In this connection the learned Counsel 
for the appellant relies upon the provisions 
of section G, clause (i) of the Transfer of 
Property Act, according to which no tenant 
having an untransferable right of occupancy 
is permitted to assign his interest. It is 
argued that Bala Prasad was a tenant with 
an untransferable right of oooupanoy within 
the meaning of this clause, but we are unable 
to accept this contention. It appears to 
us that the interests which are declared 
inalienable by the clause in question uce 
particular interests which have been created 
by Statutes enacted to regulate the relations 
between landlord and tenant, ♦ ♦ ♦ The 

interest which Bala Prasad acquired in the land 
in question was not an interest conferred by 

Statute but by a decree. He was not an 
(1) 2 0. C. 263. 
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occnpancy-tenanb with an untransferable 
right of ocoupaney as defined in the Oudh 
Bent Act. In fact, he was not a tenant at 
all within the meaning of section 3 (10) 
of the Oudh Bent Act for he was not 
liable to pay any rent. We are satisfied 
that his case does not, therefore, fall within 
the scope of section 6 (0 of the Transfer 
of Property Act. Nor can it come within 
clause (^) of the same section for, not 
having rights conferred by Statute and 
declared by Statute to be inalienable, it 
cannot be said that a transfer by him of 
his interest was in violaion of any provision 
of law, and consequently for an unlawful 
object. 

The tansfer, therefore, cannot be deemed 
void on any of the grounds set out in 
clauses (h) and (f) of sectioii 6 of the 
Transfer of Property Act. 

Can it be held void, then, on the ground 
that the interest created by the decree 
is declared by the decree to be non-transfer- 
able. ? 

The answer to this question depends upon 
the force to be attributed to the condition 
against alienation. If it be held that the 
condition is absolute, that it has the force 
of a statutory prohibition against alienation, 
then, no doubt, the violation of the condi¬ 
tion would render the transfer totally void. 
But we agree with the opinion previously 
expressed in this Court by Mr. Ghamier 
[cf, Rirdei v Parag Leu}ari(2) and 
Beni Madho v. Kali Prasad Singh (3)] that 
there is an essential distinction between 
restrictions on transfers imposed by the 
Legislature and restrictions imposed by con¬ 
tract or decree. The general policy of the 
law is to promote the free alienation and 
circulation of property and to discourage the 
introduction of restrictions calculated to 
interfere with the fulfilment of these objects. 
But cases may and do arise in which for the 
protection of particular interests, it is deemed 
expedient to depart from this general 
principle and to fetter the privilege of free 
alienation. In such cases the prohibition 
against transfer being founded upon con¬ 
siderations of public interest must be treated 
as absolute. But no such force can be 
attributed to a restriction which has its origin 

in an agreement of parties or a decree of 

(2) 14 0. 0. 144; 11 Ind. Cas. 527. 

(3) 6 0. 0. 331, 


Court. The oontract or decree does not 
purport to affect the rights or interests of any 
one but the parties themselves; it merely regu¬ 
lates the relations of the parties intet se. Con¬ 
sequently, where, as in the present case, we 
have a decree settling the rights of two parties 
which contains a provision that one of them 
shall not alienate the property which he 
has got from the other, the presumption is 
that the condition against alienation is iu- 
seried merely in order to settle the relations 
of the parties to the deree with respect to 
the property affected. The party who gets 
the property gets it subject to a limitation 
of his power of transfer—a limitation of which 
the other party gets the benefit. The latter 
may, if be chooses, waive the benefit of the 
condition and, if he elects to do so by giving 
his consent to a transfer, the transfer is a 
valid transaction. We are satisfied, therefore, 
that in decrees of this nature the condition 
against alienation is inserted for the benefit 
of the superior proprietor only, and that 
this view of the law, already accepted in 
this Court, is correct and should be followed. 
And we are further of opinion that, as a logical 
consequence of this view, it is not competent 
to the transferor of an interest conferred by 
such a decree as is now under consideration, 
in a suit between himself and the transferee, 
to raise a plea that the transfer is void as 
has been ruled in the oases reported in 
Rampher Singh v. R'lmhhelaioan Singh (1) 
and Hardei v. Prag Tewari (2). 

Having thus disposed of the general 
question of the right of transfer possessed 
by the holder of a heritable and non-trans- 
ferable interest under a decree, we pjiss on 
to the determination of the particular points 
raised in the memorandum of appeal. 

What we have already said disposes of the 
plea taken in the fifth ground of appeal. 
The transfer made by Bala Prasad in favour 
of bis daughter was not per se void. It was 
a valid transfer if made with the consent of 

the then superior proprietor, the present 
plaintiff’s father. 

The next point is the factum of consent. 
It is contended in the third and fourth 
grounds that consent was not proved, but we 
think this argument is untenable. No doubt, 
if nothing else appeared than that the plain¬ 
tiff’s father attested the deed of gift it might 
well be argued that there was no proof of 
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coDBent on the principle that attestation of a 
deed does not import notice of its contents. 

Bat there is plenty of evidence on record to 

show that the ialuqdar was aware of tbe 

provisions of the deed. And it has also been 
proved that he recognised Musammat Sardei 
as the transferee of the property. It has 
been shown that he was aware of the piooeed- 
ings taken to obtain mutation of names 
in her favour in the revenue 
registers and that he deliberately abstained 
from taking action to oppose the mutation 
as he had no objection to the property 
being made over to the lady. We have no 
doubt, accordingly, that consent was in fact 
given and this finding disposes of the second 

and third grounds of appeal. And, as for 
the plea taken in the sixth ground, it must 
also be rejected. The consent given by the 
appellant’s father is clearly binding upon 
the appellant. 

It follows from this that the plaintiff can¬ 
not claim to re-enter upon the lands in suit 
on the ground of a breach of the condition 
in the decree against alienation; and, indeed, 
as has already been pointed out in the 
order of reference, this was not the case 

made out in the plaint. 

All that remains to be considered is 
whether the plaintiff has succeeded in show- 
i g that he has a good cause of action on 
the grounds that the land has been aban¬ 
doned by the persons entitled to it and 
that the defendant’s possefsion is that of a 
trespasser. 

The nature of the suit is clear. The 
plaintiff seeks redress solely for a wrong 
alleged to have been done to his right to 
possess. It is not a case in which it 
is alleged that an existing possession of 
the plaintiff has been wrongly interfered 
with by the defendant: clearly the plaintiff 
has never been in possession since the date 
of the decree in favour of Bala Prssad. 

It was competent, therefore, to the de¬ 
fendant to raise, as he did, a plea of ju? 
teriii by saying that the immediate right 
to possession was vested not in the plaintiff 
but in the heirs either of Bala Prasad or 
of his daughter Sardei. Tbe plaintifi could 
only succeed by showing in himself the im¬ 
mediate right to possession. 

Under the terras of the decree, the pi’o- 
perty was to be held by Bala Prasad and 
his descendants, generation after generation. 


and, 80 long as there are in existence 
persons answering to that desonption, the 
right to passession is with them, assuming 
for the moment that the property still be¬ 
longed to Bala Prasad at the time of his 
death. It was admitted in the plaint that 
there are still alive two daughters of Bala 
Prasad and it was proved that another 
daughter of hie, now deceased, left two eons 
who are still alive. And aga'ii we have it 
that his deceased daughter Sardei has left 
two minor daughters who are living under 
the guardianship of their father, the de- 

fendanfr. . ,. . 

Prima fade, the immediate right to PO^esB 

is with these descendants; but the plaintiff 

pleaded that this right of theirs has been 

lost by abandonment. He asked the Courts 

to uphold this plea merely on the sround 

that Bala Prasad’s two daughters had failed 

to take psssession daring the few months 

that elapsed between the date of Bala Prasad s 

death and the date of the suit. In our 

opinion this plea was very properly rejected. 

To constitute the abandonment of such a right 

there must be the clearest evidence of an 

intention to abandon. Such evidence is not 

to be found in the mere faot that there has 

been no active as.serkion of the right daring 

the short period which has intervened since 

the right came into existence. On the other 
hard, if the property passed to Sardei under 
the deed of gift, and we hold that it did, wo 
have the faot that she has left two daughters 
and there is no proof that they have dotio 
anything to show an intention to abandon 
in favour of the plaintiff. On the oontrary, 
the evidence of the defendant is that ho 
is in possessiDn on behalf of his daughters. 

The plaintiff's suit was bound to fail and 
we hold that it was lightly dismissed. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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ALLiiHABAM HIGH COURT. 

Matrimonial Reference No. 1 of 1911. 

January 20, 1912. 

Presenix —Sir Henry Richards, Kfc., K. C., 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Chamier. 

H. W. G.— Petitioner 

versus 

Mrs. H. W. G. —Respondent 

AND 

P. L.—Co-Respondent. 

Divorce suit—Delay unexplained—Suit dismissed. 

The petitioner became aware of the misconduct 
of his wife in 1891 but did not institute divorce 
proceedings till 1910. The only explanation which was 
attempted to be given of this gross delay was that he 
did not know the whereabouts of his wife and 
the co-respondent: Heldy that proceedings for 
divorce ought to be instituted at the earliest possible 
moment and delay of a very much shorter period 
than that which had occurred in this case would have 
to be fully explained before the petitioner would 
be entitled to a decree. \_Bouliing v. Boulting^ 33 L. 
J. Mat. 33; 10 Jur. (n. s.) 182j 9 L. T. 779; 12 W, R. 
389; 3 Sw. and Tr. 329; Nicholson v. Nicholson 3 
P. and D. 53; 29 L. T. 108, referred to. 

Held, further, that the petitioner in this case had 
altogether failed to explain the delay. 

Matrimonial Reference by the District 
Judge of Cawnpore. 

Mr. Bamahant Malviya^ for the Petitioner. 

JUDGMENT.—This matrimonial reference 
comes before us for confirmation of the 
decree granted by the learned District Judge 
of Cawnpore, who granted a decree for the 
dissolution of the marriage between the 
petitioner Henry William Gill and his wife 
Catherine Isabella Gill. 

According to the evidence Of the petitioner 
the parties were married in the year 1883. 
In 1891 his wife left him to visit a sister at 
Jhansi who was ill. In conequence of a 
letter which he received he went to Jhansi 
and there found that his wife was living 
in adultery with his brother-in-law, the 
latter’s wife having died. He taxed his 
wife whith infidelity. She admitted it and 
told him that she would not come back to 
him. He took away his two children, the 
issue of the marriage. It is admitted that 
he took no steps further than to consult a 
Pleader until the present petition was filed; 
that is to say, a period of no less than 19 
yeais has elapsed since the alleged misconduct 
of the wife occurred to the personal know- 
ledg of the petitioner himself. The only 
explanation which is attempted to he given 


of this gross delay is that the petitioner 
did not know the whereabouts cf his wife 
and the co-respondent. It is possible that 
during a considerable portion of the time 
which has elapsed the petitioner was 
unaware of where his wife or the co¬ 
respondent were living, but we are quite 
satisfied on the evidence that if the petitioner 
had instituted for the dissolution of his 
marriage within a reasonable period after 
his knowledge of her alleged misconduct, 
there would not have been the least difficulty 
in giving notice to the parties either by 
personal service or by substituted service. 
Proceedings for divorce ought to be instituted 
at the earliest possible moment and delay 
of a very much shorter poriod than that 
which has occurred in this case would have 
to be fully explained before the petitioner 
would be entitled to a decree. This question 
of delay is a matter which, we think, is 
often lost sight of by some of the District 
Judges. In the case of Boulting v. Boulting^ 
(1) ^ir J. P. Wilde says; “The first thing 
which the Court looks to when a charge of 
adultery is preferred is the date of the 
charge relatively to the date of the criminal 
act and knowledge of it by the party, be¬ 
cause if the interval be very long between 
the date and knowledge of the fact and 
the exhibition of them to the Court, it 
will be indisposed to relieve a party who 
appears to have slumbered in sufficient 
coinfort over them, and it will be inclined 
to infer either an insincerity in the complaint 
or an acquiescence in the injury, whether 
real or supposed, or a condonation of it. 
It, therefore, demands a full and satisfactory 
explanation in order to take it out of the 
reach of such interpretation.'* 

In the case of Nicholson v. Nicholson (2) 
the Court required a full explanation of a 
delay of even two years. In our opinion 
the petitioner in the present case has 
altogether failed to explain the delay which 
has taken place. 

We accordingly refuse to confirm the 
decree of the learned District Judge. We 
set aside that decree and dismiss the* pefci- 
tioD. We make no order as to costs. 


{\) 33 L. J. Mat 33; 10 Jur. (jj. s.) 182- 
12 W. R, 389; 3 Sw. and Tr. 329. 

I2) 3 P. and D. 53; 29 L. T. 108. 
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madras HIGH COURT. 

Civil Revision Petition No. 228 op 1911. 

January 1, 1912. 

Present :— Mr. Justice Sundara Aiyar. 
CHELLAMMAL— Petitioner 

versus 

T. P. KRISHNASAWMY IYER— 

Respondent. 

Razinamah decree, conet,-action 
husband should give jewels to ^ 

required-Suit hy wije for possession of jewels, uhe- 
ihlr maintainable-civil Procedure Code (Act I of 

^^Alazinlmah decree in a suit by a husband against 
his wife for restitution of conjugal rights provided 
that the husband was to give certain jewels to 
the wife to wear whenever the latter required 

them and that at other times he was to keep them. 

In a suit by the wife pursuant to the razinamah 

tor possession of the jewels: Held, (1) that, in the 

absence of the allegation that the wife required 
jewels for purposes of wearing, the suit was 

Tnaintainable; , , • i 

(2) that the suit shouhl uot be disimsseu on 
rrroundthat the jewels were to be worn by 

wife only on certain occasions, as that was not 

import of the ra^imamah, not as barred by section 

47, Civil Procedure Code, 1908. 

Petition, under section 25 of Act IX of 
1887 , praying the High Court to revise the 
dec eeof the Subordinate Judge of Tanjore, 

in S.C.S.1418of 1910. . , o 

Mr. T. B. Vencatrama Sastii^ for the re- 


the 

not 

tho 

tho 

tlio 


titioner. 

Mr. T. B, Bamchandra Iyer, for the Res¬ 
pondent 

JDDGMENT. —The plaintiff is the wife 
of the defendant. The latter had instituted 
a suit for recovery of his wife and for 
restitution of conjugal rights. That suit was 
compromised between tbe parties and the 
cimpromise provided that the plaintiff has 
no objection whatever to give tbe 1st defend¬ 
ant herein for being woin by her one pair 
of kammal set with diamonds which was 
given to her by her father at the time of 
her marriage and which is worth about 
Rs. 1,200 and one gold sovereign malni 
which was given to her by the plaintiff and 
which is worth Rs. 450, and that at other times 
the said jewels should be in his custody 
for safety”. The present suit by the 
plaintiff is to recover the second of the two 
jewels mentioned in the compromise, namely, 
the kasimalai. The suit has been dismissed 
by the lower Court on the ground that the 
provision with regard to the jewels in the 
compromise decree is an unexeoutable one 
find that, therefore, this suit is not maintain¬ 


able, the proper remedy of the plaintiff 
being to take out execution of tbe razinama 
decree. The Subordinate Judge expresses 
an opinion that, according to the^ correct 
meaning of the razinamah, tbe plaintiff is 
entitled to wear the jewels in question 
only on special occasions, and that the 
defendant is entitled to have its custody 
except on those ocoaaions. I am unable 
to agree with the Ifubordinate Judge on 
either cf the points. There is no direction 
in the ro:inamah that the defendant should 
pub the plaintiff in possession of the jewels, 
it only says, the husband has no objection 
to give the wife the jewels for wearing 
and then states that at other times the 
jewels should be in the husband s custody. 
This provision can only be regarded to be 
declaratory of the rights of both the parties 
with respect to the jewels. I am, therefore, 
of opinion that the suit cannot be dismissed 
on tho ground that it is barred by section 
47 of the Civil Pocedure Code. On the 
other Irand, I am of opinion that the 
allegations in the plaint do not disclose any 
cause of action against the defendant ao- 
cording to the correct construction of the 
ra:inamah as I understand it. The learned 
Vakil for the petitioner argues that the 
effect of the rrovision is that the plaintiff 
is entitled to get possession of the jewels 
from the defendant, but this is in terms 
contrary to tbe provision that tbe husband 
should be in coustody of the jewels at 
otl.er times.” I understand tbe expression 
‘ at ot*her times” as connoting all times 
other than when the wife requires them 
foi wearing. The construction suggested for 
the petitioner would lead to the result that 
the jewels should be in tbe custody or posses¬ 
sion of the husband only if and when the wife 
plense**, but no such words are to be found in 
tbe compromise. 

It is urged that as the jewels belonged 
to the wife it must, be taken that her right 
of ownership was recognize! and that she 
is, thei efore, entitled to get possession of 
them. VVliat has to be decided is, what are 
the mutual rights of the parties recognised 
by the compromise? There is no declai'ation 
of unrestricted ownership on the part et 
the wife It is stated, no doubt, that one 
of the jewels was given to her by her father 
and the other one now in qnestion was given 
by tbe husband. According to Hindu 
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such jewels would form the stridhanam 
property of the wife, but when there is a 
dispute between the husband and the wife 
and the parties adjust them by compromise, 
the question for consideration is n6t, what 
are the tights of the parties under the Jaw, 
but what rights they recognized by the 
compromise. It seems to me that, probably, 
the husband wanted to prevent the wife from 
selling the jewels, but was willing that she 
should have them for wearing. Hence, the 
language that the husband has no objection 
to give the jewels to the wife for wearing ; 
Whether the language would be effective 
in law to restrain the wife from selling the 
jewels or not is not a question raised for 
decision in the suit. The point that I have 
to decide is, whether, according to the 
Tazinamah^ the plaintiff can recover the 
jewes without an allegation that she required 
him to give them up for wearing. Admittedly, 
no such allegation was made; her object 
is apparently to establish that she is entitled 
to their possession, whether she wants them 
for wearing or not. But, to enable her to 
do so would, as 1 have already observed, 
result in running counter to the right of 
custody which is given to the husband at 
other times than when the wife wants 
them for wearing and to make his right 
of custody dependent entirely on the 
pleasure of the wife even though she may 
declare her intention of not wearing them. 
The result is, I uphold the dismissal of the 
suit, but not on the other grounds stated 
by the Subordinate Judge. I cannot agree 
with the observation that the wife is entitled 
to wear the jewels only on special occasions 
as there are no words in the razinamah to sup- 
port snch a construction. The jewels are such 
as a lady might wish to wear always and 
there is nothing to restrict her doing so 
in the compromise. I dismiss the petition, 
but in the circumstances without costs. 

Petition dismissed 


ALLAHBAD HIGH COURT. 
Second Civil Appeal N’o. 416 op 1911. 

January 18, 1912. 

Present' —-Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

JOGAL KISHORE and others— 
Defendants—Appellants 

versus 

RAM NARAIJf and others—Plai.'^tipps— 

Respondents 

^lortgage-Subsequent purchase-^Uerger-Intention 

to keep mortgage alive. 

In considering the question whether an incumbrance 
should be deemed to continue to subsist on the 
ground that the continuance of it was for the benedt 
of the person who has acquired the property, the 
point of time to be regarded is the date of theacquisi- 
tion of the property. If at the date of the acquisition 
it was the intention of the parties to keep the incum¬ 
brance alive it must subsist. 

Liquidation Estate Purchase Company v. Willouahhi, 
(1898) A. C. 321. 67 L. J. Ch. 251: 78 L. T 32^14 T 

Singh v/Balari 

Sahae, 10, 0. C. 49, Mohesh Das v. Bawan Dass q n 
961; 13, C L. R. 221; 10. I. A. 62. referred to! ’ 

Second appeal from the decision of the 

District Judge of Mainpuri, dated 2l3fc 
February 1911 

Mr. J N. Chaudhii (with him Mr. H P 
Dube), for the Appellants, 

yiv. Gokal Prasad, for the Respondents. 

JUDGMENT.—This was a suit for a decree 

slh January 

8th 1884, made by Adbar Singh and others 

in favour of the respondents. On JamiArTr 

17th B'Od 18th, 1898, the mortgagors by two 

deeds sold the mortgaged property to the 

rf^Rr^C T V “““"'deration 

of Rs. 1,800 of wh.ch Rs. 500 were said to 
have been retained by the respondents on 

^894" The 11th, 

1894. There was no mortgage of that date. 

The intention was to refer to the mortgage 

of January 8th, 1884. The mistake in tC 

day of the month seems to have been due to 

the facts tnat the mortgage of January 8th 

1884, was rejected on January 11th and 

the mistake m the year seems to have 

purely clerical error. In 1899 the appeR 

ants brought a suit for pre-emption saying 

that there was no such mortgage as the one 

referred to in the sale-deed, and that the 
statement in the deed that Rs. 500 had 
been retained on account of a previous mort 
gage had been made for the purposT of 
making It appeal that the consideration was 
larger then It really was. The respondeTts 

produced two witnesses who swore that there 
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was a previous mortgage of the date given in 
the sale deed. That evidence was disbelieved 
and at the last moment the respondents 
produced a copy of the mortgage of January 
8th, 1884, and said that a mistake had been 
made in the sale-deed and the sum of 
Rs. 500 had been retained on account of 
that mortgage. That explanation was 
rejected and a decree was made for pre-emp¬ 
tion on payment of Rs. 1,300. The respond¬ 
ents appealed on another point saying in 
their grounds of appeal that they would 
enforce their right under the previous 
mortgage by a separate suit. They brought 
the present suit in July 1909. The defence 
of the appellants was and is that if there 
was any mortgage in existence in favour of 
the respondents when they (the respondents) 
bought the property in 1898, it must be taken 
10 have then ceased to exist according to the 
rule contained in section 101 of the Transfer 
of Property Act. The respondents contend 
that the mortgage must be deemed to have 
continued to subsist as the continuance of it 
was for their beneht. The rule contained 
in section 101 of the Transfer of Property 
Act re-produces a rule well known to 
English Courts of Equity with reference to 
which many cases are to be found in the 
English and Indian Reports. Upon the 
authorities, it is quite clear that in con¬ 
sidering the question whether an in¬ 
cumbrance should be deemed to continue to 
subsist on the ground that the continuance 
of it was for the benefit of tl e person who 
has acquired the property, the point of time 
to be regarded is the date of the acquisition 
of the property. One of the latest English 
cases in which the rule was considered is that 
o> The Liquidation Estates Purchase Cempany 
V. Willoughby (1), In his judgment in that 
case the Master of the Rolls said: **We take 
it to be clear that if an intention to keep 
alive a charge on property is inconsistent 
with the real intention of the parties to the 
deed by which the purchaser of the property 
takes an assignment of it, that charge cannot 
be treated as still subsisting simply because 
the purchaser afterwards finds that it would 
have been better for him to have kept the 
charge alive”. The decision of the Court 
of Appeal was reversed by the House of 

T.ords on the facts but the correctness of the 
(1) (1898) A. C. 321; 67 L. J. Ch. 251; 78 L. T. 329; 
14 T. L. H. 295; 40 W. R. 589. 


statemeot of the law contained in the judge* 
ment of the Master of the Rolls was not* 
challenged. In fact, at page 339 of the 
report, Lord Macnaghton quotes the following 
passage from bis judgment with approval: 

“The answer to this question depends upon 
the intention of the parties at the time and 
that intention must be proved from the 
terms of the deed and the oironmstanoes 
under which it was executed.” It was eon- 
tended by Mr. Gokul Prasad that at the time 
of the sale-deeds it was for the benefit of 
the purchasers that the mortgage should 
continue to subsist in view of the probability 
or possibility of a claim for pre-emption 
being preferred. But I do not understand 
how a mortgage on the property oould 
defeat a claim for pre-emption. Apreeroptor 
must pay the price actually and in good 
faith paid for the property by the purchaser 
however the price may be made up. The mort¬ 
gage-money wasoverdue; therefore, any person 
obtaining the property by pre emption could 
pay it off whether the mortgagees consented 
or not. There might have been some ground 
for the argument if the mortgage had been 
with possession for a long term of years as 
in Bindeshri Singh v. Palraj Sfihai (21; but 
even in such a case I think it should be 
held that the continuance of the mort¬ 


gage was not for the benefit of the pur¬ 
chaser. In the present case, in the view 
which I take of the law, there seems to be 
no ground whatever for holding that the 
ODnIinuance of the mortgage was for the 
benefit of the respondents. The fact that it 
would now be convenient for the respondents 
to be able to set np the mortgage has no 
bearing on the question. See Mchssh Lnl 
V. Batoan Dass (3) ]. The respondents have 
themselves to thank for what has happened. 
They accepted a deed of sale containing 
incorrect particulars of a previous mortgage 
and they followed this up by producing 
absurd evidence in the pre-emption suit. We 
were asked to hold that the appellants were 
estopped by their conduct in the pre-emption 
suit from denying tlie continued existence 
of the mortgage, but ir seems to be iinpos- 
SI e to do that 1 he appellants were rot 

parties to either the mortgage or the sale. 

IS not si'.own that tlmy knew anything 

(2ntVo respondents set 

(3) 9, C. 961; 13 0. 1. R. 221; 10,1. A. 03. 



llTDIAN OASEP. 


621 


toi. :^iii3 


BAKBTAWABI V. SHIBBIN LAL. 

up a mortgage in order to prove that the 
price ^as Rs. 1,803 and failed to prove 
it ^vith the result that the appellants 
obtained the property free from inoumbrances 
for Rs. 1,300. That was the fault of the 
respondents. The moitgage was non existent 
at ihe date of the pre*€mption suit and it 
cannot be revived, in older to itmedy the 
error of the Court or a party in the pre¬ 
emption suit. 

In my opinion the respondents have 
no right to sue the appellants upon the 
mortgage of 1884 and their suit should have 
been dismissed. 

I would allow this appeal and dismiss the 
respondent’s suit with costs in all three 
Courts including in this Court fees on the 
higher scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

SECo^D Civil Appeal No. 786 of 1910. 

February 3, 1912. 

Preteni: —Mr, Justice Johnstone and 
Mr. Justice Rattigan. 

Musammat BAKHTAWARI —Defendant— 

—Appellant 

versus 

[SHIBBAN LAL AND ANOTHER—PLAINTIFFS 
AND BA.NU MaL —Defendant— 

R ESPONDEtiTS. 

Regulation (XVU of 18083, ss. 7, S^Mortgage— 
Foreclosure proceedings—Prescribed procedure impera - 
live--Omission to affix seal on notice—Fatal defect— 
Panja,h Land Alienation Act (XIII of 1900), s. 9 (33 — 
Consignment of foreclosure proceedings to record-room — 
Commencemnt of Act before expiry of year of grace — 
No pending proceedings. 

Where foreclsoure proceedinga were consigned to 
the record-room before the year of grace had expired, 
and after the consignment of the record, but before the 
expiry of the year of grace, the Punjab Alienation of 
Land Act came in force: 

Seldy that there were no proceedings for the enforce^ 
ment of the conditional sale clause pending before 
the Court at the time of the commencement of the 
Act. 

Where a mortgagee sues for possession of the 
morttgaged property upon the ground that he has 
become owner thereof under the terms of the condi¬ 
tional sale clause it is incumbent upon him to prove 
affirmatively that each and all of the conditions pres¬ 
cribed by section 7 and 8 of Regulation XVII of 
1805 have been duly fulfilled. He must show that 
the foreclosure proceedings were valid in every 
respect. His plaint should distinctly allege, not only 
that the year of grace had expired, bnt that the pro- 


edure prescribed by law, both preparatory to and in 
connection with the notice of foreclosure, had been 
duly observed. 

A plaintiff, who neither sets forth these necessary 
particulars in his plaint nor adduces any proof in 
suppox’t of the special relief which he seeks to 
enforce, cannot avoid the consequences of his 
neglect by merely relying on the circumstance 
that the defendant did not plead the non-observance 
of the prescribed procedure but defended the suit 
on other grounds. 

Lachmi v. Tota, 16 P. R. 1888: Kirpa Ram v. Bhag- 
loana, 106 P. R. 1889, followed. 

Bhagiraih v. Nathmal, 105 P. R. 1907, distingu¬ 
ished. 

The provisions of Regulation XVII of 1806 are 
not merely directory but imperative, prescribing 
conditions precedent to the right of the mortgagee 
to enforce forfeiture of the estate of the mortgao-or 
and have for their object to protect mortgao-ors,* 
who are often poor and ignorant men, from fraud 
and oppression on the part of the monev-lenders. 
The prescribed procedure must, threfore, be strictly 
followed. 

Madhopersad V. Gajudhar, U C. Ill at p. 1J7- ll 
I.|A. 186, followed. * 

The omission to affix the seal of the District Judge 
upon the foreclosure notice renders the foreclosure 
proceedings bad in law and is fatal to a suit by 
the mortgagee for possession as owner. 

Sham Singh v. Karm, 185 P. R. 1889 relied upon. 

Second appeal from the decree of the Di¬ 
visional Judge, Ambala Division, dated the 
9th of April 1910, reversing that of the Dis¬ 
trict Judge, Ambala District, dated the 2nd 
of August 1909, dismissing plaintiffs’ claim. 

Bhagat Qovind Das, for the Appellant. 

The Hon’ble R. B. Shadi Laly for the Res¬ 
pondents. 

JUDGMENT.—On the 18th July 1894 
one Jiwan Singh executed a mortgage of 
certain lands by way of conditional sale in 
favour of defendant, Banu Mai, who on the 
5th December, 1896, sold his rights under 
the said deed in favour of plaintiffs. 

In October 1900 plaintiffs had notice of 
foreclosure issued (it is alleged) through the 
District Judge to the mortgagor, and on the 
3rd December 1900 the proceedings were 
ordered by the District Judge to be consigned 
to the record room. The year of grace ex¬ 
pired in October 1901 and in the meantime 
(i. e., on the 8th June 1901) the Punjab 
Alienation of Land Act (XIII of 1900) had 
come into force. In February 1909 plaintiffs 
sued for possession of the land, and as Jiwan 
Singh and his son, Surta, were both dead, the 
suit was brought &g3.iu8tMusammat Bakhta- 
wari, the widow of Surta. 

Defendant urged numerous pleas in de- 
fence, inter alia, that she knew nothing of 
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the alleged mortgage; that it was, in any 
event, invalid for want of consideration an i 
necessity; that the alleged foreolosnre proceed¬ 
ings were null and void inasmuoh as tH 
there had been no previona demand for pay¬ 
ment; (2) notice had not b«en dnly served 
opon the mortgagor, and (3) that the notic 
issued by the District Judge was not in 
proper form. The District Judge framed 
four issues which dealt merely with the ques¬ 
tions whether the mortgage had in fact been 
effected, and if so whether it had been effect- 
ed for consideration and necessity. 

Upon these iesnes, he found (1) that the 
mortgage had been effected; (2) that there 
was consideration and necessity for the 
alienation but that a large amount was due 
for interest, and that only Rs. 1,800 were 
legally chargeable upon the land. At the 
same time, as the mortgage-deed contained 
a clause providing for conditional sale, he 
referred the case under section 9 (3) of the 
Punjab Alienation of Land Act to the Deputy 
Commissioner for such action as that officer 
might deem 6b to take. His judgment is 
dated 2nd August 1909, and no decree seems 
to have been drawn up by him until Octo- 
her 1909 when for the hret time he drew up 
a decree in favour of plaintiffs for the sum 
of money which he found to be due to them. 

Prom this decree, the plaintiffs appealed to 
the Divisional Judge and prayed that in lieu 
thereof they might be granted a decree for 
poBSeBsion of the land as owners, the year of 
grace having expired long prior to their pre- 
sent suit. The Divisional Judge found that 
full necessity and consideration had been 
established and held that the District Judge 

was not justiffed in catting down interest from 
Rs. 2,175 to Rs. 550. He held that the sole 
issue in the case was whether plaintiffs could 
be regarded as vendees or merely as mort¬ 
gagees, and that for a decision to be given 
upon that issue, it was necessary to 6nd out 
whether the foreclosure proceedings had been 
valid or not. He accordingly remanded the 
case for inquiry as to (1) whether the mort¬ 
gagor duly received notice of plaintiff’s ap¬ 
plication under Regulation XVII of 1806; 
and (2) whether plaintiffs had demanded 
payment of the mortgage-money from the 
mortgagor prior to issuing notice. He 
added that“if the plaintiffs prove that the 
proceedings to make the sale absolute were 


valid, they will, under GfopiZ P'is v. Ran 
Sinah H), be clearly entitled to possession 
as vendees and the Deputy Commissioner 
will have no power to intervene." 

The District Judge upon tne remand, 
found in favour of plaintiffs upon both the 
points upon which farther inquiry had been 
ordered, and upon the case coming before 
him again after the return to his 
remand, the Divisional Judge agreed with 

these endings and held that the foreclosure 
proceedings had been validly completed lu 
accordance with this ending, he held that as 
prior to the date of the present suit, the year 
of grace had elapsed, the present clam must 

be treated as one by a vendee for 
and that consequently section 9 (.3) of the 
Puniab Alienation of Land Act had no ap¬ 
plicability. He. therefore, accepted the ap¬ 
peal and granted plaintiffs the decree for 

which they prayed. 

Defendant has preferred a further appeal 
to this Court and we have heard lengthy 
arguments upon questions of no little diffi¬ 
culty. It has. for instance, been urged bsfore 
us that, in the circumstances of the present 
case, the rights of the mortgagee did not 
mature into rights of ownership because, 
while the year of grace was still ruauipg, the 
Act above referred to came into operation and 
rendered it imperative on the part of the 
District Judge to refer the case to the Deputy 
Commiasiouer. As we have retnarked, the 
year of grace did not expire till Ootobur 1911 
and the Act came into force in June 1901. 
Notices had issued and had been served ou 
the mortgagor before December 1900, when 
the District Judge directed the record to be 
consigned to the record-room. Mr. Goviud 
Das contends that, despite this order, the 
proceedings for the enforcement of the ceu- 
dition intended to operate by way of ODudi- 
tional sale must be held to have beeu pending 
before the District Judge at the date of the 
commencement of the Act; that the District 
Judge was, therefore, bound in law to refer 
the case to the Deputy Commissioner, and 
that his failure to do so vitiated all the 
proceedings and acted as a bar to the mort* 
gagee’a right to claim that the year of grace 
had in due course expired. 

As at present advised, we are not disposed 

to accede to this argument. It seems to us 
(DSSP. R. 1009; 3 Ind. Cas. 619; 137 P. W, R- 
1909. 
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• 

that upon the facte as above stated there 
were no proceedings for the enforcement of the 
conditionl sale clause ''pending'^ before the 
District Judge after he bad directed the 
conaignmeot of the record to the recordroom. 
After this order had been passed the case 
cannot reasonably be regarded as having 
been pending before the District Judge, No 
doubt it was open to either party to move 
him to take fresh cognizance of the case, and 
equally, no doubt, he could himself have 
called for the record and brought the case 
once more upon the file of cases pending be¬ 
fore him. But it is admitted that be did 
not do so and in the circumstances we are of 
opinion that this objection mnst fail. It is 
also questionable whether in any event the 
omission cn the District Judge’s part to 
comply with the provisions of section 9 f 3 ) 
of the Act would necessarily render it im¬ 
possible for the mortgagee’s rights to mature 
into ownership by expiry of time. 

But, as we are unable on other grounds to 
maintain the decree of the Divisional Judge, 
we need not further discuss those questions. 
In cases such as the present, where a mort¬ 
gagee sues for possession of the mortgaged 
property upon the ground that he has be¬ 
come owner thereof under the terms of the 
conditional sale clause, it is incumbent upon 
him to prove affirmatively that each and all 
of the conditions prescribed by sections 7 and 
8 of Regulation XVII of 1806 have been 
duly fulfilled. In other words, he must show 
that the foreclosure proceedings were valid in 

4® observed in Luchmi v. Tota 
U; his plaint, if correctly framed, should dis¬ 
tinctly allege, not only that the year of grace 
had expited, but that the procedure pres- 
cribed by law, both preparatory to and in 
connection with the notice of foreclosure had 
been duly observed. It is only the complete 
observance of this procedure, coupled with 
the non-payment by the mortgagor of the 
sum due upon the mortgage within the year 
of grace, that gives the plaintiff a right to 
enforce forfeiture of the mortgagor’s estate, 
and a plaint which did not set forth the 
particulars above mentioned would be open 
to the objection of not discharging a complete 

cause of action, etc.A plaintiff who 

neither sets forth these necessary particulars 
m his plaint, nor adduces any proof in sup- 


enforce, cannot avoid the cousequeaces of his 

neglect by merely relying on the circumstan¬ 
ces that the defendant did not plead the non- 
observance of the prescribed procedure, but 

defended the suit on other grounds.”_ [cf. 

also Kirpa Ram v. Bhgawana (3)]. 

In the present case the Divisonal Judge 
observes,— 

“Exception is now taken, for the first time, 

to the defects in the notice served, eg to 

the absence of the District Judge’s seal and 

the omission to specify section 7 of the 

Regulation. So little did these prejudice 

the present mortgagor that she never speci- 

fied them till the second hearing here. I rely 

on Bl.agiraih v. Nathmal (4), which admittedly 

overrules in part some earlier rulings.” We 

need not consider whether certain obile'r dicta 

in the ruling cited by the Divisional Judge 

are or are not entirely consistent with the 

earlier decisions of this Court, because in 

this case (as tbe Divisional Judge himself 

points out in bis order of the 5 th January 

1910j the defendant admittedly took the first 

possible opportunity of objecting that the 
notice was irregular in form. 

True, she did not specify the irregularities, 

butin view of her objection, it was especially 

incumbent upon the plaintiffs to prove affirm- 
atively that there was no flaw in that notice 
And in ay event, as the notice was before 
the learned Judge at the hearing of the 
ypeal, the specific objections then taken bv 
the defendant to the validity of that notice 
should have been considered by him and not 
brusquely brushed aside simply and solely 

because her objections had not previously 

been set forth m detail. 

Turning now to the objections to the notice 
urged by the defendant, we find, after re- 
ference to the record of the foreclosure pro. 
ceedinge, that the notice did state that the 
mortgagor must redeem in the manner pro! 
vided for by section 7 of the Rflo-nlof 
This objection, therefore, fails 

But the other objection, namely that thn 

notice 18 invalid as it did not bear the seal 

of the District Judge, is well founded The 

notice bears the signature nf tha t^* l • 

Judge, but the seal is wantTng 

Spotion 8 of Regulation XVII of ISflR 
provides that when the Judge has ^ 

the written application ^“®/®oeived 

(3; 108 P. E. im referred to, 

(4j 105 P. R. 1907. 
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“ Bball cause the mortgagor or his Ifgal 

representative to be furnished 

possible ^ a panrana under 

hrsVl' acd”official‘signature that if he shall 
^;rRedeem the P^ope.tv mortgaged .^e.^ 

poin'ted o^t Zt “thlse provisions are not 

rllv directory but imperative, prescribing 
merely directory u e ^ 

to protect mortgagors, who are of en poor 
' J • nrant men from fraud and oppression 

on^tWart of money-lenders, and, that there¬ 
fore the prescribed procedure inust be 

Sowing this decision of 
The Fall Bench of this Court held that a 

notice which bore the seal of the District 
Judge but not his signature and only some 
illegible initials without any official desig- 
Son, did not comply with the P^ovstons of 

the said section [Sahm Singh v. Karm (6)]. 
Thereafter, the Division Benchin the same case 
held that as the procedure did not comp y wi 
the requirements of the Regulation and it 

betng well recognized law that any failure to 

com Jy with the Regulation strictly is fata 
"ra suit for foreclosure, plaintiffs’ suit must 

be dismi&sed. . m 

In our opinion the omission to affix the seal 

of the District Judge upon the notice is an 

even more serious defect than the absence of 

the Judge’s official signature, and as the 

notice issued to the mortgagor in this case 

did notin that important particular comply 

•with the requirements of the Regulation, the 

foreclosure proceedings were bad in law. The 

result is that the year of pace canno be 

regarded as having duly expired and that the 

plaintiffs’ rights under the mortgage-deed have 

not matured into ownership. 

The original mortgage accordingly subsists 
and plaintiff’s present suit for possession as 

■vendee must fail. , . , j 

The Divisional Judge, in his order dated 

the 5th January 1910, describes thesuit as one 

by plaintiffs for possession as vendees of the 

land in suit. But it was not so regarded by 

the District Judge and the decree passed by 

the latter is based upon the assumption that 

the mortgage, as such, is still subsisting and 

(5) 11 C. Ill at p. 117! 11 I. A.. 186. 

(6) 185 P. R. 1889. 


that plaintiffs’ claim is based upon it. It 
was upon this view of the case that he granted 
PalnUffs a money-decree. From tbat dec«-e« 
the defendant preferred no appeal and it must, 
therefore, be held binding upou her. 

But plaintiffs are dissatisfied with that 

decree and seek possession of 
as mortgagees or as vendees. We hold that 
they are not vendees and the Courts below are 
agreed that the mortgage is not open to 
obiection on the score of want of consideration 
or necessity. In the circumstances, as the 
mortgage still subsists, we must refer the case 
to the Deputy Commissioner under section 
9 (3) of the Punjab Alienation of Land Act 
for such action as he may think fit to take. 
The appeal is accepted with costs throughou 
and the decree of the Divisional Judge isset 
aside. If the Deputy Commissioner declines 
to take action under section 9 of the said Act, 
the record will be returned to this Court for 

further orders. 

Appeal accepted. 


OUDfclJUDICIAL OOMMI33IONBRS 

COURT. 

Fibst Oivit Appeal No. 139 of 1910. 

August 3, 1911, 

Present ;—Mr, Evans, J. 0. 

Miisammat MUNA—Defendant—Appellant 

t*0r5M5 

MANTA RAM—Plaintiff—Respondent. 
Co»(rncf /lc( a‘^o/lS72l, s. 74-Interest—Penalty 
—Enhanced interest—Question of fact. 

Under the terms of a mortgage interest on tno 
mortgago*inonoy was agreed to bo paid at the rate of 
ton anuas per cent per mensem and it was to be 
paid annually without any objection. If in any year, 
the mortgagor failed to pay the interest, tho mort¬ 
gagee was to have tho power oithor to realixo m- 
torosb or compound iutorost at tho rate of 1*^ 
per cent, per mousem. Default was made in the 
^mymont of interest nt the end of the first year: 

Held (l)that tho mortgagee was entitled to inter- 

ost nt tho rate of ton annas for tho first year and 
thereafter to interest and compound interest at the 
rate of Rs. 1*4 calculated in the usual way; 

(2) that enhanced interest was ehargoablo from 
tho'dato of default in tho payment of interest at the 
lower rate ; 

(3) that tho covenant to pay interest at the onbano- 
ed rate was not a penalty. It was intended by the 
parties to bo enforced and was not unvoasonablo, 

Musammai Afuna v. Ram Prasad, H 0.0. 307 , follow- 
od, 

Kalachand Kyaly.Shih Chund^r Roy, 19 0 . 392 ,Ba*d 
Das V, SKamanand Das, 22 0, 143; RaiHSS tea 
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Prasad v. Rai Sham Rishen 29, C. 43; Abdul Gani v. 
Nand Lal^ 30 C. 15, distinguished. 

The question ivhether an agreement to pay enhanc¬ 
ed interest is a penalty or not is a question of fact. 

The Hon’ble Mr. Sri Earn, for the Appel¬ 
lant. 

Pandit Qokaran Nath Misra, for the Re¬ 
spondent. 

JUDGMENT—The husband of the ap¬ 
pellant executed a mortgage-deed in favour 
of the respondent’s father on the 27th 
October 1899 for Rs. 2,600. The respondent 
has obtained a decree on the mortgage-deed 
for Rs, 10,675. The sole point for decision 
in thjs appeal is whether the interest decreed 
against the appellant is correct. One of the 

stipulations in the deed was as below:_ 

Interest on the mortgage-money aforesaid 
is agreed to be paid at the rate of ten 
annas per cent, per mensem and it shall be paid 
annually^ without any objection. If in any 
year I fail to pay the interest the mortgagee 
shall have power either to realize from me 
the interest or compound interest (sud dar 
sud) at Re. 1-4 per cent, per mensem.” The 
lower Court allowed interest as claimed, viz., 
ten annas for the first year and thereafter 

at Re 1.4 per cent, compound interest cal¬ 
culated in the usual way. 

The learned Advocate for the appellant 
takes three points in this appeal. 

(0 That interest at Re. 1-4 should only 
be allowed on the unpaid interest at tea 
annas according to the terms of the deed. 

U; That no date is fixed from which 
enhanced interest can be charged and, there- 

be charged from the end 

of the first year. 

(3) That the agreement to pay enhanced 
interest at Re. 1-4 is by way of a penalty 
and cannot be enforced. 

None of these objections have any force 

(1) No attempt is made to show that‘the 

words sud dar sud," as entered in the deed 
mean anything different from compound in¬ 
terest as usually calculated, and the system of 
calculation set up on behalf of the appellant is 

unknown to this Court and is not recognised 
la loan transactions. 

(2) The dale from which enhanced interest 
IS charged is cleat ly the date of default in pay- 
ment of interest—“if in any year I fail to 
pay interest, etc.” In this case default was 
made at the end of the first year. 

« i sl'O'ild not 

follow this Court’s ruling in the case of 


Musammat Muna v. Ram Prasad (1), which 
is a complete expositition of the law on the 
subject up-to date. 

It is perfectly clear that under section 
74, Act IX of 1872, the question whether 
the agreement to pay enhanced interest is 
a penalty or not is a question of fact and 
in this case there is no doubt that the 
appellant’s husband expressly agreed to pay 
and the respondent’s father expressly de¬ 
manded and intended to take interest at 
the enhanced rate if interest at ten annas 
was not paid punctually. It is difficult to 
imagine a clearer case. 

Although I sympathise with a lady 
who is compelled to pay a large sum owing 
to her husband’s default I have no option 
but to confirm the decree of the lower 
Court, 

The learned Advocate for the appellant has 
cited several rulings of the Calcutta High 
Court, viz., Kalackand Kyal v. Shib Oliunder 
Noy (2). Bciid Nath Das v. Shamanand Das 

(3) ; liameswar Prasad v. Bai Sham Rishen 

(4) ; Abdul Qani v. Nand Lai (5). 

The rulings in these oases depend on the 
particular facts of each case and on the cove¬ 
nants between the parties. All I can say 
in this case is, that the covenant between 
the parties was a covenant which they in¬ 
tended to enforce. 

It was not unreasonable and it must now 
be enforced. 

The appeal is dismissed with costs, 

, , Appeal dismissed. 

(1) 11 0. 0. 307. 

(2) 19 C. 392. 

(3) 22 C. 143. 

(4) 29 C. 43. 

(6) 30 C. 15. 


ALLAHABAD HIGH COURT. 

Eirst Civil Appeal No. 132 op 1910. 

January 15, 1912. 

Present .—Sir Henry Richards, Kt., K. C., 
Chief Justice, and Mr. Justice Banerji. 

GOPI NARAIN AND OTHERS—Dependants 

—Appellants 

versus 

KUNJ BEHARI LAL— Plaintiff 

AND OTHERS-DEFENDANTS—RESPONDENTS 

Trusts Act {II of 1882), s. 88—Purchase made hu 
trustee—irustee and beneficiary^Right and liability 
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;ES.3crr;;S‘i: 

a decree and was about to be sold, A. 

Wor^the da\e of sale. Thereupon if, purchased the 
'’“fleld “hat must be held to have made this pur- 

chfse for iL benefit of the trust ar>d that he could 
on\y charge the trust with the amount which ho had 

actually paid for it. , • • tPo 

First appeal from the decision of the 
Subordinate Judge of Mainpuii. dated the 

8th February 1910. 

The Hon’ble Mr. Moti Lai NehrUy (with him 

Dr. Tej Bahadur Sapru and Messrs. Muham- 

mad Ishaq and Jog Mohart Nath)y for the Ap- 

E, O'Conor (with him Merarp. 

Qhulam Mujtaha Kud Baldeo Bam Dave)y for 

the RespondentB. ^ 

JUDGMENT.—This appeal arises out ot 

a suit on foot of a mortgage, dated the 19th 
of June 1887. The mortgagor was one 
Fateh Gbaud, and the mortgagee was one 
Abdul Kafil. The mortgage was for Rs, 
50,000 at 14 annas per cent, per mensem 
interest. It is clear now that Abdul Kafil 
was not the real mortgagee but was only 
henamidar for one Adbul Jalil, a Pleader in 
Cawnpore. This mortgage was subsequently 
attached and sold in execution of a simple 
money-decree which Gaya Prasad had obtain¬ 
ed against Abdul Jalil and which was being 
executed against the representatives of the 
latter. The certificated auction-purchaser 
of this mortgage was Babu Kunj Behari 
Lai, the plaintiff in the present suit. This 
bond has been the subject of a good deal 
of litigation which, in the view we take of 
the case, it is not material to refer to. It 
was made, as already stated, by Fateh Chand 
in favour of his Pleader, and one of the 
defences taken in the present suit is the 
plea that there was no consideration for the 
bond. The bond, no doubt, was of a very 
BUspiciouB nature, made as it was in favour 
of the Pleader of Fateh Chand. Fateh Chand 
was a man who managed to dissipate what 
must originally have been an estate of con¬ 
siderable value and had the suit been one 
between Fateh Chand and Abdul Jalil we 
might have had great ditfioulty in holding 
that anything like the full principal aura of 



50 000 was due. We think, however, 

appeal cannot be H consideration. 

Lt ib •; “r« ’dT,. - 

p”a rX Ab’a^ 

brance In a written etatement by Abdnl 
Sd in certain litigation between ore 
Sheo Prasad and himself and otbeis, be 
^presBly admitted that at the sale of tbi 
property the mortgage of . 

18?7 Jas proclaimed and that be purchased 

the property subjeot to that 

Pali Kalan was also purchased a^ a price 

which would have been an low 

heavy incumbranoe. After the death of 
Gaya Prasad the defendants Gopi Narain 

and the other trustees, (who are the defend 

ant8-appellant8 and are hereinafter fefeTfoJ 
to as “the trustees”) m their appjioation 
for Probate of the Will of Gaya Prasad placed 
a very small value on the property and ex- 
pressly stated that it aobjeot to this 

mortgage for Rs. 50.000 and interest Nei- 
ther the trustees nor Abdul Hamid have 
given any affirmative evidence of the want 
of consideration. Under these oiroumstanoes 

we think that the decision of the learned 
Subordinate Judge that the bond had been 
given for full consideration must be ac 

cepted. - , 

It is now necessary to state some farther 

facts upon which the other peeas taken m 

the suit are based. Gaya Prasadl wM a man 

possessed of considerable wealth. He made 

a Will on the 13th of July 1893 and thereby 

appointed certain persons to be his trastees, 
and amongst them the plaintiff in the pro* 
sent suit Kuni Behari Lai. He named as 
President of the Board of Trustees the do- 
fendaut-appellaut-, Gopi Narain, and the 

respondent, Kunj Behari Lai, was selected 
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by bis co-trasfcees as Vice-President of the 
Board. Under the Will of Graya Prasad both 
Kunj Bshari Lil and Gopi Naraia tjok 
considerable benefits. After some litigation, 
the Will was duly proved, and it was at the 
instance of the trustees that the decree 
already mentioned against Abdul Jalil was 
being executed against the latter’s widows. 
It must be borne in mind that the trustees 
were, at the time of the execution of the 
decree, in possession of the village of Pali 
Kalau under the Will of Gaya Prasad, and 
that the mortgage which was attached in 
execution of the decree against Abdul Jalil 
affected this village as well as the other 
two villages already mentioned. The trns- 
tees executed a power-of-attorney on the 
30th of January 1900 in favour of Kunj 
Behari Lil. This document will be found 
at page 75 of the appellant’s book. It sets 
forth that the trustees other than ICunj 
Behari Lai have other engagements and have 
no time to attend Court in a body and look 
after and contest cases, and they then pro¬ 
ceed to appoint Kunj Behari Lai their 
general attorney to act for them in all Court 
matters. He was not, however, empowered 
to purchase or take property in mortgage or 
borrow money in their names, On the 7th 
of January 1905 Kunj Behari Lai wrote to 
Gopi Naraiu, as President of the Committee, 
a letter which will be found at page 45 of 
the respondent’s book. In this letter he 
points oat that the mortgage of the 19fch of 
June 1837 would be sold on the 24bh of 
January 1905 and that in his opinion it 
would be most advisable for the trustees to 
purchase this bond. He says in the letter, 
‘‘If any stranger purchases this village and 
is successful in his suit the whole of the 
share iu mauza Pali Kalau will be lost.” 
He says further that if the trustees do not 
buy the bond he himself would do so. No 
one can doubt the soundness of the advice 
given in this letter. Granted that the 
bond was a little shady and that some claim 
was being made to it by the widows of 
Abdul Jalil, it was still most advisable to 
purchase it. Kunj Behari lived at Etawah, 
the other trustees lived at Cawnpore. In 
the ordinary course of events the letter 
would reach Gopi Naraia about the 8bh of 
January and on the 10th of January 
application was made in the execution case 
that the trustees should be permitted to bid 


for the bond of the 19th of June 1887 which 
was t© be sold in execution of Gaya Prasad’s 
decree. The Will of Gaya Prasad provided 
for the holding of meetings of the trustees at 
stated times, and in the letter of Kunj 
Behari Lai, to which we have already refer¬ 
red, he suggested that an extraordinary 
meeting of the Committee should be called 
to consider the question of purchasing the 
bond. It appears from the evidence that a 
notice of a meeting was sent out and that 
on the agenda the question of the purchase 
of the bond was expressly mentioned. It 
also appears that there was no Quorum at 
the meeting which was summoned for the 
22Dd of January, that is to say, two days 
before the sale. It, therefore, appears that 
there was no express resolution on the part 
of the trustees on the subject of the pur¬ 
chase of the bond. Kunj Behari Lai attend¬ 
ed the sale. He never obtained any express 
leave on bis own account to bid at the sale 
although, undoubtedly, he was one of the 
decree-holders. It does not appear from 
the evidence whether any order was made 
on the application of the trustees for leave 
to bid, and, strictly speaking, Kunj Behari 
bad no right to bid at the sale either on his 
own behalf or on behalf of the trustees 
without leave of the Court, but he neverthe¬ 
less attended the sale and it appears that 
he and one Sheo Prasad bid at intervals 
from the commencement of the sale and that 
the last bid was made by Sheo Prasad. We 
may here mention that Sheo Prasad was 
^80 a general attorney for th,e trustees. 
He was also attorney for Kunj Behari. The 
bond was knocked down for the sura of 
Rs. 3,115, Kunj Behari was examined and 
he states that the purchase was made by 

Sheo Prasad for him, that he had no money 

with him and that he borrowed it from Gopi 
Narain, Gopi Narain lent him the money 
not out of private monies of his own and the 
amount was subsequently re-paid to him. 
He says also that after he had purchased the 
document, that is to say, the bond in question 
Gopi Narain asked him to give the document 
to the Committee and I said that I would 
not give it.” A number of the notices issued 
tov the subsequent meetings of the trust 
Committee have been pat ia evidence 
and these show that time after time 
amongst the list of business to be transacted 
IS the question of the purchase of the bond, 
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but no resolution was ever come to on the 
v^^opf fiither by the trustees to sarreuder 

1„., «.d.. pi*«* of 

last time in the notice dated the -Jod ot 
July 1905. Kuni Behari did not obtain 
a Lie certificate for some three years aUei 

the date of the purchase and in 

the bond had been claimed by the widows 

of Abdul Jalil. In our opinion^ the 

to be drawn from the evidence 13 that Kunj 

Behari bid for the bond in the first instance 
possibly with the intention of allowing the 

trustees to have the benefit o> it. It is 
eaually possible that when be found that 
before the sale the trustees had come to no 
resolution, he bid for the bond on his own 
behalf intending to keep it for himself. We do 

not believe that the trustees as a b.idy ever- 
intended that Kuni Behari should purehase 

the bond for himself and we are satis¬ 
fied that they never gave him any such 
permission. The application for leave to 
bid strongly suggests that the trustees at 
once saw the soundess of the advice given 
them by Konj Behari, namely, that it would 
be advantageous to purchase the bond. We 
are satisfied also that after the purchase 
had been made they would have been glad to 
take over the purchase from Kunj Behari. 
This is shown by the fact that time after 
time the question of the bond is placed 
upon the agenda of the meetings of 

the trustees, and also by the fact that 
Gopi Narain asked Kunj Behari to let 
the trnstees have the bond. We think 
that it is most probable that Kunj Behari 
having succeeded in getting the property 
knocked down to him or to his attorney at 
a very low price determined to keep it him¬ 
self and that the trustees thought they 
could not compel him to give it up. Kunj 
Behari was probably supposed to know more 
of Court matters than his oo-truatees and 
they considered that they were at his mercy. 

The question then arises, can Kunj Behari 
under these circumstances retain the 
benefit of his purchase? We are of opinion 
that he cannot. Section 88 of the Indian 
Trusts Act provides ; "Where a trustee, 
executor, partner, agent, Director of a Com¬ 
pany, legal adviser, or other person bound 
in a fiduciary character to protect the 
intereBts pf another person, by availing him- 


self of his character, gains for himself any 
L'C'^dLuLtlTn^o^lW” deaUn^ under cir- 

r;r-.a';.™" t mr 

"pTnl. “'.aS'! h'.*'” ..r bold ..r lb. 

Lnefitotsuch other person the .'advantage 

so gained.” Illustration W is as for 

lows: “A, a guardian, buys “ ; 

self incumbrances on hm 

at au under-value. A. noias lui uu 

B the incumbrances so bought and can only 

charge him with what he has acloally paid. 

This section incorporates and ^ 

law which prevails in England on the subject 

of purchases made by 
authorities will be found colleoted 

on Trusts, page 300. i 

no Executors, page 438, X ^ , 

Coote on Mortgages, Vol. II, page o-H- 
the present case Kunj Behan pnrobiised 
for Rs. 3,115 a mortgage for Rs. 59;®°° p 
the value of two-thirda of the village Pal 
Kalan if unencumbered must have been over 
Ra. 25,000. He was not only one of the co- 
trustees and, therefore, bound to aU m hi8 
power to protect the interests of the trust 

estate but he was also the general attorney 
of the trustees. It seems to us that when ne 

made the purchase of this incumbrance, he 

must bo held to hold it for the benefit of the 

trust and can only charge the trust with the 

amount which be actually paid for it. ® 
case seems to us to fall within the second 
part of section 88 of the Indian Trusts Act. 

It is quite clear that bis interests aa purchaser 
of this bond were or might be adverse to the 
interests of the trust estate as owners of 
the equity of redemption in the village of 
Pali Kalan. The mortgage, however, affect¬ 
ed not only the village of Pali Kalan 
but also the villages of Pali Khurd and 
Sadikpur and the plaintiff, therefore, is 
entitled to a decree against the purchaser of 
Pali Khurd, that is. Abdul Hamid, and alw 
against the purchaser of Sadikpur but his 
decree against these villages must only be 
for the proportion which they ought to bear 
having regard to the value of the villages aa 
compared with that of Pali Kalan, These two 
villages formed no part of the trust estate. 
Aa against the village of Pali Kalau, 
the suit must be dismissed upon the terms 
that the trustees do pay to the plaintiff that 
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portion of the price paid by him for the pur¬ 
chase of the bond which is proportionate to 
the value of the villagfe Pali Kalan as com¬ 
pared with the value of the two other villages. 
He should get the said amount of the purchase- 
money together with interest at the rate of lOl 
per cent per annum, the rate fixed in the bond. 
If the defendants-trustees fail to pay such 
sum the decree of .the Court below should 
stand. The parties have agreed as to the 
respective values of the three villages and 
we are thus enabled to fix the amount for 
which the decree ought to be made against the 
villages of Pali Khurd and Sadikpur in the 
event of the defendants-trustees paying the 
apportioned amount of the price paid by 
Kunj Behari and interest, and we are also 
able to fix the proportionate amount of such 
price. By agreement, this price with interest 
up-to-date fixed for payment, namely, the 
24th of March 1912 amounts to Rs. 2,260. 
We accordingly modify thedecree of the Court 
below as follows. In the event of the trustees 
paying into Court the sum of Ra. 2,260 as 
aforesaid, the other defendants, uiz , Abdul 
Hamid and the heirs of Pathak Sheo Dayal, 
shall pay to the plaintiffs on or before the 
5th of July 1912, the sum of Rs. 50.327-10 9 
(i.e., Rs. 38,272 principal and Rs. 12,055-10 9 
interest up to the aforesaid date) together 
with costs in both Courts and future interest 
at 6 per cent, per annuna, but in the event of 
the said defendants, Abdul Hamid and the 
heirs of Sheo Dayal, not paying the said sum 

of Rs. 50,.i27-10-9 together with costs and 
future interest as aforesaid, a |rd share of Pali 
Khurd, Pargana Bharthana, District Etawah, 
and mahal Rani Indumati of mauzi Sadikpur, 
Pargana Bharthana, District Etawah, shall be 
sold. In case the trustees do not pay the 
said sum of Rs. 2,260, as aforesaid, all the de¬ 
fendants shall pay to the plaintiff on or before 
the 5th of July 1912, the sum of Rs. 85,475 
(».e.,Rs. 65,000 principaland Rs. 20,475 interest 

up to the date above mentioned) together with 
costs in both Courts and future interest at 6 
per cent, per annum. On failure by the defend¬ 
ant to pay the said amount on or before the 
date above mentioned the plaintiffs will be en¬ 
titled to bring to sale mahal Hopi Narain of 

mauza Pali Kalan. Pargana Bbarthana, District 

Etawah, and mahal Rani Indumati of mauza 

Sadikpur, ParganaBharthana, District Etawah, 

and frds of mauza Pali Khurd, Pargana 
Bharthana, District Etawah. In the event 


of the trustees paying the said sum of 
Rs. 2,260 they will have their costs in the 
Court below and in this Court to be paid 
by the plaintiffs, but in calculating the costs 
of the trustees in this Court they will only be 
allowed one-third of the cosls of translating 
and printing. The costs in this Court payable 
to the respective parties will include fees on 
the higher scale. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No. 54 op 1910, 

August 14, 1911. 

Present: —Mr. Evans, J. C, 

B, INDAR DAWAN SINGtH—D sPENDiNT 

—Appellant 
versus 

DEPUTY COMMISSIONER, PYZABAD, 
Manager, Court of Ward?, Ajodhia 

Estate—Plaintiff—Respondent. 

Appeal, Second—Question of fact or laio—LiaUlity 
of estate to pay Nankar-^ioWer.'?—Que.vh'on to be decided 
upon construction of documents—Misinterpretation of 
documentary evidence^Interference on second ap¬ 
peal. 

Where a lower Appellate Court lias misread and 
misinterpreted the documentary evidence on the re¬ 
cord, has misunderstood the real point for decision in 
the case and its finding on a question of fact is based 
on no evidence at all, the Court of second appeal can 

interfere with that finding. 

The question as to the obligation of an estate to 
pay Ncinkar-ho]der3 which is to be decided upon a 
construction of the documents before the Court is a 
mixed question of law and fact. 

Appeal against the order of the District 
Judge, Fyzibad, dated 29fch March 1910, re¬ 
versing that of the Assistant Collector, 
Bara Banki, dated 6th December 1909, 

Pandit Qokaran Nath Misra, for the Appel* 
lanfc. 

The Government Pleader, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal by the 
defendant in a case in which the Deputy 
Commissioner of Pyzabad, as Manager of 
the Ajodhia Estate, sued him for arrears 
of rent. The case was remanded for trial of 
the following issues :— 

1. What is the annual amount of Nanhar 

payable by the estate to the ■ holders 

in this village ? 

2. W^hat sums have been paid on account 
of Nankar by the appellant during the years 
in suit p 
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Before deelieg with the fiodiog of the 
learned Judge upon these issues, it is 
necessary to point out that he has discussed 
a question which was not raised in Court 
of appeal and which is taken for the first 
time before him on remand. This d^eshon 
was that the Nankar alleged to 
allowed to the appellant by the late Maharaia 
was a personal allowance and not on account 
of the Nanhar paid to the old remimZare. 
This is an entirely new plea which cannot 

he considered now. It was not taken before 

this Court and the learned Judge was not 
asked to consider it. 

The finding of the learned Judge on the 

issues remanded ia as under : I n on 

the first issue that the Nankar^hoUers did 

notfreceive annually R^s. 330 in cash from 
the appellant, and on the second that it is 
not satisfactorily proved that the latter paid 

it for the two years in suit.” 

It appears to me that the learned Judge 
wander some kind of misapprehension as 
to the exact meaning of the first issue. The 
first issue was what was the annual amount of 
Nanhar payable by the estate to the Nankar- 
holders in this village. In other words, it 
was intended that he should record a finding 
as to whether the estate was under an 
obligation to pay Nanhar to certain Nanhar- 
holders. The question of actual payment 
need only have been considered under the 
second issue. For the appellant it is 
contended that the learned Judge has misread 
and misinterpreted the documentary evidence 
on the record and misunderstood the real 
for decision in the case, and the 
fpTlowing rulings are cited as an authority 
that his decision can be considered in second 
appeal:— 

Qotind V. Vithal (1); Futtehma Begum v. 
Mohamed Ausur (2); Iswar Ghnntler Santra 
V. Satisk Ohunder Qiri (3) and Frotop Narain 
V. honghuram (4). 

For the respondent it is contended that 
hiB finding is on a pure question of fact 
which is binding on this Court. I am of 
opinion that the question as to the obligation 
of the estate to pay these Na^ihar-holdera is a 
mixed quostion of law and fact which ia to 
be decided upon a construction of the docu- 

(1) 20 B. 753. 

(2) 9 C. 309. 

(3) 30 C. 207. 

(4) 6 C. W. N. 185. 


before lb. 

further I may uote Nonftar- 

wb.tb,rtb.™~etP*I*W«'«,,j.8 , 

L.‘."a”; ®“ ,i,‘; 

aBsiateuiy oog {or two years, that 

appellant paid Ks. ooV i^Afioienoy 

woold be Bofficieot to wipe off tbe aefimeocy 

of Bs. 639-9-4 which figure has now 

accepted by tbe parties. ia as 

A short summary of the evidence is as 

below —On tbe 30tb September 1868, there 

-was a decision of the Settlement Officer 
trreen one Prag Sirgb and the which 

recites that there are certain old 

in the village who get Mar 

to the ei^tent of Bs. 330 and. 

Singh was only entitled to 

On the same day Balak Bara, 

the Maharaja, admitted that all the share^ 

holders in the village got Bs. 330 ^ 

and that he was of opinion that no 
allowance should be granted to them ex P 
a small deduction in the rent PajaWe by 
them for the land which they cultivated. It 
is obvious that this Bs. 330 refers to he 

allowance mentioned by the beltle- 

ment Officer in his order of the same aate. 

A year after, on the 28th September 1869 
Mr. McMinri, in a case between Prag brngli 
and the Maharaja cn account of the rent 
payable for the land held by Prag Singh, 

decided that the plaintiff was ^ 

decree deductirg Bs. 16 on account of ^onfcor 
as well as the usual deduction of per 

cent-, given io old temitufnrs. 

I row ceme fo ibe second Regulftr 
Settlement. Tbe assessment statement of 

this village waa prepared by Mr,^ j 
and approved of by Mr. Hope. It la dated 
tbe 29tb February 18Sf6. It states that the 

village belongs to Ibo Maharaja of Ajodhift 
ar.d that tbe inferior ligblfl were vested ^ 
him in bis fatber-in-law, Indar Dawan Singb, 
and the Settlement Officer remarks as 
below ;— 

“About 50 Mubammadans and Thakura 
have obtained decrees for Nankar iri cash 
amounting to Rs. 330 annually, which is paid 
by set-off from tbeir rents (copy of decrees 
awaited).” Before this in 1894 certain 
inquiries were made from the Maharaja aa 
to the rights of Indar Dawan Singh and 
the Maharaja wrote a Bubkar^ dated the 
12th September 1894, in which he said, 
amongst other things, that he would allow 
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Rs. 352-8 Nankar to Indar Dawan Siagli. 
In the same docament there was a grant of 
under-proprietary rights to Tadar Dawan 
Singh in certain villages subject to certain 
conditions. Amongst other conditions was 
the payment of Government Revenue and 
talukdari dues at the rate of 46 per cent, 
per annum. The next documents to be 
noticed are receipts of 1902 executed by 
Indar Dawan Singh on the one hand for 
Rs. 352-8 on account of Nankar dues, and on 
the other hand a receipt signed by the 
Maharaja’s Diwan acknowledging Rs. 352 8 
on account of rent due from Indar Dawan 
Singh. These documents show that no cash 
was received or paid but merely receipts were 
executed in order to adjust their mutual 
accounts. In 1909 a report was made by 
the Tahsildar to the Deputy Commissioner 
in charge of the Ajodhia Estate with 
reference to the Nankar allowance claimed 
by Indar Dawan Singh and the Tahsildar 
reported, according to the evidence recorded 
by him, that he was entitled to Rs. 352-8 
on account of Nankar* This inquiry was 
apparently made when the rent due from 
Indar Dawan Singh fell into arrears. There 
is on the record a letter written by the 
Special Manager of the Court of Wards, 
dated the 1st August 1908. In that 
letter, the Special Manager asked for a 
list of J^anVar-holders and receipts for past 
years; and it is now admitted that this 
list was sent together with the receipts to the 
Court of Wards but they have not been 
produced in this case. All the evidence on 
the record clearly shows that the Nankar 
allowance to Indar Dawan Singh was on 
account of theamount payable to the Nankar* 
holders which Nankar had been paid so far 
back as 1868. 

The result of my examination of all the 
documentary evidence on the record satisfies 
me beyond the slightest doubt that the 
Nankar claimed by the appellant was equi¬ 
valent to a reduction of rent on account 
of money paid by him to the old Nankar- 
holders. This reduction has always been 
allowed to him during the life-time of the 
late Maharaja, and the Court of Wards 
as his successor is bound to give the same 
allowance. 

With reference to the finding of the 
learned Judge on the second issue that it 
is not proved that the appellant paid the 


Nankar for the two years in suit, it is 
conceded that the receipts sent by him to 
the Court of Wards have not been produced 
and almost all the Nankar-holdera have given 
evidence to the effect that they have been paid 
by the appellant. The learned Judge dis¬ 
believes their evidence as being the evidence 
of persons interested in getting the Nankar, 
who would naturally say that they had 
always got it and the receipts could have 
been prepared at any time. The statement 
made by the .Yaw^rar-holders that they have 
received the amount due to them are state- 
ments against their interest because they 
cannot now make any claim for the years 
in suit against the estate. It is not 
pretended that any payments have been 
made on behalf of the Court of Wards to 
these Nankar-holder 8. The finding of the 
learned Judge on this issue appears to be 
based on no evidence at all. 

For the foregoing reasons I accept the 
appeal and, setting aside the decision of the 
lower Appellate Court, restore that of the 
Couit of first instance with costs in all 
Courts. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secjnd CiViL Appeal No. 325 of 1910. 

June 19, 1911, 

Present. —Mr. Rafique, A. J. C. 

RAM GOPAL— Plaintiff—Appellant 

VBYStLS 

JAGMOHAN SINGH and ANOTEEfi— 
Defendants—Respondents, 

OudhLaw Act (XVII o/ 1876), s. 9 (1), (3)— 
Pre-emption—Sale hy unJer.pro23riefor—Birt-holder in 
mahal not a co-s7i<jr6r—-Birt-holder and co-sharer in 
another mahal memhers of village community _ "Deter¬ 

mined right by lot. 

An under-proprietor in one of the mahals of a per¬ 
fectly divided village sold some land to a co-sharer in 
another mahal. The plaintiff, a” feirt-holder in the 
maJuil in which the land sold was situate, sued for 
pre-emption of the land :— 

Held, (1) that the plaintiff could not be said to be a 
co-sharer of the tenure in which the property sold 
was situate, as the under-proprietary tenure of the 
vendor was higher than that of a btrf-holder • 

(2) that the pre-emptor and the vendee come under 
the definition of “members of a village comma, 
nity” given in section 9 C3) of the Oudh Laws Act and 
therefore the right to purchase the land in suit should 
be determined by lot. 
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Appeal against the order of the District 

Judge, Pyzabad, dated the 26th May 1910, 

reversing that of the Mnnsif, Akharpnr, 

dated the 29th March 1910. 

Mr. Muhammad Wasim for Mr. Mtimtaz 

Husain, for the Appellant. 

Pandit Qokaran Nath Uisra, for the He- 

spondentg. 

JUDGMENT.—The village of Madar 
Barhi is perfectly divided into five mahals. 
Bachu Singh is a co-sharer in the mahal of 
Madho Singh. Ram Gopal, the plaintiff, 
appellant, is a 6u^holder in the mahal of 
Madho Singh, Jagmohan Singh, the defen¬ 
dant-respondent, is a co-sharer in another 

mahal. 

On 20th April 1909, Bachu Singh executed 
a deed of sale in favour of the defendant- 
respondent in respect of 1 higha, 4 hiswas land 
situate in mahal Madho Singh in lieu of 
Rs. 200. The plaintiff-appellant sued in the 
Court of the Munsif of Akbarpur to recover 
possession of the land sold to the respondent 
on the allegation that he (the plaintiff ap¬ 
pellant) had preferential right to purchase 
the land in question. The suit was brought 

againstBachu Singh and the respondent-vendee. 

It was alleged in the plaint that Bachu Sitgh 
vendor was an under-proprietor of the land 


nnder-proprietary lights in the land in suit- 
Hence the plaintiff-appellant is a oo-sharer 
and his case falls under clause 1 of section 9, 

Act XVITI of 1876. „ , . . ttvttt 

r\f cpntion y Ot ACC -AV 111 


of 1876 is as follows:— , , 

“to co-sharers cf the sub-divison (if any) 
or the tenure in which the property is com¬ 
prised, in order of their relationship to the 
vendor or mortgagor.” Bachn Singh, vendor, 
is not a biX-holder. He is an under- 
proprietor but his tenure is higher than 
that of a htrf-holder. The plaintiff-appellant 
cannot be said to be a co-sharer of the 
tenure in which the property in suit is 
situate I agree with the lower Appellate 
Court that the plaintiff-appellant is not a 
co-sharer of Bachu Singh, and that the ap- 
pellaut’s case does not fall within clause 1 

of section 9 of Act XVllI of 1S76. 

He c.'tmes under clause 3 of that section 
and this is not disputed for the respondent. 
The right, to purchase the land in suit should, 

therefore, be determined by lot. 

The parties’ Pleaders have drawn lots 
and the respondent’s Pleader lias been sneess- 
ful, The appeal, therefore, fails and is dis- 
missed with costs. 

Appeal di$mi$sed. 


in suit and that the plaintiff-appellant was 
also an under-proprietor in the mahal of 
Madho Singh in his right of a holder. The 
claim was resisted. It was urged in defence 
that the plaintiff-appellant was not a co- 
sharer of Bachu Singh in the mahal of Madho 
Singh and hence he had no preferential right 
over the plot. The Court of first instance 
decreed the claim. In appeal the learned 
District Judge reversed the decree of the 
first Court holding that the appellant as a 
hirt-dar was not a co-sharer of tlie vendor. 

In second appeal before this Court two 
contentions are raised. It is urged that the 
plaintiff appellant and the vendor, Bachu 
Singh, have the same character in the mahal 
of Madho Singh, namely, that of an under¬ 
proprietor, and secondly y that in any case both 
the plaintiff appellant and the re.spondent- 
vendee come under the definition of members 
of a village community under clause 3, 
section 9 of Act XVIII of 1S76. In tbe latter 
case, lots sbonld liave been drawn between 
them. In support of tbe first contention it 
is said that the fttVMiolder is an under-pio- 
prietor. The vendor bad admittedly only 


ALLAHABAD HIGFI COURT. 

Second Civil Appeai* No. 402 ok 1911. 

January 8, 1912. 

Present: —Mr. Justicd Karamat Husain and 

Mr. Justice Cbamior. 

Miisammaf RAJA DEI— Defknd.vnt 

Appkll.ant 

t*er6 HS 

UMED SINGH—Plaintiff—Respondent. 

Uimhi Ixiw-Alienation-Gift made hy it'i’doip—Suit 
for declaration h>j remote 

Rioner heiny entitled to life-estate only—in javour 
of nearest reversioner —SutV hy rt'i’c>rsionfr to 

it declared invalid^ whether »niintaianWc. 

A'., a Hindu, died leaving a widow IP., a daughter R. 
and a daughter’s son K. IP. made a gift of her hus¬ 
band’s pro\'erty in favour of J\.‘s son K. IT., a remote 
reversioner, sued for a declaration that the gift was 
not binding on Idni: 

Ifeldy that the suit was maintainable, because a 
remote roversionor presumptively entitled to the full 
ownorsldp of the property can maintain such a suit 
whore the immodiato reversioner is a femalo who 
would take only a life-estate. 

Hal Gohind v. Ramhnmar, io A. 431, Hannutnan 
Pandit V. Jota Knnu'ar, A. W. N. (190S) 207; Abirwsh 
Chandra 3/(i;nindni* v. Ilari Xath Sinyh, S3 0. 62, fol¬ 
lowed. 
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Uadari v. Mallei^ 6 A. 428, Iswar Narain v. Janhi, 
16 A. 132, not approved of. 

Rani Anand Kunwar V. Court of Wards % 1. A. 14; 
6 C. 764; 8 G, L. R. 381, referred to. 

Second appeal from the decision of the 
Additional Judge of Saharanpnr, dated the 

9th March 1911. 

Mr. L. if. Baner'n. for the Appellant. 

Mr. Nihal Ohund^ for the Respondent. 

JUUGMBNT. 

Chamier, J.—Nagina Singh died many 
years ago leavinga window ifwsawwa^ Waziri, 
a daughter Musammat Raja Dei and a daugh¬ 
ter’s son Kan Singh, In June 1909 Musam- 
mat Waziri, who was in possession of the 
estate of her husband, made a gift of ittoKan 
Singh. The plaintiffs at once brought this 
suit for a declaration that the gift was not 
binding upon them. The plaintiffs, other 
than the present respondentUmed Singh, are 
more distantly related to Nagina Singh 
than Umed Singh is. The Courts below 
have agreed in making a declaration as 
prayed in favour of Umed Singh. Kan 
Singh, died while the suit was pending in 
the Court of first instance. The appeal to 
the lower Appellate Court was filed by 
Musammat Raja Dei and it is she who has 
filed the second appeal. In this Court it is 
contended that at the date of the institution 
of the suit Umed Singh was not the nearest 
reversionary heir of Nagina Singh and, there¬ 
fore, the suit was not maintainable. Indeed, 
it 18 contended that even Kan Singh, sup¬ 
posing he had not been the donee of the pro¬ 
perty, could not have maintained a suit for 
a declaration inasmuch as the next rever¬ 
sioner was his mother Raja Dei. 

There is, of course, no doubt that the 

nearest reversioner who is the presumptive 

heir, though he may have only contingent 
interest, may sue for a declaration that a 
transfer by a female heir in possession of the 
property of the last full owner does not bind 
the estate. Upon the question whether a 
remote reversioner may maintain such a suit 
when the immediate reversioner is, or rather 
willbe, the holder of a life-estate only, as 
where the immediate reversioner is a Hindu 
female, there is some conflict of authority in 
this Court. In Madart v. Malki (1) Straight 
and Brodhurst, JJ., held that such a suit could 
not be maintained unless the immediate re¬ 
versioner was shown to be in collusion 

^(U67A^428 flaZgoJiW 


V. Ramkumar (2) Oldfield and Mahmud, JJ., 
held that such a suit could be maintained. 

In Ishtvar Narain v. Janhi (3) Tyrell 
and Blair, JJ., refused to follow the deci¬ 
sion in the latter ease and adopted the 
view taken in the former case. In the case 
of Hanuman Pandit v. Jota Kunwar (4) 
my learned ccjlegue, after referring to 
several decisioos of this and other Courts, 
said that he preferred the decision in 
Balgohind v. Ramkumar (2) and the same 
view was taken in Bnghiia Singh v. Jagan* 
nath Singh, P. A. No. 210 of 1910, which 
is the latest case in this Court, The 
balance of authority in the Calcutta High 
Court is clearly in favour of the view 
taken in Balgohind v. Ramkumar (2) and 
the Madars High Court have held in 
serveral cases that such a suit can be main¬ 
tained by a remote reversioner when the 
immediate reversionr is a female entitled to 
a life-estate only. I have myself in several 
cases in Oudh followed the view taken by 
Oldfield and Mahmud, JJ, in Balgohind v. 
Ramhumar (2), by the Madras High Court 
and by many Judges in the Calcutta High 
Court, and I am content to adopt the argu¬ 
ments contained in the judgment of Mahmud 

J., andin the judgmentof Brett andMukerjee 
JJ., in the latest case in the Calcutta a High 
Court [AbinashOhandra Mazumdarv. Harinath 
Skaha (5)]. I am of opinion that a remote re¬ 
versioner presumptively entitled to the full 
ownership of the property can maintain such 

a suit as this, where theimmediatereversioner 

is a female who will take,if any thing, a limit¬ 
ed or life-estate only. The existence of 
Raja Dei then, in my opinion, offiers no bar to 
the maintenance of the present suit. Nor 
in my opinion, is the maintenance of the 
suit barred by the fact that Kan Singh was 
at the date of the institution of the suit, the 
next reversioner presumptively entitled to 
the full ownership of the property. In Eani 
Anand Kunwar v. Court of Wards (6) their 
Lordships of the Privey Council said: “if the 
nearest reversionary heir refuses without 
sufficient cause to institute proceedings or 
if he has precluded himself by his own act or 
conduct from suing or has colluded with the 

widow or concerned in the act alleged to be 

{2} 6 A. 431. 

(3) 15 A. 132. 

(4) A. \V. N. (1908) 207. 

(5) 32 0. 62. 

(,6) 8 I. A. 14j 6 C. 764; 8 C. L. R. 381, 
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wrongful the next presumptive reversioner 
would be entitled to sue.” These remarks 
clearly cover the present ease where the 
nearest reversionary heir was a female who 
supports Ih© alienation in question and ^ t © 
nearest reversionary heir^ presamptively 
entitled to the full ownership of the property, 
was the person in whose favour the transfer 
omplained of was made. In my opinion, the 
Courts below were right in holding that the 
respondent, Umed Singh, was ompetent to 
maintain this suit. It has not been suggest¬ 
ed that they did not exercise a wise discretion 
in making a declaration in his favour. I would 
observe in conclusion that no question of 
estate arises here for Kan Singh, the donee, 
was not the next reversioner, I would dismiss 
the appeal with costs. 

Karamat Husain, J.—I agree with ray 
learned colleague in the order proposed by 
him. 

By TfiE Court.—O rder of the Coart is that 

the appeal be dismissed with coats. 

Appeal dismissed, 

ALLAHABAD HIGH COURT. 

Second Civiu Ap. EXii No. 996 rr 1910. 

December 18, 1911. 

Present: —Mr. Justice Tudball. 
CHHOTEY LAL— Defendant—Appellant 

versus 

Pnndii HAR NARAIN— Plaintiff- 

Respondent. 

Agra Tenancy Act {11 of 1908) , s. 4 {2)^'Lnml\ menu. 
ing of~Whether includes grove land-Tcnnncy—Suit 
in Revenue Court for ejectment on ground of suh^ten- 
ancySnbsequeyit suit i.i Civil Court for ejectment on 
ground of O-esjwss—Kesjudicatn. 

A grove-holder is a tenant within tho moaning of 

the Agra Tenancy Act. 

A. brought a suit in tho Revenue Court against B. for 
ejectment on the ground that B. was his s\ib»tonant 
in respect of certain grove land. 

Tho Revenue Court held that B. was not A.'s sub¬ 
tenant. Subsequently, A. instituted a suit against B. 
in the Civil Court on tho ground that be was a tres-. 

passer in respect of tliat land. 

Held, that the suit in tho Civil Court was barred by 

re8‘jxidicata. 

Niranjan v. Qajadhar,^ A. L. J. 71; A. W. N.(19U0) 
45; 30 A. 133, referred to. 

Second appeal from ibo decision of the 
Subordinate Judge of Bareilly, dated 21st 
of July 1910. 

Mr. B. 0 Muherjee, for the Appellant. 

Mr. Sital Prasha Qhoee, for the Respond¬ 
ent 

JUDGMENT.—This appeal arises out of 

a suit in ejectment brought by the plaintiff, 


a grove-holder, against the defendant. It 
is to be noted in the commencement that 
neither party claims to be the zemindar of v 
the soil. The bone of contention between the 
parties is a plot of land belonging to the 
zemindar which is planted with trees, in other 
words, it is a tenant’s grove. ‘ In 1906 the 
plaintiff brought a suit in the Revenue Court to 
eject the defendant claiming the latter to be 
his sub-tenant, The first Court decreed the 
suit in his favour. The defendant appeal¬ 
ed to the Commissioner. The latter dis¬ 
missed the suit bolding that it was one 
which ought to have been brought in^ the 
Civil Court. However, in 1908, the plaintiff 
brought a suit for rent against the defendant 
in the Revenue Court. In that suit the 
defendant raised the following pleas: drsf, 
that he cultivated the land without any 
rent having been legally fixed; secondly, that 
the plaintiff had formerly brought a suit 
for rent but had withdrawn it because no 
rent had been fixed; thirdly, that as the plain¬ 
tiff had not had the rent assessed by a Court 
and as no rent bad been fixed by an agreement 
between the parties the plaintiff had caused 
a fictitious rent to be entered which, as a 
matter of fact, had not been paid, tsnd, fourthly, 
that the plaintiff had only purchased trees 
of the grove, that he had cut and re¬ 
moved his trees and that he could not sue for 
rent. The Assistant Oollector fiamed five 
issues, the last issue being “is the plaintiff 
legally entitled to sue or not?'* The mean¬ 
ing of this i.‘!sne apparently was whether or 
not the relationship of landlord and tenant 
existed between the parties. The plaintiff 
apparently purchased the grove standing on 
this land on the 19th December lS7l 
from one AfMsammaf Jasoda, who presumably 
was a tenant from the eeiriniar. The de¬ 
fendant’s case in the suit for rent W4iS that 
the plaintiff had out and removed his trees, 
that the r.indiir hud granted the land to 
the defendant for the purpose of planting a 
grove and allo wed him to hold tho land rent- 
free, and that ho, the defendant, had planted 
the grove and the trees then standing on the 
land. The part ies went into evidence and the 
Assistant Collector hold that the relationship 
of landlord and tenant did not exist be¬ 
tween the parties and, therefore, the plaintiff 
was not legally entitled to sue for rent. He 
did not attempt to decide the other issues* 

The plaintiff then came to the Civil Coart 
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with the present suit. He made his claim 
in a peculiar manner. He went back to 
the ejectment suit of 1906. He pleaded 
that in that suit the defendant had set up a 
title in himself and bad denied the plaintifl’s 
title, that the Assistant Collector had decided 
the point in plaintifl’s favour, that the defen. 
dant instead of appealing to the District 
Judge (there being a question of proprietary 
title) had appealed to the Commissioner, that 
the Commissioner had no jaiisdiclion to hear 
the appeal, and that, therefore, his decision 
upsetting that of the Assistant Collector was 
ultra vires and of no force. In execution of 
the Assistant Collectoi’s decree the plaintiff 
had ejected the defendant but after the 
decision of the Commissioner the defendant 
in execution of the Commissioner’s decree 
re.gained possession. The re-gaining of posses¬ 
sion in this manner the plaintiff claimed to 
he a trespass and he pleaded the decision of 
the Assistant Collector as res ittdica^a. The 
Court of first instance accepted this plea of 
the plaintiff and decreed the suit without 
going into the merits. On appeal the lower 
Appellate Court held, relying on the decision 
in Niranjan'V, Qajadhar (1), that the question 
between the parties was not a question of 
proprietary title and, therefore, the appeal 
did lie to the Commissioner and the point 
was, therefore, not res judicata by reason 
of the Assistant Collector’s decision in 
l£06,andremand€d the case for decision on the 
merits. On the merits the Munsif found in 
favour of the plaintiff and held that beyond 
doubt he was the owner. In this finding 
the lower Appellate Court has also acquiesced 
and this is a finding of fact and I am bound 
by it. In the Munsif’s Court, however, after 
the evidence had been taken, a plea was raised 
orally that the decision of the Assistant 
Collector in 19C8 in the rent suit operated as res 
judicata on this veiy point as to which of 
the parties was the owner of the grove. Both 
the Courts below have rejected this conten¬ 
tion and held that the decision did not 
operate as res judicata. The sole point taken 
on appeal before me is that the decision 
of 1908 by the Assistant Collector does 
operate as res judicata and the Civil Court is 
hound by that decision and cannot go behind 
it. The question in the Revenue Court was 
a question between two persons claiming 
tenant-right. It is urged before me that 
(1) 5 A. L. J. 71J A. W. N. (1906) 45} 30 A. 133. 


a grove-holder is not a tenant within the 
meaning of the Act, that the word “land” 
defined in the Tenancy Act is land which is 
held for agricultural purposes, that the present 
land is held for the purpose of a grove and 
not for agricultural purpose, and that, there¬ 
fore, the question between the parties in the 
rent-suit of 1908 was really a question of 
proprietary title and not a question of tenant- 
right. To this contention 1 find myself nn- 
able to accede. One has only to look to the 
pleadings of the defendant in the rent-suit 
of 1908 to see that he admittedly cultivated 
the land, that the land was, as a matter of fact, 
being used for agricultural purpose; but over 
and above that the land which is used for the 
purpose of a grove is, in my opinion, used for 
agricultural purpose. The person who holds 
it is a person by whom rent is and would be 
payable but for a contract express or implied. 
Rent, moreover, means what is to be paid 
or delivered by a tenant iu cash or in kind 
for the land held by him or on account of a 
grove. 1 have no hesitation in holding that 
a grove-holder is a tenant. It is unnecessary 
for me to decide the more difficult question 
as to what class of tenant he may be. For 
the purpose of the present case, it is enfficient 
to decide that he is a tenant and that the 
matter in dispute between the present parties 
is merely a question of tenant-right and not 
proprietary title. In my opinion, the decision 
in Niranjan v. Qajadhar (1) is one which 
applies to the present dispute. The decision 
by the Tahsildar in 1908 was a decision on the 
point as to the relationship of the parties, 
No doubt, he was of opinion that the defen¬ 
dant had received the land direct from the 
zemindar and not from the plaintiff, and for 
this reason he held that the defendant was 
not the plaintiffs tenant. I fail to see that 
this decision is a bar to the present suit. The 
plaintiff, as a matter of fact, has had to accept 
that decision and also the Commissioner’s 
decision and has come to the Civil Court to 
sue the defendant as a trespasser. To hold 
that the decieon of the Tahsildar on the point 
operated as 7es judicata would really lead to 
gross injustice. The Revenue Court has 
declined jurisdiction and has held that the de¬ 
fendant is not the plaintifl’s sub-tenant. 
The plaintiff accepting that has now sued in 
the Civil Court to eject the defendant as a 
trespasser. TVq zemindar is no party to the 
suit which is one between rival claimants to a, 
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tenant-right, and as between them the matter 
is one for decision by the Civil Coart and 
the Assistant Collector’s decision cannot 
operate as res judicata. Either the defendant is 
a trespasser or a sub-tenant and the plaintiff is 
entitled to have his right to eject the defen¬ 
dant decided by a competent Court. In my 
opinion the decision of the Court below on this 
point is perfectly correct. The plaintiff is 
not precluded by the decision of the TahsiU 
dar. The appeal, therefore, fails and is dis¬ 
missed with costs including in this Court fees 
on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 1287 and 1304 

OF 1909. 

January 15. 1912. 

Present: —Mr. Justice Coxe, 

Lala MEHDI LAL—Pi aintipf—Appellant 

t^ersus 

W, M. GRANT AND ANOTHER— Defendants 
—I sT AND 2 nd Party—Respondents. 

r Bengal Tenancy {VIII of 1885), «. 22, (3) 

—Tjardar purchasing occupancy-holding—Occupancy 
righfy whether ceases — Tenancy^ whether ceases. 

When anijardar purchases an occupancy-hodiiig, 
the occupancy-right comes to an end, but the liolding 
itself does not cease to exist. 

Ram Mohan Pal v. Sheikh KachUy 32 C. 38G;9 C. W. 
N.249; 1. C. L. J. 1, relied upon. 

Ramrup Maht) v. H. Manners, 4 C. L. J. 209 and 
Raghhar Mahto v. /I. Manners, 13 C. L. J. 568; 11 Ind, 
Cas. 389, referred to. 

Therefore, the purchaser of n holding from an 
ijardar, becomes a raiyat. 

Appeal from the decree of the District 
Jugde of Bbagalpore, dated March 4bh, 1909, 
confirming that of the Assistant Settlement 
Officer of Bbagalpore, dated September 16tb, 
1908. 

Baba Khetra Mohan Sen, for the Appel¬ 
lant. 

Baba Biraj Mohan Mojumdar, for the Res¬ 
pondents in S. A. No. 1287 of 1909. 

JUDGMENT. 

S. A. No. 1287 OF 1909. 

This appeal arises out of a suit under 
section 106 of the Bengal Tenancy Act, 
The case for the plaintiff, as laid before 
me, is as follows. The lands in suit 
originnlly belonged to four tenants. Suits 
for rent were brought against them by 
the ijardar in possession of the village. He 
obtained deerres aud sold the holdings in 


execution. Three of these holdings he pur¬ 
chased himself. The fourth, that of Ji^ 
Mauji, was purchased by the plaintiff. 
Thereafter, the ijardar sold the jote right in 
the three holdings that he had purchased to 
the plaintiff. The plaintiff contends, with rts- 
pect to these four holdings, that he is Araiyai 
and the defendants are his under- 
In the record-of-rights he was recorded as 
a tenure-holder and the defendants as taiyais 
under him. He disputed the correctness of 
this entry. Hence this suit. The defendants 
supported the case of the plaintiff in the 
Courts below. But, notwithstanding this, 
the Assistant Settlement Officer, In the first 
instance, and the learned District Judge in 
appeal held that the entry in the reoord-of- 
rights WHS correct and dismissed the suit. 

The plaintiff appeals to this Comt. It 
appears to me that the judgment of the 
Courts below cannot be sustained, Tbe 
learned District Judge proceeds upon sec¬ 
tion 22, sub section 3 of the Bengal Tenancy 
Act, as it stood before the amendment of 
1907. That subsection enacted that an 
ijirdar could not acquire a right of ooonpanoy 
in any lacd comprised in his ijn^a. It was 
held in Hamrup Mahto v. fl. Manners (l) that 
this sub-section did not refer to cases where 
the ijardar had acquired the land by pur¬ 
chase. This view has been dissented from in 
Raghnhar Mahto v. H, Manners (21. But, 
even if it is correct, the sub section cannot, 
in my opinion, be considered as laying down 
that when an ijardar purchased a holding 
in execution of a decree under the Bengal 
Tenancy Aot, as it stood before it was amended, 
tbe tenancy ceased to exist. It was held in 
the leading case of Ram Mohan Pal v. Sheikh 
Kachn (3) that in cases coming under the 
preceding sub-sections of the section, al¬ 
though the oooupanoy-right came to an end, 
the holding itself did not cease to exist. It 
may well be that after the purchase by the 
iiardt.r the occupancy right came to an end. 
But 1 am not prepared to say that the ten¬ 
ancy itself came to an end, or that it could not 
he transferred to the plaintiff by the ijariinr. 
It is stated in the plaint that what was sold 

to the plaintiff was the purchased 'Ofe right 
of the ijaidnr ard this statemei.t ia not 

conirovrrted in any way. It appears to roe, 

(II 4C.L-J.209. 

12) 13 C. L. .1. 668; 11 lud. Cas. 3S9. 

(3) 9 0. W. N. 2-19i 1 C. L. J. 1} 32 0. 38A 
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therefore, that whether the plaintiff has 
ocoQpancy'rights or not, he certainly pur¬ 
chased the interest of a raiynt and not that 
of a tenure holder. The view of the learned 
District Judge that the purchase from the 
ijard ir did not convey occupancy rights to 
the appellant is not sufficient to justify the 
decision that the appellant is, therefore, a 
tenure-holder. 

As regards the holding of Jitu Mauji sec¬ 
tion 22 can have no application and it cannot 
be held that the appellant has any higher 
right in the land, covered by this purchase, 
than that which the original raiyats had. It 
seems to me, therefore, that on the facts 
found by the learned District Judge the 
plaintiff is &raiyat and is entitled to relief 
under section 106 of the Bengal Tenancy 
Act. 

This appeal has not been contested by any 
of the principal defendants. The Deputy 
Registrar has been appointed guardain ad 
litem of certain minors among the proprietors 
of the village. Bot he cannot in any way 
object to the relief which the plaintiff 
claims. 

The appeal is decreed and the plaintiff is 
declared entitled to be recorded as a raiyat 
and to have the defendants recorded as 
under-rait/«f5 in the record-of-rights. 

In the circumstances of the case, the costs 
of this appeal need not be allowed. But he 
will get bis costs in the lower Courts. 

S. A. No. 1304 of 1909. 

This appeal is governed by the judgment 
delivered in Appeal from Appellate Decree 
No. 1287 of 1909 and the same relief will 
be allowed to the appellant. 

Appeals allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2816 of 1909. 

July 7,1911. 

Fresenti —Mr. Justice Mookerjee and 
Mr. Justice Oarnduff. 

JANKl PEBSHAD SINGH and othsks— 

Defendants—Appellants 

versus 

Syei YAHIA HOSSAIN and others—- 

Palintiffs—Respondents. 

Fower^of•attorney —Am-muktearuaruah^Parda-nashia 
lady—Authority to husband—Power to execute deed of 
fiaJe, whether includes power to execute agreement for 


sale—Specific Relief Act ([ o/1877), ss. 22, 27, cl (c) — 
Transferee without notice—Notice to some of transferees, 
members of joint Mifcakshara family, whether good — 
Specific relief, grant of—Discretion of Court. 

A power given to an attorney to execute deeds of 
sale does not authorize him to enter into an agree¬ 
ment for sale. 

A notice to some of the transfei-ees who are mem¬ 
bers of a joint Mitakshura family, in the absence of 
anything to show that those to whom the notice was 
given were entitled to represent the others, is not a 
sufficient notice within clause (c) of section 27 of the 
Specific Relief Act. 

A contract for sale of land was made with a par- 
do-nashin Mahomedan lady through her husband w'ho 
was her attorney. The purchase-money, although not 
insufficient, was considerably less than what was paid 
by a subsequent purchaser. The authority of the 
husband to bind the lady was not proved. The vari¬ 
ation of the time at which the contract was to be 
performed was not shown to have been assented to by 
the lady herself: 

Held, that the Court may properly refuse to enforce 
the contract for sale. 

Appeal from the decree of the District 
Judge of Gaya, dated September 4th, 1909, 
affirming that of the first Munsif of that 
place, dated March 31st, 1909. 

Babus Umakali Mukherjee and Qonesh Butt 
Singh, for the Appellants. 

Babas Manmatho Nath ukherjee, Proho h 
Chandra Ohitterjee and Mr. Ehurshed Hossain, 
for the Respondents. 

JUDGMENr.-—Thi3 appeal is directed 
against a decree in a suit for specific perfor¬ 
mance of a contract of sale of property 
which admittedly belonged to the first de¬ 
fendant,ap'iria.wa«Ai«Mahomedan lady. The 
case for the plaintiffs is that a contract was 
made with them in Junary 1905 for the sale 
of this property to them at the rate of Rs. 50 
per dam. It was agreed at the time that the 
conveyance should be executed upon payment 
of the consideration in May following. The 
plaintiffs alleged that they were unable by 
reason of mishaps in their family and the 
advent of plague in that part of the country 
to perform their part of the contract and 
the vendor consented to have the conveyance 
executed in August or September 1905. It 
is admitted that the conveyance was not so 
executed, and it was not till the 13th Decem¬ 
ber 1905 that the plaintiffs were in a posi¬ 
tion to tender a conveyance to the defeudaot 
for execution. Meanwhile, negotations 
appear to have taken place between the 

vender and the defendants-appellants beforo 
US, and on the 27th January 1906 a con¬ 
veyance was actually executed by the first 
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detendanta had purchased the 
on which the conveyance was V 

executed. This indicates plainly that the 
neroliations with them had bsen completed 
on or before that date. On the 27th Marc 

1907, the plaintiffs commenced this ac.mn 

to enforce specific performance of the allege! 
contract of sale in their favour. The claim 
Ts reeisted by the purchasers on various 

grounds, but their objectione were overruled 

by the Court of first instance and a decree 
made in favour of the plaintiffs. Upon appeal 
that decree has been confirmed by the 

District Judge. 0^‘I’® P"®"''"?, 

decree of the District Judge has been as.-ailed 

substantially on three grounds n^me\y firs . 

that the plaintiffs are not entitled to 

succeed because the authority of the hnsband 

of the first defendant to bind her by the 

agreement has not bsen established; secondly, 

that the facts found do not show that the 

defendant’s are purchasers with notice of the 

alleged prior contract in favour of the 

plaintiffs; and, thirdly, that under the cii- 

cumstances of the case the Court, in the 

exercise of its discretion under section -ia 

of the Specific Relief Act, ought not to decree 

specific performance. , 

la 80 far as the first of these grounds is 

concerned, it appears to have been the case 
of the plaintiffs in the Courts below that the 
second defendant (the husband of the first 
defendant) entered into negotiations with 
the plaintiffs for the sale of this property 
on behalf of his wife. The plaintiffs placed 
reliance upon a power-of attorney, said to 
have been executed by the wife in favour 
of the husband. This power-of-atlorney 
was not produesd in the Courts below. In 
fact the attempt of the plaintiffs to enforoa 
its production was unsuccessful. But the 
defendants could not be blamed for the result, 
as they were substantially in the same 
position as the plaintiffs themselvesj it is 
not suggested that the power-of-attorney 
was in their custody. Apart from this cir¬ 
cumstance, it is clear from an extract from 
the power of attorney, which has been 
produced in this Court, that the power-of- 
attorney did not authorise the husband to 
bind his wife in this manner. The extract 
shows that the husband was authorisevl to 
execute, amongst other documents, deeds of 


sale and to admit execution thereof before 

the Registering Officer. This 
torney obviously does not authorise the bust 
band to enter into an apeement for sale of 
the property owned by his wife. Clearly, an 
agreement for the sale of property and the 
execution of a conveyance after the agreement 
for sale had been made by the owner of the 
property, are entirely distinct things. Con¬ 
sequently, the power-of-attorney is of no 
assistance to the plaintiffs. We may further 
point out that even if the power-of-^torney 
had been of any avail to the plaintiffs and 
even if the original had been produpd, it 
would have been necessary for the plaintiffs, 
as pointed out by their Lordships of the Jadi- 
cial Committee in Siidhisht Lai v. Sheoharat 
hosr (1), to show that it had been executed 
by the wife under circumstances which would 
make it binding upon a parda-nashin Ms. 

Ill so far, therefore, as the judgment of the 
District Judge is based up3u the assum^ion 
that as the power-of-altorney had not bseu 
produced, it had been withheld because if 
produesd it would not support the case of 
the defendants, cannot bs upheld. The 
learned Vakil for the plaintiffs-reapondents 
has, however, contended that there is evi¬ 
dence to show that, apart from the power- 
of-attorney, the contract was in reality en¬ 
tered into between the plaintiffs on the one 
hand and the lady on the other directly. 
He has invited our attention to a passage m 
the judgment of the District Judge whew 
it is stated that a witness on behalf of the 

plaintiffs swears that he had a oonveraatiou 
with the lady on this matter, and ahe told 
him that she had allowed her husband to 
make a contract for sale at the rate of Rs. 50 
per dam. But the plaintiffs are placed 
in a position of obvious disadvantage if they 
rely upon a ooiitraot direct with a pardu'i*®- 
shin lady. Even if it is assumed for a 
moment that the agreement was made directly 
with her at the final stage of the transaction, 
there is no finding in the judgment of the 
District Judge that the subseQuent variation 
was with her consent. As we have alreat^ 
explained, the contract was not performed 
at the time originally fixed, that is. May 
1905. The plaintiffs asked for an extension 
of time till September following. But even 
then, they were not ready to perform their 
part of the agreement and it vraS not till 
(1)0. 245; a I. A. 80, 
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tbe middle of December that they were in plained in Kannan v. Krishnan (2). It was 

a position to tender the conveyance to the pointed out in this case by Mr. Justice 

lady for execution. It is not shown, as we Muthusami Ayyar that the intention of sec- 
have stated, that the lady either expressly tion 27 was to adopt the equitable doctrine 

or by implication assented to the variation of notice in suits for specific performance to 

of one of the most important terms of the protect bona Ude purchasers for value, and to 

contract, namely, the time when it was to treat at the same time purchasers with notice 

be performed. Under these circumstances, as persons purchasing subject to the vendor’s 
■we are of opinion that the first ground pre* existing contractual obligations or with 

urged on behalf of the appellants must notice of a trust in favour of the party en- 

prevail. titled to specific performance. But here the 

In so far as the second ground taken on facts found by the District Judge do not 
behalf of the appellants is concerned, there- show that the defendants are persons against 
is, in our opinion, no answer to it. Under: whom the contract set up by the plaintiffs 
^ section 27 of the Specific Relief Act, the', maybe specifically enforced. 

; contract could not be enforced as against \ In so far as the third ground taken by the 
.. the defendants if they were transferees for } appellants is concerned, it must clearly sue- 
value who bad paid their money in good : oeed. We are invited to enforce specific per- 
^ faith and without ’ notice of the original f formance of a contract for sale of land 
contract. On this part of the case, the ^ alleged to have been made with a parda-wa^Azn 
plaintiffs suggested that written notices had ^ Mahomedan lady. The purchase-money, 
been served upon the defendants. That, ^althought it might be treated as not insuffi- 
however, was of no avail, because it trans- -oient, is considerably less than what has been 
pired that the notice had been served too goffered and paid by the appellants before us. 
late. The alternative case which they put jThe transaction is surrounded by circumstan- 
forward was that verbal notices were given ^ces by no means free from doubt and sus- 
to two of the defendants. This also would ^picion. The authority of the husband to bind 
not avail them, because if the theory is ^ the lady has not been proved. The variation 
adopted no notice was given to some of the of the time at which the contract was to be 
purchasers. But it was ingenuously suggested ■ performed has not been shown to have been 
by the learned Vakil for the plaintiffs- . assented to by the lady herself. Under 
respondents that these purchasers were : these circumstances, we are of opinion that 
members of a joint Mitakshara family and ; we may, under section 22 of the Specific 
that if notice were given to two of them, | Relief Act, properly refuse to enforce this 
they might be treated as operative against fcontract. That section provides that the 
all. This contention is obviously fallacious. |juri8dictioa to decree specific performance 
It IS clear that the conveyance of the jis discretionary and the Court is not bound 
defendants was to be executed in the name jto grant such relief merely because it is 
and for the benefit of all the members of (lawful to do so; the discretion of the Court, 
their family. If the notice was binding fhowever, is cot arbitrary but sound and 
upon them all, because the two persona to {reasonable guided by judicial principles and 
whom notice was given were the leading (capable of correction by a Court of Appeal 
members of the family, the other members jWearenot uamindful that, as pointed out 
need nob have been joined as parties to | by their Lordships of the Judicial Committee 
this suit. The fact that they have all f in the case of Jatpal Kunwar v. Indar Bahadur 

an Appellate Court will nob in this 
for sale was made with them and there is no- f respect lightly interfere with the exercise of 
thing to show that two of them were entitled discretion by the primary Court. In the case 
to represent the others It was necessary « before us, however, the District Judge has 
for the plaiutiffs to establish notice in time I refused to exercise his discretion under 
- ^against them all; this has not been done. 1 section 22 on the ground that the vendor 

. Vve are, therefore, of opinion that the case has { herself was not the appellant in his Court 
nob been brought within the provisions of | (2 )i3m. 324 

section 27 of the Specific Relief Act as ex- j (3) 311. A. 67j 26 A. 238. 
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In re VELAPPA GOWNDEy. 

Tb.islot ill 

pointed on by th Qurusami 

"‘:i "'".T”!.' v»i i..> .old >H= 

lid to third parties having notios of 
r onTract and tbL, it the relief is refused 

case of Baikantha Barni v bhib uass 
(5) We, therefore, do not feel _ 

lemand the case, as we might possibly have 

doi it the District Judge upon a considera- 
Hon 'ot all the circumstances of the case 
had refused to exercise the discretion vested 
fn him under section 22 of the specific 

^i’lfe result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the suit dismissed, but, under the 

oumstanceB, without coats. » tt j 

Appeat> aUoxced, 

(4) 5 M. 337. 

(5) 2 C. L. J. 321. 


madras Hiaa COURT. 

Secokd Civil Appeal No 843 op 1911. 

January 25, 1912. 

Prese«f--Mr. Justice Sundara Aiyar. 

In re VELAPPA GOWNDEN-Plaintifp 

Appellant. 

Suit based on succession and possession Dedaratton 
to reversionary rights, whether can be granted-Discretion 
Practice _ Pleadbigs. 

Where a Hindu widow’s husband’s brother ohnllongcs 
an alienation by her on the allegations that he sue- 
ceeded to the property alienated by survivorship and 
was in possession of it, on botli these a lept.ons being 
found against him, lie cannot ho allowed to eliango Ins 

cause of action and ask that ho may ho given a dec 

lavatory decree to the effeot that the alienation by the 
widow would not affect his rovorsionary interests m 

A Hindu widow has no right to sell her husbands 

property for a consideration to be received by her in 
future, unless there is any urgent necessity in the 

near future. 

Second appeal againab the decree of the 
Distnofc Court of Trichinopoly, iu A. S. No. 
173 of 1910, presented against that of 


the District Munsrf of Karar in 0. S. No. 1236 

of 1908. ^ ^ . X XI. 

Mr. S T Srinivasa QopaUchan, tor the . 

Appellant. 

This case coming on for orders^ aa to 
admission the Court passed the following. 

JUDGMENT.—The defendant took a 
sale-deed from the plaintiff s 2Qd witness, 
who is the plantiff’s brother’s widow. The 
plaintiff alleges in his plaint that he and his 
deceased brother were undivided, and that, 
after the latter’s death, he became the 
sole owner of the plaint property and 
was iu possession, and that his brothers 
widow executed a sale-deed in favour of the 
defendant, purporting to treat the property as 
hers by right of inheritance from her 
husband. The plaintiff asked for a declara¬ 
tion that the sale in favour of the defendant 
would not affect his rights in the property. 
Both the Courts have found against the 
plaintiff both on the question of his right 
as survivor to succeed to the property on 
his brother’s death and on the question of 
possession. They have held that the plain¬ 
tiff and his brother were divided. On the 
question of the validity of the alienation, 
the Munaif found that Rs 1,000 was borrow¬ 
ed by the widow for defraying the expenses 
of her daughter’s marriage and for the balance 
of Rs. 250, she received a hypothecation 
document from the vendee charging the lands 
sold. This was the case set up by tbe defen¬ 
dant himself. It is quite clear that the 
widow would have no right to sell her 
husband’s property for a consideration to 
be received by her in future, when there is 
no allegation that there was any pressing 
necessity to provide for any expenses in tbe 
future in the interests of her husband's 
estate. It is not alleged in this case that 
Rs. 250 was wanted for any urgent necessity 
in tbe near future. 


The alienation, therefore, cannot apparent¬ 
ly be supported as one binding on the 
reversioner. But this question really did 
not aripe in the case, for the right which the 
plaintiff wanted to be declared was a present 
right as owner of the property, he having 
obtained the sole title by survivorship on 
the death of his brother. In such a case, no 
question of the validity of the alienation 
with respect to its effeot on the rights of 
reversioners arises. If tbe widow did not 
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succeed to the property as her husband’s 
heir, then the alienation would be absolutely 
void as apinst the plaintifF, the present 
owner, and the character of the alienation 
would, in that case, also be equally un- 

presses 

tor a declaration that the alienation would 
not affect his reversionary rights. This, as 
already stated, was not the right which he 
sought to be declared in his plaint, and it 
IS quite possible that the defendant, not¬ 
withstanding the framing of the third 
issue regarding the character of the aliena- 

«ot have adduced all his evidence 
Teen ! as he might have 

0Trt"°h'^“/‘ decree'which the 

not think this 18 a case m which the Court 
should permit the plaintiff to vary the 
cause of action on which he came into Court 

tion declara. 

V,« 11 ^ Court would 

L snl discretion 

in snob a case in favour of the plaintiff 

I would therefore, dismiss the second 
appeal without pronouncing a decisive opinion 

that I would not be prepared to accept the 
finding of the lower Appellate Court that the 
alienation is binding on the plaintiff. I dis- 
misa the second anpeal. 

‘^PP^al dismissed. 


ALLAHABAD HIGH COURT 

Second Civii, Appeai. Ho. 427 op 1911 

January 26, 1912. 

Mr. Justice Banerii 

Mmarr.^at KOLPATl KUAR_P Jintipp 

Appellant 

RAJDHARI LAL rrLaERs- 

vr . —Respondents. 

pendens—Rea judicata, ^ ^ !/ m giies^ton—Lig 
A mortgage, executed durinp. 
a smt m which the mortgagor’s titlftn P®“denoy of 
18 in question, is subiect tn fif ^ property 

If theluit is decided ' aga nst the''“'‘ f 

subsequent suit by the “atce oT th"e"""^ 

the mortgage would be barredls m 


Dependants 


. any 
basis of 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 14th 
day of September, 1911, 

Mr. Gobind Prashad, for the Appellant. 

Respondent. 

JUDGMENT.—This was a suit for sale 

upon a mortgage of the 21st of November 

1S94 executed by one Musammat Sahodra. 

It was brought against the nephews of her 

hnsband, she having in the meantime died. 

1 he defendants contested the claim on the 

ground that Sahodra had no interest in the 

property as her hnsband died as a member 

of a joint Hindu family and the property 

passed by right of survivorship to the other 
members. 

The Court of first instance found that the 

family was joint and that, therefore, Musam. 
rnat Sahodra had no right to make the 
mortgage and that the mortgage could not be 
enforced as against the property now in the 
hands of the defendants. That Court dis¬ 
missed the suit. The decree of that Court 
has been affirmed by the lower Appellate 

d^fenH Prasad, the ancestor of the 

defendants It was held in 1895 that Gaya 

Prasad’ h* 

• ^ of Musammat Sahodra, were 

S£is death, and 

that this judgment operates as res judicata 

as the°morft ° • appellant that 

fore the her favour was executed be- 

a party to the litigation in which the judgment 

aTLrsf her“";f ^ 

8 against her. It appears that Musammat 
^.abodra had applied to the oZll 

for partition. In that case Gaya Prasad tlm 

TJtl A "">«®d‘he object on 

tha Sahodra had no interest in the prorerty 

thefamilybeingjoint. Thequestion whetherth; 

family was joint or separate was in issue in 

at case and this question was decided in 

favour of Sahodra by the Court of first instance 

but an appeal was preferred to the District 
Judge from the decision of that Court. It was 
during the pendency of that appeal that fb« 
mortgage in favour of the plaintiff was execut- 

was theu t title 

was then m liiigation and the plaintiff took 

a mortgage from the mortgagor durine- tha 

pendency of the litigation sLUok thTU ® 

gage subject to the result of thnf i;t' f 
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in that case is binding on the and 

the Court below is right in holding tha 

operates as re* judicata upon ^ 

Sahodra’s title. Of course, had the ™^ag 
in favour of the plaintiff been executed before 
the institution of the partit,on-case, the 
judgment in the partition-case would not 
have been binding on the plaintiff but, under 
the circumstances stated above, it is clearly 
binding. This is the only ground "rsted in 
appeal, and as it has no force I dismiss the 
appeal with costs including fees on the 

higher scale. 
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case it is perfectly clear that there never has 
been a final account between the parties. 
The decree of the learned SuWinate 
Judge was accordingly quite correct an 
dismiss the appeal with costs, including 

this Court fees on the 


ALLAHABAD HIGH COURT 
First Oiva Appeal No. 269 of 1910. 

January 16, 1912. 

Present.—Sir Henry Richards. Kt.. K.U., 
Chief Justice, and Mr. Justice Banerjt. 
ABHAI OHARAN CHAKRAWATI— 

Defendant—Appellant 

ver6U3 

KESHO DAS and others— Plaintiffs— 

Respondents. 

Agent and principal—Principal entitled to final 
account at the determination of agency— Accents, 

A principal ia always ontitlod to havo a linal no- 
count taken between himself and his agent at the 
determination of the agency. If accounts have boon 
taken from time to time ai\d sottloil between the 
parties, the agent when rendering the 6nal aocoimt will 
be entitled to rely upon those casual accounts and to 
urge that they ought to be accepted ns being prxma 

facie correct. ^ 

First appeal from the decision of the bub- 

ordinate Judge of Benares, dated 20bh July 

1910. , . , 

The Hon’ble Dr. Sunder Lai- (with him the 
Hon’ble Mr. Moti Lai Nehru), for the Appel¬ 
lants. 

Mr. J. N. O^oud^in' (with him Dr. Satish 
Ohandra BawerjO, for the Respondents. 

JUDGMENT.—In our opinion, the decision 
of the learned Subordinate Judge was quite 
correct. It is perfectly clear that there 
never was a final account between the parties. 

The principal is always entitled to have a 
final account taken between himself and his 
agent at the determination of the agency. If, 
from time to time, accounts have been taken 
and settled between the parties, the agent 
when rendering his final account will be 
entitled to rely upon those casual aocoants 
and to urge that they ought to be accepted as 
being prima facie correct. But, in the present 


MADRAS HIGH COURT. 

Civil Revision Petition No. 291 of 1911. 

Janugry 19, 1912. 

Present -.—Sir Ralph Benson, Judge. 

S. K. SANK A AlYAR— Petitioner 

reruns 

S. K. SUBBIAH IYER AND another— 

Respondents. . 

Limitation Act (IX of lOOSj.Sch.I. .Irt. 

of mmmonji-Ignorance of A^^^ fTX 

Avticlo 164 of Schedule I of the Liimtatmn AoUljJ- 
of 1908) applies ouly when the petitioner * 

ledge of the decree in cases where summons was not 

duly served on him. ivof 

It does not apply where the defendant alleys that 

ho•^va^ duly served but that ho had no knowledge of 

any of the proceedings. * . iv « 

Petition, under seobiou 25 of Act lAOt 
1887, praying the High Court to revise the 
order of the Subordinate Judge of 

velly, dated the 12th July 1910, in M, P. 
No. 34? of 1910 in S. 0. S. No. 69 of 

1909. . 

JUDGMENT.—The Article applicable is 
Article 16i of the Ist Schedule of 
the new Limitation Act (IX of 1908), and 
the time is 30 days from the date when the 
petitioner had knowledge of the decree in the 
cases where the summons was not duly serv¬ 
ed, In this case, the defendant alleged in his 
affidavit that he was duly served and that he 
had no knowledge of any of the proceedings. 
If that was true, there was no bar. The 
Subordinate Judge should have decided the 
plea before dismissing the application. He 
did not do so. 

His order is set aside, and he ia directed to 
restore the petition to his file, and dispose of 
that according to law. The petitioner’s costa 
will abide the event. 

Order rwrsed. 
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ALLAHABAD HIGH COURT 

FULL BENCH 

Second Civil Appeal No. 191 cf 1911. 

January 23, 1912. 

Present '—Sir Henry Richards, Kt., K. C., 
Chief Justice, Mr. Justice Tudball and ’ 
Mr. Justice Cbamier. 

JAINATH PATHAK and others— 
PiAiKTiPFS—A ppellants 

versus 

KALKA UPADHTA and others_ 

13EPENDAHT3—Respondents 

/9ra Tenancy Act (II of 1901), «. 9-Entry oj name 
as fixed.rate tenant-Presumption as to nature of 
tenancy and not as to title to the tenancy-Conclusive 

^ t^ancy mentioned in 

H conclusive proof 

title to tLTenano^! 

3 ft 

Second appeal from (be decision of the 
Addihonal Judge of Jaunpor, dated the 10th 

lant^’ 

«■' 

TODOMBNT-Tb. ,.e„, ,bi,b t, 

assumed for the purposes of this appeal are 
very dearly set forth in the order of referen ce 
of the learned Judges. The short point for 
our decision 18 whether or rot a person who 
was •'ecorded in the manner stated must be 
deemed to have all the estate in the fi^ed rate 
tenancy vested in him or her alone irres 

of all other Usons 

^“ei law would be 

entitled to the tenancy, but for the fact that 

such a person is so recorded. The defend. 

Ruir relf o ‘fl? of Musammat 

Bupao, rely on th e provisions of section 9 of 

the Agra Tenancy Act. That section is as 

follows:— Every entry at the last revision of 

irrordTnr;%ern“~"" ^ 

tenure-holder or ^ fi^d.^ate ITntX 
otherwise shall, in the absence of a judicial 

rate tenant or not. as the case may be.” 

w.,« sf ,.rs"TS 

.... too.r of tk. cUL" i ‘ 
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that Musammai Rupao must be deemed, 
having regard to the words of the Act, as 
having had the entire estate in the fixed-rate 
tenancy and that their title as her transferees 
is complete. This view met with favour by 

the learned Judges who decided the ease of 

Muiai Singh v. Rawant Singh ( 1 ). They 

say in our opinion, the language of the section 
IS clear and imperative.** 

Prior to the passing of this Act, there had 

f I'Loo^rP'-ovisions in Act X 

f iQoi r and Act XII 

of 1S81 (sections 4, 5 and 6 ). Under those 

Acts It was the duty of the Court to inquire 

as to the nature of a tenancy which had been 
held at a fixed-rate for certain periods, and 
certain presumptions in favour of the 
tenants were provided. Those sections were 
alliotended to meet (he case of disputes 
between the zemindar and his tenant as to 
the nature of the tenancy. Before the passing 
of the Agra Tenancy Act of 1901, at the 

hJht records, inquiries were 

held as to the nature of these tenancies, but 

these again were inquiries between the 
zemindar and the tenant and did not 
ouch upon the title to the tenancy 
Itself. It m admitted that fixed-rate 
tenancies, unlike occupancy-tenancies, are 
heritable and transferable. Section 20 ex¬ 
pressly so provides. Fixed-rate tenancies 
devolve on the death of the fixed-rate tenant 

according to the ordinary law. If the con- 

en ion of he defendants be sound, namely, 
that by virtue of section 9 the entry is con- 
elusive not only between landlord and tenatt 
but also between all persons claiming 
the tenancy, then it follows that if the 

managing member of a joint and undivided 

family was recorded as the fixed-rate tenant, 
the tenancy at his death would not devolve 
upon the surviving members of the joint family 
but would go to the heirs of the member of the 
family (who happened to be recorded) as 
if the family were separate. Again, if the 
widow or a daughter succeeded to a fixed- 

rate tenancy on the death of a fixed-rate 

r® ® tenancy on 

go to the hems of the widow or daughter 
and not to the heirs of the last male holder. 

It seems to ns quite clear that this could 

not have been mtended. A learned uudge of 

(1) A. W. L.V 
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MAGHLl V. LADLI. 

held that section 9 did not aply 

as to the title^o the fixed-rate t^enan^cy^^^ 

ZLJe'Tn r^case reporjd in «aiadjar 

otrorthe "dSo'n^Tte ^ 0 ^ helo. 

Jls not correct. The entry “e^troned m 
section 9 is conclnsive proof only as to toe 
nature of the tenancy. The case, 
was decided on the preliminary point and the 
general merits of the case were not g^e 
into by the lower Appellate Court. We 
accordingly allow the appeal set aside the 
decree of the lower Appellate Court, and 
remand the case with directions that the 
same may be readmitted and the learned 
Judge do proceed to hear and determine the 

same accordingr law. ^ 

Coats in this Court will be costs in the 

cause. Costs in this Court will include fees 
on the higher scale. 

Appeal allowed. 
(2) Select Decision No. 2 of 1909. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 284 op 1911. 

January 25, 1912. 

Present-. —Mr. Justice Benerji. 
Musammat MAGHLI— Dependant- 

Appellant 

versus 

Musammat LADLI —Plaintiff— 

Respondent. 

Hindu law— Possession of property hy a female of 
a joint Hindu family not entitled to //ic projier/t/— 
Adverse possession—Stridkan—Inhcritayiee.^ 

S. and R. wore two brothers living in a joint Hindu 
family. R. died before S, leaving a widow Alu- 
sammat Larai. S. died a fortnight afterwards. 
Larai, the widow of R., got possession of tho property 
as against the mother of S. and remained in such pos¬ 
session for over twelve years: 

Held, that tho possession of Musammat Larai was 
adverse to tho rightful owner and that tho property 
became her siridhan. 

Kashi Ram v. Afasammat i4mri32 1. 180; 7 A. L. J. 
163; 6 Ind. Cas. 207- referred to. 

On Larai’s death it devolved upon her hoir as fi/ri- 

dhan, 

Qaneshi Lai v. AJodhia Prasad, 28 A. 345; A. W. N. 
(1906) 39; 3 A. L. J. 85, roforrodto. 

Second appeal from the decision of the 
District Judge of Jhansi, dated 23rd Decem¬ 
ber 1910. 

Mr. Homilton for the Appellant. 

Mr. Burga Oharan BanerjV, for the Respond¬ 
ent. 


judgment.— This was a suit for pos¬ 
session of a 4-pie share ont of 8 pies, and 
for a declaration that the defendant had 
L title to the said share. The property 
originally belonged to two ^roth®". 

Nath and Sham Nath. Ram Nath died in 
1884 and it has been found that his brother 
Sham Nath died a fortnight afterwards 
The property came into the Possession o! 
JfusammufLarai, the widow of Ram Nath 
and she continued in POBBSSsion nnt,l her 

death on the 20t.h of June 1904. The 

defendant-appellantis 

Nath’s uncle. The plaintiff is Ram Nath s 
mother. Upon the death of Larai half of 
the property was recorded in the name of 
the plaintiff and the other half in the name 
of the defendant. It is this half share which 
the plaintiff claims in the present suit, bhe 
states that upon the death of Aftwammuf 
Larai she, as the mother of Ram Nath became 
entitled to the property. It is manifest 
that the defendant has no title. But she 
contends that the plaintiff has no right to 
the property claimed, as Musammat Larai 
was in adverse proprietary possession for 
more that 12 years. It is true that upon 
the death of Sham Nath the person entitled 
to the property, there being no nearer 
was his mother, the present plaintiff, hut 
she did not obtain possession and 
Larai, who had no title to the property, 
remained in pcsseseion for upwards of 12 
years. This possession was adverse to the 
plaintiff, the rightful owner. Larai thus 
acquired an indefeasible title to the properly 
by reason of her adveiee possession and it 
became her Strxdhan. This was so held in 
Kashi Bain v. A/iisuwmn^ Amri (1). The 
propeity having become her stridhan it 
descended on her death as stridhan property 
to the person who was the heir to such 
properties. There can be no doubt that 
in the absence of nearer heirs her husband s 
heirs were her heirs to the property. The 
presumption is that she was married in the 
Brahma form and as it is not suggested 
that she left any other heirs who would be 
nearer to the heirs of her husband it passed 
to her husband’s heirs. [See Qolab Chandra 
Sarkar’s Hindu Law, 111 Edition, p. 461; Tre¬ 
velyan’s Hindu Law of Inheritance, p. ^3; 
Qaneshi Lai v. Ajodhia Prasad (2)3. The 

rn 32 A. 189; 7 A. L. J. 153 j 5 lud, Cas. 207. 

(2) 28 A. 345; A. W. N, (1906) 39; 3 A. Ii. J. 86. 
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plaintiff as the mother of Ram Nath is Ram 
Nath 8 heir, there being no nearer heirs. 
Therefore, upon the death of Ijarai 

she became entitled to the property. There 
was no inconsistency between the title which, 
in my opinion, she has to the property and 
the title set up by her in the plaint. She 
claimed iii the plaint a right to the property 
as the heir of Ram Nath. It is in her 
capacity as heir of Ram Nath that she is 
entitled to the property upon the death of 
Musammat Larai whose stridhan the property 
in question became by reason of her adverse 
possession. The decrees of the Courts below 
are, therefore, right and this appeal must fail. 
I dimiss it with costs including fees on the 
higher scale. 

Appeal dismissed. 


ALLAHAHAD HIGH COURT. 
First Appeal from Order No. 108 of 1911. 

Jannary23,1912. 

Frefie«/:-Sir Henry Richards, Kt., K.O., 
Chief Justice, and Mr. Justice Tudball. 

SAT NARAIN and another—Defendants_ 

Appellants 

versus 


BADRI NATH and others—Plaintiffs— 

Respondents. 

Pre-emption^Vendee selling the property to anoth 
person prior to suit-Sicit against the first vendee alo: 
-Second vendee made party to the suit beyond one ye, 
after the fipt sale but xoithxn one year after second sa 
—LwnfaUon Act (IX of 190S), Sch. I, Art. 10. 

w a village to B. on 16th Noven 

her 1909. 5. re-sold the property to a on the 14 t 
ofNovember 19 Oand gotthe sale-deed regiatere 
on the 21st of November 1910. D, sued B. for pri 
emption on the 15th ofNovember 1910. C W£ 
made a party to the suit in February 1911; 

Held, that the suit was not barred by limitation. 

First appeal from the order of the Addi 

Honal District Judge of Gorakhpur, date 
30th June 1911, 


Dr. Te) Bahadur Sapru, for the Appellants. 

Mr. Iswar Saran, for the Respondents. 

JUDGMENT.—Two points are raised in 
this appeal. Firstly^ that the evidence ad¬ 
duced in the Court below was not sufficient 
to prove the custom, and secondly, that the 
suit 18 barred by limitation against the 
defendants-appellants. The sale took place on 
the 16th of November 1909. The original 
vendees re-sold the property to the appellants 
on the 14th of November 1910, The suit 


was instituted on the I5th of November 

1910, but the present appellants were not 
impleaded as defendants until February 

1911. The sale-deed of the 14th of Novem¬ 
ber 1910 was not registered until the 21&t 
of November 1910, It thus would appear 
that the present appellants were no parties 
to the suit until after the expiry of one 
year from the date of the original sale. The 
plaintiff is admittedly a co-sharer with the 
original vendor, he is also an own brother. 
The original vendees were strangers. The 
second set of vendees who are appellants 

here, are oo-sharers but not relations. The 

evidence in support of custom consists of the 

lF'i7V6 wZ.ar 2 ! of 1833j and that of 1860. Ac¬ 
cording to the custom, as worded in the 
Wanh uharz of 1833, there was a right of 
pre-emption to a co-sharer in the case of a 
sale to a stranger. According to the record 
in the W^ajib-ul'-arz of 1860 there is aright of 
pre-emption Brstto an own relation, who is a 
co-sharer, and then to the co-sharer againstthe 
strangers. The Court below has found that 
the custom exists and that the plaintiff as a 
co-sharer, who is a relation, has a right 
against the defendants-appellants who are 
CO- sharers, bat not relations. We do not feel 
ourselves in the position to say that this 
finding was not justified. The custom which 
the plaintiff is putting forward was a very 
usual custom, rfz,, the custom of a co-sharer, 
who is a relation, having a right of pre¬ 
emption against the co-sharer who is not a 
relation. So far as the finding of the Court 
below 18 a finding of fact it is binding on 
ns iu second appeal. With regard to the 
second point, viz., of limitation, we think on 
the facts that the suit is not barred.* It was 
the sale of the 16th of November 1909 
which gave the plaintiff his cause of action 
He CDuld not prevent the original vendees 
from re-selhng the property, but these vendees 
must be taken to have bought the property 
subject to the plaintiffs’ right to pre-empt. 
They, of course, were necessary parties in 
this sense that unless they were made 
parties they would not be bound by a 
decree against their vendors, the original 




1903 and Shah Uu^ramad v. PiamJal, k P R 

of the 

Chief Court is apparently un8ound.--i;d. 
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vendees. We have already pointed out 

that the Bale to the appellaots was not 

until the Uth of Novenjber 1910, and that 

the sale-deed bad not 
the present snit was instituted, 
opinion, the appeal fails and ought o be dis¬ 
missed. We accordirgly dismiss the appeal 

with costs. 

A 7 /1‘towiikSpA. 


ALLAHABAD HIGH COURT. 
Execotion Second Appeal No. 118 of 19Uy. 

January 13, 1912. 

Pmeni:—Sir Henry Richards, Kt., K- y ’ 
Chief Justice, and Mr, Justice Banerji. 

OUDH BlHARl PANDE and anothek— 

JotGMENT-DEBTORS—A fPELLANTS 

tersus 

MAHADEO SAHI and others—Decrue- 

BOLDERS—Respondents. 

Civil Procedure Code (Act V of 1008), U. XU'//, r. 1 
-Jieuicw-Incousislent judgment in the same case— 

Prror apparent on the focc of the recot d. 

Where in the same case the High Court by mis* 
take gave two inconsistent judgments, one before and 
one after remand, the error \Yas held to bo apparout 
on the face of the record and was corrected on ro- 

view. s. , • j i. 

Application for review of the judgment 

of the High Court, dated the Slst of May 
1S09, in Execution Second Appeal No. 118 
of 1909. 

FACTS.—A mortgage decree for sale was 
passed in favour of Mabadeo Sahi, Lallu 
Sahi and Baohai Sahi in 1899. At the 
date of the decree Mahadeo Sahi alone was 
major, the other two were minors. The 
interest of each of the decree-holders was 
separately specified in the decree. Mahadeo 
Sahi made an application for execution of 
the decree on his own behalf as well as on 
behalf of the minor decree-holders. The 
judgmeut-debtors made an objection that the 
application was barred by time. The Court 
of first instance as well as the lower Appellate 
Court overruled the objection of the judg¬ 
ment-debtors. In second appeal the High 
Court held on 1st of May 1907, that the 
application was not barred by limitation so 
far as the minor decree-holders were concern¬ 
ed; as against Mahadeo Sahi, however, the 
Court held that it would be so barred unless 
he could establish certain payments whjoh 
be alleged to have been made by the judg- 


meut. debtors in part 

decree. The case was sent to the Cowt 

below to be disposed of accordingly. The 

Courts below thereafter held that the pay- 

ments alleged by Mahadeo Sabi bad been 
made and the application was not barred by 

time. The judgment-debtors again Preferwd 

a second appeal to the High Court. On Slst 
of May 1909, the High Court upset tbo 
decision of the lower Courts, and overlooking 
its judgment of the Ist of May 1907 decided 
that the application for execntion was barred 
by limitation as against all the decree-ho ders. 
Lallu Sabi, one of the minor decree-holders, 
after having attained majority on 8th of 

February 1911, made an 

review of the judgment of the High Court, 

dated 31st May 1909, on the ground that it 

was apparently inconsistent 

of the Court, dated 1st May 1907, and ought 


Mr. Paimeshwor Vyal, for the Appellants. 
Mr. Surendra Nath Sen, for the Opposite 

Party. 


JUDGMENT.— The facts connected with 
this application for a review of judgment 
were shortly as follows. An application wm 
made by one Mahadeo on behalf of himBelf 
and certain minors for exeoution of a certain 
decree which awarded separate amounts to 
the different decree-holders. This Court by 
a judgment, dated the let of May 1907, de¬ 
cided that the decree was time-barred against 
Mahadeo unless be could establish certain 
alleged payments but that the decree was not 
barred against the minors. The case was 
accordingly remanded. The lower Courts 
held that the payments had been establisbsd 
and that the execution was notbarxed against 
Mahadeo. The matter came up before this 
Court and judgment was delivered on the 
Slst of May 1909. In that judgment the 
fact was overlcoked that Mahadeo bad ap¬ 
plied for execution not only for himself but 
also for the minors. The minors were not 
sepalateiy represented and the Court m 
error dismissed the application for exeoution 
as a whole, which bad the effect of dismissing 
the application in so far as it was an appli¬ 
cation on behalf of the minora as well as 
Mabadeo. This is clearly an error apparent 
on the face of the record. The previona 
judgment of this Court had decided that the 
application was not barred so far as the 
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minors were concerned. We, therefore, allow 
the application for review of judgment and 
now set aside so much of the judgment of 
the 31st of May 1909 as directs that the 
application for execution should be dismiss¬ 
ed, and in lieu thereof direct that the ap¬ 
plication be dismissed in so far as it is an ap¬ 
plication on behalf of Mabadeo himself and 
also so much of it as awards costs against the 
minors. In all other respects, the decree 
will stand good. We make no order as to 
the costs of this hearing. 

Application allowed. 


PUNJAB CHIEF COURT. 

Civil Revision No. 100 of 1910. 

February 5, 1912. 

Present: —Mr. Justice Rattigan. 

DEO RAJ AND ANOTHERS—PLAINT.’FF— 

Petitioners 

versus 

GOVIND PARSHAD and others— 
Defendants—Respondents. 

Pre-emption—Mortgage hy vendee after sale — Pre. 
emptor not hound hy mortgage—Parties—Mortgagee not 
a necessary party in pre-emption suit —Mortgagee hound 
hy decree against vendee. 

A pre*eniptor is not bound to pay anything more 
than the amount which is fixed in a pre-emption 
decree as the price at which the sale took place. 

A pre-emptor is not bound by a mortgage effected 
by the original vendee after the sale. The mortgagee 
in such a case must look to his mortgagor alone. 

Bogha Singh v. Gurmulch Singh, 93 P. 11. 1902, fol- 
owed. 

Such a mortgagee is not a necessary party in a suit 
for pre-emption. As he holds the property under the 
vendee, he is bound by a decree for pre-emption pass¬ 
ed against the vendee. 

Petition, under section 70 (1) (a) and (6) 
of Act XVIII of 1884, as amended by Act 
XXY of 1899, for revision of the order of the 
Divisional Judge, Ambala Division, dated the 
7th June 1909, affirming that of the Addi¬ 
tional District Judge, Ludhiana, dated the 
20th January 1909, decreeing plaintiffs’ 
claim. 

Pandit Ram Bhaj Baita^ for the Petitioner. 

The Hon’ble Mr. Shadi Lai, for the Re- 
Bpondents. 

JUDGMENT.—After hearing somewhat 
lengthy argutnents upon the questions in¬ 
volved in this case, I do not feel called upon 

to interfere. 

It appears that after a sale of certain 
property in favour of one Ghoka, the latter 


effected a mortgage on the property. Sub' 
sequently, defendants sued Ghoka for pre" 
emption and succeeded in obtaining a decree 
against him. The mortgagees were no parties 
to that suit. 

The pre-emptor applied for execution of 
the decree and was met by an objection on 
the part of the mortgagees to the effect that 
they were in possession and could not be 
ousted. The Court executing the decree 
held that the mortgagees were not in pos¬ 
session and overruled their objections. 
They accordingly sue for possession of the 
property as mortgagees and assert that they 
were in possession and were wrongfully 
ejected. Defendants denied that plaintiffs 
were ever in possession. No issue was 
framed upon this point, but if plaintiffs 
thought it important for their case to 
establish the fact, they should have adduced 
evidence in support of their allegations. As 
it is, there is nothing to show that the 
finding of the Court in execution proceedings 
is incorrect. But I do not think I need 
waste time upon that point. At utmost, the 
plaintiffs are mere mortgagees and it is, 
.1 think, well established that a pre-emptor 
is not bound to pay anything more than 
the amount which is fixed in the pre¬ 
emption decree, as the price at which the 
sale took place. Bogha Singh v, Gurmukh 
Singh (1) is authority for holding that 
he is not bound by a mortgage effected by the 
original vendee after the sale, and that the 
mortgagee in such a case must look to his 
mortgagor. 

In the present case the defendants have 
deposited the decretal money into Court and 
if plaintiffs have a just claim against Ghoka 
they can (if so advised) enforce that claim 
against him. But I cannot see that defend¬ 
ants are to be kept out of the property 
simply because Ghoka, after the sale to 
him, chose to burden it with a heavy in¬ 
cumbrance. 

It is said that the mortgagees should 
have been made parties to the pre-emption 
suit, but I cannot agree that they were 
necessary parties. The only necessary party 
in the present case, so far as the pre-emptor 
was concerned, was the owner for the time 
beiug of that property (that is to say, the 
vendee), 1 cannot see how a person who 

(1) 93 F. R. 1902. 
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was admittedly holding the property as a 
mortgagee under the vendee and who would, 
therefore, be bound by any decree for pre¬ 
emption passed against the vendee, could 
claim to be made a party. No such inort- 
gagee could plead independently that plain- 
tiff had no right of pre-emption and the 
utmost that he could claim would be recogni¬ 
tion of his own limited rights. But with 
these rights created by the vendee after the 
pre-emptor’s cause of action had accrued, the 
pre-emptor was not concerned and they 
Were enforceable against the original vendee 

alone. 

Mr. Ram Bhaj Dutt wished me to re¬ 
open the question whether the whole of the 
property, in the alleged possession of plain¬ 
tiffs, was covered by the sale-deeds but I 
declined to go into that question as both 
Courts are agreed in their findings. I must 
accordingly teject this petition with costs. 

Feiition rejected. 


MADRAS HIGH COURT. 

Second Civil No. 9d7 of 1911. 

January 25,1912. 

Present: —Mr. Justice tiundara Aiyar. 

In re KRISHNASAWMI DOSS— 

Appellant. 

Hindu Laio^AlicfKition ^Jliuia^er’a potvcr to soil 
family propery for purchasing other property—Neccs- 
glly—Propriety and reasonableness of sale—What the 
issue should he—Burden of proof—What the alienee 
must show, 

A Hindu father or manager is competent to sell tlio 
joint family lauds for the purpose of purchasing other 
lands if the sale docs nof injuriously utlect the 
interests of the other luoinbers of the family. 

The issuo in such cases should bo "whether tho sale 
was a proper and reasonable act,” instead of "whether 
the sale was for actual necessity.’* 

If a sale is positively bcneUcial to the family, it 
may bo supported as against tho other mcniboisof 
the family who aro nut entitled to have it set asidu 
on mero sentimental considerations* But tho pro, 
priety and reasonableness would bo judged without 
ignoring the fact that the alienation is au absolute 
sale of family property. 

Where necessity is not esiablishovl it would Uo on 
tho alienee to show that, for some reason other than 
necessity, tho alienation was beyond doubt, or a 
reasonable one not affecting tho interests of the other 
members in any way. 

No hard and fast rule can bolaiddo>YU for deter¬ 
mining tho propriety and reasonableness of such a 
sale of ancestral immoveable property bul it must bo 
shown, inter alia ,— 

U) that tho now lands aro at least not inferior 
in quality and value totho old landsj 


(ti) that though the new lands are not superior 
in value to the old lands, the family would 
otherwise gain by the change; 

(ut) that the family would not lose by parting 
with ancestral lands and purchasing new 
lands. 

Second appeal against the decree of the 
District Court of Chingleput, in A. S. No. 

Ill of 1909, presented against the decree of 
the District Muusif of Chingleput, in 0, S. 

No. 263 of 1907. 

Mr T. Rangachariar, for the Appellant. 

This case coming on for orders as to 
admission, the Court delivered the following, 
JUDGMENT.—I am of opinion that there 
is no ground for interference in second appeal. 
The plaintiffs purchased certain lauds from 
the 2nd defendant, one of the two members 
of an undivided family coDBisting of the 
2 Ld defendant and his father, the Ist defen¬ 
dant. Before the sale to the plaintiff, the 
father had sold the lands to the 3rd 
defendant. The plaintiffs sued to enforce bis 
sale of the son’s half share and contended that 
the sale to the 3rd defendant by the 
father was not binding on the son. The 
son did not appear. The question decided 
by both Courts was, whether the previous 
sale by the father to the 3rd defendant 
was binding on the sou, in which case the 
sale in favour of plaintiff could not he given 
effect to. 

Both Courts have held that the sale is 
not binding on the son. The allegation of 
the Ibt defendant, the father, in his written 
statement, was that, being old, he found it 
difficult to cultivate the lands and sustained 
loss in consequence, and that he sold them 
to meet family debts and to pay up some 
antecedent debts. His written statement 
itselt is not before me, hut what 1 have 
stated above appears from the summai'y iu 
pargraph 6 of the judgment of the Munsif, 
It IS nut stated that there are any further 
material allegations iu it. The 3rd defen¬ 
dant, (he vendee from the father, alleged 
that the sale was effected for justifiable 
purposes and for meeting family necessity. 
The maleiial issue relating to this question 
vas iu these terms:—“Whether the sale* 
deed, relied on by the 3xd defendant, is true 
ard whether it would defeat the plaintifl’a 
claim , . . The facts found are that a 

portion of the purchase-money was used 
lor pay ing up certain debts and the remainder 
was invested iu the purchase of certaiq 


INDIAN OASES 


649 


Voi. xiiij 

AKtLANDAM PILLAI V. CHINNASAWMI MOOPAN, 

lands situate in the village where the Ist 
defendant’s son-in-law was living, and, it is 
stated, that the Ist defendant hoped that 
this would make the management of his 
property easier. The Munsif held that a 
Hindu father has no right to sell ancestral 
lands for buying other lands, even supposing 
that the lands so bought were of eQual 
value with those sold away and even though 
a Court might hold that the sale was, from 
a pecuniary point of view, beneficial to the 
family. The District Judge is also of opinion 
that the sale in this case would not come 
within the rule which justifies alienations 
for necessity. He seems to distinguish the 
case of an exchange from one in which 
family land is sold for buying other land. 
I find it difficult to agree in the view that 
there is any distinction between the two 
classes of cases. He observes that it is not 
proved that the lands newly purchased were 
of equal value with those sold away. It 
is strongly contended that a father would 
be entitled to sell family land, if the object 
of doing so is to purchase other land which 
would not injuriously affect the interests of 
the other members of the family and might 
be more convenient for purposes of manage¬ 
ment. It maybe that the rule relating to 
the powers of a father or other manager 
of a Hindu family to alienate immoveable 
property belonging to it has sometimes 
been enunciated in too strict terms. Ex¬ 
pressions are to be found in reported cases 
that there must be actual necessity. Jt may 
be that if a sale is positively beneficial to 
the family, it may be supported as against 
the other members of the family, and that 
mere sentimental considerations against the 
alienation of ancestral property may not 
entitle them to set aside a sale. And it 
may be that the question would be more 
aptly expressed by putting it in the form 

whether the sale was a proper and rea^ona 6/0 

act, instead of whether it was necessary.” 
The propriety and reasonableness would 
of course, be judged without ignoring the 
fact that the alienation is an absolute sale 
of family property. But where no necessity 
18 established, it would lie on the alienee 
to show that, for some reason other than 
necessity, the alienation was, beyond doubt 
a reasonable one not affecting the interests 
of the other members in any way. It must 
certainly be shown that the family would 


not lose by parting with ancestral lauds 
and purchasing new lands. This would 
necessitate the giving of evidence ro show 
that the new lands are at least not inferior 
in quality and value to the old lauds. It 
may be open to the alienee to establish 
reasonableness by showing that, though the 
new lands are not superior in value to 
the old lands, the family would otherwise 
gain by the change. I should be unwilling 
to lay down any hard and fast rule and 
the reasonableness and validity of a sale of 
ancestral immoveable property should be 
determined by the Courts. 

In this case, as already observed, neither 
the first nor the 3rd defendant pleaded any 
consideration which would induce the Court 
to support a sale, and no issue was framed 
to try any such question. Some evidence, 
it IS stated, was adduced to show that the 
lands newly purchased were as valuable as 
those sold away. I am by no means sure 
that this circumstance would, by itself, be 
sufficient to support (he sale. But it has 
to be remembered that no issue was framed 
to try that question, and I cannot assume 
that the plaintiff either adduced all his 
evidence on the question or would have 
felt bound to do so, having regard to the 
pleadings and the frame of the issues. 

1 must, therefore, hold that the judgment 
of the lower Appellate Court is right and 
dismiss this second appeal. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 731 of 1910. 

January 19, 1912. 

Fresenk^Mr. Justice Sundara Aivar 

AKILANDAM PILLAI— Petitioner 


CHINNASAWMI MOOPAN-Respondbnt 

Civil Procedure Code (Act V of 1908), s, ll-Be!iudi 
eata-S«.f on a loan-Plea oj discharge by ^aintifl 
in a precious suit against him by defendLi-sTl 

This is a suit for money and articles alleged to have 
been advanced to defendant as a loan by plaiS 
In a previous suit by defendant against plafntiffW 
waram due to the former, the present i 

ed that he deducted the uar(j?n from out of 

sent loan. As plaintiff’s witnesses did not appear' 
that suit was decided against him 

the pleadings or judgment in That suH “to be"pr^. 
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karam chand w. sultan. 

S“fcr. - S’-- 

srp“';,2 

cata \ . , „ Pr^ni-f qhojld not have decided 

(2) that the ower Co 'vithout an examination 

K"in1s In^ the jadgment in the pre.mns 
lS87‘pta“’iort^0 £h’”orurt°to revise the 

1910. , ^ .. 

Mr. r. V. Muttiikrishna Iyer, for the Feti- 

F. B- Narayansawmi Iyer, for the Re¬ 
spondent. 

lUDGMBNT.—The jadgment of the 
lower Coart cannot be upheld. The plain- 
1 ff nUe^ee in hie plaint that he advanced 

certain articles and money to the defendant. 

tfinant the total value of the same being 
R 3 34 - 7 - 0 . and that the defendant had 
noreed to pay this amount out of h.s share 
of the iiarfm for the land. He also alleges 
Sat, as a matter of fact, he rece.ved the 
amount of this loan less a sum of Rs. 9-11 0 
Tt of the defendant’s share of the u.aram 
The plaintiS states that the defendant sued 
the plaintiff in Small Cause Suit No. 154 of 
1910 for the full amount of the toaram due 
to him and that the plaintiff set up a plea 
of discharge, but the plea was disallowed, 
as his witnesses did not attend on ‘■'l® 
of hearing of Small Cause Suit No. 181 of 
1910. The present action is for the return 
of the loan advanced to the defendant. T e 
defendant pleaded that the Pl'‘'“*'ifi fontested 

his claim in Small Cause Suit No. 184 of 191^ 
and that a decree was passed in the defen¬ 
dant’s favour and that the present claim 
yia.a therefore, res judicata. The District 

Munsif upheld the defence He obse^ves:- 

“In Small Cause Suit No. 181 of 1910 

brought by the defendant against the plain¬ 
tiff plaintiff pleaded that the amount now 
claimed should be deducted, but that suit 
was decreed against him, as he did not 
appear and prove his plea. The present 
claim is consequently barred by the rule as to 

tec judicata'' j 

It ia not clear from the Munsif a judgment 
whether he understood the plea of tbe present 


plaintiff in the defendant’s previous suit aa 
one of discharge or set-off. If, as alleged by 
the plaintiff, it was one of discharge, then 
the disallowance of the plea would not be a 
bar to the plaintiff’s suit to recover the 
loan advanced by him. The written state- 
ment of the present plaintiff in the previous 
suit has not been put in, nor even the judg¬ 
ment in that suit. I cannot but express 
my regret that the District Munsif should 
have proceeded to decide the case on the 
plea of res judicata without causing the 
pleadings and the judgment in the previous 
suit to be put in. If the judgment in the 
previous suit decided, as a matter necessary 

for the dispoal of that suit, that the plaintiff 
advanced no loan to the defendant, then, no 
doubt, the present suit would be barred. 
But it is impossible to hold, on the mate¬ 
rials before me. that that question was de¬ 
cided. I set aside the decree of the District 
Munsif and remand the suit to him witU 
the direotion that it be restored to the 
6 le and disposed of according to law. 

I do not dispose fully of the question of 
res indicita. It would be open to the defen- 
daut to prove it, producing the necessary 

documents. 

Costs of this petition will abide the 
result. 


Order revereed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 48 of 1911. 

Februry 3, 1912. 

Present—Mr. Justice Ohevis. 
KARAM CHAND and others —Defindahts 

—Appellants 


versus 

SULTAN AND OTHERS—PLAINTIFFS— 

Respondents. 

Mortyaijc — Redemption’Suit — Swif to redeem on® par* 
ttciUar mortgage— Decree for redemption qf later mori* 
gage —Cause o/(loh'oH di^erent— Prayer for ''any oO^er 
relief '* —Cou^fruefion of document—Entry seUliay 
accounfs ami reconiiny amount due under inortyfly®* 

III a suit for rodeiuptiou it is iinperatiTe that 
ptaiutift sliouUI say, in the event of there being mure 
mortgages than one, which mortgage he is seuking 
to rodoom. 

When a plaintiff sues to redeem a certain mor^agUi 
that partioular mortgage la hia cause of action, and to 
siiift tho attack to a later mortgage is toohajogothe 
suit into one based on a differnt cause of aotioix. 
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A prayer “for any other relief” may well co7er any 
other relief arising out of the same cause of action, 
but does not cover a relief arising from a ditfierent 
cause of action. 

An entry relating to a mortgage already existing, 
in which accounts are settled and a sum is entered in 
the amount due under the mortgage, does not consti¬ 
tute a new mortgage. 

Appeal from the order of the Divisional 
Judge, Shahpur Divisior, dated the 15th 
November 1910, confirming that of the Man* 
sif, Ist Class, Chiniob, District Jhang, dated 
30bh April 1910, decreeing claim. 

Mr. Nanak Ohand^ for the Appellants. 

Mr, Buni Ohandy for the Respondents. 

JUDGMENT.—Plaintiffs sued to redeem 
a mortgage effected by Sarang in favour of 
Chanan etc. It is clear that there was 
such a mortgage, and it is also clear that 
any snit to redeem that mortgage is long 
• time-barred. But the lower Courts have 
decreed plaintiffs’ claim, holding that there 
was a fresh mortgage by Ahmad in favour of 
Dulo on 25th Sawan 1906, Now plaintiffs 
never amended their plaint, so I fail to 
see how in this snit they can be allowed to 
redeem the latter mortgage. Counsel for re¬ 
spondents urges that no amendment was need¬ 
ed, that it is merely a matter of misdescrip¬ 
tion, the wrong details being given in the 
plaint by ignorance, and the right facts only 
coming to light during the trial of the suit. 
Counsel also urges that the words “or any 
other relief” cover the point. I cannot 
agree. In a suit for redemption it seems 
to me imperative that plaintiffs should say, 
in the event of there being m ore mortgages, 
than one, which mortgage they are seeking to 
redeem. The prayer for ‘^any other relief” 
may well cover any other relief arising out 
of the same cause of action, but when a 
plaintiff sues to redeem a certain mortgage 
that particular mortgage is his cause of ac¬ 
tion and to shift the attack to a later mort¬ 
gage is to change the snit into one based 
on a different cause of action. Had there 
been no mortgage by Sarang I might take 
it that the mortgage of 1906 was really 
the mortgage sued on, but there actually 
was an earlier mortgage by Sawan, so we 
cannot regard the case as one in which the 
only flaw is that the wrong names and dates 
have been given by mistake in the plaint. 

Plaintiffs are on the horns of a dilemma. 

If there was only one mortgage it is the 
original mortgage by Sawan, and any suit 


to redeem it is time-barred. If there was 
a new mortgage in Samhat 1905 plain¬ 
tiffs have sued on the wrong mortgage. 
And, unluckily for them, it is now too late 
to bring a fresh suit with regard to the new 
mortgage of Samhat 1906. 

As a matter of fact, I do not feel that 
this is really a hard case for the plaintiffs. 
The only evidence as to a new mortgage in 
Samhat 1906 is the entry in the hahi 
of 25bh Sawan 1906 and the statement of 
Dalo as a witness in the former suit in 1856, 
A. v.y and having read both of these I am 
strongly of opinion that all thub happened 
in Samhat 190b was that the accounts 
were settled and Rs. 315'10 was then entered 
as the amount due under the mortgage. 
Dulo, no doubt, called the entry a girvinavna 
at the end of his statement, bat a perusal of 
his whole statement leaves not the least 
doubt in my mind that he never meant to 
say a formal mortgage-deed was written but 
that he only meant to say an entry relating 
^ the mortgage, already existing, was made. 
Counsel for respondents has also urged that 
the entry as an acknowledgment gave rise 
to a fresh period of limitation, but it 
was not signed by the mortgagee; so this 
cannot renew the period of limitation. 

I accept this application and, reversing the 
decreeof the lower Courts, I dismiss the 
suit with costs in all Courts. 

In conclusion, I note that Counsel for 

respondents has argued that the objections 

taken in this Court were nob raised in the 

grounds of appeal to the Divisional Court 

bat they were clearly taken in argument ia 

that Court, and the ground of appeal, which 

urges that the suit is time-barred, covers 
the point. 

Application accepted. 


MADRAS HIGH COURT. 

Appeal against Order No. 289 op 1909, 

January 16, 1912. 

PresenU^^xt R,alph Benson, Judge, and Mr. 

Justice Sundara Aiyar. 

PITGHUVIER AND OTHERS—Appellants 

versus 

PERUMAL KONAN and others^ 

Respondents. 

Land Acciaisition Act (I of 3 q ^ 
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piTCDtJVIER V. FERUMAL KOSAN. 

^ tn nifitrict Judge-Order passed hy District 

Jleferenceto District ^ one party 

Judge ro,th consent ,%m to compensa - 

to insMute ' period—Suit instituted tvtthin m 

tion-moneywU '^^^^J^co,upliance with condition w 

fixed time , ■ Action of Court other than, that of 

District Jud«o under sec- U 
qo of the Land Acquisition Act, by consent of T 
paTties the Jud^e passed ^ 

rirr-rS-. tro°tUr party did no^institute ^ 

^ zTLl:. 

wa's^^wHhdrawn on objection as to non-joinder with i 
llave to institute a fresh suit and then the present su ^ 

ES'S-Sn in tn. Indn,;. < 

■was complied with on the institution of the first suit; i 

(2) Xtas the District Judge’s order was passed ^ 

X ^ of narties, the Munsif had jurisdiction to . 

fain the suit foi' the determination of the rij'ht 
money awarded as compensation under the Land * 

Roiv v. Rama Row, 5 M. L. J. 79, refer- , 

Ohnndar CAaf^crji v. Bh^oa Tarim Dehi, H 

0 W. N. 321 and Bhandi Singh v. Ramadtn Rat, - L. 

L.J. 359, explained. . x 

Appeal against the order of the temporay 
Subordinate Judge of Madura, in A. S. No. 
377 of 1907, preferred against the decree 
of the District Munsif of Mauamadura, in 0. 

S. No. 14 of 1905. 

Mr. 0. Ve Anantakrishana Iyer, for the 
Appellant. 

Mr. K. Strimvasa Iyengar, ior the Hespond- 

ents. ^ - 

JUDGMENT.—A reference was made 

under section 30 of the Land Acquisition 
Act by the Collector for the determination 
of the apportionment of the compensation, 
awarded by him, between the Ma/iaians and the 
ryots of the village in which the acquired 
land was situate. While the investigation 
before the Judge was going on, the parties 
arrived at an understanding that the money 
should be paid to the Afn/ia?a«s after the 
expiration of four months, if within that 
time four of the ryots did not 61e a regular 
suit to establish their right to any portion 
of the money. The four ryots did file 
a suit for the purpose in the Munsit’s 
Court within the four months, but the defen¬ 
dants the Affl/iajaiifi attempted to defeat that 
suit by raising a technical objection that all 
the ryots should have instituted the suit. The 
suit was consequently withdrawn, with 
leave to sue again, and the present suit was 
launched, making all the ryots parties. 


It is now contended that, as the present suit 
was commenced after the expiration of four 
months, it cannot by maintained. We agree . 
with the lower Appellate Court that the 
condition mentioned in the District Court’s 
order was complied with when the four 
ryots, referred to therein, filed the first suit. 
That was the suit contemplated by the 
parties and the present suit was necessitated 
by the technical objection of non-joinder 

raised by the defendants. 

The only other point raised is, that the 
District Court alone has jurisdiction to 
decide the question of apportionment of 
compensation-money except in the case 

referred to in section 31 (2) of the Land 
Acquisition Act and the Munsif’s Court had, 
therefore, no jurisdiction to entertain the 
suit. The District Court’s order was 
passed by consent and no proceedings were 
taken by either party to impeach it 
as was done in Rcirish Ohaudra Ohatterji v. 
Bkoba Tarini Debt (1). We are of opinion 
that the defendants cannot attack it collaterally 
in defence to this suit. The District Judge’s 
order cannot be regarded as so utterly void as 
to permit them to do so. The Munsits 
Court is not wanting in inherent jurisdie* 
tiou to try a suit for the determination of the 
right to money awarded as compensation 
under the Land Acquisition Acc. Both parties 
having consented to the Judges order, 
which was in fact suggested by the defen- 
I dants, they must be regarded as estopped 
I from questioning the District MnneUe 
I jarisdiotion; See Narasi'nha Row v, Bowfl 
, Row (2). 

i Tlie case relied on by the appellanto, 

I Bhandi Singh v, Ramadhin Kai (3), is not in 

I point as the order of the District Judge there 
9 was not one passed by oonsent. 

7 The Court merely held that the proper 
0 course to be pursued by an aggrieved party 
t in such a case was to have it set aside 
r by a superior Court and not to institute 
n a fresh suit. The order appealed against 
e is right. We dismiss this appeal with 
's coats. 

1 - Appeal dismissed, 

it (1)8 C. W. N. 321. 

II (2) 5 M. L. J. 79. 

(3) 2 C. L. J. 369. 
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CALCUTTA HIGH COURT. 

Second Oivjl Appeal No. 1917 op 1909, 

August 24, 1911. 

Present: —Mr.Justice Mookerjee and 
Mr. Justice Carnduff. 

JADUNANDAN PROSAD SINGHA— 

Plaintiff—Appellant 

versus 

KOER KALLYAN SINGH and others 
—Dependants—Respondents. 

Civil Procedure (Act V of 1908), 0- XL7, r. 22, 
suh-r. (1)— Cross^oljection against co-respondent—Test 
to he applied — hlortgage-suit—Mortgage executed and 
attested on certain date^ hut registered subsequently — 
Another mortgage of tame property registered in the 
meantime — Priority—Registration Act (III oj 1877), s«. 
47, 60. 

Order XLI, rule 22, sub-rule (I) of the Civil Pro¬ 
cedure Code of 1908, is comprehensive enough to 
admit of a cross-objection by one respondent against 
another. 

The test to be applied is, whether the questions, 
which arise between the several sets of parties, are 
BO connected that one of them ought not to be 
allowed to re-open matters, so far as he is concerned, 
without an opportunity being allowed, in the interests 
of justice, to another to protect himself by urging his 
objections, even though they be directed, not against 
the appellant, but against a co-respondent. 

In a mortgage-suit the questions were, whether 
the plaintiS’s mortgage took effect from the date of 
execution (January 19th 1908), or from the date of 
registration (January 23rd) that is, whether it was 
entitled to priority over the mortgage of defendants 
Nos. 3 and 4, dated January 22nd, and whether the 
mortgage set up by defendant No. 5 was genuine. 
The Court held upon the first question in favour of the 
plaintiff and on the second question, against defen¬ 
dant No. 5 who appealed making the plaintiff and the 
other defendants, respondents. Defendants No. 3 
and 4 preferred a cross-objection to the effect that 
the plaintiff’s mortgage took effect from January 23rd 
and was not entitled to priority over their security: 

Held, that the oross-objection was competent. 

A mortgage-deed was duly executed and attested 
on January 19th, 1908. Another mortgage of the 
same property was executed and registered on 
January 22nd and on January 23rd the first mort¬ 
gage-deed was registered and on that day the date 
of the deed was altered by the mortgagor from 19th 
to the 23rd January: 

Held, that the first mortgage should have priority 
over the second mortgage. 

Appeal from the decree of the first Sub- 
Judge of Patna, dated July 10th, 1909, 
modifying that of the Munsif of Behar, 
dated December 14th, 1908. 

Babu Mohendra Nath Roy and Joy Oopat 
Qhobha, for the Plaintiff. Appellant. 

Babus Jogesk Ohandra Roy and Siva Nand 

Roy, for the Respondents-Defendants Nos. 3 
and 4. 

Babus Jnanendra Nath Bose and Biraj 


Mohan Majumdar, for the Respondent-De* 
fendant No. 5. 

JUDGMENT.—This appeal is directed 
against the decree in a suit to enforce a 
mortgage security executed by the first de¬ 
fendant in favour of the plaintiff. The 
second defendant is alleged to have sub¬ 
sequently acquired an interest in the equity 
of redemption and has been joined as a 
party in that character. The third and 
fourth defendants claim to be mortgagees 
under an instrument, dated the 2l8t January 
1908 ; tte fifth defendant sets up a mort¬ 
gage alleged to have been granted on the 
13th January 1903. The sixth defendant 
holds a mortgage executed on the 14th 
September 1907, and the seventh defendant 
sets up a mortgage granted on the 6fch 
January 1908. The date of the mortgage- 
bond, which the plaintiff seeks to enforce, 
is the 19tb January 1908, bub it appears 
on the face of it to have been altered to 
the 23rd January 1908. In the Court of 
first instance, there were two matters 
substantially in controversy between the 
parties, namely, first, whether the mortgage 
of the plaintiff took effect from 19t,h January 
1908, i e., whether it was entitled to priority 
over the mortgage of the third and fourth 

defendants; and, secondly, whether the mort¬ 
gage set up by the fifth defendant represented 
a genuine transaction. The Court held upon 
the first question in favour of the plaintiff, 
and upon the second question against the 
fifth defendant. The fifth defendant there¬ 
upon appealed to the Subordinate Judge 
and he joined as parties respondents, the 
plaintiff and the remaining defendants. Of 
the latter, the third aud fourth defendants 
preferred a cross-objection, under rule 22 
of Order XLI of the Civil Procedure Code, 
to the effect that the mortgage set up by 
the plaintiff took effect only from the 23rd 
January 1908. and was not entitled to 
priority over their security. The Subordi¬ 
nate Judge allowed the appeal as also the 
oross-objection. He found upon the evidence 
that the mortgage set up by the fifth de- 
fendant was not a collusive transaction and 
that the mortgage sought to be enforced by 
the plaintiff took effect from the altered 
date, the 23rd January 1908. The plaintiff 
has now appealed to this Court., and on his 
behalf the decision of the Subordinate Judge 
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Judffe to the contrary is not sup- h 
iai\ bv the reasons assinged by him, t 
ntllv that it was not competent to the 3 
fv, r/ and defendants to prefer a e 

crcBB-objection againBfc the “P°“ ' 

ll nreferied by the fifth defendant, and i 

upon the factB found, the . 
Sgage of’the plaintiS took effect from , 
Te date of execution and not from any Bub- 1 

“*Tn "BO^’lart the firet ground ia concerned , 
it cannot he supported. We have examined > 
thr reaBons aBsigned by the Subordinate i 
Judge in support of his oonolusion as to the : 
true character of the mortgage set up by . 
the fifth defendant. These grounds do not 
involve any error of law, and it is not open 
to this Court to consider whether the Sub¬ 
ordinate Judge has taken a correct view of 
the facts The first ground, therefore, fails. 

In BO far as the second ground is con¬ 
cerned, it raises an important question which 
was not suggested in the Court below. No 
obieotion appears to have been taken before 
the Subordinate Judge as to the competency 
of the cross objection by the third and 
fourth defendauts: that, however, does not 
preclude a consideration of the point by 
this Court : if the cross-objection was really 
incompetent, the omission of the plaintiff 
to take exception to it could not possibly 
validate the same. Now, it is not disputed 
that Order XLl, rule ‘^2, sub-rule (1) of the 
Court of 1908, is comprehensive enough, so 
far as its language is concerned, to admit 
of a cross-objection by one respondent against 
another. But it baa been urged that the 

reason of the rule requires that some limita¬ 
tion should be put upon its scope and 
application. Reference has been made to 
judicial decisions under the Codes of 1859 

(Act VI II of 1859, section 348) and 1882 
(Act XIV of 1882, section 561) to show 

that such restriction is justifiable on prin¬ 
ciple. [Anwar J^tn v. AzmiU Ali (1); Bishnn 
Churn V. Jogendra Nath (2), Shahiuddin v. 
Deomoorat Kow (3) and Rnlln v. (4).] 

That principle is that, as a general rule, the 


SINGH. 




(1) 16W. R. 26. 

(2) 26 0. 114. 

(3) 30 C. 655. 

(4) 23 A, 93. 


right of any respondent to urge a oross- 
objection should be limited to hw urging 
it only against the appellant : and it is only 
by way of exception to this general rule, 
that one respondent may urge a cross-ob- 
jecfcion as against another respondent: the 
exception, it is said, holds good in those 
oases where the appeal opens up questions 
which cannot be disposed of completely 
without matters being allowed to be opened 
up as between co respondents. This may 
be accepted as a sound principle, bat, as was 
pointed out by Mr. Justice Banerjee in Bishun 
Oharan v. Jogendra Nath (2), no exhaustive 
rule on the subject can be formulated, and the 
true test ought to be, whether, for the ends of 
justice, it is necessary that upon the appeal 
of one of the parties the matter should be 
re-opened only so far as he is concerned or 
the whole case should be reviewed and some 
of the respondents allowed the opportunity 
to urge a cross-objection against their 
co-respondents. One test of a negative oba- 
raoter is sometimes useful : if the party 
against wh^m a oross-objeotion is sought to 
be urged by his fellow-respondent is not a 
necessary party to the appeal, the cross- 
objection can hardly bo allowed to be urged. 
But if be is a necessary and proper party 
respondent to the appeal, the answer to the 
question whether the oross-objeotion should 
be allowed to be urged must depend upon 
the oirourastances of the case. The test to 
be applied is whether the questions which 
arise between the several sets of parties 
are 8) connected that one of them ought 
not to be allowed to re-open matters, so far 
as he is concerned, without opportunity 
1 allowed, in the interests of justice, to another 
> to protect himself by urging his objeoticnSi 
even though they be directed, not againt 
I the appellant, but against a 03 respondent. 

1 Cases of the type of Abdul Qhani v. 

) mad Fa$ih (5) are fairly simple; if Ihe 

2 defendants have a ommon ground, upon 
V an appeal by one of them, the plaintiff mny 

very well be allowed to urge a cross-objection 
a against a defendant-respondent. The case 
^ before us, however, is of a special obaraoter, 
] and is unlike any of those to be found in 

le the books Here the plaintiff and third nnd 
fourth defendants were so far nnited that 
their common interest was to defeat the 

V5) 28 A. 95j 2 A. L. J. 667; A, W, N< (IW) ^ 
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tection of their own interest. The seoond 


fifth defendant, who set up a heavy prior 
ohargre which, if real, was entitled to 
precedence over both of them. If the fifth 
defendant was defeated, the question of 
priority as between themselves might be 
immaterial if the property was of sufficient 
value to satisfy the claim of both of them, 
(section 48, Transfer of Property Act). Good 
reasons might, therefore, be assigned as to 
why the 3rd and 4th defendants did not 
prefer an appeal against the plaintiff, al¬ 
though the first Court had overruled their 
contention that they were entitled to priority. 
But when they found that the fifth defend¬ 
ant had preferred an appeal, they might, 
in justice, contend that if that appeal was 
successful, it would be material for them 
to urge that the decree of the first Court 
was erroneous in so far as it gave the 
plaintiff a priority over them. To put the 
matter briefly, as soon as the plaintiff and 
the 3rd and 4th defendants became un¬ 
successful against their common enemy, the 
fifth defendant, the conflict of interest between 
them became important from a practical point 
of view. We are, therefore, not prepared to 
accept the contention that the rule on the 
subject should be narrowly defined and 
that a cross-objection should not be allowed 
unless the appeal directly opens up a ques¬ 
tion between co-respondents. In our opinion, 
the principle ought to be liberally applied 
and the case before us, under the circum¬ 
stances stated, falls rather within the excep¬ 
tion than within the rule. We may point 
out that Order XLI, rule 22, sub rule (3), 
introduces a modification of the rule as 
embodied in section 561 of the Code of 1882:- 
the effect of the alteration is to leave no 
doubt that a respondent may prefer a cross¬ 
objection against a co-respondent: the limits 
of the rale, however, are not attempted to 
be defined and sub*rule (4), which has been 
added in the Code of 1908, may possibly 
create a difficulty in some cases. The 
present case, however, is reasonably free from 
difficulty, and we must hold that the oroas- 
objection was competent. If the contrary 

view were maintained, the result would have 
followed that the first and fourth defendants 
would have been driven to prefer a separate 
appeal, although if the fifth defendant did 
not prefer any appeal it might be wholly 
unnecessary for the 3rd and 4th defendants 
to proceed I with their appeal for the pro- 


ground urged by the appellant, therefore, 
fails. 

The third ground on which the judgment 
of the Subordinate Judge is assailed raises 
a question of some nicety. It has been 
found that the mortgage in favour of the 
plaintiff was duly executed and attested on 
the 19th January 1908. The mortgagee, 
however, would naturally not part with his 
money till the deed was registered, and 
the mortgagor was also apparently unwilling 
to part with the document till he had got 
the money. The money was paid and the 
deed was registered on the 23rd January 
1908. As we have already stated, the mort¬ 
gagor altered the date from the 19th to 
the 23rd January. The Subordinate Judge 
has found that this was done before 
registration and was known to the mortgagee 
but it has not been found—and the circum¬ 
stances negative any possible suggestion—that 
the mortgagee agreed that the deed would 
take effect from the 23rd January. Under 
section 47 of the Registration Act, upon 
registration, the deed would take effect from 
the time it would have taken effect if regis¬ 
tration had not been necessary. The question, 
therefore,arises from what date the deed took 
effect. The learned \^akil for the third and 
fourth defendants has relied upon the cases 
of Sh€ 0 ^aTa^n v. Darbari (6); Mouladan v. 
Saghunandan (7) and Ramalinga v. Ayyadoiai 
(8) to show that the deed would not take 
effect till it was delivered and the mortgage- 
money paid. These cases, however, are of to 
real assistance to the respondents. They 
merely show that the parties may intend 
that no obligation should attach under the 
deed unless a condition precedent had been 
fulfilled. Sections 58 and 59 of the Transfer 
of Property Act show that a valid mortgage 
may be created to secure money to be ad¬ 
vanced or a fu ure debt. The case of Amirtha- 
thammal v. I eriasimi (9) shows, further 
that a valid title may pass even if no con¬ 
sideration is paid at the time of the convey¬ 
ance. On the other hand, the third proviso 
to section 92 of the Indian Evidence Act 
indicates that the existence of a separate oral 
agreement ccnstituting a condition precedent 

(6) 2C. W.N. 207. 

(7) 27 C. 7. 

(8) 28 M. 124; 14 M. L. J. 493. 

(9} 32 M. 325; 5 M. L, 255; 4 Ipd, Caa, 507, 
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been to interpret the term delivery’ rather 


to the afctachiDg of any obliption under a 
contract grant or disposition of property 
which has been reduced to the form of a 
document, may be proved. 

mentioned by the learned Vakil for the re- 

fipondents show that although a conveyance 
oramortgage.deed has been duly executed 

and attested, no obligation may attach there¬ 
under. if the parties so agree, till certain 
conditions have been fulfilled They do not 
show that upon fulfilment of the condition 
precedent, the obligation attaches with effect 
from that date and not from the date of 
execution of the instrument. It rnay be 
assumed, therefore, that in the case before us 
the conduct of the parties shows that no 
obligation was intended to attach under the 
mortgage deed till the money was paid by 
the mortgagee and the document presented 
to the proper officer for registiation by the 
mortgagor, although we are by no means 
satisfied that this inference may legitimately 
be drawn from the mere circurastanoe that 
the mortgagor did not. upon execution of the 
document, deliver the same to the mortgagee. 
We are not prepared to hold that upon ful¬ 
filment of the condition, the obligation attach¬ 
ed with effect from the date of registration. 
As already explained, section 4-7 of the Regis¬ 
tration Act does not by any means support 
this view. We are not unmindful that under 
the law of England a common law deed, to 
be effective, must be delivered as the act and 
deed of the party expressed to be bound 
thereby as well as sealed, (Lasvs of Kngland, 
Ed. Halsbury, Volume X, page 385j;but 
there is, in our opinion, no analogy between a 
common law deed in England and a mort¬ 
gage-deed in this country. In the former 
case, delivery is essential for the validity of 
the deed: in the latter case, delivery is not 
essential although absence of delivery may 
serve to indicate that the parties intended 
that no obligation should attach under the 
instrument till a condition precedent had 
been fulfilled. There are, again, other points 
of fundamental difference; for instance, a 
common law deed is said to import con¬ 
sideration (Laws of Engand, Ed. Halsbury, 
Volume X, page 357), whereas, if a suit was 
brought to enforce a mortgage security, the 
claim could be defeated on proof that there 
was no consideration, it must, farther, be 
remembered, that even in England in the 
case of deeds, the tendency of the Courts has 


liberally so as not to defeat the intention of 
the parties: Xenos v. Whickham (10) and 
E^fon V. Scott (11): as to which, see, however, 
OrackuoU v. Jamison (12). Although, there- 
fore, in England in the case of a common law 
deed title passes at the time of its delivery, 
we are not prepared to apply that rule to a 
case like the present where the instrument 
is valid in law without delivery, and where 
the delivery is pustponed to secure the per¬ 
formance of mutual conditions, namely, 
registration of the document by the mort¬ 
gagor and payment of the money by the 
mortgagee. No useful analogy can be drawn 
from another class of cases to which reference 
was ade by the learned Valctl for the 
respondents, namely Hop^ttuon v. Rolt (13) 
and West v. WiUi-inis (U). These oases 
discuss the question of priority of mortgages 
to secure future advances, dealt with in sec¬ 
tion 70 of the Transfer of Property Act. 
The doctrine that a first mortgagee should 
be postponed in respect of any advances made 
by him after notice of a subsequent inoum- 
branoe, is plainly of no assistance to the re¬ 
spondents. Although the mortgage of the 
plaintiff was not registered till the 23rd 
.lanaary 1008, and that of the third aud 
fourth defendants had been registered on the 
day previous, each took effect frono the [date 
when it would have taken effect if registra¬ 
tion had not been necessary, that is, prima 
/.jcie, from tlie date of its execution. The sole 
question is whetlier the operation of the 
moitgage instrument of the plaintiff did not 
commence till the 23rd Jauuai'y, because it 
was not delivered till that date. For reasons 
altready explained, we think this question 
ought to be answered in the negative. The 
alteration of the date by the mortgagor 
from the 19lh .lanuary to the 23rd January 
did not clearly alter the position of the 
mortgagee. He plainly intended to take the 
property as security upon the title as it 
stood on the 19th tlauuary. No reasonable 
man of orfiinaiy prudence would consent to 

(10) 2 H. h. at pp. 312. 320. 823j 

30 b. J. 0 \\ 313; 10 b. T. 800; 10 W. R. 3S. 

(lU (IS33) 0 Simon 31; 38 R. U, 72. 

(12UIST3> U Oh. lb 1; 40 b. T. 640; 27'V. R. 
851; -18 b. .1. Olu 10S. 

ao) (1801) 0 U L. C. 5U: 34 L. J. Clu 468; 7 Jur- 
(n. s.) 1210; 5 b, T. 00. 0 W. R, 900. 

(14) (18.10) 1 Ch. 132; 79 b. T, o7oj 47 ^Y. R- 80S; 
08 L. J. Ch. 127. 


Vol. XIIIJ 

BAIJ NATH V. JANS BAHAHCE. 


INDIAN OASES. 


657 


take the properly as it may stand on some 
nncertam futnre date, with the inevitable risk 
that the intending mortgagor may be at 
liberty meanwhile not merely to create en- 
oumbrances on the property but even transfer 
It absolutely. If such was the intention of 
the parties, it is inconceivable why the 
document was at all executed and attested 

nnH ^ 19^8. the execution 

and attestation might very well have been 

postponed to the date of the actual payment 

of the consideration.money. The obvious 

on thenthe parties was to fix the security 
on the title as it stood on the 19th January 

and they effectively did so, even though 

there was a collateral agreement that L 

c^b .gallon should attach under the instrument 

in payment of money on the one hand and 

cth'e^'^^Th” Registering Officer on the 

St W-® “’e condition was ful- 

the attached with effect from 

the date of execution and attestation of the 
document, notwithstanding the execution and 
egistrat.on of another mortgage instrument 
by the mortgagor in the interval. There 
18 no special hardship on the subsequent 
encumbrancer, because as in this counfrv 
documents do not take effect from the date 
registration, every person who acquires 
property takes it subject to the risk^ that 
h re ^ay be a prior title created within 
the preceding four months, or, in om" 
instance, even eight months (sections 23 and 

24 of the Regitrsation Act) We must 
qoently, hold thn*- \ musf, conse- 

the 21st Jannary executed on 

muI^brS’ is that this appeal 

the Subordinate Judge modified t ■ 

tiff will have a dLeT on V . 

in the usual form It will h 
he is enHttod r • • “ be declared that 

of the tl!- d ° oi^er the mortgage 

sir^ 

.fr -a "«s 

made a nartxr ^ unnecessarily 

“ the first OoLr 1 ®°®t® 


• decree will be drawn up 

"f ru '®°P®'’8e88ion of the decree 
of the tsubordinate Judg-e 



V^^wed in part. 

/Adv^care Court 

^ALODTTA HIG^'fioDRT. 

Civil Ri7tE''I«'o?''4742 op 1911. 
Jannary 29. 1912. 

Present:~^Mr. Justice Stephen and 
Mr, Justice D. Ohatteriee 
BMJNATH MISTRY AMO others^ 
Plaintipps—Petitioners 

versus 

RAJA JANG BAHADUR— Defendant 

/.• -7 « . —Rbspomdent. 

Civil Proceaure Code {Act V of IQOR) c iik 

;ss‘ wcLi.!.!- 

rity to bind defendant No. 1 and whetbl v 
had been ratified by defendant No ^ 1 The 
Appellate Court held that defendant No ? bar®'’ 
authority to borrow money on behalf of s ? 

No. ], and that the issue of ratifioatL w-^^^ 

terial, audit did not come to anv finS- 

That Court also held tha^ in poT/t oftli^ro u 

have been ratification if the defendant N..^ i i, j 
told the defendant No. 2 to p^ the pla.^Hff 
h.s pocket, but as the defe^Lt No^ T‘d1re^at°s 
defendant No 2 to pay the plaintiff oit of h sTnt 
collections tl.at was not ratification. The Court 

aIlege°d“to 

JTctd, by Stephen, J (whose opinion prevailed) that 
the lower Appel ate Court did not decline jurisdiotion 
nor did It act with material irreirnlaritv » i 
that the High Court could not interfer^ in rJv;,?''’'^ 

Hcid by Chatter,re, y.. that the ConH bCowTen 

the most important issue undecided and so Wtad 
with material irre^larity and virtually refused to 
exercise a jurisdiction vested in it by law. 

Rule agaiDst the judgment of the Judicial 

Coramissionerof Ranchi,dated May 26 fcb 1911 

modifying that of tbeMunsif of Giridhi’dated 
December lOfcb, 1910. * ^ 

aZrXiJz ssr,?.*'’” 

OpS. “ 

JUDGMENT. 

Stephen, J.—This suit is brought on 
promissory-note executed in favour of the 
plaintiff by the second defendant, who was 
then the Deuian of the father of the first 

defendant. The consideration for the note 
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Bn nd.ar.ro of monny t.o Iho RBPnnd 
defendant .o enable him to pay roal-ceaa 
on behalf of the first defendant In the 
Munsif’s Court it was held 

defendant bad an ^ „'^xue 

the father of the first defendant to *^6 

racney, and that his aolion had been ratified 

by the first defendant. The suit was accord¬ 
ingly decreed apainst the first defendant. 

On appeal to the Judicial Comna.ssioner h.s 
decree was .set aside on the findings that 
the second defendant had no authoii y o 
borrow money on behalf of the first defendant 
ftcd that the actH ncceflsary to conatitnte a 
ratification of the second defendant’s action 
by the fiif't- did not occur. A Rule has been 
issued callingron defendant No. 1 t,i show 
cause why ibis order should not h® 
aside. The question w hether defendant No ^ 
had authority to bind defendant No. 1 la 
one which the ( ouit had juii.sdiction to 
decide, and we cannot interfere with its 
decision on revision. It is argued before 
ns, however, that the question of ratifi¬ 
cation was an issue in the case, and that 
the Judicial Commissioner failed to exercise 
his jurisdiction to decide it. The question 
of ratification was not expressly set out as 
an issue, but ss it is independont cf the 
question of the authority of the second 
defendant, it must be regarded as an issue 
by itself. The finding of the trying Court 
is, that on demand being made of the fiist 
defendant, he told the second defendant to 
pay the amount claimed out of his igi t 
colkctions. The Appellate Court, found that 
the question whetlier this occurred was 
immaterial, that there would have been 
ratification if certain oiicumstances had 
oocuried which did not in fact occur, and 
that the facts fourid by Ibe first Court 
constituted no admission that the money 
ordered to be paid was to come out of the 
pocket of the first defendant. The law laid 
down by the Judicial Coraniissioner cannot he 
accepted as correct but, looking at the facta 
of the case, I cannot doubt that he had 
the question of ranficalioii before bis mind, 
and that he in fact decided it adversely to 
the petitioner. I am of opinion, therefore, 
that he has not declined jurisdiction on this 
matter, and that he has not acted with 
material irregularity within the meaning 
( f section 115 of the Code, and, oonsf qnently, 
ijat this Rule sLould be discharged. 


The Court, being divided in ite opinion, the 
• • thfi Senior Judge prevails. 

""iT. Me i. dl.cb».,.J. •“» 


D Cbattbbjee, J.-I regret very much 

that ! am unable to agree with my 

ieagoe in the view he has taken of this 

"’'The plaintiff ex prea.Rly alleged in his plaint 

that the defendant No. 1 

debt after the death of hia f- ^er^ This was 
denied by the defendant No. 1. T he case ot 
the plaintiff was that even if the defendant 
No 2 had no initial authority to bind the 
Raja the latter had. when a demand was made 
of him for the debt, directed his servant 
defendant No. 2, to re pay tho debt from the 
collections of bis estate. The learned Mtinaif 
fonnd that this was so, and that there I ad 

been a clear ratification or f 

debt. The learned .ludge thinks that this 
issue of ratification was immaterial and does 
not corre to any finding upon it. The retmon 
given is that it would have been ratification 
if the Raja had directed payment from ns 
pocket, hnt could not be latificalion as Ine 
money was directed to be 
collections of his estate. This view of law 
is decidedly erroneous, but that alone would 
not, perhaps, by itself give ns jurisdiction 

to interfere in revision. Here, however, the 

hariied Judge has not come to a dtoision 
on the facts alleged to have occuned. and 
h»« thereby left inulecideil the most importun 
issue in theense. He has, I think, by so 
doing, not only acted with material irregu- 
larity but viitnally lefused to exercise a 
jniisdiction vested in him by law. Ihe 
decision of the Privy Council in the ^case 
of Av.ir lin.san Khou v. Shea Ba)>sh 
(1) las luen relied on as negativing our 
juiisdictiou to inteifue in thia case. Their 
Lordships held in that case that a Court 
deciding a quef-tiou of law wrongly does not 
exercise jniisdiction illegally or with 
irrepnlarity. Tne judgment of the Judicial 
Committee does not furnish any teat,however, 
for deteimining under what circuinataD^s 
aCouit may be said to have acted illegiuly 
or wiih material inegularity. See 
Nttih k^en v. Kishori Lnl v-i)' ^ 

the CR.se of Sidhor'itlt I{ai v. ilwanfruii* v J 

(1) 11 0. ti; 11 1. .\. 2S7. , . P.19 

12 ) 11 C. L. .1. 1211; 1-1 C W.N. 70.^i e Ind. Cas. oW. 

(iD 8 bom. h. R. f)07. 


v«i. xirr] 


rXDIAN 



THTRDYEV0ADAM PILIAI r. DORIDLA StJBBfAH. 

the Bombay High Court (Jenkins. O. .1. 

and Aston, J.) held that where a Court 
refnaes to aet aside an e* parla decree on an 
erroneous view of the law of limitation, it 

fails to exercise a jnrisidiotion vested in it 

D Ra-iroppj V. Narsing 

Boo (4) the same Court (Jenkins, C. J., and 

Batchelor J ) held that where the only issue 

tried by the lower Courts is not an issue 

upon which the dispute could be adjudicated 

upon. It .8 an exercise of jarisdiction with 

material irregularity. So the retarniog of a 

plaint without warrant of law has been 

Of jurisdiction: Zamiran v. Fateh Alt (5) 

1 think these are snfficient authorities on 

‘‘>® ao«on of the 

m oaSc '" r P ‘I’® “'®®'’'®^ 

iio of the Civil Procedure Code. 

‘*'»'’efore. make the Rule absolute 
and send the case back to the lower Court 

for a proper decision of the issue of ratiB- 
cation. 

!S S o': ’ - ■■■ »■ 
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MADRAS HIGH COURT 
Appeals AGAIS3T Orders Nos. 50 aro51 

OF 1910. 

January Ijj, 1912. 

Prcenf^Sir Ralph Benson, Jndge, and 
Mr. Justice Abdnr Rahim. 

_ In No. 50. 

V. THIRCVENGANDAM PILLAI 

■^ANSEBEE-DECREE-HOLDEB BV V. LACH- 

MIAH, adthorized Agent-Appellant 

versus 

nORlDLiSUBBl AH AND ANOTHER- 

Respondents. 

TT r., No. 51. 

Versus 

B. VENOATA SUBBIAH and o,her 3_ 
n- f« , Respondents. 

Procedure Code {Act F of iqnR) « o /,«v 
0. XXJ, rr. 53. \^~JudgmenUdehiar^ ^•Jhether * incl^^' 
hisassignee^Vecree^holder, rights of aV^aZe f 
s<^nee oftHe Holder IT^;; 

The definition of “adfirmeQt-dahffti.** 
dude the assignee of the judgment-debtor. ‘ 


L ™ip 53, an assignee of a decree, 

holder does not stand in exactly the same positio^ 

rte decree-holder himself for purposes of execution 

The only two persons who can t^e out execution 

decree o^®the atr®h^® decree-holder of the attached 

ofTe\:jdt^^/r itfard 

rnnrl‘’®f i**® °‘'‘^®'’® Distriot 

Sr? a d « pToonPetitions 

1909 in O I ??’ ^'®‘^ September 

iyU9, in O. S. No. 14 of 1900. 

lanT*^’ f°''f^he Appel- 

e^Mr. A. Bamnchandra Tyer, for the Respond- 

?ecref?he"aLlgnef '’of'^a 

cidtr DisWc^ gITo, 

March 1906 and notice oT it was S 
kubbiah on the 20th March 1906. The" lit 
and 2nd respondents in Appeal No. 51 of 1910 
had a decree against Abdul Azz whid, 

"o'. 

District Oonrt under rnle 53 of Order XXf 

ofthe Oodeof Ciril Procedure Thl 

lant on the let March 1909, applied to^Th' 

Cnddapah District Court for execution of 

the decree in question on the strength of 

the assignment and the respondent l ^ 

applied to the said Court for exertion of "s 

said decree The District Court hi dt 

missed the appellant’s application a j 

allowed the application of the reanond 'i 
in Appeal No. 51 of 1910 ^ ndents 

The Distriot Jndge of Cuddapah has dia 

missed the appellant’s application on' 
the »roana that the assignment was w 
Jona/We and was intended to defeat fh! 

rights of the respondent who has ntf 

the deoree. But we mav at '‘f'‘«°hed 

ont that this finding is „ot su°pZted“by 
any evidence. The assignment in f ^ ^ 
of (he appellant was made before the H 
was attached and there is nothing („ ^ r®® 
that the appellant knew that there w* 

deoree outstanding against his transfeJI •*' 

favour of the respondent. The assiV 
purports to be for oonsideration and T 
.. .bo.i.5 tJZ:Lr 
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In re VERBAPfA CHBTTrAB. 

therefore, cannot accept the finding of the 
District Oonrt that the assignment was 
a oolonrahle or fraudulent transaction. 

At the same time, it seems ^ 

having regard to the provisons f 

of Order X XT of the Code Cml 
cedure, the appellant’s 

rightly dismissed Under that rule, the 
District Court of Cuddapah, when 
notice of the attachment from the 
District Munsif’s Court, was ^ 

execution of its decree until the Nandalur 

Court cancelled the notice on the 

or the holder of the attached decree Abdul 

Aziz applied for the execution ^h® noUce 
has not been concelled “"d-. 

only two persons mentioned in rule 53 ot 

Order XXf of the Code of Civil ’ 

who can take out execution, are the holder 
of the attached decree, or the responden ., 

the attaching creditor. The «PP'7‘'°" ^ 

the respondent was, therefore, clear y 
allowed by the lower Court. On the other 
haXrule SSof Order XXI of the Code 
of Civil Procedure does not mention the 
assignee of the holder of the attached decree 

and rule 16 of Order XXI of 
Procednre Code tends to show that the 
Legislature did not intend to treat the 
assignee of the decree-holder as standing 
exactly in the same position as the decree- 
holder himself for purposes of execution. 

Role 16 of Order XXI of the C.v.l Pro- 

cedure Code seems to contemplate that an 
asBignee of the decree-holder may not in 
such cases, be entitled to take out execution 

as a matter of right, althougb 
bolder himself will bo so entitled. AVe 
may also point out that the definition of 
ludgment-debtor, as given in section clause 
10 of the Code of Civil Procedure, does not 
include the assignee of the judgraent-debior. 
We therefore, confirm il.o order of the Dis¬ 
trict Judge and dismiss the appeals, with costs 

in Appeal No. 51 of 1910. 

Appeals (Usimfsed, 


madras high court 

Second Civit Appeal No. 1024 ce 1911. 

January 26, 1912. 

Tresent —Mr. Justice Sundara Aiyar. 

/rreVEBRAPPA CHBTTYAR- 

Appellant. 

llw", ‘'“SefOnus of 

attendant was holding suit land under 

it was not proved that he was holding 

nndrany particular n.i-asidar. He was. however, doing 

person whom tho defendant was serving. 

Second appeal against the decree of the 
Subordinate Judge of Mayavaram. m A. b. 

No 437 of 1910, presented ^a'cst the 

decree of the District Munsif of Valamuman . 

Atpcnffor. for the 

^^riXappeal coming on for admission, the 

Court passed the following 

ORDER.—I am unable to say that ther 

is any legal objection to the finding that 

the temple is not proved to he the 

of the plot in question. JJ’.® Tht 

appellant has been put in this way. Ihe 

documents show that the d® 

defendant was doing gurrukkul s^vice in the 
temple. It is not proved or alleged that 
the defendant was holding the 

™ust be taken that he was folding under 
the temple, being the only person whom the 

defendant was serving. The , J 

he a proper one for a Court of fact to dra^ 
But I cannot say that the lower ConrU 
were mistaken in holding that the temple 
was bound to prove its iitle 

it could presume, on defend- 

deuce of Knsataryam tenure, that th 
ant, a Kcsavaryavx.lar, was holding under the 

owner of the temple. . 

The argument loxal 

that the defendant was holding unde 

one and as he cannot say that ^ 

is other than the temple, he must be 

be holding under the temple. I in 

that the lower Courts were wrong lU 

V hfis been 


itfusing to draw the inference. 


Voi. xm] 

QANDA SINGH V. NATHU RAM. 

miscoDsfrued. Buf, on reference to para- 

graph 7 of the Muneif’a judgmeiifr, I am 

unable to say that he holds that Exhibit V' 

furnishes positive evidence against the 

title of the temple. He only says that it 

furnishes no evidence in favour of its title, 

while it does with respect to other plots 

which were in its actual occupation. There 

18 , no dcubt, a considerable body of evidence 

adduced from which a different conclusion 

might have been arrived at. But I cannot 

say that there is any question in second 
appeal. 

I dismiss the appeal. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civit Revision No. S78 of 1911 
February 15, 1912. 

Mr. Justice Rattigan. 

GANDA SINGH— Defendant—Petitioner. 

versus 

NATHU RAM and others—Plaintiffs _ 

Respondents. 

Injunction, suit for-Encroachments on land reserved 
for common use—Limitation—Burden ofproof—Unren- 
sonahle delay in suing—Limitation Act (IX of 1908), 

1^0—SiJea/tc Relief Act (I of 1S77J, 

^ injunction directing defen- 

eocro original condition certain land 

°f ‘lie porprietors, it is for 
1 8 to prore that the encroachments were 
made withm six years befor suit 

A mere surmise by the Court that the encroach, 
mentsare recent is insufficient for holding that 
they took place within six years. 

tn patiently allowed encroachments 

inhir^ ? time, cannot be said to have suffered such 
njury as would justify the Court in interfering on 
behalf under section 54 of the Specific Relief 

P^.itioD under section 70 (1) (a) of Act 

AXY of 1899, for revision of the order of 

j Judge, Jullundur Division, 

dated 20th January 1911, reversing that of 

the Munsif, 2nd class, Phillour. dated 27th 
June 1910, dismissing the claim. 

R. Pandit STieo Narain, for the Peti¬ 
tioner. 

R. B. Lala Sukh Bial^ for the Respond¬ 
ents. 

JUDGMENT.—In this and the connected 
oases (viz. Civil Revisions No, 879 and 880 
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of 1911) the question involved is the same. 

and this order will accordingly apply to all 
three cases. 

In the petitions Mr. Sheo Narain adrails 
that a partition took place in 1865 and 
that certain plots were reserved for extension 
of the village. He also admits that his 
clients have built upon these reserved plots, 

and he urges in their justification that they 
havedone nothingexceptioual.as (according to 

him all the village proprietors have been 
guilty of similar encroachments. It is not, 
however upon this ground that I am asked 
to interfere with the decree of the Divisional 
udge^ Mr. Sheo Karain contends that the 
learned Judge has assumed that the encroach- 
menis made hy the defendanls were of recent 
ongin and that plaintiffs were, therefore, en- 
litlea to the injunction for which they pray. 
Defendants have, on the other hand, through¬ 
out urged that the encroachments were of 
long standing ard tlat plaintiffs’ present suit 
18 not maintainable, and their pleas were 
found by the Munsif (o be established. 

The learned Divisional Judge was of 
opinion that the evidence adduced on behalf 
of the plaintiffs was no better and no worse 
than that adduced on behalf of the defendants 
and that i‘ would be safer to rely rather 
on the probabilities of the case. Judging 
the case in this light, he holds that it is 
extremely improbable that at an early 
da e, after the plots were reserved 
for particular purposes, the defendants would 
have been allowed to make encroachments 
without protest,’* and he adds: “in spite 
of the Patwari, I believe the encroaobmenla 
are really recent.” As the learned Judge 
had not himself seen the encroachments 
complained of, his belief was obviously based 
on, what he terms, the probabilities of the 
case and the unlikelihood of plaintiffs per¬ 
mitting the wrongful user of plots bat 
lately reserved for public purposes. But 
the reservation of the plots was made in 
1863 or 1865 and the crucial question really 
IS whether the eucroachments took place 
within 6 years of suit. It would, no donbt be 
very unlikely that plaintiffs could permit’eii- 
croachmenfs at an early date after 1865 
but defendants’ allegation (for what it is 
worth) is that in the course of time all 
parties began to make use of the reserved 
plots for themselves, plaintiffs no less than 

defendants. Be this as it may, the question 
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is whether the present suit has been insti¬ 
tuted within 6 years from the date when 
the riffht to sue accrued [Article 120 of 
the Indian Limitation Act; r/. Kanakosabai 

Muttu (1) and \Va%iran v. Bahu Lai (2)J. 
Even if the encroachments took place only a 
tew years before suit the case for plaintiffs 
could be greatly weakened, and it might 
well be argued that plaintiffs, who had 
patiently allowed such encroachments to 
take place and had not taken action within 
a reasonable time, had not suffered such 
injury as would justify the Oourt in inter¬ 
fering on their behalf under section 54 of 
the Speoido Relief Act. The learned Divi¬ 
sional Judge has discarded the evidence on 
either side, but it is. in any event, for plain¬ 
tiffs to prove that the encroachraenia were 
made (as they allege in their plaints) 
within 6 years before suit. The Divisional 
Judge believes these encroachments to be 
“recent,” but that is a somewhat vague 
expression and this sutmise is based on 
lio evidence. In the circumstances and 
having in view the fact that it would be 
most difficult, if not indeed impossible, to 
got trustworthy evidence from the villagers 
themselves upon this point, I think the best 
O' urse to adopt would be to appoint some 
thoroughly impartial and reliable person 
to report (as a local Commissioner) as to 
his opinion, after inspection, with regard 
to the approximate age of the encroachments. 

1 accordingly remand the case to the Divi¬ 
sional Judge for inquiry upon this matter 
through such local Commissioner and I 
would suggest that the parties should, in 
the first instance, be asked to nominate a 
person whose opinion they are both willing to 
accept. If they cannot agree, the Diviaonal 
Judge should himself appoint an independent 
person to make the report. As this inquiry 
is being made at the instance of defendants, 
they should be called upon to pay the 
foes of the Commissioner in the first instance 
and a time should be fixed within which 
such fees should be paid. In the event 
of the defendants failing to pay the fees 
within such time, the Divisional Judge will 
return the record to this Court with an 
intimation xo that effect. In any event, a 
return to this order should be made within 
four mouths. 

Oas 0 remanded. 
(2) 26 A. 391. 




PUNJAB CHIEF COURT. 

Second Civil Appbal No. 716 of 1910. 

February 3, 1912. 

Present-. —Mr. Justice Robertson and 
Mr. Justice Shah Din. 

S HE RU— Defendant—Appellant 

versus 

JAWAHIR SINGH— Plaintiff- 

Respondent. 

Funjao Fre-emption Act (II of 1905), s. 19, scope of 
Withdrawal of deposit^ c^er.t o/—Pre-ewption—Bonami 
stti<—Bona fide claim—Superior pre-emptor osseHxng 
claim to defeat rival pre-e^ptor—Money raised by 
mortgage to vendees —Legitimacy —Sikh Jat abducting 
sweeperess^Suhsequent conversion of both to Mu- 
hammadanism^Marriage under Muhammadan Law 
^First husband taking no steps to assert manful nghis 
^Legitimacy of issue of second marriage. 

Section 19 of the Punjab Pre-emption Act docs 
not provide for a case in which the pre-omptor, after 
having made the necessary deposit under sub-seo- 
tion ( 1 ) (a) of the section, has withdrawn it subse¬ 
quent to the decision of the suit. The penal provi- 
sions of sub-section (3) come into operation only it 
the pre-emptor fails, within the time fixed by the 
Court, to make the deposit or furnish the security 
mentioned in sub-section (1). But once the dei^sit 

is made in pursuance of the order of the Court within 
the time fixed by it, the Court has no power to reject 
the plaint by reason of the subsequent withdrawal of 

the deposit. . 

]n th© oas© of rival pre*©niptor8, u th© right ot 

pre-emption vested in one of them is superior to 
that of the other, that right cannot bo defwi^d mere¬ 
ly because his object in prosecuting the suit is to per- 
vent the other pro-omptor from getting the laud ana 
because ho has raised funds for the purpose by 
mortgaging the land to the vendees. 

Whore the superior pre-emptor brought his suit 
subsequent to the suit of his rival pre-emptor, 
appeared that the money dopositod in Court 
section 19 of the Pre-emption Act was advanced by the 
vendees and that the money paid in compliance with 
the pro-omption dooreo passed in his favour was 
advanced on a mortgage of the land in suit by near 
relations of vendees: 

Held, that the facts were insufficient to make the 
superior pre-omptor a benami pre-emptor and to 
disentitle him to a decree for pre-emption. 

Ramsukh Das v. FasaUud^din^ 19 P. R. 1898} IfoAwi^ 
Bakhsh V. Hassan 7 P. R- 1912} 11 lad. 

Cas. 708. followed. 

A., a Sikh Jnf, abducted a swooperss B. whose hus¬ 
band was living. B.*8 husband prosecuted A. forabduo- 
tiou. Some time after that, A, and B. turned Muham¬ 
madans and wont through the usual form of marriage 
proscribed by Muhammadan Law. They lived as 
man and wife for a long series of years and subsequent 
to his complaint for nbduotioii, Il.’s first husband 
iioTor took anj' steps to assort his marital right. As 
the result of the marringo of A. and B. a son 0. 
born to them. C. lived with A. and was treated by 
him as well as his brotherhood as his legitimate 

Heldf that there was a strong presumption that 
B.'s first husband had repudiated or diTorood her 
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before A. married her, and consequently 0. was the 
legitimate son of A. 

Second appeal from the order of the 
Divisional Jud^e, Amritsar Division, dated 
the 2nd May 1910, reversinEf that of the 
District Judg-e, Amritsar, dated the 20th 
July 1909, di snoiasing plaintiff’s olaim. 

Pandit Ram Rhaj Daita^ for the Appellant. 

Rai Bahadur Lala Sukh Dial, for the Re¬ 
spondent. 

J17DGME?TT. —Rai Snkh Dial for the 

respondent, Jawahir Singh, raises the pre¬ 
liminary objection that as the appdlant, 
Shern, has withdrawn from Court the pur- 

chase-mcney including the sum of Rs. 300, 
which lie had deposited in pursuance of an 
order passed under section 19 of the Pre-erap. 

tion Act, IT of 1905, his plain t must be rejected 

and be is, therefore, precluded from prosfcut- 
ing this appeal. We do not, however, see 
cur way to accept this contention. As laid 
down in Civil Appeal No. 23 of 1907 (decided 
by Robertson and Chevis, J J., on the 24th May 
1907) section 19 of the Pre emption Act does 
nob provide for a case in which the pre- 
emptor after having made the necessary 
deposit under sub-section (1) (a) of that 

section has withdrawn it subsequent to the 
decision of the suit. The penal provisions of 
sub-section (3) come into operation only if 
the pre-emptor fails within the time fixed 

by the Court to make the deposit or furnish 
the security mentioned in sub-section (1), 
but once the deposit is made in pursuance 
of the order of Court within the time fixed 
by it the Court has no power to reject the 
plaint by reason of the subsequent withdrawal 
of the deposit. We, therefore, overrule the 
preliminary objection and proceed to dispose 
of the appeal on merits. 

The fact of this case are fully given in 
the judgment of the Divisional Judge. One 
Dina sold the land in dispute to certain 
vendees on the 5fch June 1908 for Rs. 5,000. 
On the 20th June l90S Jawahir Singh, re¬ 
spondent, sued to pre-empt the land on pay¬ 
ment of Rs. 3,900. On the 3rd July 1908 
Sheru, appellant, who is a minor grandson 
of Dina, vendor, also brought a suit for 
pre-emption. Each rival pre-emptor was 
impleaded as a defendant in the suit of the 
other, and each filed certain pleas in answer 
to his rival’s claim. Jawahir Singh pleaded, 
ifitCT alia, that Sheru’s father, Budha, was not 
the legitimate son of Dina, vendor, being 


born of a aweeperess who had not been 
divorced by her first husband Tabi, and that, 
therefore, Sheru was not a member of the 
Jat tribe to which Dina belonged and had 
no right to claim pre emption. He further 
pleaded that Sheru was a henami pre-emptor, 
who had brought his suit, not for his own 
benefit, but in the inrerests of the vendees, 
whose right was admittedly inferior to that 
of Jawahir Singh. Jt is unnecessary to notice 
the other pleas at this stage of the proceed¬ 
ings as no other question has been argued 
before us in this appeal. 

The District Judge held that Sheru’s father, 

Budhs, was a legitimate son of Dina, being 
the lawful issue of a valid marriage between 
Dina and Uusammnt Saddan, and that Sheru 
being admittedly the legitimate son of Budha* 

was a member of the Jai tribe and as suoh 

^titled to bring a suit for preemption. 
He further held, that although Sheru had 
raised money for payment into Court by 

mortgaging the land in dispute in favour 
of the vendees his rigljt of pre emption was 
not thereby defeated. On these grounds, 
the District Judge granted a decree to Sheru 
on certain terms as to payment of the 
purchase money into Court which are set, 
forth in his judgment. In the event of 
bhtru not complying with those terras 
Jawahir Singh was declared entitled to the 
possefsion of the land as pre-emptor. 

On appeal by Jawahir Singh, the Divisional 
Judge, without going into the question 
whether or not Sheru’e father was a legi- 
tiraate son of Dina and a member of the Jat 
tiibe, held that Sheru had brought his suit 

for pre-emption in the interests of the defeated 

vendees and not for his own benefit, and on 
that ground he accepted .lawahir Singh’s 
appeal and dismissed Sheru’s suit. 

Sheru has preferred a further appeal to 
this Court, and the two qaestions which we 
have to decide in this appeal are; — 

(1) whether Sheru’s father, Budha, is a 
legitimate son of Dina, vendor, so that Sheru 
can be held to be a Jat and entitled to 
succeed to the land in suit as Dina’s heir, and 

(2) whether the suit brought by Sheru 
has been rightly dismissed on the ground 
that It was not brought by him Iona fide 

for his owu beuefit, but only in the interests 
of the defeated vendees. 

Oq the first question the Divisional Judge 
has recorded no finding, but as the evidence 
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on the record ia suflacienfc for the deoiaion 
of it, we think it unnecesaary to remand 
the case to the lower Appellate Court for 
a finding on this point. W^e have had the 
evidence bearing on this question discussed 
by both sides, and, on the whole, we agree 
in the conclusion arrived at by the District 
Judge. It appears from the evidence that 
a Bweeperess, Musartimot Saddan, who was 
the wife of one Tabi, was abducted some 
50 or 60 years ago by the present vendor, 
Dina. He then went under the name of 
Baghela or Baghel Singh. Tabi prosecuted 
Baghela for abduction, but the result of the 
prosecution is not known. Some time after, 
Baghela and Musammot Saddan turned 
Muhammadans, Baghela changing his name 
to Dina, and they went through the usual 
form of marriage prescribed by Muhamma¬ 
dan Law. In 1868 Musammat Saddin 
brought a complaint against the present 
respondent, Jawahir Singh, under section 334, 
Indian Penal Code, and in the heading of 
that complaint she described herself as the 
wife of Dina. Budha, father of Sheru, ap¬ 
pellant, was evidently born some years after 
the date of the said complaint, and he has 
been living with and treated by Dina as his 
legitimate son. For aught we know to the 
contrary, Budha has been regarded by the 
brotherhood also as Dina’s legitimate son and 
heir, as no question with regard to his legiti¬ 
macy seems to have arisen before the present 
litigation. It is not disputed that Dina 
and Musammat Saddan lived as man and 
wife for a long series of years ; and there 
is nothing on the record to show that 
Musammat Siddan’s first husband, Tabi, 
ever took any steps, after the criminal 
prosecution relating to her abduction by 
Baghela, to assert his marital rights against 
Musammat Saddan. Baghela, alias Dina, Mus¬ 
ammat Saddan and Tabi are all dead; and 
at this distance of time it is extremely 
difficult for Sheru to adduce definite evidence 
of a divorce having been given by Tabi to 
Musammot Saddan and of the birth of 
Budha after such divorce. The conduct of 
Tabi in relation to Musammat Saddan— 
his having allowed her to turn a Muham¬ 
madan, to contract a nikah with Dina, and 
to live with him (Dina) as his wife until 
her death,— raises a very strong presumption 
that he had repudiated or divorced the 
woman before Dina married her; and that 


being the case, Budha, who undoubtedly was 
born after the marriage, was the legitimate 
son of Dina. We, therefore, hold that Sheru’s 
father, Budha, was the legitimate son of Dina, 
and Sheru was thus entitled to pre-empt 
the land in suit. 

Ill connection with the second question, 
the admitted facts are that Sheru’s suit 
was brought after Jawahir Singh had filed 
his suit; that the money deposited in Court 
under section 19 of the Pre emption Act was 
advanced by the vendees; that the money 
which was paid into Court in compliance 
with the decree passed in favour of Sheru 
by the District Judge had been advanced 
on a mortgage of the land in suit by the 
father and nephew of the vendees; that the 
mortgage was for a fixed period of 10 
yeais and the condit.ions of the mortgage 
were such as to make redemption difficult 
after the expiry of the period, fixed by the 
deed. In view of these facts, the respondents 
Advocate has urged that the suit by Sheru, 
appellant, is not a honaUde one, that it bad 
been brought in the interests of the defeated 
vendees and for their benefit, and that 
therefore it has been rightly dismissed by 
the Divisional Judge. We have every sym¬ 
pathy with the difficult position in which 
the respondent, Jawahir Singh, is placed, as 
we have no doubt that it is the vendees who 
have instigated Sheru to bring his suit and 
who are supplying him with the necessary 
funds to prosecute it. But it by no means 
follows that Sheru is a 6fl»amr pre-emptor 
simply because he is instigated by the ven¬ 
dees to pre-empt the land and that be would 
not have been able to bring his suit without 
their help. If his right of pre-emption is 
superior to that of Jawahir Singh, that right 
cannot be defeated because his object in 
prosecutiog the suit is to prevent Jawahir 
Singh from getting the land and because be 
has raised funds for that purpose by mort¬ 
gaging that land to the vendees. The right 
view to take in such oases ia the one 
propounded by a Division Bench of this 
Court [ Ramsufr/i Daj V. jPaaaZ-U'i-ZKrt (1)]. At 
page 50 of the report the learned Judges say: 

“Now, there may be authority for holding 
that, when it is proved that a plaintiff in 
a pre emptiou suit is acting 56»amt, that is, 
that another person will, on the plea that 
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chaser, be entitled to 
him ^tZ "‘^ftever may be decreed 

Plamt.ff a decree. Bat there is no authority 
for holding that a plaintiff may not enter 

tie will do with the land if he eets it 
and thus raise funds for the maintenance 

J entitled ; u- "f 

tainW ft n 'f' ^f^er ob- 

taining it, he proceeds to transfer the land 
fresh cause of action will arise to other 
pre-emptors. It would obviously be r^ost 
i^noonvenient and improper to Iry suits 

caseitseff, but onside issues raised by pleas 

of the defendant as to agreements alleged 
is torhe /r ‘he plaintiff 

the subject is Mahmud 
^ii/(/is/i V. Hussan Bakhsh (2) 

Following the above rulings, we hold that 
he facts relied upon by Jawahlr Singh rf 

uTorSh“" ‘h" t the 

Appellate 

fnnal ‘f ? ^ to Sheru 

appellant, for possession of the land in suit 

on payment of Rs. 1,500 to the vendees on ^ 
or before the 31st March next, failin<. which ' 

tUlef'to ®ihf ’ T^et' ' 

wiiJea to the possession of the land nn ^ 

payment of Rs. 400 tn tho j “ ? 

balance of r7 3 50t h ‘h® 

prior mnrt^f P^'^^hle to the , 

prior mortgagees on redemption Aa ^ 

present litigation has been fostered by £ ^ 

suit aT’th^ brought the ® 

in i oa T ' Vch' --®®ded , 

«uiy on a technical view of f>ia la™. e 
pre-emption, we direct that the appellant 

^hat the throughout and 

in this Court! appellant’s coats 

„ Appeal accepted. ®® 

(2> 7 P. R. 1912. 11 cas. 70S. ““ 
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A o PUNJAB CHIEF COURT. 

tea Second Civil Appeal No. 284 op 1909 

February 1, 1912. 

I'y Present-.-Mr. Justice Johnstone and 

/~iTT T *^nstice Rattigan. 

la CHAJJU MAL-Plai.vtii’p—Appellant 

’ tersus 

.°® MAL - Defendant—Respondent 

if (^7 of 1905), s. II. J,r„;isn 

" wiUi aTult baw is not synonymous 

fh Jl;® 13 not an “a-nato” as 

Punjab Pr^mptio^A^^^ sectional of the 

IS Three Bania brothers ^ 7 ? r» .. , 

d tain laud in a viUncrr, r ’ purchased cer. 

a dmjaua m a village X. and certain other villa<ye 3 in 

ff mo nmi wore duly recorded as owners On 7 h 
” ?eW:h8W’a^- ''ff.'-ving a widow 7' On 2-J„“ 
i land inTi, age'X 7el to ^y which the 

effected on 5th July ISQ? in » “ U 

: Ss. 7 ;.,s ..“j-,,?.; p=S "iSJ; 

agnate; 

«n« h.i„ c., „ ; S'itlS'oSS""' 

becond appeal from the order of the 

190r°co“ f^bala, dated 15th May 

7908, confirming that of the Munsif 1st 

class, Ambala, dated 3rd March 1908’ dis 
missing plaintiff’s claim. ’ 

Mr.bWar Da, for the Appellant. 

K. b. Pandit Shea Narain, and Mr. Govind 

JUDGMENT.-On 3rd December 1906 
defendant No. ] sold the agrionltural land in 
suit to defendant No. 2. Plaintiff sued for pre- 
emption. All the parties are Batiias and so 

arenotmsmbersofany agricultnral tribe as 
defined in the Pre-emption Act. It follows— 

see section 11 of that Act-that plaintiff has 

no locus standi to sue unless he can bring 

If he can, his enit must succeed, for he 
18 a co-sharer in the same khat 2 as fba*- 

th^'^^'“V”® suit forms a part, while 

Other questions were raised in the fifsi 
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Court, but it is unnecessary for ns to men¬ 
tion them, as tho case can be fully of 

on the question of plaintiff’s right to sue. 

The first Court has discussed the mean¬ 
ing of the proviso aforesaid and has arrived 
at the conclusion that plamtiff cann .t sue 
The learned Divisional 

that plaintiff cannot have the benefit of the 
proviso, and thus both Courts have found 
against him and have occurred in dism ss- 

‘"frlSMUion ..d„ ..cU,. 70 (1) (H .1 

the Courts Act has been admitted as a 

further appeal, and «e have 

ments. The problem to be considered on 

be Slated in a few words. In June 1885 
Chsjiu, plaintiff, and his brothers Harnara 
Das and Narain Das jointly bought land 
in this village Damla and in otner villages 
and were duly reorded as owners On iiai 
February 1890 they effected a partition under 
which all tho purchased land in Damla fell 
to the lot of Harnam Das and Narain Das, 
Chaiiu taking his share elsewhere. Narain 
Das never actually enjoyed his share, for he 
died on 7th December 1889, while parti ion 

proceedings were going on, and so mu^tation 
.,f his share was made also on 22ud February 
1890 in the name of his widow Mtisammat 
Shibbi. She died in lr96 and rnutation of 

her land was effected on 5tli July 1897 in 
favour of plaintiff and Harnam Das. It 
thus appears that Ohajju was entered as a 
laud owner in Mourn Damla more than twenty 
years before suit and continued to be so 
recorded until 22nd February 1890, when ho 
ceased to be so recorded, coming again on 
the record (upon the death of Mo.ammnf 
Shibbi) in 1897, (it is pointed out by Mr. 
Sundar Das that in 1898 plaintiff purchased 
other land in Mouza Damla, but we cannot 
see that this affects the question before us). 

The aforesaid section runs thusNo 
person other than a member of an agricultural 
tribe shall have a right of pre emption in 
respect of agricultural land.” 

“Provided, that if the vendor is not a member 
of an agricultural tribe, the right of pre- 
emp'ion may be exercised also by a member 
oi the same (tihe as the vendor who is record¬ 
ed as the owner or as the occupancy-tenant of 
agricultural land in the estate in which tho 
property is situate and hnn been so recorded 
lor twenty years pievious to the date of sale 


either in bis own name or in thnt oi any ngn>U 
who has previously held his agricultural land. 

Plaintiff, therefore, has to show that the 
land, which he now holds in Mouia Damla (or 
part of it) on the strength of which he claims 
pre-emption, baa been continuously recorded 
in the Revenue papers for twenty years before 
suit (i. e., from November 1887) as his pro- 
perty or as the property of an agnate of his. 

He and his agnate Narain Das were recorded 
fls holding their shares from 1887 to 22nd 
February 1890, and he he has himself been 
recorded as owner since 5th July 1897; but 
between these two dates Musammat tshibbi 

waft recorded as owner. 

If the proviso did not contain the word 

“recorde(i", if the wording of it was ' who is 

theowner” and “who has been the owner 

for twenty years, etc.,” it might possibly be 

argued that Ohaiju, plaintiff, became owner 

immediately on tho death of Narain Das and 

80 never ceased to be owner at all, though 

the widow’s life estate prevented his stepping 

into pofseasioii. Bnt the word reoirded 

cannot be ignored, and thus the question for 

uft is whether Afusammaf Shibbi can be 

said to have been an agnats” of plaintiff, 

(We may note that the existence of Harnam 

Das as a o-f^harer with Afusaui»mf Shibbi 

dies nob help plaintiff, for though Narain 

D iS ift, no doubt, an agnate of plaintiff, he 

did not hold plaintiff’s land). 

“Agua*e"i 3 a word derived from R>man 
Law. it included persons related through 
male ascendants. It may be, as Mr. Snudar 
Dis c intends, that during a certain period 
of Roman Ls.v it included females related 
through mule a-^oendants; but we oiunot find 
that it ever included the wife of an agnate 

as such. We, hovever, are iuoliued to a^rae 

with Mr. Shadi Lai in his oommsntary on 
the Punjab Pre-emption Act, 2ad edition, 
page 80, where he suggests that the word 
*Vgaale” in section 11 must ha taken to have 
the meaning usually attached fco it in this 
Province in couneotiou with questions of 
agricultural custom; and ^no argument is 
necessary to show that the writers on Punjab 
Customary Law and Punjab Tribal TitjV 
and the Judges of thi.s Court, who have in 
oouniJess rulings discussed that have 

never used the words “agnate” and agnatio 
so as to include the widow of a male ago’^^®* 
Indeed, the whole “agnatic theory/* R 
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been called, is based on ptinoiples which 

relegate the wife of a member of an agnatic 

group to a totally different category from 

that to which the male collaterals related 
through males belong. 

Mr. Sundar Das farther argues that we 
should take cognizance of the fact that the 
parties are Banias and so follow Hindu Law 
under which a wife joins the gofra of her 
husband a.nd is in law identified with him 

““•ru “."u continues his existence, 

^ith the result in this case that in law 

Narain Das should be held to have remained 

owner of the land until Musimmat Shibbi 

died. He refers us to oara.s. 502, 503 of 

Maynes Book on Hindu Law and Usage, 7ch 

Edition, but after considering the learned 

authors remarks we are unable to eee that 

he m any way deals with the question of 

the meaning of the word agnate.” No doubt, 

he tells us who are sapindis, but sipinda is 
clearly not synonymous with agnate, as it cer¬ 
tainly includes persons whom even Mr. Sundar 
Das would hardly call agnates, namely, cer- 

ihron^W°“®i She propositus 

through femaksiand in ouropinion,such texts, 

as there raay be in Hindu Law declaring a wife 
a part of her husband and so forth, are little 
inore than sentimental pronouncements, for 
e very different position from her 
husband 8 which a Hindu widow takes after 
his death is sufficient in itself to show that 
she does not continue his existeuce, e.g., if 
the deceased husband was joint with a 
brother, the widow does not even take 
deceased s share. 

We may note, in conclusion, that the 
lower Appellate Court relied upon Muham. 
mad Ayub Khan v. Bure Kh n (1), but we 
do not find it of much assistance in the 
present case as it deals with a different prob- 
lem from that before us. 

We hold, then, that Musammot Shibbi. as 
widow of plaintiff’s brother, was not an 
agnate of plaintiff, as the word is used in 
section 11, Punjab Pre emption Act, and we 
aiamiss the appeal with costs. 

fn q*iP n loni inr T, r dismissed. 

u; yo F. H. 1901; 125 P. h. R. 1901. 
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Second Civit Appeal No. 532 of 1910 

February 2. 1912. 

Present:^Mr. Justice Johnsfone and 

Jnstice Rattigan. 

MEGHA ram—Depk.wdam—A pfEUAM 

_ versus 

MAKHAN LAL Plxintipf and others— 

-Transfer of property on basis of 

decreed subsequent to decree 
s. 92. -Panla! 

duHurth:p:nden:;ra: arp^al I" 

the property on the t^ngth" ofS'h 
to sue for pre-emption the he was able 

the pre-emptor to the decree he disentitle 

and the vendee cannot ask thp obtained 

take away from the nre emnf Court to 

decree on the ground of his snbs°^ benedt of the 
Dhanna Singh v^X^LAVa c transfer. 

B.); 4 Ind. Cas. 337; 161 P W R ^1000 

1909, referred to. ’ P- h. R. 

The prohibition in section 92 of the Pir.'/i 
against going behind a written 

to parties to a deed and not to outsiders 

NaJv. 

In order to prove that an “P°^- 

really a sale, what has to be shownTs (i®, "J 
was Hi positive understanding hxaf ° ^ 

mortgagee that redemption would'^no? ^“‘'‘h'agor and 
or (i,; that thetermrof tir,l f ‘ ^e demanded, 
redemption is a virtual impdssibilkv 

selve":rffirnfto wadr“ant'tre%"°^^ 

really a sale. °the decision that it was 
heart of a flourshinc- canal ^ town in the 

was likely iu future to increas‘’eTn"'vaTuV“ Th''™'’®''^ 

fhTs;re"Th:rm”‘o?ife" 

No interest was chargeable on fifteen years, 

proper but the mort!^l« '^ortgage-money 

pale and not a mortgat^e ^ Parties was a 

Afasammat Paro, (9 P- 1 ^ SO^Vs ‘pt 
relied upon. * r. l,. it, ic^q. 

Anwar Ilasnn v. TTmnf},} i?-., • — 

109 p. U R. 1907; Parma NandV'A’ T’ B- ^906; 

B. 1899, distingui;hed. 20 P. 

of March 1910, reyereiug that of the f'islncfc 



668 


INDIAN OASKS. 



JIEGHA KAM V. MAIHAN LAL. 

Judge, .lhang, dated 30fch Jane 1909, dia- 

misaieg the plaintiff s claim. 

Mr. Beechey, for the Appellant, 

Mr. Ntinnk Ohand, for the Respondents. 

JUDGMENT.—This is a pre-emption suit. 
Megha Ram, defendant No. 1, if we look 
only at the deed upon which he relies, which 
is dated the 19th October 1907, took a 

certain site in Chiniot town from defendant 
No. 2 in mortgage for Rs. 1,900 The 
plaintiff's case however, is that he (plain¬ 
tiff) owns the adjoining house, and that the 
mortgage was really a sale disguised in tlie 
form of a mortgage in order to defeat 
pre-eraptora The plaintiff offered Ra. 400 
as the leal price and as the market-value. 
The issues were: (1) Was the alienation a 
sale or a mortgage? (2) Was the whole 
Rs. 1,900 paid in good faith? and (3) if 
not, what is the market-value of the pro¬ 
perty? The first Court, after consuliiug 
rulings and after considering all the circum¬ 
stances of the case, came to the conclusion 
that the transaction was a mortgage as stated 
in the deed. That Court rightly laid upon 
the plaintiff the burden of proving that the 
real transaction was something different 
from what appears on the face of the deed. 
The alienation was found not to be a sale, 
and 80 the suit for pre-emption was dis¬ 
missed. The first Court went on to hold 
that Rs. 1,900 was actually paid. 

The plaintiff thereupon appealed, and the 
learned Divisional Judge came to an opposite 
conclusion. He remarked upon the near 
relationship of the parties, the mortgagee 
being the nephew of the mortgagor's husband, 
and he also expressed the opinion that 
the sum paid, le, Rs. 1,900, was very 
ranch higher than any mortgagee would 
give for possession of such property for 15 
years. He further read the evidence of 
one Hira Nand, Pleader, as proving that the 
parties to the transaction actually said that 
it was their “intention to sell the land but 
to conceal the fact of sale by an ostensible 
mortgage so as to defeat the rights of pre- 
emptors." Thereupon, without going into 
the question of the sum actually paid or 
the market-value, he gave the plaintiff 
a decree for possetsion on payment of 
Rs. 1,900. We understand that the plain¬ 
tiff has paid this money without demur. 

The alienee has now come up to this 
Court on further appeal. He argues, on the 


basis of the authority of rulings of this Court 
that there was no suflBcient reason for hold¬ 
ing this irarsacfion to have been a sale and 
we have heard arguments and have algo 
carefully gone through the record. 

One objection raised by the appellant by 
a petiiion put in on 20th January 1912, t.e, 
after the filing of the appeal, we may dispose 
of at once. It is to the effect that plaintiff 
based his suit on his possession of jth share 
of a house adjoining the hoQSe in dispute, 
that the plaintiff on the 12ih October 1911 
transferred that share to his mother by deed 
of gift, and that, therefore, the plaintiff has 
lost his loct4S itandi to sue for pre-emption 
or to resist this appeal, and that his suit 
should be dismissed on this ground. In our 
opinion, this contention cannot succeed, be¬ 
cause plaintiff's decree, awarded to him 
by the Divisional Judge, bears date 2Dd 
March 1910, while his parting with the 
aforesaid ^th share of the adjoining bouse 
took place long afterwards. No doubt, 
according to the authorities, a pre-emptor 
can only succeed if he has a right of pre¬ 
emption at the date of the sale and at the 
date of the institution of suit and up to the 
passing of a decree in his favour [DAawna 
Singh v. Gurbakhsh Singh (1)], but in the 
present case plaintiff had his lights intact 
through the whole of these periods. No 
doubt, in a sense, the case is still sub judics, 
until the final appeal in this Court has been 
decided; but it is not sub mdice in the sense 
in which the defendants use the phrase, nor 
do we think it is open to the alienee, against 
whom a decree for pre-emption has been 
passed, to ask this Court to set aside the 
decree of the lower Appellate Court on the 
ground that, after the plaintiff had secured 
the decree, he had parted with the properly 
on the strength of which he was able to 
sue for pre-emption. Plaintiff is not asking 
this Court for anything; defendant No. 1 oan- 
not ask this Court to take away from plaintiff 
what the latter has obtained, on the ground 
that the latter could not get it now if be 
was still asking for it. 

But on the merits this appeal must never¬ 
theless succeed. It is no doubt idle for Mr, 
Beeohey on behalf of defendant-appellant to 
urge that section 92, Indian Evidence Aot, 
is a bar to any attempt on the part of 

(n 91 P. U. 1999 (F. B.)i4 Ind. Cas. 887! 

•W a. 1909; 148 P. L. R. 1909. 
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plaintiff to show that the mortgage-deed is 
not a mortgage-deed in reality, for the con- 

tention is at once met by a reference to 
section^ Pre-emption Act; and even, apart 
from that provision of Statute Law, we think 
the better view is [cf. Tara Ohand v. Bahieo 

Airapai Ram (3)] that the 
prohibition in section 92 aforesaid against go¬ 
ing behind a written deed applies only to the 
parties to the deed and cot to outsiders. It is 
obvious, however, that we need not discuss this 
matter further, for section 4 of the Pre¬ 
emption^ Act is clear. Finding against Mr. 
Beechey a client on this minor point, we turn 
to the merits, that is (o say, the question of 
the real meaning of the deed, a question to be 

answered in each case on a consideration of 
US own facts. 


The site IS situate lu the town of Chiniot 
which IS now m the heart of a flourishing 
agricultural canal colony, and it may be 
safely assumed that such property will in the 

Pontiff r 

Ks. 400, but he IS content nov bifore 
us to take the value as Rs. 1,050 as 
estimated by the Looal Commissioner, and 

TLn^th*’^''^ ^*1 without objeotion, 

Then there 18 certain evidence on the record 

Rs 9 Tnn *■ u® 2.000 to 

Rs. 2,500, In these circumstances, we 

tbarRsToon'^^' 

that Rs. 1,900 was an absurdly high figure 
for a mortgap loan. It is not redeemable 

mortgage, by which 
time the property, even merely as a site, may 

Rs c’’® ““re than 

Rs. 2,000 and so be well worth redemption. 

point taken against appellant is 
that the near relationship between mortgagor 
and mortgagee points to the probability of 
collusion between them. No doubt, collusion 
rnay be more likely between near relations 
than between strangers, but this does not 
carry the matter very far : what has to be 
shown IS (a) that there was a positive under¬ 
standing between mortgagor and mortgagee 
that r®demption would never be demanded, 
or ( 6 ) that the terms of the mortgage are 
such that redemption is a virtual im- 
possibilRy. fco far, we have found no facts 
establishing any such propositions as these. 

(2) 117 P. R. 1890 (F. B.). 

(33 20 P. B. 1899. 


«SI? «' 

transaction intended a mortgage buf h ' 

apprehensive lest pre-emntora fi. ’ ij S ^ 
to persuade the Courts *^that it°w^ attempt 
went to the Pleader for 1» i ^ 7®'-® ® ®’ 

the mode of draftlg hi f"' 

, ^:Srs:s 

wh^'th’e"mor(g:gei‘’wa;to belt’Jlbirr'^r 

and ch?rgt'’L? 

per annum interest, on the hi... ^ 

pafcible with aDythine-buf o iccom- 

ti..: b., 

vinciDgr. Morfffaffee ,« ^ 

.(.rdi.„r'"": « I.O.. . 

fo credit him with anv oro j. *^e6d 

in the way of bricks and “ mrrtai°%®''7.® 

build merely one ordinary 
of ordinary shops; and, at the end of T, ^ ®®' 
such structures might be well with 
lug on payment of princinel i 

It is important to note thaf nn '“terest. 
chargeable on the mortgage mo "'*13 

^ Virtually, the above is :'lUhaf '"'T''- 
circumstances on which stress ‘''® 

either that appellant anrl h- ^ Prove 

positive nnderstandinff tha/^ ^ 

not to he demanded or thartt“"'£" 

of the mortgage are such as L m"k“'°“® 
demption a oraphnoi • to make re- 

owner, or her bS a ^he 

have the legal right Lr^elTlS "“i 
we think it not imnossiMo 4 k a 
...lb hf. or b,r rii,o I, 

—d. 

discuss at length all thp r- to 

been brought to out notile^ ‘*>3^ have 

and fac's vary greatly fro ’ ®''’®"®3tancea 

we may point to the dee™®®®® *® ®®®®; ^nt 
Bench in v T"" ° '''’® 

(4) 100 P. B. 1895. ‘'^mh (4) 
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which was in sorao respects a much stronger 
case for the plaintiff than is the present 
one, and yet in which the learned Judges 
declined to hold that the mortgage-deed, 
then in question, was other than it purported 
to be ; to Muhammad Umar v. Ktrpnl 
Singh (5) and Bishen Singh v. Musammat 
Paro (6), from which the principle may 
be drawn that onerous conditions in a mort* 
gage are not in themselves sufficient to 
warrant the decision that it was really a 
sale. The cases relied upon by Mr. Nanak 
Chand for plaintiff are Anwar Hasanv. Umatul 
Karim (7), C. A. No 872 of 1901 and Parma 
V. Airapat Ram (3) in which ostensi¬ 
ble mortgages were held to be sales, but in 
them we can find no clear dicta exactly 
covering the present case. They are die- 
tingnishable by virtue of the facts in them 
being different, the first of the three being 
peculiarly distinguishable in this way. 

For these reasons, we accept this appeal, 
and, setting aside the decree of the lower 
Appellate Court, we restore that of the first 
Court and dismiss plaintiff's suit with costs. 

Appeal accepted. 

(5) 78 P, R. 1904. 

(6) 19 P. R. 1905; 78 P. L. R. 1905. 

(7) 145 P. R. 1906; 109 P. L. R. 1907. 


PUNJAB CHIEF COURT. 

Sfcond Civil Appeal No. 953 of 1910. 

February 9, 1912. 

Present —Mr. Justice Chevis. 

TOTA SINGH —Judgment-debtor— 

Appellant 

versus 

PARTAP SINGH and another— 

Defend* KTi—R espondents. 

Civil Procedure CodcActi^V oj 1908), k.47— Execution 
pTOceedingii’' Money-decree—Death of judgme.rf-debtor 
—Ancestral jrroperty-Obiection by judgment-dehtor'n 
heir on the ground of want of necessity—Objection to he 
decided in execution pi'occedings and not by separate 
suit. 

The heir of a clocoased judgment-debtor is entitled 
to object in execution proceedings that the ancestral 
property in his hands is not liable for a money-deoroo 
against the deceased on the ground that the debt was 
not incurred for necessity. 

The dispute on such an objection is one for decision 
in execution proceedings and is not a matter for a 
separate suit. 

Arinbndra v. Dorasami, 11 M. 413; Ramayya v. 
Venkntaratnam, 17 M. 122, distinguished. 

Lachmi Narain v. Kunji ImI, 10 A. 449, not followed. 


Kashi Ram v, Hnrnam Das 47 P. R. 1887; Ram 
Chand v.OholuShah. 87 P. R. 1887; Nathur. Amir 
Chand, 147 P. R. 1907, Amar Chandra v. SehaJe Chandy 
34 C. 642; 11 C. W. N. 593; 5 C. L. J. 491; 2 M. h. T. 

2 i7; Chowdry Wahed Ali v. Jumaee 18 W. R. 185; 11 
B, L. R. 149, relied upon. 

Second appeal from the order of the Ad¬ 
ditional Divisional Judge, Ambala Division, 
dated 18th April 1910, reversincr that of the 
District Judge, Ambala, dated 27th October 
1909, dismissing the claim. 

L\la Oang t 7?um, for the Appellant. 

JUDGMENT.—On 20hh August 1907 the 
respondents to this appeal obtained a decree 
for Rs. 1,458, and costs against Deva Singh. 
The suit was based on mortgages, hut the dec¬ 
ree was a simple money decree. Deva Singh 
died, and the decree holders are now seeking 
•to execute their decree by process against the 
estate of Deva Singh which is now in the 
hands of his son Tota Singh. Tota Singh 
objects that the land and house against 
which the decree-holders are proceeding is 
not liable on the ground that the mortgages 
effected by his father were not for necessity. 
The District Judge has decided, after inquir¬ 
ing in execution proceedings, that the mort¬ 
gage-debt was not incurred for necessity and 
so the ancestral property in the hands of the 
ann is not liable to attachment and sale. 
The learned Divisional Judge on appeal has 
held that the question of the liability of the 
property is one which cannot be raised in 
execntion prrceedings, and that the proper 
way to contest the validity of the decree is 
by regular suit. Tota Singh has preferred a 
further appeal to this Court. 

Ihe learned Divisional Judge relies on 
three rulings, Ariabudra v, Dorosumt (1), Ram- 
oppa V. Vemkotaratnam (2), Lf^chmi Narain v. 
Kmi'i Lai (3). In Ramnpya v. Venhataratnam 
(2) the objection was as to the liability of 
the share in the joint family property of 
two yonnger sons who were no parties to the 
suit in which the decree was passed So, too, 
in the earlier case [driabMdra v. Dorcs:mi(l)l 
the objection raised was as to the share in joint 
family property of the sons of the deoeased 
judgment-debtor. In these oases it does not 
appear that there was any objection to the 
execution of the decree so far as the share 
of the judgment-debtor wa.s concerned. In 
the present case, however, we have nothing 

(1) 11 M. 413. 

(2) 17 M. 122. 

(3) 10 A. 449. 
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^ do wjhb shares; t.his is not a ease of a joint; 

Hindu family governed by the Mitakshara, 

but of an estate which belonged entirely to 

Deva Singh, who, so long as he lived, was 

the sole owner, though, no donbt, his powers 

of alienation were limited and his son had a 

right to challenge any alienations on the 

ground of want of necessity. The case re- 

ported in Lachmi Narain v. Kunji Lnl 

(S) IS somewhat different. There it was 

held that the creditor, who had obtained 

a simple money-deoree against the father 

in a joint Hindu family, must, after 

the death of the father, if he wishes to pro- 

ceed against the ancestral property, bring 

a separate suit against the son, in which suit 

the son can plead that the suit is barred by 

limitation or that the debt is fainted by im. 
morality. 

I find it hard to reconcile these rulinga 
especially the last, with other rulings quoted 
for the ^pellant in this case, viz., Kashi 

Qholu Sha/i (5); ^athu v. Amir Ckand (6) 
and Amar Ohand v. Sehak Chand (7). 

In the two earlier Punjab rulings, it is 
held, on t^he strength of the Privy Conncil 
ruling Ghowdhry Wahed AU v, 

• i’ ‘he son of the deceased 

jndgment-debtor raises objections to the 

attachment and sale of ancestral property 

_ X 4 * Jb is immoral, the 

matter is one for decision in execution pro. 

ceedings and not by regular suit. In 

V. Amir Ghand (d) the son was 

brought on the record of the original suit, 

as his father died before the decree 

was passed. The son pleaded that the 

debt was incurred for an immoral pur. 

pose, and the lower Courts declined to enter 

tain the plea 'I'his Court held that the plea 

was entertainable. The facts of this case are 

somewhat difFerent and 1 confess that I fail 

to see how the son could raise in execution 

proceedings a plea which bad been overruled 

in the regular suit to which he was a party 

-But the principle that such a dispute is not 

a matter for a separate suit is maintained. 

-tne case Amar Chandra v. Sehak Ohand 


(7) is one in which it was held by a 
majori y of the Pull Bench that the qL- 

neTty ancestral pro. 

fadcm'" deceased 

f^imily) was one to be decided in execution 

proceedings when the eon had been properly 
brought on the record. t' y i y 

The eases referred to are all cases of per- 

rulm^The -"d "0t\y 

custom. The principle, howeyer, seems to 
be the same in either case, though here the 
son can question the liability of the ancestral 
property not only on the ground of the debt 
eing tainted with immorality, but also on 

sity. The weight of authority seems to me to 

be in favour of the view that the dispute is 

one for decision in execution proceedings and 
cot in a separate snit. If the anthoritTes 
were evenly balanced, I shonid give the 
preference to the rulings of this Court It 
seems to me that the son is not in the present 
ease questioning the validity of the deoS 
(a mere maney.decree; in any way but 

ropirty Thtr-^'’" 

property which is now m his hands under 

ie se?tTed rf 

oe settled in execution proceedings. 

I bold that the matter is one for decision 
aLfaT“ ? Pfoceedinge, and I accept this 

to him for decision in dne course 

appeal to be refunded, other Lts of t^ 
appeal to abide the event. ® 

Appeal accepted. 


(4) 47 P. R, 1887. 

(6)87P. R, 1887. 

(6)147P. R 1907. 

^_(7;3^a042;l,C.W.N.693;5C.L. J491;2M. 

(8) 11 B. h. B. 149; 18 W. B. 185. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1525 of 1911 
WITH Civil Role No 3499 op 1911 
Angnst 23, 1911. 

Preser,/:—Mr. Justice Caspersz and 

Mr. Justice Sharf.nd din 

JAQAT CHANDRA MAJUMDaR— 
Plaintiff—A ppellant 

versus 

MUNSBP iLI SARKAR-Dif.ndakt- 

I RbSFONDENT 

Bengal Tenancy Act (111 of 1885J, s. 66 cl 

Non-occupancy rmy&t-EjectmenU~Arrear ft 

than one year—Landlord’s right to eieet w ^ 
ment-”L>eeretal money”, r^eantTtfZJ:Zmt:f^;, 




672 


INDIAN OASES. 


[1912 


JAGAT CHANDRA MAJOMDAR V. MUNSBF ALI BAEKAR, 


AltA in forma nf flonfion 


decree directing ejectment in defjult of payment oj 
nrrear of entire decretal money. 

Section 66 of the Bengal Tenancy Act refers to an 
nrrear for one year only. If the landlord omits to 
sue for ejectment in default of payment of the arrear 
for one year, he must bo deemed so far to have waiv- 
ed his right to turn out the tenant. 

Sita Nath Midda v. Bamdeb Midda^ 2 C. L. J. 5-10, 

relied upon. , t-i i • ^A n 

Jegeahxtri Chowdhrain v. Mahomed Bjbranim, 1% L-. 

33, referred to. t. . e 

A landlord brought a suit for arrears of rent tor 

four years and got a decree. The judgment directed 
that a decree for ejectment should be made in terms 
of section 66 in default of payment of the decretal 
money within 16 days. The decree directed that the 
defendant would be ejected in default of payment 
of the entire decretal money within 15 days. The 
plaintiff executed his decree, as the defendant did not 
put in the entire decretal amount but a sufficient 
amount to cover one year’s arrears, and took posses- 
sion. Subsequently the defendants asked for the 
amendment of the decree which was done: 

Held, that the expression*' decretal money’’ in the 
judgment meant the decretal money as limited and 
confined to the amount as specified in accordance with 
sub-section (2) of section 66, that it could not mean 

the entire decretal amount, and that the amendment 

was rightly granted. 

Heldy also, that it was open to the Court to amend 
the decree even after it had been executed, 

Appeal from the decree of the Sab-Judge 
of Pabna and Bogra, dated Jane ‘23rd, 1910, 
modifying that of the Munsif of Serajgunge, 
dated November 30:-h, 1909. 

Babas Bwarka Nath Ckakravarti and Hem 
Ohandra Mitra, for the Appellant. 

Baba Eerendra Narian Mitra^ for the Re¬ 
spondent. 

JUDGMENT. —This Rale ia direoted 
againat an order of the Sab Judge, dated the 
25th April 1911, amending hia decree, and 
the appeal ia directed againat the decree 
prepared in accordance with that amendment. 

The questaon for determination turns upon 
section 66 of the Bengal Tenancy Act. 

The plaintiff obtained a decree for the 
arreaaofrent accrued dne in respect of the 

years 1312 to 1315 incluaive, and the decree, 

aa originally prepared, enabled him to eject 
the defendant in default of payment of the 
entire decretal money within fifteen days. 
The plaintiff* executed hia decree and took 
poaeesaion; but, subsequently, the defendant 
asked for the decree to be amended, and it is 
conceded that, if the amendment, as allowed, 
holds good there was money in deposit from 
which the arrear of rent for one year only 
might have been satisfied; and, if it had been 
so satisfied, the plaintiff would not have been 


66 of the Rent Law. 

It is urged on behalf of the plaintiff that 
it waa not open to the Sub-Judge to amend 
bis decree after it had been executed and 
satisfied and that hia original decree waa in 
accordance with the judgment. 

In our opinion, neither of these conten¬ 
tions is well founded. 

The cases upon the subject are Siti Nath 
Mvhhi V. Basudeh Midda (1) which followed 
Jugeshuri Ghowdhrain v. Mahomed Ebrahim 
(2). The fads of the earlier case are nob al¬ 
together the same as in the latter decision. 
The facts of the case before us, however are 
exactly similar to those in Stta Nath Midda v. 
Basudeb Midda (1), because, there the suit for 
rents arrears was in respect of four successive 
years, and it was held that, ia respect of the 
first three years, the landlord had waived his 
claim for ejectment. We have no hesitation 
in applying the principle so accepted. 

The original decree prepared was not in 
accordance with the judgment, dated the 23rd 
June 1911, because the judgment direoted 
that a decree for ejectment should be made 
in terras of section 66. As we have observed 
section 66, as interpreted, refers to an arrear 
for one year only. If the landlord omits to 
sue for ejectment in default of payment of 
the arrear for one year, he must be deemed, 
so far, to have waived hia right to torn out 
the tenant. Consequently, it was open to 
the Sub-Judge to amend his decree so as to 
bring it, into conformity with that part of 
the judgment which dealt with ejectment in 
terms of sedion 66 (2) of the Aot. By the 
expression "decretal money," in the last 
sentence of the judgment, we understaad the 
"decretal money" as limited and confined to 
the amount as specified in accordance with 
sub-section (2) of section 66. It cannot 
mean the entire decretal sum for which the 
decree for arrears of rent ia passed. 

Tn this view, the appeal fails and is dis¬ 
missed with costs, one gold tno^ur. 

The Rule is also discharged with o;;8ta, one 
gold mohnr. 

Appeal dismissed; 

Rule discharged^ 

(1) 2 C. L. J. rvto. 

(2) 1*10.33. 
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CALCUTTA HIGH COURT. 

Regucab Civil Appeals Nos. 150 and 268 

CP 1908. 

August 9, 1911. 

Present: —Mr. Justice I'cxe and 
Mr. Justice Teunon. 

LAL GOPAL DATTA CHOWDHURT 
Defendant No. .3— Appellant 

versus 

The KHOROORIAH MAJOZILLA 
ZBMINDARY SYNDICATE, Ld.— 
Plaintiffs—Rfspondents. 

Contract Mutuality _ Evidence — Minor _ Specific 

Performance-Minor’s benelit-Subsequent repudiatim 

PrZtictl~^f'^'' ^toeb, limited 

-Propnelor5 o/-zemmdaii forming into limited com. 

pany^Legahfy^puhlic policy. 

contracb does nob depend on 
the fact^ ^ raataal contracb existed, 

hav/hin circumstances 

validity its 

A contract which is for a minor’s benefit may be 
specifically enforced against him. Therefore, a valid 
agreement lawfully entered into on behalf of a 

for his benefit, cannot be repudiated if the 

wgar„"ei::Xr.“'^ 

Khairunnessa Bibi r. Ukhinath Pal, 27 C. 276 Mir 

llTlTc \ Chou:dhurtu 0. 

N « a’’/?"? A- 213; A. W. 

^ referred to. 

The proprietors of a zemindari being numerous and 
their separate interest, minute, the^ ^ 0 ^ 11 . 0 ^- 
seWes into a joint stock limited company: 

offhef; means adopted for the management 

tW property would seem to bo beneficial and 

t^nublirnM" -f® ®®”Pm‘y "-as not contrary 

to public policy, as its existence does not iniure 

or endanger the rights of any body. ^ 

Appeal froa the decrees of the Sub-Judge 
of Khulna, dated February 17th, 1903. 

j OAuMilAarf, Counsel, Babas Provash 
Chandra MUter and Jadu Nath Kantilal, {or 
the Appellant. 

D ?■ Dr. Rash Behari 

Chose Babus Jogesh Chandra Bey, Joy Qopil 

Ohosha and Nagendra Nath Chose, for the 
iiespoDdents. 

JUDGMBNT.-The plaintiffs in these 

suits the Khorooriah Alajozillah cyn- 
loa e o, d. and the defendants are oertaia 

Khorooriah Bara- 
^llah Zemtndm The defendant Lil Gopal 
Hut had a share of one-foarth, Bhn- 

(so-called to dis- 
tingnish him from Bhnpendra of Majozillah), 

one of the Directors of the plaintiff Com. 

pany, and Mrmmoyi had one-twelfth, Ohara 
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Chan(3ra and Tej Chandra had one- 
twelfth, and Krishna Binoditii Dasi had one* 
twelfth. Of this last raentioned sharer Jyotis- 
man and Arindamber are grown-up sons 
defendants Nos. 1 and 2 in Appeal No. 263, 
whosucceeded to one-twenty-fourth, while the 
^her twenty-fourth fell to her minor sons, 
Hrishikesh and Sanhatkripa, defendants Nos. 
1 and 2, in the guardianship of their father 
Jadab in Appeal No 150. It is asserted on 
behalf of the plaintiff Company, that these 

derendanst >ios. land 2 covenanted to give 

them a p-i/wt of their interest in the 

arazillab, bufc that they subsequently resi'ed 
and leased their interest to Lai Gopal Dutt, 
defendant No. 3. The suit is for specific 
performance and damages and has been 

decreed by the Court of first iustanoe. 
i^efeodant No. 3 appeals. 

The 6ist and principal question to be 
decided in these suits is whether there was or 
was nob a c‘mpleted contract between the 
plaintiffs and defendants Nos. 1 and 2 
when the latter entered into their contract 
with defendant No. 3, that is to say, on the 
oOih September 1906. 

Negotiations began at the end of 1905 
and the Company called for and considered’ 

-I Manager, On the 

12fch April 1906 the Directors of the Company 

ha,d a meeting and agreed to entrust a 
Director named Bijoy Krista with the set¬ 
tlement of the whole matter. They were 
willing to take a lease either of an interest 
between Tg annas aud nine annas or of one less 
than 72 annas. In the latter case they were 
willing to pay rent at the rate of Rs. 30 000 
for the whole sixteen annas for the first ’five 

years, and 

Rs. 32,000 thereafter. They agreed to pay as 
bonus 12 to 15 times the amount remitted 
as rent, to pay the expenses of collecting 
the back rents and to pay seven-sixteenths 
of the back rents actually callected. 

According to Bhnpendra of Barazillah the 
matter was discussed between him and Bejoy 
and almost settled. The next meeting was 
on the 29ih April and was attended by 
Bhnpendra of Barazilla who brought with 
him a letter, signed by himself and possibly 
by other oo-sharers of the one-fourth share 
There is some conflict of evidence as to 
whether this was signed by all the sharers 
when it was produced, or whether it was’ 
signed afterwards, when certain alterations 
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had been made in it. According to the 
plaint it was signed by all the proprietors, 
when it was produced at the meeting. 
But as regards Jadab we have no doubt 
that it was signed afterwards. The next 
day Bhupendra of Barazillah wrote a letter 
to Jadab, felling him what had happened 
at the meeting and containing the words,‘1 
send this letter to you, which you are to 
send back after signing it.” No suggestion 
is made that there was any other letter 
that Jadab was required to sign, and the 
letter referred to is clearly the letter pro¬ 
duced at the meeting of the 29th April. 

The letter states that the owners of the 
one fourth share were ready to grant a 
leas© on a rent of Ra. 5,500 for the first five 
years, Rs. 5,750 for the second, Rs C,G00 for 
the third, and Rs. 6,2C0 thereafter with a 
bonus of Rs. 34,COD. This is t he same thing 
as rent at the rate of Rs. 30,000 for the whole 
sixteon-annas for the first five years. 
Rs. 31,000 for the second, Rs. 32,000 for 
the third, and Rs. 32,^00 thereafier, with 
a bonus of 17 times a deduction of 
Rs, 2,000 a year. As regards arrears the 
owners wanted Rs 5,000 payable at the rate of 
Rs. 1,000 a year. The letter closed, **lf you 
agree we are ready to make an agreement.” 
The Directors considered this letter in the 
presence of Bhupendra of Barazillah, and 
agreed, subject to the sanction of a general 
meeting, to take a lease of One-sixth cr one- 
fourth at the rent above stated. They cut 
down the bonus to Ifi^ times the remission, 

if that did not exceed Rs. 2,000 and 15 times 
any lemission in excess of that sum. As 
to back rents the sum was cut do^n from 
Rs. 5,000 to Rs. 4,000 payable at the rate of 
Rs. 1,COO a year or to ten-sixteenths of tho 
amount collected deducting cost of collections. 
These alterations were entered by Bhupendra 
in the letter except as regards the deduction 
of the cost of collection. Then, according 
to the witneis Kumar Krishna, Bhupendra 
took the letter away and brought it back 
duly signed tbreo cr four days later. On 
the 16(h May a general meeting of tho 
Company was held, when (he action taken 
at the Directors’ meeting was approved and 
it was ordered that “tbe matter be placed 
in lie Directors’ lands for drawing up the 
deeds and for doii:g all other necessary acts 
in connection with the matter.” These words 
indicate to cur minds that the Cempany 
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regarded the bargain as completed. Further¬ 
more, it is clear that, if Bhupendra really 
represented his co-sharers, they too regarded 
the bargain as completed. The only points 
remaining undecided were (i) the cost of 
collection of the back rents, a mere detail 
which seems to have been omitted by over¬ 
sight from the alterations to the letter, and 
(li) tho question what share was to be 
leased. It is true that Bhupendra wrote the 
next day to Jadab that nothing was settled 
as to arrears, but clearly the Company was 
willing to accept either alternative that the 
proprietors preferred. 

Leaving aside the question of the costs of 
collection, as a negligible detail, the two points 
that we have to decide are (t) whether 
the other owners of the one fourth share 
were consenting parties to the arrangements 
made by Bhupendra of Barezlllab, and (iV) 
whether the parties were agreed as to what 
share should be taken. Now, as to the first 
point direct evidence of Bhupendra*s autho¬ 
rity to act for the others is not put in, and 
indeed could hardly he expected from men 
so shifty and evasive as the oiroumslances of 
tho case prove Bhupendra and Jadab to be. 
But their subsequent admissions place this 
point beyond doubt. The witness, Sarat, 
who seems to be a roan of position and 
independoTice and entirely trustworthy, says 
that Bhupendra told him in May that the 
bargain had been concluded. The first 
admission in writing is contained in Jadab*8 
application to the Couit as certificated 
guaidiau of the minors for leave ‘to execnte< 
the lease for and on behalf of the infants on 
the terms aforesaid.” The terms are set 
out and it is distinctly admitted that the 
elder brothers of the infants and certain 
other CO-sharers of the said property, owning 
altogether one-fourth share of the said samtn- 
dari, have arranged with the said Khoroo- 
riah Majczillah Zemmdari Syndicate Ltd, 
for a permanent lease of their shares in 
the said Zeminda7i to the said Company in 
tliese terms.” It is argued that this was mere- 
ly an application to bo allowed to enter into 
tho contract and not a completion of the 
contract. But it seems to us to be mnoh: 
more than that. It recites an admission in 
the clearest terms that the lease had been 
arranged and merely prays that permission 
may be given to execute the lease. And it 
shows that Jadab folly accepted trhat Bhn*: 
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pendra had arranged. If this had been all 
we shonld have been prepared to hold that 
after this clear admission it was idle for 
Jadab to contend that the bargain had not 
been completed. There is, however, much 
more namely, a letter by all the co-sharers 

ll Secretary of the Syndicate, dated 
the 5th September, 1906, authorising htm to 
enter into possession, an acknowledgment 
of the receipt of rent on the 20th September, 
and an authority to collect Jalkar rent given 
on the 22nd September. The former contains 
a clear admission that the bargain had been 
completed, running as follows: “At present 
It has been settled that a p.tni lease of 
the aforesaid four annas share owned by ns 
should be granted to the aforesaid Syndicate 
for the purpose of the collection of rents 
and the protection of the zemtndari, 
but as there is some delay in the execution 
of the documents relating to the p 2 tni 
settlement the aforesaid Syndicate is autho. 
rised by this letter to take pissession of 
our four annas share.” On the same day 

to the tenants 

over the signatures of all the owners to 
pay their rents to the Company and this too 

recites in the clearest terms that a “a pUni 

settlement of our aforesaid A-annas share 
has been made with the Khoroeriah Majc 

It is argued that the letter delivering 

possession contains a false statement to the 

etfect that the ijara under which the land 
had been held, had been surrendered, whereas 
the deed of relinquishment had not been 
executed. But it is proved beyond doubt 
that this surrender had long been settled 
and was to take effect from the beginning 
of the year then current. It is stated in 
Jadab s application of the 7th July that 
the surrender was settled. The letter does 
not recite that any deed of relinquishment 
had been executed and its recital that the 
«am had been surrendered is in practical 
accordance with the real facts. Then it is 
said that the Company were aware of the 
negotiations with Dal Gopal Dutt and merely 
had the document executed by way of 
creating evidence. But this contention is 
evidently unsustainable. How can the Com 
Pany be said to have created false evidence' 

Shi dooumments? The defendants 
either were bound or were not bound to 


the Company on the 5th September. If 
were bound the evidence of their 

say^thTth tley 

sayhat they were bound, and how can 

their aomissions over their own signatures 

be regarded as a creation of evidence by 

he Conipany? It is impossible to suppose 

hat they were colluding with the plaintiffs 

that tfirth 

and tLJ conclusive 

and there is no real answer to it 

of tre'"(’h°° September' each owner 

rent !roi t^ o one-twelfth received 

and granted a receipt 

Rs. 333 5 4 in caeh fmm fu I ^ received 

the reli f' Zsminiari Syndicate Ltd. for 

the t«l r "“““--ding to 

M with the 

ilezozillah Zemindari Syndicate Ltd. for the 

•„ of the 4 anna9 share of the 
Barazilla, we give this receipt.” The receipt 

or the one-twelfth share covered by ha 

suits IS signed by Jadab on behalf of his 
minor sons and by the two grown-uS sonr 
This evidence is not so strong against the 

fc this time Jadab was in considerable 

distress over the health of one of his sons 
and m need of money. Moreover, it was 
signed by him subject to the approval of 

11 oironmstances 

cannot wholly exempt him from bsiog bound 

the agtemer 

We do not think that any inference 
th from 

anetioned at a previous meeting. The 
receipts are dated 20th September! but the 
Secretary was authorised by the majority of 
Directors to pay the money on the 21st, and 
It appears from the evidence of Bhupendra 
of Barazillah and from Exhibit 54. a letter 
fem Jadab to Kadareswar, that the money 
was actually paid ou the 22Qd. We see 
nothing very unusual in the formal reoeint 
being drawn up before the payment, or even 
before sanction was given, if the Secretary 

had no doubt about obtaining the sanction^ 

let! payment was not 

previously passed at a meeting and was op. 
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posed by Bhupendra of Majozillah afterwards, should lease bis interest separately. ^ It has 
that might affect the regularity of the pay- been argued that there was no mutuality and 
ment, but could not affect the force of the that the defendants could not have sued the 
admission in the receipt, company for specific performance of their 

As to the authority to collect jalkar rent, agreement to take a lease of their sepaiate 
this is alleged cleaily in the plaint and not interests. But, in our opinion, there was an 
tiaversed. The letter is signed by Jadab on agreement by the Company to take these se- 
behalf of the minors and by his adult sons parate leases and the defendants could have 
and contains a clear admission that all has sued for specific performance of it. No doubt 
been completed except the execution of the if the Company had turned dishonest it would 
formal documents. The letter begins; *‘A3 have been difficult for the defendants to 
there is still some delay in the execution of prove the agreement to take separate leasee, 
the necessary documents relating to the pifni as this was all along more understood than 
lease of the 4 anrse share of the Barszillah expressed. But the mutuality of a contract 
belonging to us in respect of which an agr ee- does not depend on the evidence for it and 
ment to give a pdni to the Majczillah Syndi- if as in this case, a mutual contract existed 
cate Co. Ltd., has been concluded/' the fact that it would under certain oiroum- 

The next point is whether the agreement stances have been difficult to prove it, does 
can be regarded as incomplete by reason of not affect its validity. 

uncertainty whether the whole of the one- The proceedings at the meeting of the 19th 
fourth share was to be leased or each fraction August do not weaken our view that the oou- 
separately. Now it is quite clear that the tract was complete before that day.^ All 
Company was willing to take whatever was that was settled on that day was subsidiary 
leased to them. In the proceedings of the points, which needed, of course, to be arranged, 

12th April they were ready to thka an in- but did not affect the binding character of 
terest between 74 and 9 annas or one below the existing contract. The form in which 
7 annas. At the meeting of the 2nd Sep- the arrears were to be paid was settled, as 
tember, though they evidently understood well as the questions of instalments and 
that the whole one-fourth share had been costs. It is alleged and not categorioally 
leased, they were willing that the preparation denied and it is, no doubt, true that the 
of a formal document with respect to one- meeting was attended by both Bhupendra of 
twelfth should stand over. The witness Barfz'Uah and Arindam. 

Peari Lai Haider, Attorney for the Company, We have no doubt that on the 3Dth Sep- 
states that on the 16th August Bhupendra tember there was a valid and completed 
of Barazillah came to his office and was asked contract subsisting between the parties and 
by him to give details to show how the rents that by this contract the defendants Nos, 1 
were to be apportioned to enable him to draw and 2 were bound to lease their interests to 
up the leases. It appears that the different the plaintiff Company on the terms agreed 
co-sharers wanted different amounts of upon. The learned Counsel for the appellant 
rent to be commuted into bonus. And has referred us to numerous oases decided 
that this evidence is true is shown by the iu England which deal with the question 
fact that Bhupendra on the 25th August when a contract to be gathered from letters, 
and the grown-up sons of Jadab ou the l2th etc , can be said to be concluded. We have 
September sent in their apportionment state- carefully examined these cases, but it 
ments. Nothing turns on the fact that nL unnecessary to refer to them, because in none 
terations were made iu the letter. It must of them are there, as there are in this case, 
be remembered that the defendants are Ben- distinct and repeated admissions that the Oon» 
gilis, having distinct and defined iuterests in tract has been made and concluded. ^ ^ 
the land, and are not a joint family governed Tho next question that arises for decision 
hy the Mitahshura, The agreement was that is whether the appellant was aware of this 
the whole of the one-fourth share should be contract when the other defendants executed 
leased but that does not necessarily mean the agreement of the 3Cth September in his 
that it was to be leased jointly by all the favour. On this point, too, there is, in onr 
co-B areis; and clearly it was the intention opinion, no room for doubt. The negotint^e 

of the parties that each branch of the family with Lai Gopal Dutt were begun in 
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and ifc is svidsnti thafj Jadab, (vbo ssems to be 
entirely devoid of scruple, continued to ne¬ 
gotiate with him, long after he had finally 
settled with the Company. The appellant 
and his son Manujendra, who constantly acted 
for him, were on iniiraate terras with Bhu- 
pendraof MajozUlah,a Directorof the plaintiff 
Company, who opposed the taking of the lease 
from the beginning. It is admitted that the 
appellant’s son made inquiries from the Di¬ 
rectors, and it is incredible under the.s 0 
circumstances that Bhupendra of Majozillah 
should not have told them what had hap» 
pened. It is equally incredible, in the face 
of the minutes of the meetings, that the other 
Directors should, as they say, have told them 
that they were perfectly willing that the 
defendants should lease the property to them, 
barat who, as we have said, seems a trust- 
worthy witness says that he informed Manu¬ 
jendra that the contract had been completed, 
one or two days after the letter authorising 
delivery of possession was written, that is 
to say, about the 7fch of September. Ad¬ 
mittedly, Manujendra had a conversation with 
Kumar, the Secretary, on the 17th vSeptember 
and though they give cor flicting accounts of 
what was said, it is not likely that the Secre¬ 
tary concealed the fact that the bargain was 
concluded. Moreover, that the appellant 
knew on the 11th October of the contract 
between Bhupendra of Barazillah and the 
Company is clear from his letter of that date 
which rues as follows: Tho Khorooriah 
Majez Hah Syndicate Limited have paid you 
Rs. 333-5-4 for making you agree to grant 
them a paM lease of your share of the 
Barazillah property. Under the circumstances 
as you have not entered into any written 
agreement to grant a lease of the same to 
them, as you assure me, I undertake to in¬ 
demnify you against all losses that you may 
sustain in consequence of your entering into 
an agg'eement with me and I shall, if neces¬ 
sary, carry on the litigation on yonr behalf 
at ray expense should they bring an action 
against you”. The appellant clearly knew, 
when he wrote this letter, that Bhupendra of 
the Barazillah bad made the agreement and 
in that case he could hardly have 
remained in ignorance of Jadab’s contract. 
The sum of Rs. 333-5-4 had been paid on the 
5th September. It was returned on the 30th 
September and the money was taken to the 
Secretary of the Company by the appellant’s 


l)‘irwan and was the appellant’s money. It 
was acknowledged by Bhupendra of Majozillah 
as coming from the appellant’s son. The 
appellant must have known perfectly well on 
that date on what account the money had 
been sent to the oo*sharers. We feel no 
hesitation in holding that the appellant, on 
the 30th September, knew perfectly well that 

the defendants Nos, 1 and 2 had contracted 
with the Company. 

Next, it is argued that the contract should 
not be specifically enforced against the minors. 
But, clearly, the lease was for the minors’bene- 
fit. The land had been let to an ijctTadciT 
who made no profit out of it and desired to 
give it up. The Company agreed to give an 
enhanced rent after five years and a further 
enhancement after ten years. They agreed to 
collect and pay a proportion of the back rents. 
The factsthatonly two outof the eightowners 
of the one-fourth share were miners, that 
the other six, who were equally interested, all 
agreed to lease their shares on the same 
terms and that the minora were under the 
guardianship of Jadab who, whatever may be 
said against him. cannot justly be accused of 
failing to use bis best endeavours to secure 
any money that may be obtainable, all indi- 
cate that this bargain was for the minors’ 
benefit. That being so, the contract can cer¬ 
tainly be specifically enforced [Khatrumessa 
Hibi V. Jjckenath Pal (1), Mit SoTwitjan v, 
FakhaTuddin Mahomed Ohowdhury (2)], Relil 
ance has been placed on the case Ohhitar Ual 
V. Jagan Noth Prosid (3). But it is not 
clear iu that case that the first contract was 
really concluded, and.in any case, ifc would not 
have bound the District; Judge, who on his 
own initiative succeeded in making the second 
.and better bargain for the minor ward. 
We do not think the case is an authority for 
holding that when a valid agreement has 
been lawfully entered into on behalf of a 
minor and is to the minor’s benefit, it can be 
repudiated if the guardian subsequently finds 
he can obtain more. In any event, this ques¬ 
tion does not arise in the present case, for the 
terms offered by Lai Gopal have not been 
shown to be appreciably better than those 
conceded by the plaintiff Company, and but 
for the prior contract with that Company 

would never have beea offered at all. Accord. 

(1) 27 0. 276. 

(2) 3tO. 163jll C.W. N.2D7i4C.L.J. 431:1 M 

T» 36U* 

(3) 23 A. 213; A. W. N. (1907) 125; 4 A. L. J. 24. 
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iDgly, we hold thafc the contract can be 
specifically enforced against the minors. 

Next, it is argaed that the sait is not 
maintainable beranse the Company is a hogns 
Company; this contention, however, is to in¬ 
tangible to be dealt with. It has nor- been 
shown to ns that the constitution of the Com¬ 
pany offends against the provisions of the 
Companies Act, but it has been argued that 
the shareholders of the Company being 
indentical with the proprietors of the land, its 
recognition would be contrary to public policy. 
The learned Counsel for the appellant, 
however, has been unable to show ns how the 
existence of this Company injures or endang¬ 
ers the rights of any body. Indeed, if the 
proprietors are numerous, and their separate 
interests are minute, the adoption of the mears 
for the management of their property would 
seem to be beneficial not only to themselves 
but to all who may be compelled to have 
dealings with (hem. 

Next, it is urged that one suit should have 
been brought with respect to the whole one- 
fourth share. These two suits were brought 
first and subsequently suits were brought 
against the other co-sharers. Those suits 
were compromised in favour of the plaintiff. 
As we have said, the co-owners werest parately 
bound to the Company with respect to their 
respective interests, and separate suits were 
maintainable. 

Next, it is urged that the decree is wrong 
in directing the execution of a lease similar 
in form to that executed in favour of the de¬ 
fendant No, 3. The plaintiffs, however, do not 
appeal and it seems to us that the appellants 
have no reason to complain of this. The fact 
that the lease is to be in that form does nob 
mean that it is to be executed with respect to 
property covered by the lease to the defendant 
No. 3. The properly to be leased is cor- 
rectly described in the schedule to the 
decree. 

Finally, it was faintly suggested that a pufni 
could nob be granted in more than one estate. 
This point has never bec-n raistd before and 
■we thick there is nothing in it. There is 
nothing to indicate that the parties were 
anxious that the provisions of the Regu¬ 

lations should apply to (he lease or that 
they ever considered the point. If those 
provisions would not apply to the contract 
that has been completed, the plaintiffs would 


none-the-less be entitled to a permanent 
lease. 

A cross-appeal has been preferred but the 
Court-fees have not been paid. 

The appeals and the cross-appeals are dis¬ 
missed with costs. 

Appeals dismusedu 


CALCUTTA HIGH COURT. 
Reodlar Civil Appeal No. 3il op 1910. 

August 30, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

Bthi IMAMBANDI and others— 
Defendants—Appellants 

versus 

MATASUDDI and others—Plaintiffs— 

Respondents. 

Evidence Act (I oj \ S7‘ZJ, ns. 33,34,155, cl. (S)—Boolcs 
of account—IIoio to prove --Witnesses —Prcuious deposit 
tions — Mode of prooj ^Conflict oj testimony — Hoio to h$ 
tested—Presumption oJ murriage—Long course of treat¬ 
ment as wiJe^Ecidence of cohahitation^Presumption 
of laxo^How to he repelled—Resemblance of child to 
putative father, if competent —^dmissttitity oJ photo* 
graphs of child and father—Negative evidence, xoeightoj. 

lb id essential in every case where rolianoe is placed 
upon books of account to establish that they have 
been regularly kept iu the course of businesa; it is 
not sutHcient merely to prove the correctness of the 
books. Tho entries themselves have to be proved. 
Mere assertions that particular pages or volumes were 
written by this or that writer, are not sufficient 
compliance with tho provisions of section S&ofthe 
Evidouco Act. 

Uingu Miya v. Ueramha Chandra Chahravarti, Bind. 
Cns. 81; 13 C. L. J. 13i). referred to. 

In the case of witnesses who are dead, but who 
had deposed upon tho matters in controversy in 
previous proceedings between tho parties, tho de¬ 
positions may be admitted iu their entirety. It is only 
essential to seo that tho requirements of section 33 
of the Evidence Aob are fulflUod. 

Whore a witness has been examined in a trial, but 
his previous deposition is relied upon to impeach his 
credit under section 155, clause (3) of the Evidence 
Act, tho contradictory stutemeuta alone can be 
admitted in ovideuco. 

Where divergent allegations are made by the 
parties and there is a conflict of oral tesUmony, tho 
only safe course to adopt is to test the evidence in 
tho light of facts either admitted or proved beyond 
the possibility of doubt. 

Very liUlo weight can be attached to the evidence 
of a negative character. 

Where there is priaia facie evidenoo of cohabitation 
as mnu and M'ifo and a long course of treatment 
of the lady ns wife and the children as legitimate, tho 
presumption of marriage can bo repelled only by 
evidouco of tho clearest character; for the presninp- 
tionof law’ is not to bo lightly repelled; it is nob to 
bo slmkou by a more balance of probability] tho 
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endGuco for tho purpose'of repelling ib musb be 
stroll", distinct, satisfactory and ooncliisire. 

Piers V. Piers, (184.5) 2 H. U 0.231; 13 Jur 565; 
Morris v. D^ivies, 5 Cl. and F. 163; 1 Jar. 9 1: 3 Car 
P. 215; Do Thoren v. Atioriie>j.Gene,\il, (1870) I A. 
C. 686; Sastry Velnider Aron^qary v. Semhenifty 
Vaigalie, 6 A. C. 364; 44 h. T 895; *50 U J. P. n 28; 
BerhsUy Peerage case, 4 Camp. 401 at p. 416; 14 R. r! 
782 and the ob.ierrations of Lor-l Cranworth in Camp^ 

hell V. Campbell, I, R. I. II L. (So.) 182 at p. 159, relied 
upon. 

The evidence of the resemblance of a cliild to its 
putative father i3;corapetetit;and, tlierefore, the photo¬ 
graphs of both the child and the father are admissible. 

Appeal from the decree of the sec 3 nd 
Sab-Judge of Saran, dated July 14th, 1910. 

Mr. A. Okaudhuri, Babue dmakali Mukher^ 
iee, Jn'inendra Nath Bose, Moulvis Mahommad 
Tahir and Nuruddm Ahmed, for the Appel¬ 
lants. 

Messrs. Hasam Imam, Parmenhwar Lil, 
Dp. Bosh Behan Qhose, Baba Mohendra Nath 
Boy, Moulvis Syed Shamsul-Huda and Miis- 
tafd Khan and Baba Biraj Mohan Majumdar, 
for the Respondents. 

JUDGMENT.—-This appeal is directed 
against a decree in a suit for recovery of 
possession of immoveable properties which 
admittedly belonged at one time to a Maham- 
madan gentleman by name Mahamraad 
Ismail Ali Khan who died on the 21st March 
190o, The case for the plaintiffs-respondents 
is that Ismail Ali Khan left three wives and 
children by each of them and that on the 
10th Jane 1906 they obtained a conveyance 
from the fourth wife of the share which 
had vested in her and her infant children. 
The plaintiffs farther allege that on the 
17th June 190o they applied for the regis* 
tration of their names, in the office of tlie 
Collectcr, in respect of the share purchased 
by them ; but the application was opposed 
by the second and third wives and dismissed 
on the 2l8t May 1907. The order of 
dismissal was confirmed on appeal on the 
12th August 1907. The Revenue Authorities 
found in substance that the lady alleged 
by the plaintiffs to be the youngest wife of 
Ismail Ali Khan was never lawfully married 
to him and was in fact his concubine. The 
plaintiffs thereupon coramencod this action 
on the 21st March 1909 for declaration of 
the status of their vendor and of their title 
by purchase and also for recovery of posses¬ 
sion with mesne profits and costs. They 
joined as defendants ten persons, namely, 
the two admitted wives of Ismail Ali Khan 
(the first and fifth defendg-nta), the Qhildren 


of each of them, and their own vendor 
(the eighth defendant) and her children. 
Ine relationship bstwean the parties will 
appear upon an examination of the three 
a inexed geoeological tables. The first shows 
tlie wives of Ismail AH Khan and their 
c uldren. The second sets out the pedigree 
of the family from which the third wife 
Amir Jahan is desconded. The third table 
furnishes the ounec^ing link between the 
Umilies an-d shows some of the principal 
parsons examined as witnesses or mentioned 
in the evidence in the present litigation. 
The claim of the planitffs was resisted by 
the defendants who denied the title of their 
vendor, impeached the conveyance as a 
fictitious transaction, and questioned also 
the extent of the share, if any, to which 
the plaintiffs might; bs found entitled. 
Upon these pleadings eight issues were raised 
of which three were important. The fourth 
Issue raised the question, whether the eighth 
defendant was the married wife and the 
ninth and tenth defendants the legitimate 
children of Ismail Ali Khan, and whether 
the latter were acknowledged by him as 
such. The fifth issue raised the question, 
whether the conveyance dated the 

lOJx June 1906, propounded by the 
plainliffa, was valid and whether the con¬ 
testing defendants could question ths transfer. 

The eighth issue raised the question as to 
the properties of which the plaintiffg were 
entitled to reover possession. With refer¬ 
ence to this last issue, it may be mentioned 
that the plaintiffs obtained a conveyance 
frorn the vendor on the Dob September 
lyUJ by way of supplement to the original 
deed of sale. The fourth issue, it will be 
observed, raises the fundamental question 
in the case. The Subordinate Judge has 
answered this issue in favour of the plaintiffs 
and has decreed the suit. The two admitted 
wives of Ismail Ali Khan and their children 
have preferred this appeal. The decision 
of the Subordinate Judge has been assailed 
before us on the ground that it is against 
the weight of evidence on the record. It 
has also been suggested that evidence of 
aconclnsiva character has been improperly 
excluded to the detriment of the defendants 

Before we deal with the evidence on the 
record, we must examine the question of the 
alleged improper exclusion of important re¬ 
levant evidence. 
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The evidence which has been ercluded 
consists of aoconnt'books of Ismail AH 
Khan for a period of 19 years, t\ e., from 
1883 to 1904. The accDunfc-books had been 
filed by Ismail AH Khan in a previous 
litigation against the present plaintiffs, 
known as the Chouth case. The plaintiffs allege 
that they had at that time made notes of 
entries in the accoant-books, and as upon 
the institution of the present suit, they 
found that the entries would be of oon- 
eiderable assistance to them, they called 
upon the defendants to produce the account- 
books. The suit was commenced on the 
25th March 1939 and the requisition for 
the production of the account-books was 
made by the plaintiffs on the 22nd June 1910 
during the progress of the trial in the 
Court below. The defendants did not pro¬ 
duce the books till the 2Goh June, that is, 
after the plaintiffs had closed their case. 
The plaintiffs then discovered that pages 
had been interpolated and alterations made 
in the account-books with the result that 
some, at any rate, of the entries were in¬ 
consistent with their case. They conse¬ 
quently took exception to the reception of 
the books in evidence. About this time, 
a singular incident happened. The Subor¬ 
dinate Judge received—no one can explain 
from what source they came—several sheets 
which purported to be pages torn from the 
account-bockd. The entries in these pages do 
not accord with the admitted facts of the 
case. The Subordinate Judge has under these 
circumstances considered the account bockj 
as by no means beyond suspicion, and on the 
whole unreliable. It is singular that if the 
account-books are genuine and contain entries 
favourable to the case of the defendants, that 
the latter should not have produced them of 
their own accord at a much eaiHer stage of 
the proceedings. It cannot be suggested that 
the defendants did not apprecia<e the import¬ 
ance of these eiitiies, they threw light upon 
a dispute which had broken out more tlmu 
three years before and had been keenly main¬ 
tained before the Revenue Authorities. The 
books were in the possession of the defendants 
from at least the 3fd August 1909 to the 25th 
June 1910. Iho unexplained omission to 
produce them at the proper stage of the pro¬ 
ceedings is thus a matter for legitimate com¬ 
ment. 1 he situation is not improved by the 

mysterious re-appearance of lost pages, while 


our examination of their appearance has 
rather confirmed than dispelled the doubts 
as to their genuineness which would other¬ 
wise result from the circumstances men¬ 
tioned. There are in addition two weighty 
reasons which completely take away the evi¬ 
dential value of the accoant-books. In the j 
first place, the books have not been properly 
proved, much less has any serious attempt 
been made to prove specific entries under 
section 34 of the Indian Evidence Act. 
Mere assertions that particular pages or 
volumes weie written by this or that writer, 
is not sufficient compliance with the provisions 
of the law, as explained in the case of Hingu 
Miya V. Heramhii Chandra Ohakravarti (1). 

It is essential in every case, where reliance is 
placed upon books of account, to establish that 
they have been regularly kept in the course i 
of business; but it is not sufficient merely to ' 
prove the correctness of the books. The en- ' 
tries themseves have to be proved nnless, 
indeed, the necessity for such proof is remov¬ 
ed by the admission of the opposite party. U 
In the second place, it may be a matter for 
argument whether the books can be used for 
the purpose for which they were mainly in¬ 
tended, namely, to draw an inference adverse 
to the plaiutiffs from the absence of the names 
of their vendors in the account books. The 
cases of Qiteen’Etnpressv, Orees Chunder Ban^r- 
jee (2) Awdlnthe matter of Juggtin Lai (3),seem 
to indicate that though entiies in a book of 
account are relevant to the extent provided 
by section 31 of the Indian Evidence Act, 
such a book is not by itself relevant to raise 
an inference from the absence of any entry. 
The same view is apparently supported 
by the observations of Lord Davey and Lord 
Robertson in Havt Fershad Singh v. LakhpaH 
Kcer (4). The contrary view, however, was 
taken ih Sagur Mull v. Manroj (o), in which 
it appears to have been held that the oases 
just mentioned did not lule that the fact of an 
absence of an entry is no evidence at all 
under any .section of the Indian Evidence Act 
and tliat evidence that there is no entry in 
tlie account bmks, though not admissible 
under section 31, may be admissible under 

sections 9 and 11. Wo are inclined to adopt 

U) 13 C. L J. 130; S Iml. Cas. 81. 

( 2 ) 10 0 . 1021 . 

(3) 7 C, b. H. 3oG. 

(4) 30 C. 231 at p. 247; 7 C. W, N. 163j 6 Bpm. U 
R. 103. 

(6; 4 C. W. N. ccvii. 
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this view, but we need not examine this aspect 
of the matter further, because we hold, con¬ 
currently with the Court below, that the ac¬ 
count-books are unreliable and bare been 
rightly discarded. We shall now proceed to 

exainine the evidence on the record as it 
stands. 

It may be stated at the outset that the 
oral evidence is hopelessly contradictory, and 
there are conflicting assertions by men of 
apparent respectability which it is extremely 
diacnlt, if not impossible, to reconcile. Our 
diaculty has not been diminished by the 
axi .y with which previous depositions were 
received in evidence in the Court below. In 
the case of those witnesses who are now dead 
but who had deposed upon the matters in 
con roversy in previous proceedings between 
the parties, the depositions have been pro- 
perly admitted in their entirety. In instan- 
ces where this has happened, it is only essen- 

f w the requirements of section 33 
of the Evidence Act are fulfilled. Section 32, 
cUnse U), is not of much assistance, because 
the previous statements were generally made 

T dispute had commenced. 

In another c ass of cases, namely, where a 

in the present 
trial but his previous deposition is relied upon 

to impeach his credit under section 155, 
clause (3) of the Indian Evidence Act, the 
contradictory statements alone can be ad- 
mitted in evidence. lu some instances, how- 
ever, a previous deposition has been admitted 
in its entirety, and the attention of the wit- 
ness has not even been drawn to the alleged 
contradictions so as to afford him an oppor- 
tunity to explain the statements v. 

n«w ee Lall (6) and Queen-Empress v. 
Madho (7). See also sections 145 and 158 of 
the Indian Evidence Act]. At one stage ex¬ 
ception was taken before us to the admissibility 
of evidence thus irregularly received. But 
when It transpired that each of the parties 
ad treated the witnesses of his opponent in 
this manner, they agreed to waive their ob¬ 
jection to the evidence to which otherwise 
valid exception might have been taken; and 

ey invited the Court to arrive at a con¬ 
clusion upon the whole of the evidence on the 
record. In our examination of the evidence, 
we must bear in mind at the outset the res¬ 
ts) 24 W. E. 312. 

(7) 15 A 26. 


pecHve cases of the two parties. The plaintiffs 
assert that Bnayet Zohora had been lawfully 
married by Ismail Ali Khan and that the 
ninth and tenth defendants are his children 
born of her womb. The case for the defend¬ 
ants is an absolute and uncompromising 
denial of this allegation. They assert, on the 
other hand, that Enayet Zohora was a woman 
of the town and that the paternity of her 
two children is unknown. The defendants 
do not seek to prove that Enayet Zohora was 
the mistress of Ismail Ali Khan, that she 
lived in his keeping as his concubine, and 
that the two children are her illegitimate 

children by him. In view of these divergent 

allegations, and the conflict of oral testimony, 
the only safe course to adopt is to test the 
evidence in the light of facts either admit, 
ted or proved beyond the possibilty of dis- 
pute. We have, in the first place, the fsct 
that Ismail Ali Khan was a man of nndoubt- 
ed respectability, owned considerable proper, 
ties, and, as described by witnesses on both 
sides, was a gentleman of great pomp and 
dignity. Some of the witnesses also describe 
him as a man of piety or good character. In 
the second place, the family to which Enayet 
Zohora belonged, thongh poor, was of great 
respectability. In fact, Ismail Ali Khan and 
Enayet Zohora both belonged to the same 
Rajput family, once Hindus of great res- 
pectability who subsequently professed the 
Musalman faith. Ismail Ali Khan had mar¬ 
ried thrice. He took early in life, as his 
first wife, a lady named Dil .Tan, from a place 
called Maju. On the 18th March 1890, after 
the death of his first wife, he took the first 
defendant, Bibi Imambandi of Behar, as his 
second wife. A little more than a year 
afterwards, on the 26th December 1891 he 
took the fifth defendant Bibi Amir Jahan as 
his third wife. The case for the plaintiffs is— 
and they are supported by the testimony on 
oath of their vendor—that, shortly after his 
third marriage, Ismail Ali Khan, in or about 
the year 1892, took Bnayet Zahora as his 
fourth wife. The evidence in support of this 
allegation is of a three-fold oharaotei; namely 
first, direct evidence of the marriage; secondly 
evidence of cohabitation as man and wife and' 

thirdly, evidence of acknowledgment by 

Ismail Ali Khan of Bnayet Zohora as his 
wedded wife and of her children as his le- 
gitmate offspring. As regards evidence of 
the first class, we have a number of witnesses 
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on the Bide of the plaintiffa who depose that 
Enayet Zohora was married to Ismail All 
Khan about a year after the marriage of 
Amir Jahan. Muhammad Karim, lm<im of the 
Musiid at Puracikilla, asserts that he presided 
over the marriage ceremony and that, when 
appointed QizU be ^ook the permission of 
Enayet Z^hora. His evidence has been 
BPverely criticised as false, because he made 
hopelessly contradictory statements about 
his age and his periods of service in different 
places. Some of the criticisms, specially 
those directed to the statements of his own 
age, are well founded. But upon this parti- 
cular point, men of the class to which the 
witness belongs have, as is well-known, very 
inacurrate notions. His statements are^ sup¬ 
ported by Mobarak Hossain, by Lalji Singh, 
by Jamna t*ingh, Jitan Mali and several 
other persons, amongst whom the most ina- 
portant is Mohmed Hosaein, whose family is 
related to that of Hefaz^t Hossein, the father 
of Enayet Z)hora. The Subordinate Judge 
has accepted the testimony of these witnesses 
as substantially true. The comment that 
witnesses of superior position in life hape not 
been called, does not carry much weight, 
because it is unlikely that the fourth mar¬ 
riage of even a man of pomp and dignity 
could have been celebrated on an extensive 
scale. On the other hand, if the story of the 
defendants is true, that Enoyet Zohora was 
a depraved woman of the town, it is difficult 
to appreciate why men of position and res¬ 
pectability should come forward and pledge 
their oath in support of what must be deem¬ 
ed, in that view, an invented story absolutely 
without foundation. We are, therefore, not 
prepared to discard summarily this body of 
evidence as to the marriage of Ismail AH 
Khan with Enayet Zohora supported as it is 
by evidence of tbe other two classes to which 
we shall presently refer. As regards evidence 
of the second class we have the testimony of 
Mohomed Isha, who is the Mukl.tear of 
Ismail AH Khan, and related to him, though 
distantly, by marriage into his family. No 
substantial reason has been suggested as to 
why this evidence should bo treated as wholly 
false. The evidence of Taiiui Prasad Barman, 
though it does nob go very far, does support 
the case of tbe plaintiffs. His evidence has 
not been challenged as that of au untruthful 
person, and it is remarkable that he should 
have been asked in cross-examination whe¬ 


ther he knew that the three wives, whom 
Ismail AH Khan admitted to him to have 
married, had been married aosording to re¬ 
ligions form. He naturally declined to swear 
that they had been married in any form, but 
he adhered to his statement that Ismail AH 
Khan had admitted to him that he had three 
wives, two of Sewan and one of Debar. This 
undoubtedly supports the case of the plaint¬ 
iffs. As regards evidence of the third class, 
we have witnesses of position and respect¬ 
ability. Mahomed Abdul Khaujir. Abdul 
Razak and Abdul Hussein, Abdul Bartat, if 
believed, prove conclusively that Mahomed 
Ismail AH Khan treated Enayet Zohora as 
his wife and her children as his legitimate 
issue. Id spite of the searching criticism of 
their testimony, and after all allowance has 
been made for minor coutradiobions, there is 
a substantial residue left which supports the 
case of the plaiutiffs aud militates against 
that of the defendants. No good reason has 
been assigned why this body of evidence 
should he entirely discarded. We have, 
fiuallv, tbe evidence of Enayet Z)hora herself 
supported by that of her sister Enayet Fatima 
and of two other ladies, both relations of the 
family, namely, Bibi Wahidau, the wife of 
Mahomed Yusaff, and Bibi Wahidan, the wife 
of Abdul Suttar. As regards the evidence 
of Enayet Zohora, it may, no doubt, be SQg« 
gested that she is deeply interested in the 
success of the plaintiffs aud that her tes¬ 
timony should bo received with caution. 
But she stood the test of cross-examination 
successfully though that cross-examination 
was not merely soarohiog but in many places 
irrelevaut aud though, so far as we can 
form an estimate trom the written re¬ 
cord, her temper was not always of the 
very best. The evidence of the three 
classes wo have mentioned, taken as a 
whole, if it stands nnrebutted, is unques¬ 
tionably sufficient to establish the case of 
the plaiutiffs. But before wo examine the 
evidence on the side of the defendants it 
is necessary to remember that iu cases of 
this desciiptiou the rebutting evidence most 
be of tlie strongest character. Where there 
is r-rima ficie evidence of cohabitation as 
man and wife, and a long cmrse of treat¬ 
ment of tlie lady as a wife and the children 
ns legitimate, the presumption of marriage 
can be repelled only by evidence of the clearest 

character, lu the leading case of Fieri Y* 
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Fiers (8), Lord Cottenham said. “I have 
not found that the rule of law is anywhere 
laid down more to my satisfaction than it is 
by Lord Lyndhurst in the case of Morris v. 
Bav^es (9). He says, ‘the presumption of 
law is not to be lightly repelled.* It is not 
to be broken in upon or shaken by a mere 
balance of probability. The evidence for 
the purpose of repelling it must be strong, 
distinct, satisfactory, and conclusive.*’ To 
put the matter briefly, as was done in Be 
ThoreuY. Attorney-General (10), the onus of 
disproving a presumptive marriage is on those 
who deny its existence or validity and the 
countervailing evidence must not merely 
give rise to doubt, but must be strong, 
distinct, satisfactory, and conclusive. These 
remarks apply with special force to the 
present case. Here we have a fairly res- 
pectable body of direct evidence of marriage. 
That evidence is supported by indirect 
circumstar#ial evidence, namely, long co¬ 
habitation of the parties as husband and 

wife. This would tend to raise a presump¬ 
tion of a complete and valid marriage, a« 
tbe:r Lordships of the Judicial Committee 
held m Sadry Velaider Aronegary v. 
lecvtty Vaigahe (11). We have finally a lonir 

treatment of the lady and her 
children. Much weight must necessarily be 
attached to reputation among the relations 
ou both sides, among all the friends and 
among all the acquaintances in the locality 

resided. As was well 

said by Mansfield J., in the Berkeley Peerage 

ease (12), if a father brings up a child as his 
legitimate eon, this amounts to a daily 
assertion that the eon is legitimate. [See 

also the obseivations of Lord Cranworth in 

Oamplell v. Camphell (13)]. Now, how does 
the evidence stand on the side of the d« 
fendants if tested in the light of tht^ 
principles? On their behalf, reliance has 
been most strongly placed upon the denrsi 
tion ofMr. Mazhar.ul Huq. agentllnoTun: 
questioned position and attainments His 
evidence, no doubt, tends to support the 
case of the defendants. But it is by no 
means clear how much of his knowledge is 


(8) (1849) 2 H. L. C. 331j 13 Jur. 569 

(9) (18^7) 6 Cl.& F. 163; 1 Jur. 911* 3On,, t. d 

(10) (1876J 1 A. C. 6S6. ^ 215. 

(11) 6 A. C. 364; 44 L. T. 895; 60L. J P p oo 

(12; 4 Camp. 401 atp. 41C; 14 R R 782 ' 

(ScO 162 at p.' 199 


based upon first-hand information and how 
much on hearsay. The explanation sug. 
gested on behalf of the plaintiffs that, while 
Counsel in the mutation case, he held state- 
ments “ade to him about the wives of 
Ismail Ah Khan which were unguardedly 
accepted by him as true, is certainly plausible. 

The evidence of Zakir Hossain is pratically 

of no value, because bis admission that 
Ismail Ah might have more wives than he 

away from the 
®‘a'ement.in.chief. Kissen 
aead who was examined in the mutation 
case and has since then died, made statements 

at the time which might apparently help the 

admitted that Ismail 
might have had another wife besides those 

mentioned by him, and it is fairly clear 

that the child who sainted him on the coca- 

Z” ’’ave been 

the child of Enajet Zobora. We do not pro- 

pose to examine in detail the evidence of ’the 

b; thTlelndat: 

iw^aTdtT’tT S’;"’}"'’ 

the Station Master o^sZ o 

TKio ‘J c^Gwan and Chaom 

S; rtr 

town as the widow of Ismail Ali Khan^ 
taken a conveyance from beT- the^ 
have known that, if ,bey attempted to nl" 

such a game, evidence would be f u ^ 

mg to prove conclusively the nb 
the woman and the staLon in Hfe“°Z 
copied. We unhesitatingly reject lb 
ot the defendants that EnaLt ZoL ^ 
depraved public womarand T “ 

Kb.., „d ,b.. .b. ...'“i'di 

plaintiffs to seruo V jK’ii" 

claim to a share of tho 

lb,l Ler f,(h„ H.Em'b.' 

though not proeperons j -“OGsain, 

of undoubted respectability “ family 

by bis frierds and relaticls 

who could be i tceived in « r* ^ 8^^^*leman 
treated on u'Z If , " ^°<^iety and 

Zbbor., hi. d..|,hl„, h,3“i','l ."d 
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cast out and never admitted into polite 
society. Evidence ha? also been produoed 
on the side of the defendants to throw doubt 
upon the theory that Enayet Zohora was 
married to Ismail Ali Khan at the time and 
place alleged by her, and that she was 
treated as the lawfully wedded wife, and 
her children, as his legitimate issue. This 
evidence is of a negative character, and very 
little weight can be attached to it, even if 
the statements of the witnessess are accepted 
as substantially true. After a careful scrutiny 
of the evidence on the side of the de¬ 
fendants we are clearly of opinion, that it 
does not rebut the prima facie case made on 
behalf of the plaintiffs. Bat much reliance 
was placed, and very properly, upon the 
conduct of the parties immediately after the 
death of Ismail Ali Khan. It was pointed 
out on behalf of the defendanfs appellants, 
that while Imambandi and Amir Jahan at 
once put forward claims to the estate of 
Ismail Ali Khan as their husband, no such 
claim was advanced by Enayet Zohora and 
that she took no steps to conduct the litiga¬ 
tions known as the Chouth case and the 
Stable case which had been commenced by 
Ismail Ali Khan against the plaintiffs on the 
Ist July 19C5 and the 16th January 1906, 

respectvely. Some weight, nodoubt, must be 
attached to this cirourastance. But it has 
been explained that Enayet Zohora was poor 
and had only her old father to put forward 
her claim and that of her children. The 
explaination suggested is by no means im¬ 
probable. At any rate, on the 18t,h June 
Zohora applied for substitution in the Chouth 
case, but her application was refused on 
the 26th June 1906, as she had on the 10th 
June divested herself of all rights in the 
property then in litigation by ti»e execution 
of the conveyance in favour of the plaintiffs. 
It must not be overlooked, on the other 
band, that the defendants were powerfully 
supported at the time in their endeavour 
to deprive Enayet Zohora of all share in the 
estate of Ismail Ali Khan. It has been 
established beyound doubt, that the son of 
Ashgar Ali, cousin of Hafiz Khan, is married 
to one of the daughters of Bibi Amir Jahan; 
that the son of Hafiz Khau is engaged to her 
other daughter; and that Amir Jahan had 
made a gilt of all her properties to her two 
daughters. Hafiz Khan, therefore, had con¬ 
siderable interest in the saccesa of the pro. 


ceedings before the Revenne Authorities and 
of ibis litigation. 

Upon a review, then, of the whole evi¬ 
dence the position may be summarised as 
follows:—There is a considerable body of 
evidence, which we are not prepared to dis¬ 
believe to the effect that Enayet Zohora was 
married to Ismail Ali Khan; that they lived 
for many years as husband and wife; and 
that Ismail Ali Khan treated her children as 
bis legitimate issue. To meet this evidence 
the defendants have brought forward wit¬ 
nesses to swear that Enayet Zohora was a de¬ 
praved woman of the town, and was accessi¬ 
ble to all comers. This evidence must be 
discarded a.s wholly false. They have not 
set up an alternative case that Enayet Zohora 
was in the keeping of Ismail Ali Khan as his 
mistress. But, even if such a case had been 
pot forward, it conld not have been recon¬ 
ciled with the admitted position and station 
in life of the parties concerned. Ismail Ali 
Khan was a gentleman of pomp and dignity, 
and is described by witnesses, on bot,h sides, 
as a man of much piety. The religious faith 
he professed allowed him to take four wives; 

he had married thrice in respectable families; 

he is not shown to have kept mistersses; he 
might, if he so desired, have taken Enayet 
Zihorain marriage, as she came of a family 
of equal distinction. He did, as a matter of 
fact, live for many years with Eoayet Zihoia 
as her husband and be treated her children 
as bis legitimate issue. No Court will as¬ 
sume, under these cirourastanoes, that she was 
his concubine. The theory becomes impro¬ 
bable in the highest degree when we re¬ 
member that the father of Enayet Z >hora was 
also B man of piety and respeotabilty. Why 
should he consent to see his daughter lead a 
life of depravity and shame? Would Enayet 
Z jhora herself consent to lead a lifeof infamy 
w'ltU one who had taken her own relatioUi 
A !u i r Jahan, as his wife? The conclusion 
appears to us irresistible that the defendants 
have failed to prove that Ensyet Zihora was 
a depraved woman of the town; while on the 
other hand, the plaintiffs have proved by 
reliable ovide'.ice that she was the lawfully 
max l ied wife of Ismail AH Khan, and ^ her 
children must be deemed legitimate [IFiiS 
t^'iitidnlocniisa (14i)]. We have nob mentioned 

another circumstance upon which the Subordi- 

% 

(14) 7 W. U. (P.C.) 13j 11 M. I. A. Iff. 
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rate Judge tas relied in euppoifc of this con- 
clusicn. He has stated in bis judgment that 
the appearance of the tenth defendant, Bibi 
Nur Mahamdi, hears a striking resemblance 
to the features of Temail AH Khan. For this 
purpose, the Subordinate Judge saw the girl 
and received in evidence the photograph 
of the deceased; in this Court, a photo¬ 
graph of the girl has been produced, as 
she has meanwhile been betrothed and can 
no longer appear in public. There can te 
no doubt that the evidence of the resemb¬ 
lance of a child to the putative father is 
cempetent. The question has been raised 
more than once in the Courts of Great 
Britain and of the United States, and it has 

evi<3ence is admissible 
V. Hac's (15), In the matter of Jes&ttp 
(16), bhcUn V. Judd (17), where for this 
purpose pictures of the alleged putative 
father of his child were held admissible. 

11 Evidence sections 166and 
1154. V. Dat*e.(9); Douglas Peerage case 

U8 , Andrews j. Asley (19). Begot v. Baegot 
UO), where reference is made to Shakespear 
Winter’s Tale, Act II, aection 3. see also 
King^hn Act I, section 1, Burnaby v. Eaillie 

Ul), Nicolos on Bastardy. 140, Hnbback on 

Succession, p. 384.] In the case before ns 
our conclusion is based upon the oral and 

docnmenlary evidence on the record, and the 

evidence of resemblance need only be con- 

S®?/Sia 190; 60 Am. Dec 687. 

®4, Am, St. Re. 587. 

o Col. Jar. 402. 

(19J 8 Car. & P. 7 . 

(20) 18781 L. R. Ir. 308. 

^1) 42 Ch. D, 282 at p. 290* 58 L T Pi^ fiA9 ri 
L. T. 634; 38 W. R. 125. ^ ® 61 


sidered as furnishing independent corrobora¬ 
tion of that evidence. 

It has finally been contended that Enayefc 
Zohora, as merely the de facto guardian of her 
children, was not competent to alienate their 
shares, and upon this point reliance has been 
placed upon the cases of Moyna Btbi v. Banku 
BehriBitwas (22), Mafuzzul Eosain v. Basid 
Sheikh (23), Bom. Oharan Scnpal v, Anukul 
Chandra Acharya (i4}, Burgozi Row v. Fakeer 
Sahib (25). Ummi Begam v. Kesho (26) Syedun 
V. Pilaict (27), Runoomon Persaud v. Bahooee 
Munraj Eoonwaree (28). The question thus 
raised does not, however, properly arise in the 
present suit. 'Ihe contesting defendants do 
not claim through Z^hora’s children; on the 
contrary, they completely repudiate any 
claim of the latter, and it is not open to 
them to contend that they will be pre¬ 
judiced if a decree is made in favour of the 
plaintiffs. It is conceivable that the plain¬ 
tiffs may have to face a contest with the 
ninth and tenth defendants when they come 
of age and are able to assert their own 
: but in tbe present legitation, tbe 
plaintiffs are entitled to succeed as against the 
first seven defendants, who have denied the 
title of their vendors. Tbe result, therefore 
IS that the decree made by the Snbordinate’ 
Judge must be affirmed, and this appeal dis- 
missed with costs, to be paid by the appel. 
lants to the plaintiCfs-respondents. 

(22; 29 C. 473. ^Pfeal dismissed, 

(23) 4 C. L. J. 485; 14 0. 36; 11 C. W. V 71 

(25^ 3Vi!'l9VJ 17- U: 

(27) 17 W.t'238‘^’ 220. 

(28) 6 M. I, A. 393 at p, 413. 


TABLE 1. 

munna JAN (married asmat jahan, dead) 

I 

UAHOMEJ) ISMAIL ALI EHAN, DIED 26 tH MAECH 1906 , 

I" —--—I-!_ 

^of Second wife Imam Third wife, Amir Jahan Fourth wife, Enayet 

oi muju Cdead.) ^andi of B^har, of Sewan, married Zohora. marrried 

married 18th March 1890, 26th December 1891, 1891, (defendant; No 81 
(defendant No. 1) (defendant No. 5) i * ^ 


r 


I 


I 


Abdul Majid Abdul Rashid H^na 

(defendant 

"0-2) No. 3.) No. 4.) 

r 


r 

Yakub. 


I 


'I 


(defendant No. 9) (de^end^t N?%.) 


Bahmat-un-nissa, (defendant No. 6.) Habi-bun-nisaa, (defendant No. 7.) 
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TABLE 11. 


NASiR ALi KHAN (married rahiman aiBT.) 

_ I 

1 


Gou 0 Bandi, 4th April 1910. Hosain Baudi 9fcli April 1903. Bibi Amir. 


1 

Asmat Jahan, 
died 3rd March 1902. 


TABLE III. 


IMAU BUX, 


SHEIKH MARHAMAT ALT, 


Bibi Walihan-Wali Mahomed, 

I 

-'I 


r 

Ilosain Bux, 


'i 

Majid Ali Khan, 

I 

r 


'i 


Marhamat Hosain, 


Nasir Ali Khan, 


Mahamad Bhikh, 

I 

Amir Jahan. 


Kurban Ali, 

I . 

Ilcfazat Hosain, | | ) I Monnajan, 

I Gous Bandi. Hosain Bandi Amir Jahan. Asmat | 

Enayct Zohora. Jahan. Ismail Ali Khan. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3021 ck 1909. 

January 31, 1912. 

Present: —Mr. Justice Coxe. 

PRAHLAD CHANDRA GHOSE— 
Plaintiff—Appellant 
versus 

BEHARI LAL MOOKER.IEE and 

anoth«;r—D eFKNPANTcS—R espondents. 

BindicLaw —Shebait— Lease, permanent^ granted hy 
shebait—B'ift'ci oj lease. 

The effect of a permanent lease of certain land 
granted by a s/iebrtif, will enable tbo grantee to hold 
the land daring the continuance of the grantor’s 
interest. 

Arruth V. Juggeniath, 18 W. R. 439,and Ramchandra 
T. Kashinathy 19 B. 271, followed. 

Appeal from the decree of the Sub-Judge 
of Jessore, dated August lO^h, 1909, reversing 
that of theMunsif of Magura, dated Decem¬ 
ber 21st, 1908. 

Baba iSara^ Ohandra Mnkherjiy for the 
Appellant. 

Babas Priya S^inkar Majumdar, Bro}j Lai 
Ghakravarti and Qunoia Oharan New, for the 
Respondents. 

JUDGMENT.—The facts of the case, ac¬ 
cording to the judgraenls of the Coarts below, 
seem to he that in December the defendant 
No. 2 agreed to sell the property in suit to 
the defendant No. 1 and put him in pos¬ 
session of it. He did not, however, sell the 


property to him. Two months later, he 
executed a conveyance in favour of the 
plaintiff, the plaintiff at that time being 
well aware of the contract with the defendant 
No. 1. The plaintiff sued for recovery of 
possession and the learned Subordinate Judge 
found that the plaintiff's conveyance was not 
a valid doonment and that the plaintiff had 
not acquired any valid right to the property 
on the strength of it. 

I 6nd it very diEBoult to understand pre¬ 
cisely what the learned Subordinate Judge 
thought that the nature of the transaction in 
favour of the plaintiff really was. He ap¬ 
parently accepted the fact that the sum of 
Rs 75 was paid by the plaintiff to the 
defendant No. 2, but he said ‘‘this was not 
the consideration-money for the documents 
but more in the nature of the price paid for 
purchasing over the defendant No. 2 to his 
side.” I find it diSdonlt to understand what 
practical difference there is between these 
two suppositions. It is true that the learned 
Surbordinate Judge said that, considering 
everything, he was of opinion that there was 
no valid consideration for the conveyance. 
he really meant that, as a matter of fact* 
the defendant No, 2 never intended to sell 
the property to the plaintiff at all but that 
the intention of the parties was that the de¬ 
fendant No. 2 should remain the owner 
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himself and that these documents should 
be executed for no consideration in order 
that defendant No. 1 might be ousted, that, 
of course, would be a finding of fact which 
would be binding on me under the decision 

la Vurga Chowihrani v. Jawahir Singh (1) 

I find It however, difficult to believe that 
this IS what the learned Subordinate Judge 
intended. I oannot understand why he 
should have thought that the plaintiff would 
pay the defendant No. 2 Rs. 75 to bring 
him over to his side in order to secure the 
dispossession of the defendant No. 1 if the 
plaintiff had no intention of purchasing the 
property himself; nor can I understand why 

Rnn ^ Ai, if it was the inten¬ 

tion of the parties that he should remain 

the owner of the property. I am more 

Snh“rl‘^ fhe learned 

that the plain- 

~--r [f is 

the ScoS deSnVin 

towards the first defendant 5 tbS b?'S 
view of the learned Subordinate •! 

cannot be sustained. If the nrl i 
matter of fact, belonged to The f " 

the fact that the plaintiff'wT^^S.^^StT’ 
tkjt b. ... b.f„g Udiy wZi, 

in the Munsif’s Court. contested 

Of course,- if the learneH «.,u j- 

Judge believes that there was nn 

So-oi^r tir 

pS o'? 

E‘ ‘ .r=r-='- - 

^ f aae, ifc would not be open 

to the defendant to sav fehaf « ypen 

j. 19?!^ ^ ® ® 0. 0.155; 15 M. u 


was granted to him by the defendant No 2 
It It clear, however, that both the Courts 
below accepted the admission of the defen- 

dant No. 2, which was to the effect that he 
was the owner in shebaii right of the debut/er 
land and so held that a permanent lease 
could not be granted. It has been argued, 

however, that the plaintiff is entitled to a 
lease during the continuance of the second 
defendants interest and reliance has been 
placed on the case of Arruth Misser v. 
Juggurnn h (3) which has been followed in 

mTi ^ ^^‘■"nkarhiva Dravid v. KaM 

Nath harayan Dromd (4). This contention 

seems to be supported by authority and 
must be upheld. 

r think, therefore, that the proper order 
topass inthis appeal is that the case shall 
eo back to the learned Subordinate Judge 

for a distinct finding whether, in his 
opinion. It was the intention of the parties, at 
the time of the alleged sale to the plaintiff, 
that no sale should really take place, that 
the house should continue to belong to the 
defendant No 2 and that the plaintiff should 
have no rights in it. if that was the in¬ 
tention then the plaintiff’s suit must be 

T finds that 

and fL defendant 

sold i *1 '^he house should be 

sold to the plaintiff, even though the sale 

of^ThT ‘0 ‘fie knowledge 

.ouiUTt ‘.‘‘i ’’“'“i* 

( 3 ) 18 w. R. 439 remanded. 

(4) 19 3.271. 
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ANKADA PROSAD V. SHAM 6UNDAR. 

CALCUTTA HIGH COUaT. 

Second Civil Appeal No. 1-29 or 1910. 

January 22, 1912. 

Present: —Mr. Jusfcioa Coie. 
ANN'AD^PROSAD OtIA.KR.A.VA.RTI and 
another—Plunfiffs —Appellants 

versus 

SHAM SUJ^DAR ADHrK:ARI and others 

_Oefendants —Re.SPOND.3NTS. 

Landlord and ten'int-Previous suit Jor rent—Venial 
of relationship of landlord and tenint-D^missal of 
rent suit —Subsequent suit for possession^-Whether ae* 

fendant can urge tenancy— llos indicaU. 

If it has b£ 2 ea hold by a compotont Court that no 
relationship of landlord and tenant exists between 
the plaintiff and the defendant, it is not open to a 
Court, in a subsequent suit, to "O into that question 
at all, wliether it has been riglitly or wrongly 

decided by the first Court. . , 

Therefore, whoie in a suit for rent by the plamtiil 
against the defendant, it was found that the relation- 
ship of landlord and tenant did not exist, and the 
plaintiff then brought a suit for possession: 

Held, that the defendant cannot urge his tenancy 

to defeat the suit. „. « 

Ehater Mistriy. Sadruddi Aliau, 34 0. 922, relied 

MalJiki Dassi v. Makhan Lai Chowdhnj, 

9 C. W. N. 929, not followed. 

Appeal from the decree of the Sub-Judge 
of Bardwin, dated October 9th, 1909, modi¬ 
fying a decision of the Munsif of Burdwan 

dated April SOth, 1909. 

Babu jyotish Ohandra Sarkar, for the Ap¬ 
pellants. 

Babu Skiba Prosad Bhattacharya, for the 

Respondents. 

JUDGMENT.—This was a suit for re¬ 
covery of possession of certain land. It 
appears that the plaintiff brought a suit for 
rent against the defendant No. 1. The 
defendant No. 1 denied the relationship of 
landlord and tenant and that question was 
specifically put in issue and decided in the 
negative. The plaintiff then brought this 
suit which was decreed by the Munsif. On 
appeal, the learned District Judge held that 
the defendant was the plaintiff’s tenant and 
that the plaintiff, therefore, was entitled to 
succeed but was not entitled to get posses¬ 
sion of the land but only to get rent. 

The plaintiff appeals to this Court ; and 
the cases of Rhuter Mistri v. Sadrudii Khan 
(1), Sheikh Miadhar v. Rajani Kunta Roy (2) 
and Efcubbar Sheikh v. Hara Beto.ih (3) have 

been cited on his behalf. These oases appear 

(1) 34 0. 922. 

(2) 14 0. W. N. 339; 5 Ind. Cas. 703. 

(3) 16 0. W. N. 335; 8 Ind. Gas. 030; 13 C.L.J. 1. 



to me to apply precisely to the facta of the 
present case and the plaintiff is entitled to 

succeed. 

On the other hand, the case of Srtmah* 
Mallika Dassi v. Makhan Jjal Ghowdhry (4) 
has been relied on. That case, however, 
has not been followed in the three cases, 
which I have cited, though it is mentioned 
in every One of-them. I am not at all disposed 
to deny that a tenant does not forfeit his 
tenancy under the Bengal Tenancy Act by 
denying the rights of his landlord, but this 
does not affect the operation of the rule of 
res judiCit t. If it has been held by a com¬ 
petent Court, as it has been held in this 
case, that no relationship of landlord and 
tenant exists between the plaintiff and the 
defendant, it is not open to a Court, in a 
subsequent suit, to go into that question 
at all, whether ib has been rightly or wrongly 
decided by the first Court, I should have 
been inclined to think that in that case the 
plaintiff would be bound to prove possession 
within 12 years, and that the finding of the 
Courts below that the defendant’s possession 
had not been adverse until the former rent- 
suit was baldly sufficient for the deoianu 
of the case. Bat the case of RKatef ifirff* 
V. Sadruddi Khan (l)» which I have cited, 
seems exactly applicable to the facts of the 
present case ; and, that being so, I oaunot 
interfere in the second appeal with the 
decision of the Court below on the question 
of limitation. In that case, it was held that 
the defendant, while he was in possession 
of the land, had not repudiated the^ rela¬ 
tionship of landlord and tenant nntil the 
institution of the rent-suit and that, con- 
sequenCly, his possession had not been 
adverse. 

The result is that the appeal must be 
allowed. The plaintiff will be entitled to 
khjs possession of the land in suit with 
mesne profits which will be ascertained her^ 
afcer. The plaintiff will be entitled to his 
costs in all Courts. 

Appall allowed. 

(4) 9 0. W. N. 928. 
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CALCUTTA HIGH COURT. 
Second Cmt, Appeal No. 1188 op 1909. 

January 16, 1912. 

Present:—Mr. Justice Coze. 

MOULA BUX —Defe.vdant No. 2_ 

Appellant 

versus 

Sheikh AJAUAR MOLLA-Plaintippand 

nf ^®p®ndants—Respondents. 

h hmhand to wife 
hLblnd’<. that property shall remain in 

Ufe-H,.e-Whether 

was executea in good 

account of b a’■'" wife on 
thriife.til of fuu“Edition that during 
remain in hi.. 11 ^“a^’and, the land conveyed should 

noUe entiHL^f' possession and that the wife would 
fji; 7 fu 1 ^ alienate the property: 

■fioo f Muhammadan Law, a stipula- 

vaM aUhon^b f/’l. whol’e sal^t- 

^PPeal from the decree of the Suh-Judge 
of Hooghly dated March 8th, 1909, affirming 

Sst^lOOS Serampore, dated March 

Babu Baikuntha Nath Das, for the Apnel. 
lant. 

Babu Baidya Nath Dutt, for the Respond. 

6Dt8. 

JUDGMENT.—This is a suit for recovery 
of possession of a holding of 6 bighas which 

nuf “s Id ®Bnayat 

ulla sold the laud in 1301 to his wife 

Sakhijan in consideration of what was due 

SaYn to the dT ^“bseguently sold it 
again to the defendant N’o 9 j 

after the sale to defendant No. 2, Sakhij^an 

executed a registered kabuUat in favour of 

the landlords in respect of the land. Sub- 
sequently, the landlords brouo-ht a suit for 

rent against Sakhijan and obtain^ a decSe 
MdSng®The°“d W 

Tthe iioJ- are in possession 

ofthe holding and the plaintiff accordingly 

£ o‘r.:'Lr ‘ 

c Th. a.i„d..i N„. a .. 


The principal point taken on behalf of tb.. 

appellant is that the conveyance to Sakhijan 

la invalid nnder the Muhammadan W 

e?a;:m^enforTrthr:ro‘:Soi"apri-^‘^r 

Coprt below and pan only he 0^*1’d t 


If kw^°“‘^^’ «"®8tion 

I have, therefore, to see what are the find- 
to the effect that this was a perfectly honest 

sale executed in good faith for substantial 
coDsiaeration. The Courts below have ap. 

i ^ “°°®y ''■as 

! lu on account of her dower 

and that Euayatnlla honestly sold the pro- 

perty to her in discharge of that dower and 

she accepted It in lieu of what was due to 

her. The terms of the kobala are that the 

! if transferred to Sakhijan 

and that the rights of Enayatulla in it shall 
come to an end but there is a condition 
that during the life-fime of Enayatulla the 

huf possession and 

hat Sakhijan shall not be entitled to alienate 
the property As Enayatulla and Sakhijan 
were husband and wife, it is likely enough 
that any transfer of the ownership of the 
land between the two would not have 
much practical effect in the manner in 
which the property was enjoyed. The 
learned Pleader, who appears for the arpellant 
has nit shown me any authority under the 
Muhammadan Law which would justify me in 
holding that a stipulation of this kind would 
render the whole sale invalid. It is possiblo 
enough that the stipulation itself was invalid 
but It has not been shown that the whole’ 

arrangement which the parties came to with 

apparent willingness on both sides is void 
under the Muhammadan Law; on the other 
hand, C8r.ain cases have been cited to show 
that such a transaction is allowed. I may spe- 
mally refer to the case of Muhammad Esuph 
Ravutan v Pattamsa Ammal (1), where tL 
learned Judges remark: “In a case where 
for example, a husband made a giffc of the 
bourse, in which he and his wife were living 
to her and after the gift they both continued 

ilJtZ be held 

that the gift was accompanied with such 

change of possession as was consistent with 

the continuance of the relation of husband 

and wife between the donor and the donee ” 

In such a case, the fact that the parti“es- 
husband and wife-continued in possession of 

the property m much the same way as before 

would not, 10 any way, invalidate the transfer’ 

The condition against alienation seems to 
me to stand on nrcniaplTr otms ro 

(1)23M.70. same Tooting. 
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Probably, the hneband and wife bad come 
to an agreement that the real ownership 
henceforth would be in the wife but that 
the property should continue to be enjoyed 

in the same manner during the life-time of 
the husband. Possibly, the stipulation may 
not be valid, but 1 see no reason for holding 
that the existence of the stipulation in¬ 
validates the original transfer. 

The observation of the learned Subordinate 
Judge that the decree for rent, in execution 
of which the property was purchased, was 
obtained by the whole body of landlords, 
has been attacked. It is argued that this 
is based on a mistaken impression of the 
learned Subordinate Judge of the effect of 
the deposition of a witness named Nitai. 
That, however, is not a point that can be 

taken in second appeal. 

The appeal is dismissed with costs. 

A'ppeal distniued. 


CALCUTTA HIGH COURT. ^ 
Miscellaneous Civil Appeal No. 235 

OK 1911. 

February 12, 1912. 

Fresent: —Mr. Justice Coxe and 
Mr. Justice Imam. 

Sheikh KALIMUDDIN— Opposite Party— 

Appellant 

versus 

Musammat MAHURNI and another— 
Applicants—Respondents. 

Adminisiration-homl — Aft.^iguincnt—Stroud assign- 
merit while firat ifi in force, whctJtcr valid — Appeal — 
Order assigning bond—Probate and Ad}nijiistraticn Act 
(V 0 / 1881), ss. 78, 79, 80 —Procedure Code (Jef 
V of 1908j, s. 105. 

There ia no provision in the law which authorizes 
a District Judge to assign an administration-boiul 
under section 78 of the I’robato and Administration 
Act again while tlie first assignment is still in force. 

There is no appeal from an order assigning an ad¬ 
ministration-bond. 

Appeal from the order of the District 
Judge of Purneah, dated March 4th, 1911. 

Babus Shib Chandra Falit and ISanda Lrl 
Banerjif for the Appellant. 

Babu Mohendra Nath Eoy and Moulvi Nur^ 
ud-din Ahmed, for the Respondents. 

JUDGMENT.—The appellant in this case 
was granted Letters of Administration to the 
estate of one Maula Baksh and executed 
ft bond in favour of the District Judge under 


section 78 of the Probate and Administration 

Act, 1881, for the due administration of the 
estate. As apparently he did not administer it 
properly, the bond was assigned under section 
79 of the Act to Gyasuddin, a son of Maula 

Baksb. Gyasuddin, however, came to terms 
with the appellant and did not sue on the 
bond. The widow and the other children 
of Maula Baksh then sought to have the 
bond assigned to them. This has been 
granted by the District Judge and hence 

this appeal. 

A preliminary objection is taken that no 
appeal lies. We think this contention must 
prevail. Section S6 of the Act enacts that 
every order of a District Judge under the 
Act shall be subject to appeal to the High 
Court under the rules contained in the Code 
of Civil Procedure applicable to appeals. 
One of those rules is to be found in section 
105 of the Code which lays down that, save 
as otherwise expressly provided, no appeal 
shall lie from any order. There is certainly 
no express provision in the Code for an 
appeal from an order assigning a bond. 
This seems to be in accordance with the view 
taken in Brojo Nath Pal v. Dasmony (1) 
and Ahhtram Dass v. Qopal Dass (2). It was 
not taken in Uma Chviran Das v. Keshi 

Bas is), but in that case the effect of the 
words “under the rules contained in the 
Code of Civil Procedure” seems not to have 
been considered. 

We think, however, that the order of the 
District Judge is altogether without jurisdio- 
tiou and that we can accordingly revise it. 
Under section 78, the bond enured for the 
benefit of the Diatfiob Judge. Under section 
79, be can assign it on conditions. Bab there 
ia no provision in the law which authorises 
him to assign it again while the first assign* 
ment is still in force. If there had been 
a condition that the assignment should be 
void, if the assignee failed to comply with 
certain requireraente, in that case a re¬ 
assignment might perhaps be possible. Bat 
there ia no such condition in the present 
assignment. All that ia stipulated ia that 
any money decreed should be deposited in 
Court, a condition that can hardly be said 
to have been broken. No doubt, the re- 

(1) 2 C. L. R. 589. 

(2) 17 C. 48. 

28 C. 149, 
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spondents can apply to have the Letters 
revoked, if they can make out a case nuder 
section 50 of the Act, and can sue the ad- 
ministrator. They can also hold Gyasuddin 
responsible as a trustee for them under sec- 
lou 79 for all that he has recovered. But 
they cannot obtain an assgiument of the bond 

ifc is no lonerer 

nis to assign, 

. •Accordingly, the appeal is dismissed, but 
m the exercise of our revisional jurisdiction, 

we set aside the order of the District Jud^e 
assigning the bond to the respondenrs. 

hey will be at liberty, if so advised, to 
proceed with the application for revocation 
ot the Letters of Administration which the 
AAistrict Judge has left undetermined. We 
make no order as to costs. 

^ ^ appeal dismissed. 

Uraer of Court below set aside inreoision. 
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CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 569 

OP 1909. 

August 24, 191?. 

Presen<:_Mr Justioe Mookerjee and 
Mr.Justice Casoersz 

BHAGABATI UOBR-jLrLT.pBproE^ 

Aipellant 

_ _ versus 

SOHODRA KOER-Dbcheb.holdbe- 

Respondent. 

laws'i^respect'lTfatlrZl and A><irso„aZ 

of, to ^tranger-Re.purcZ%VZ^;-WiZ ^^"^ - f, 
to it-Bents not realised Jroi teZnU nf 7 \ 

2d7, Mailathi v. Subharatja, 24 M. 650, relied"oA 

A person cannot simultaneously have ttvn a 

and inconsistent personal lawsf one gov^rnfn- h* 
rights in respect of property taken ^ 

paternal ancestors, and the ofhor • ^ from 

properties received by him from maf ^®spect of 

If a Hindu widow make/™” 
the sayings from her husband’^ to dispose of 
the estate from which they arose 

.41.;■ t >»• ■» »■ 

».», 7 B. L, E. 9J. 15 17. E, 6j! 


wb"5".?.t ''iSriri; St 

accumulation or is merely a savin- held 

by the widow with intent to be ap^pro'riated fTh^ 
personal use later on. rpiopiiated for her 

The true test is to determine fho •• 

as'S/t a'l^^/at/ofTife^’esh?: "T f 

husband, had been sold to a stra°n4r and’the'"'‘’T’® 
subsequent y re-purchased ii- widow 

she iilnded to tre't rfs /’pat //hTT '1 

estate. ?msband’s 

c??hef n-T'-°f t Sub.Judge 

R h September 14th, 1908 

Ap„:Li. "*• '» a,' 

“"«■ '» a. Re. 

wip.i .“S.T’'b“ rtfc“' ,i“ 

Appeal below, m concurrence with the Court 

pLtinK:;.-vtre 

obtained by one Sohodra Koer, now ree”ondf 

Bhagabati KoL on 
the 22nd December 19C6. BhagabaU Koer 

"'“th representative of her 

that the judgment-debt be recovered fro 
the assets of Bechn Koer in the h T 

decree, two properties have been nftc i! j 
namely, first, a howdafi, or a sea/n^®^’ 
elephant, and secondly, reuT due f BeX 

S^h h properties which S 

Sahaf R^*" '’®'’ '’Bsband Gudar 

Sanai. Bhagabati Koer contends thnf +L 

properties are not the assets of tht ett 

of her mother in her j ® escate 

b. .«.pb\?“'‘L ”1‘™, ,”b ‘ 

decree. The Courts below Z 
this contention and allowed ^^^rruled 

Proca. Th. p... b„“t.p' ‘o 

assumption that the parties nr«^ 
by the Mitahhara law althonah 
residents of Mithila. ft has £n I'f . 


692 


INDIAN OASES, 


[1912 


PHAGAPATI KOER V, 80H0DRA KOBE. 

ceeded by right of inheritance 
of his maternal grand-father in Mithila, he 
came to MczaSarpnr and settled there. 
There can be no doubt that, till the contrary 
is established, the presumption is that Gudar 
Sahai carried his personal law with him. 

[Parhati y, Jagadis il); Amhahai v. Oovi^id 

( 2 )^ Mailathi Y. Suhharaya (3)j. It cannot 
be ’suggested that in respect of properties 
which he took by right of inheritance from 
his maternal grandfather, the Mithila law 
is applicable, while in respect of his paternal 

properties the Mf^u/fs/iora law has operation. 

The view cannot be maintained that a 
person may simultaneously have two distinct 
and inconsistent personal laws, one governing 
his rights in respect of property taken by 
him from paternal ancestors and the other 
in respect of propeities received by him 
from maternal ancestors. We must, there¬ 
fore, decide this case on the assumption that 
the parties are governed by the Mitahshara 

law. 

On behalf of the appellant, it has been 
contended, that although it is established 
that the howdah was purchased by Bechu 
Koer from the income of the estate of her 
husband in her hands, and although the 
unrealised rent was the profit of the estate 
which she inherited from her husband, they 
are not assets in the hands of her daughter 
liable to be seized in execution at the instance 
of a creditor who holds a personal decree 
against her. In support of this proposition, 
reliance has been placed upon the cases of 
Isri Duty. Hambtitti Koerain (4*), Sheolochnn v. 
Sahib (6), Bhagahniti Deyi v. Bhola 

Nath (fi) and Aniaid Ghuudrii v. NUmony 
Jottrdar (7). In answer to tins contention, 
it has been argued on behalf of the decree- 
holder-respondent that the properties in 
question were absolutely at the disposal of 
Becbu Koer and that, consequently, after 
her death they wero liable to be seized in 
satisfaction of her peisoiipl debts precisely 
in the same manner as tliey might havo 
been applied by Bechu Koer herself during 
her life-time for payment of the dues of her 
creditors. In support of this proposition, 

(1) 29 I. A. 82; 29 0. 439; G 0. \V. X. 409; 4 IJoni. 
• L.R. 3G5, 

(2) 23 iJ. 267 (3) 24 M. G50. 

(4) 10 I. A. 150; IOC. 321; 13 C. L. K. 418. 

(5) 14 T. A. 03; 14 C. 387. 

(G) 7 0. \j n. 93; 15 W. U. 63. 

{7) 9 C. 758; 12 C. L. U. 352. 


reliance has been placed upon the oases of 
Brij Indar Bahadur y. Banee Jankee Koer{8), 
Soadamtni v. The Administrator-General of 
Bengal (9), Akkanna v. Venkayya (10) and 
Guhramanian Chetti v. ATunachellam (11). 

It may be conceded at once that the 
question of the right of a Hindu widow to 
accumulations from the income of the estate 
of her husband, which she has taken by 
right of inheritance, is not altogether free 
from difficulty. In one of the earliest oases 
on the subject, Soorjeemoney v. Denohundoo 
( 12 ), their Lordships of the Judicial Com¬ 
mittee appear to have laid down that all 
the accumulations of a fund which had 
descended to a widow, from the time the 
estate vested in her, were absolutely her 
own, t-e., in her own right as distinct from 
the fund itself which she was entitled to 
hold and appropriate as a widow. In a 
later decision, however, Mitta Kanth Audht- 
carry v. Neerunjnn A udhicarry{lS), their Lord- 
ships pointed out that the previous decision 
was not to be regarded as conclusive or 
even as a direct authority upon the question. 
The most important decision of the Judicial 
Committee upon the matter is that of I&ti 
Dut y. Hanshuiti Koerain (4). In that case, 
their Lordships observed that if the widow 
had made no attempt to dispose of the 
savings from her husband s estate, there 
was no dispute that they followed the estate 
from which they arose. This view had in 
substance been taken by this Court in the 
case of BhoJa Nath v. Bhagahatti Deyi (6), 
the deoioion wherein was subsequently 
reversed by their Lordships of the Judicial 
Committee upon another point. [Bhaghaiai 
Deyi v. Bhola l}^aih Ihahoor{UK\ It has 
been suggested by the Ifearned Vakil for the 
respondent that the decision of the Judicial 
Committee in Isri Dutt v. Hanshui Koerain 

(4) cannot be reconciled with the subsequent 
pronouncements in Sheolochan v. Sahib Singh 

(5) and Soadamini v. The Admifutraior* 
General of Bengal'{9), In oua opinion, there 
is no contliot between the principles recog¬ 
nised in the cases mentioned. But it may 
bo a Qiieston of some niosty to determine 

CS)5I.A. 1;1C. L.R. 318 

(9) 20 I. A. 12; 20 C. 433. 

(10) 25 M. 351. 

(1!)2S M. 1. 

(12) 9 M.I. A. 123. 

(13) 14 R. L. R leOj 22 W. R 437. 

(14) 2 I, A. 25Gj 24 W. R. 168; 1 0, lOA 
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ID each individDal case whether the property 
in dispute is in the nature of accumulation 
or is merely a saving held in suspense by 
the widow with intent to he appropriated 
for her personal use later on. In two of 
tLe cases cited at the Bar, namely of f^owJa- 
mmiy. Administrator-Oeneral (9) and Suh- 
ramanam Ohetti-v, Arunnrheclam Chetti ( 11 ), 

the widow was not in possession of the 
estate of her husband. That circumstance 
by itself was sufficient to negative any 
possible intention on her part to annex 
what was called the accumulation to the 
estate she had taken from her husband. 
The true test to be applied to cases of this 
description is to determine, from the sur¬ 
rounding circumstances, the intention of the 

widow. Did she intend to treat the disputed 
property as part and parcel of the estate 
of her husband or did she treat it as a 
temporary saving liable to be applied by 
her subsequently for her own purposes P If 
that test is applied to the case before us. 
It IS obvious that the claim of the decree- 
holders cannot be sustained. 

In so far as the first item of the attached 
properties is concerned, there is no doubt 
that it was originally a part of the estate 
of the husband of Bechu Koer. It had 
been sold and had passed into the hands 
of a stranger to the family. When the 
widow subsequently re-purchased the family 
Iwwdah the inference is irresistible that she 

estate^*'^ ^ husband's 

In so far as the rents not realised from 
tenants are concerned, it has not been serious- 
ly disputed that they cannot be treated as 
temporary savings liable to be applied in 
satisfactiM of any personal debts of the 
widow This view may at first sight seem 
to rnihtate against that adopted by Sir 
Charles Sargent 0. J., in Rivett Oarnac v. 
Jivihar (15). That ease, however, is distin¬ 
guishable on two grounds. In the first 
place, the powers of the widow to deal with 
moveables under the Mayukha Law are not 
precisely on the same footing as the powers 
of a widow under the Mitakshara Law 
In the second place, in the case befor; 
Sir Char 68 Sargent, the rent had accuallj 

been collected on behalf of the widow W 

her agent at the time of her death. ^ 
( 16 ) 10 B. 478. aeatn; it was, 
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consequently, her money in the hands of her 

agent ; no distinction could thus be drawn 

between the sums already expended and 

the balance in the hands of her agent. 

Under these circumstances, it was ruled 

that the property could be claimed by the 

heirs of the widow and not by the heirs 
or her husband. 

reliance was placed by the learned 
Vakil for the respondent upon the class 
ot cases of which the decisions of the 
Judicial Committee in BterpeHal v. Ra- 
wider Pertah (161, Brojendra Prosad v 
Janki Koer (8) and Bam Nundun v. Janki 
Koer (17) may be taken as the type. In 
this class of cases, the question for considera¬ 
tion related to property which had been con- 
nscated by the Government and re-granted to 
one or other- member of the family. The 
learned Vakil for the respondent contended 
that as the grantee in a case of this descrip, 
tjon acquires an absolute estate, in so far as 
the howdah was concerned, it ought to be 
assumed that the widow upon re-purchase 
acquired an absolute interest therein. It is 
obvious, however, that there is no analogy 
between the two classes of cases. In the 
case of confiscation and re-grant by the 
sovereign power, the position of the grantee 
depends upon the intention of the grantor as 
evidenced by the deed of grant. In the case 
before us the right of the widow must be 
determined from the surrounding circum- 
Ranees as indicative of her true intention. 
We hold, therfore, that neither of the two 
properties sought to be attached by the 
decree-holder IS liable to be attached in exe- 
cuhon of the decree obtained by her against 
Bhagabati Koer to be satisfied out of the 
assets of Bechu Koer in her hands 

The result is that this appeal must be 

allowed and the orders of the Courts below 

discharged. The appellant is entitled to her 

costs throughout these proceedings. We 

assess the hearing fee in this Court at one 
gold mohur* 

(16) 12 M. I. A. 1; 9 \7. R. (P. «^io^ed, 

(17l29C.828i7 0.1V.N.^7;4BmmL.E.664. 
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ATAL BAJADAR V, MADAN DAI. 

CALCUTTA HIGH COURT. 

Second Civil Afpeal No. 1702 of 1909. 

February 7, 1912. 

Sir J.awreuce Jenking. Kt , 

Chief Justice, and Mr. Justice N. Chatterjea. 
ATAL BAJADAR—Plaintiff—Appelia.nt 

lenus 

MADAN DAI akd afcther—Defendants— 

Respondet.ns. 

Khas j>oysessio«, iuint — Exit-lencc oj settled 

hfj C0‘-'harer, ti'hen sufficient unstver to claim for klias 
jiosicssiiion —isjVion of occupuncf/^iight htj tenant. 

The mere fact tliat there are tenants on tlie land, 
who have been settled there by the other co*sharcr3, 
ia not itself a sulhcient answer to the claim for joint 
khas possession, unless, in addition, rights have been 
acquired which would constitute a complete defence, 
as, for instance, the acquisition of uu occupancy- 
right. 

Appeal from the decree of the Sub-Judge 
of Jessore, dated May lltli, 1909, confirming 
that of the Muneif of Naraii, dated August 

1st, 1908. 

Babu Surendra Ohandra Sen, for the Ap¬ 
pellant. 

Babu Brolo Lai Ghakravaiti^ for the Res¬ 
pondents. 

JUDGMENT. — It has been determined by 
the lower Court that the plaintiff is entitled 
to a 4'annas ehare in the property, but that 
he is not entitled to khas possession of the 
land even to the extent of this share. The 
mere fact that there are tenants on the land, 
who have been settled there by the other co- 
sharers, is not itself a sufficient answer to 
the claim for joint khas possession, unless 
in addition rights have been acquired which 
would constitute a complete defence, as, for 
instance, the acquisition of an occupancy- 
right. In the circumstances, we think that 
it would be better that the plaiutifFs right 
to joint khas possession should be determiued 
in this suit. We must, therefore, reverse the 
decree and send back the case to the lower 
Appellate Court for re-consideration and in 
so doing, we would draw attention to those 
cases of which Hulodhur Sen v. Gooroodass 
Boy (1), Naranbhai VoghiMai v. Ranchod 
Fremcha.nd (2) may be cited as instances. 

It will be open to the defendants to raise 

any objection that may seem proper to them 
as an answer to the plaintifUs claim. But 
if those objections do not prevail, then we 
think, in the circumstances of this oaso, the 

( 2 ) 36 
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The costs of this appeal and also in the 
lower Appellate Court will abide the result. 

Oase remanded. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 295 of 1910. 

February 8, 1912. 

Fresentx —Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 

GUL MAHOMED— Petitioner—Appellant 

versus 

ABDUL JUBBAR— Opposite Party- 

Respondent. 

Appeal—Bismissal—Non-fding of notice to responrf- 

ent—Civil ProcedxtrQ Code (ActVof 190S), 0. XLl, 
r. IH—Pufting in talabana with memorandum of 

appeal. ^ ^ , n j. 

An appeal was filed in the District Judge s Court, 

and at tlio same time talahana was deposited, but 
tho notice which the appellant was required to 
file by the Circular Order of the Ilighb Court in order 
that processes might bo issued, A>as not filed. Ou 
the day fixed for hearing, the appeal was dis¬ 
missed: 

Held, that tho order of dismissal was wrong, as 
it could not bo made under rule 18 of Order XU 
as the talahana had been deposited. 

Appeal from the order of the District 
Judge of Chittagong, dated March Ist, 1910. 

Babu Frobodh Kumar Das, for the Appel* 
lant. 

Babus Lain Mohan Banerjee, and Smritish 
Chandra Qhose, for the Respondent. 

JUDGMENT.—In this oase the appellant 
filed an appeal in the Court below on the 
2nd of February 1910 and at the same time 
lie deposited the talabana. On the 2Dd 
March 1910, the case came on forbearing 
and notice was not filed and the appeal was 
dismissed. This presumably was a notice 
which the appellant was required to file by 
the Circular Orders in the Court in order 
tliat processes might be issued. The dis¬ 
missal of the appeal, apparently, was under 
Order XLT, rule 18, Civil Procedure Code, 
which does not apply to the present case as 
the talabana had been deposited. The result 
is that the dismissal of the appeal on the 
2nd March was wrong; consequently, when 
the matter came up on an application for 
re*ndmission, on the 18th March, re-admission 
ought to have been allowed. It was in fftot 
refused on the ground that notice had not 
been tiled, though that was perhaps through 
the fault of the party. We cannot hold that 
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the Judge in this matter exercised his dis. 
cretion rightly, but as the order of the 2ad 
March was wrong, the application for re- 
admission ought to have been allowed. 

lb is objected that there is no appeal in 
this case. Taking the order to have been 
one under rule 18. Order XLT, the applica¬ 
tion for re-admission was one under Order 
XLI, rule 19, Civil Procedure Code. Conse¬ 
quently, there is an appeal under Order XLlll, 
rule 1, sub-section (0, Civil Procedure Code, 
In any case, there is an application for tbe 
exercise of our revisional powers. 

The result is that the orders of tbe 2nd 
Alarch and 18th March 1910 are set aside 
and we direct that the appeal do proceed 
according to law. 

We make no order as to costs in this appeal. 

Orders set aside. 


PRIVY COUNCIL. 

Appeal prom the Punjab Chief Court. 

January 30,1912. 

Present '.—Lord Macnaghten, Lord 
Robson. Sir John Edge, and Air. Ameer Ali. 
Nawah IBRAHIM ALI KHAN— 

tersus 

Plawah MUHAMMAD AHSAN ULLAH— 

AND ANOIIIER 
AND 

Nuwab MUHAMMAD AHSAN ULLAH 

KHAN AND ANOTHER 
versus 

Nawafi IBRAHIM ALI KHAN. 

Custom—Succession-^Primogeniture, rule oJ~~ 

Muliaminadan law—Kuajpura State—Impartible 

principality—Rights of junior members—Maintenance _ 

Partition,—Withdraxcdl of quasi-sovereign poxoerSf e^ect 

oj—Property acquired subsequent to withdrawal of 
powers. 

The succession to the zemindari rights as well as 

the Jagir of Kunjpura Estate in the Karnal District is 

governed by the rule of lineal primogeniture. The 

Estate is an impartible prinoipaility. The junior 

members of the family are only entitled to main- 

tenanoe and not to their shares under the Muham- 
madan Law. 

This rule of succession applies as well to the pro¬ 
perties acquired after 18J9 as to the properties held 
before that year. 

The withdrawal of quasi-sovereign civil and crimi¬ 
nal powers previously exercised by the Chief of 
Kun]pura State cannot have the effect of alterino-the 

custom under which the entire estate descends 
by the rule of primogeniture to a single male heir. 

Appeals from the judgment of the Eon’ble 

Mr. Justice Robertson and the Hon’ble Mr 

19th December 

190V, (47 P. R. 1908). 


JUDGMENT. 

AIr, Ameer Ali. —The solo question for 
determination involved in these two appeals 
relates to tbe rule of succession applicable to 
the Kunjpura State lying in what are called 
the Cis-Sutlej Districts of the Punjab. 

The Kunjpura riasat lies about 100 miles 
to the north of Delhi, in the District of 
Karnal, and was founded in the first half of 
the 18bh century by an Afghan soldier of 
fortune of the name of Najabat Khan, who, 
like many otlier adventurers, native and 
foreign, had taken advantage of the troublous 
times when the whole fabric of the Alogul 
Empiie had fallen to pieces to carve out a 
small principality for himself. In 1748, he 
obtained a s(i7iQfl from the Afghan conqueror 
Ahmed Shah Abdali, also called Durani, then 
in the height of his power in Northern India, 
granting him a “hereditary jagip* of the 
possession at the time. The villages were 
declared to be inam, or revenue-free, and he 
was to enjoy thenceforth the revenue payable 
to the Imperial Government, subject t^ the 
obligation of maintaining order in his ilaqa 
or possessions. 

It is not disputed that the chiePship has 
from the time of Najabat descended in the 
male line to a single heir, and that heir has 
been invariably the eldest son, save in one in¬ 
stance, where the deceased rais left no issue, 
and was succeeded by his eldest surviving 
brother, 

Nawah Aluhammad Ali Khan, the seventh 
in descent from Najabat Khan, succeeded to 
the chiefship in the year 1849. He died 
in 1886, leaving several sons, three of whom 
only aienow surviving, m., the defendant 
Ibrahim Ali Khan, the eldest, and the two 
plaintiffs, respondents in the first appeal. 

He left also three daughters, but both 
parties are agreed that by the custom of 
the family they receive no share in his 
inheritance. 

The defendant was a minor at the time of 
his father*3 death, and during his minority, 
the Court of Wards managed the Estate. In 
1900, he attained majority and assumed 
charge of the properties. 

The plaintiffs claim that under the 
Muhammadan Law, which they allege governs 
the succession in their family, they are 

entitled to shares in the Kunjpura Estate 
and they brought this suit against the del 
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fenflanfc in tne Court of the District Judge 
of Kiirnal for partition, possession, and ren¬ 
dition of acconnt.” 

Tho defendant coulested the action on the 
allegation that the Estate of Kuitjpara was 
an impartible ririsot or principality which 
had been recognised as such by the sovereign 
power, and which had de.nceuded, under the 
custom governing tho family, by the rule of 
primogeniture, and that tlie younger male 
members had no title beyond a claim to 
reasonable maintenance. 

It will be noticed that both parties alleged 
the existence of a custom at variance with 
the Muhammadan Law with regard to succes¬ 
sion in their family ; the plaintiffs restrict it 
to the exclusion of females from inheritance, 
whilst the defendant asserts that it extends to 
the younger male members. 

Tho District Judge found in favour of the 
custom alleged by the defendant, and dis- 
raitsed tlie plaintiffs* suit. On appeal, the 
learned Judges of the Chief Court liave 
affirmed the view of the District Judge in 
respect of all property that appertained to the 
riasat prior to 1819, holding that the custom 
set up by the defendant, which they found 
established, clearly applied to it. But they 
were of opinion that as in that year the 
Government withdrew from the chiefs of 
Kunjpura the (/uasi-sovereign powers they 
had hitherto exercised, “the chiefship ceased 
as an independent entity,” and consequently 
lands and property acquired by tho Nawab 
after 1849 were not subject to the same rule 
of succession as was applicable to lauds which 
once appertained to the chief as chief.” 

In this view, they decreed the plaintiffs* 
claim in respect of their shares under the 
Muhammadan Law in tho latter properties. 

Both parties have appealed from tho 
decree of the Chief Court. Tho defendant 
contends that the learned Judges are in 
error in drawing a distinction between tho 
properties held before and those acquired 
after 1849, and that the custom, the exi.st- 
ence of which has been found by both the 
Courts in India, applies to all property. 
The plaintiffs, on the other hand, urge tliat 
the custom alleged by the defendant, on 
whom the onus lay, has not been established; 
and that in any event, the effect of (he 
withdrawal in 1849 from the chiefs of all 
civil and criminal powers was to reduce their 
^tatu3 to that of private citizens, subject to 


their ordinary personal law. That, in sub¬ 
stance, represents the c:>ntentiona of the 
parties before this Board. 

The Chief Court has traced the history of 
the Kunjpura family with much care and 
discrimination. Their Tj>rd3hip3 do not, 
therefore, propose to discuss the evidence at 
any length, for they find it established beyond 
doubt tliab the Estate of Kaojpura has, 
ever since the time of Najabat, descended 
to a single heir, who has been recognised 
as the chief of an impartible riasat which is 
the Arabic or Mussulman synonym of the 
Hindu word raj; and that attempts by junior 
members of the family to obtain shares in the 
riasat properties have invariably failed. The 
two instances on which the plaintiffs rely as 
showing allotment of shares to junior cadets 
of the family appear to their Lordships to 
be clearly opposed to their contention. The 
first is the case of Karam Sher the second 
brother of Gulsher Khan, third in descent 
from Najabat, who obtained, under cir¬ 
cumstances that cannot be ascertained at 
this distance of time, several villages which 
were separated from the japiV, and are still 
held by his descendants. There is nothing, 
however, to show that the villages Karam 
Slier received bore any relation to the share 
he would liave been entitled to on partition 
under the Muhammadan Law. Nor does it 
appear or is even alleged that Gulsher Khan's 
brothers other than Karam Sher obtained 
any share of the family properties. In 1851, 
whilst the dastHr»nUamal or settlement 
records of tliese villages were in course of 
preparation, Nizam Ali Khan, the son of 
Karam Sher, applied to have his name 
entered as jagirdar of the villages in question. 
His application was x’esisted by Nawab 
Muhammad Ali Khan, who was then the 
rais of Kunjpura, on the ground that the 
villages held by the applicant had been given 
to him for maintenance, and that they should 
revert to tho chief on his (the applicant's) 
death without male issue. The Commissioner 
of the Cis-Sutlej States, within whose juris¬ 
diction Kunjpura lay, after recording the 
Nawab's objection, made tho following re- 
ODinmendation to Government:-— 

*‘l tliink that all the villages and land 
possessed by tbe younger branches of thd 
family should be held and recorded to be 
component parts of the chief's integral estatna 
that while tho present inoambeuta or any 
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of tfieir descendants are living, fclie chief be 
altogether debarred from disturbing or 
interfering with their possession, and that, 
on failure of issue in any branch, the lands 
composing the maintenance (guzarah) of that 
branch reverb to the chief’s integral estate, 
in place of lapsing to the Government, as 
they would do were they severed from that 
estate. The dasiuT’uUamal would thus be 
drawn in the name of the Nawab Rais (the 
chief).” 

The Commissioner’s view was accepted and 
aflSrmed by Government on the 3 let October 
1S51, and the final order was passed by him 
on the 17th November following. It is clear, 
therefore, that neither the Government nor 
the chief ever recognised that the villages re¬ 
ceived by Karam Sher were in lieu of his 
share by right of inheritance under the 
Muhammadan Law. On the other hand, it 
was alleged, on the first cpportunify that 
offered itself, that the villages had been grant¬ 
ed to Karam Sher and his male descendants 
for maintenance, and that they were to revert 
to the riasat on the extinction of his male 
line, and this contention was accepted and 
affirmed by the Government. 

The other instance is that of Ghulam 
Muhaj’^-ud-din Khan, Gulsher died in 1864, 
leaving several sons, of whom the eldest, 
Rabmat Khan, succeeded to the riasat. 
Qcarrels then broke out between him and 
his second brother, Ghulam Mahay.ud-din, 
about the latter’s claim for maintenance, 
which at last bscame so violent that the 
British Authorities, who had in the year 
1806 assumed charge of the Ois-Satlej dis¬ 
tricts, were compelled to interfere. The 
dispute between Rahmat Khan and Ghulam 
Muhay-ud-din was referred to the arbitra¬ 
tion of the Resident at Delhi, Mr. Metcalfe 
(afterwards Sir Theophilus Metcalfe) and 
Mr. Fraser. As a result of the arbitration, 
Ghulam Muhay-ud-din obtained a number 
of villages yielding a considerable income. 
Upon the evidence, their Lordships have no 
hesitation in agreeing with the Chief Court 
that he received them in lieu of maintenance. 

In fact, some years later, when a younger ' 
brother applied for maintenance out of the 
properties in the possession of Rahmat Khan 
and Ghulam Muhay-ud-din respectively, the 

latter objected to his being made liable on 
the ground that he himself had obtained for 
maintenance the villages held by him, and 


he was accordingly exempted from the 
obligation of contributing towards the younger 
brother’s maintenance. 

Ghulam Muhay-ud-din died in 1841, and 
a claim was put forward on behalf of his 
minor son, Muhammad Yar Khan, to the 
possession of all the villages that had been 
held by him. But a part only was assigned 
to Muhammad Yar Khan for his main¬ 
tenance, whilst tho rest reverted to the chief- 
ship. 

As already observed, these two cases, far 
from supporting the plaintiffs’ allegation, 
appear to their Lordships to be quite opposed 
to it. No other evidence has been referred 
to to suggest that there has ever been a 
division of the Estate in accordance with 
the rules of the Muhammadan law since 
the time of Najabat Khan. It was, how¬ 
ever, contended on behalf of the plaintiffs 
that although the jagzr may be impartible 
and descendible by the rule of primogeniture 
the ceTnfndarf rights in the villages compris¬ 
ed in the cannot be so treated in the 
absence of clear evidence of custom applica¬ 
ble to them. In support of this contention, 
reliance was placed on the dictum of Mr! 
Lawrence (afterwards Lord Lawrence) proi 
nounced in 1852 in a case which had come 
before bim as a member of the Board of 
Administration. Janbaz Khan and Shahbaz 
Khan, two younger sons of Rahmat Khan, 
had preferred a claim for shares in the 
zemindari rights in one of the villages apper¬ 
taining to the Kunjpura Estate. Their 
application was dismissed by the Commis¬ 
sioner. On appeal to the Board, Mr. Law¬ 
rence expressed himself as of opinion;^ 

“That rights did not belong to the 

State, that) like other moveable or immoveable 

property, it should be given by right of in¬ 
heritance according to Muhammadan law, and 
that all the descendants af Nawab Rahmat 

Khan, who had acquired this zemindari had 
rights in it.” ’ 

The other members appear to have con¬ 
curred in this view. But the final decision 
was made dependent on the determination 
of the question whether Janbaz and Shahbaz 
had ever been in possession of the shares 
which they claimed should be recorded in 
their names. They were found, however 

never to have been in possession, and their 
claim was finally dismissed. 

The opinion of Mr. Lawrence,' howevet 
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deserving of respect, affords, therefore, little 
assistance in deciding the question whether 
the zentindari rights are subject to a differ¬ 
ent rule of succession from the jagir. The 
opinion was, in the result, ineffective, and 
seems never to have been accepted or acted 
upon in the course of the constant claims the 
junior members of the family have put for¬ 
ward to a share in the Estate. The deci¬ 
sions in the later cases lay down in explicit 
terms that the zemindari rights belong to 
the riasat. Similarly, it is recorded in the 
Wanh^nl arz that “the entire hiswadari^ zemin- 
dari, and jagirdari rights are possessed by 
(he Nawab.” Any other conclusion would 
uot only be inconsistent with the policy 
which the Government has maintained for 
nearly a centnry towards these riasats^ but 
in the end would prove positively destructive 
to the chiefship?. 

It remains, however, to consider whether 
the view taken by the Chief Court with 
regard to the rule of succession to aquisi- 
tions made by the chiefs after 1849 is well 
founded. After holding that the custom set 
up by the defendant Nawab is made out as 
regards all property which can be shown 
to have formed part of the State before 1849, 
the learned Judges proceed to say: — 

“As regards lands subsequently acquired, 
we think the case is different. The custom 
owed its rise and raison d'etre to the exist¬ 
ence of the State and the exigencies of chief- 
ship. A family custom, respected by the 
authorities and fully established as accom¬ 
panying the chiefship, must be held to obtain 
as regards the estates of the chiefship as 
such. But when the chiefship ceased as an 
independent entity, it was not only privileges 
but duties and liabilities also which were 
abrogated, and we do nob think that lands 
and property acquired by the Nawab after 
1849, with income, which he was admittedly 
competent to deal with as he pleased, can be 
held to bo subject to the same rule of succes¬ 
sion now as the land which once appertained 
to the chief as chief.” 

Their Lordships regret to be unable to 
follow the reasoning on which the view 
expressed by the learned Judges proceeds, 
or assent to the conclusion at which they 
have arrived. There is nothing to show that 
the Government, in withdrawing the civil 
and criminal powers the chiefs had hitherto 
exercised, intended to make any alteration 


in their status cr to vary the rule which had 
governed the succession to the Knnjpura 
Estate. The withdrawal of those powers 
was, no doubt, due to the needs of adminis¬ 
tration, but that oircumstance cannot affect 
the ousto'm under which the entire Estate 
descended by the rule of primogeniture to 
a single male heir. 

On the whole, their Lordships are of opi¬ 
nion that the appeal of the defendant Ibra¬ 
him should be decreed and the plaintiffs' 
suit dismissed. They will accordingly 
humbly advise His Majesty to discharge the 
decree of the Chief Court, and to restore that 
of the District Judge, dismissing the plaint¬ 
iffs* suit. 

The plaintiffs will pay the costs of the 
appeals. 

Appeal decreed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No 2457 op 1908, 

February 12, 1912 
Present :— ilr. Justice D. Ghatterjee. 

January 27, 1912. 

Present :— Mr. Justice Obitr-y and 
Mr. Justice Coxe. 

RADHA KANT CHAKRAVARTI— 
Defendant No. 6—Appellant 

RAMANANDA SHAHA— Plaintipf— 

Respondent, 

Kstoppcl — Pleading-^ Non^transferahlc occupancy* 
holding — Mortgage withont landlord’s consent— Salehy 
mortgagor to third party^Purchaser taking fresh lease 
from landlord — Mortgagee's suit for sale — Plea of pur* 
chaser that mortgage invalid, if tenable. 

An ocoupaiicydioUling wliioU was not transferable 
witliout tho consent of tho landlord, was mortgaged 
to tho plaintiff. Defendant No. 1, who was the heir of 
tho mortgagor, sold a part of this holding to defen¬ 
dant No. C with tho consent of the landlord who sub¬ 
sequently gave n fresh lease to tho defendant No. 6 
at an enhanced rent. On a suit being brought on 
tho mortgage, tho defendant No. 6 pleaded that tbe 
mortgage was void ns tho holding mortgaged >vas not 
transferable without tho consent of tho landlord and 
no such consent had boon obtained : 

Held, {Per Chitty nwd Chatterjee, JJ.,Coxe,J.tdis* 
senting) that tho dofondant No. 6 was estopped from 
raising tho plea of non*trnnsferabiUty, 

Doc V, Stone, 3 C. B. 176; 15 b. J. 0. P. 234; 10 JoP. 
280; 71K. H. 311; Doc y. Vickers, 4 Ad. & K. 782; 6 
N. & M. 437; G L. J. K. B. 266: Hughes v. floioanX, 26 
Bonv. 675; 63 Eng. Hop. 756 and Dchendra Nathy* 
Mirza Abdul Samed, 1 lud. Cns, 264; 10 C. Ii. J. 160, 
relied upon. 

Appeal from the decree of the District 
Judge of Tipperab, dated July 28th, 1903, re« 
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versing that of tVie Mansif of Oomiilah, dated 


Jaunary 17th, 1907. 

This appeal at first came for hearing be¬ 
fore Chitty and Coxe, JJ., who having differ¬ 
ed in opinion, passed the judgment given be¬ 
low. 

JUDGMENT. 

OfliiTr, J.— This is an appeal by Radha 
Kanta Chuckerbutty, defendant No, 6 in a 
mortgage suit, against the decree of the Dis¬ 
trict Judge of Tipperah rasking him liable 
under the mortgage. One Maniram, or Manu 
Kaiburtu, husband of defendant No. 1, by a 
kabala dated 27th Aswin 1307 (13th Oc¬ 
tober 1900), mortgaged 8 kanis, 13 gandas^ 
3 koras of land, in which he held ryoti rights, 
to the plaintiff to secure Rs. 400 and interest 
at Rs. 1-14 per cent, per mensem. Maniram 
died without having paid off the mortgage 
or any part of it. His widow, defendant 
No. 1, tranferred some portion of the land to 
defendant No. 2, who again sold to de¬ 
fendant No. 3, Defendants Nos. 3 and 4 are 
puisne mortgagees of those portions. By a 
kabala, dated and registered on 27th Pous 
1313 (lUh January 190’), defendant No, 1, 
with the consent of the landlord, sold plots 1, 
2, 3, 4, G, 7 of the lands in suit, measuring 
between 4 and 5 kanis, to defendant No. 6. 
The suit was filed by plaintiff on 12th Janu¬ 
ary 1907. Defendant No. 6 was not at first 
made a party. After the institution of the 
suit, namely, on I3th Magh 1313 (27th 
January 1907),the defendant No. 6 took a fresh 
settlement from the landlord of the land which 
he had purchased from defendant No. 1 and a 
paitah and qabuliat at an enhanced rent were 
exchanged. Defendant No. 6 was added as a 
party defendant on 5th February 1907, and, 
with defendant No. 3, alone contested the 
suit. 

The only points for our determination are 
(1) whether defendant No. 6 was a proper 
and necessary party to the suit and (2) whe¬ 
ther be is estopped from pleading the invalid 
dity of the mortgage on the ground that the 
ryoti vxghioi Maniram was not transferable. 
The District Judge decided against him on 
both points and defendant No. 6 has appealed. 
As to the first point, the appellant’s 
Pleader relied on the case of Jangeswar Dutt 
V. Bhuban Mohan Mitra (1), but, in my opi¬ 
nion, this is a very different case. There it 

was held that a third party, who is in no 

(1) 3 3 0.425) 3 0. L. J. 205. 


way connected with the mortgage and who 
claims adversely to both mortgagor and mort¬ 
gagee, cannot be made a party to a suit on the 
mortgage in order to try the question of his 
title. Here defendant No. 6 admittedly ac¬ 
quired a title to the land in question iu the 
first instance from the mortgagor, but claims 
to have exchanged it for something better by 
subsequently taking a fresh settlement from 
the landlord. The question whether he can 
he allowed to do this is a question properly 
arising for determination in the mortgage 
suit, and he was, therefore, rightly made a 
party defendant. The next question is whe¬ 
ther he is estopped, as a representative of 
the mortgagor, from denying the validity of 
the mortgage; in other words, can he now be 
allowed as against the mortgagee to relinquish 
the title which he derived from the mortgagor 
and set up the title subsequently acquired from 
the landlord? The learned Pleader for the 
appellant cited the case of Agarjm Bibi v. 
Panaulla (2), but, in myopinion, that case has 
really no bearing on the present question. 
The question seems tome one to be decided 
on general principles of equity. Dsfendant 
No. 6, having previously obtained the land¬ 
lord’s consent, purchased a portion of this 
holding from defendant No. 1. He clearly 
derived his title to what he purchased from 
defendant No. 1 alone and not, as has been 
argued, from defendant No. 1 and the land¬ 
lord together. The whole title to what de^ 
fendant No. 6 purchased was in defendant 
No. 1, and the fact that the landlord’s consent 
was necessary before she could part with it, 
does not mean that the title was derived in 
part from the landlord. 

Defendant No, 6, therefore, took what he 
purchased subject to the liabilities which 
defendant No. 1 or her husband had incurred- 

that is to say, he took subject to the mort¬ 
gage. If the suit had then been brought 
against him, he could not have denied the 
validity of the mortgage. Can he subse- 
quently throw off that title and acquire a new 
one for the obvious purpose of defeating the 
mortgagee’s claim? I am of opinion that it 
would be inequitable to allow him to do so 
and it would certainly open the door to 
fraud iQ a large number of cases. 

The case of Krishna Lai Saha v. Bhairah 

C2) 6 Ind. Cas. 452; 14 C, W, N. 779; 12 C L T 
169; 37 0. 687. ’ 
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Chandra Rohat (3) was brought to oar notice. 
The facta of that case appear to bo very differ¬ 
ent from the present. There the contesting 
defendant had purchased the right, title and 
interest of the mortgagor at an execution sale. 
If the occupancy-holding was not transferable 
by custom, he took no interest in it by his pur¬ 
chase. That appears to me very different 
from the present case of a voluntary transfer 
by the mortgagor made with the landlord’s 
consent previously obtained. Here defendant 
No. 6 obtained a perfectly good title by his 
purchase from the mortgagor with the land¬ 
lord’s consent subject only to the mortgage. 
There could be no possible object in his ob¬ 
taining a fresh settlement from the landlord 
at an enhanced rent except to defeat or 
endeavour to defeat the claims of the mort¬ 
gagee. This he ought not to be allowed to 
do. 1 would dismiss the appeal with coats. 

As my learned colleague is of a different 
opinion, the case must be laid before the 
Chief Justice for reference to a third Judge. 

Hearing fee 2 gold moluirsior each hearing. 

Coxo, J.—I think that this appeal ought 
to be allowed. The land to which it relates 
was purchased by the appellant on the Hth 
January 1907 with the landlord’s consent, 
andonthe2?th January 1907, the appellant 
obtained a settlement from the landlord at 
an enhanced rent on payment of a premium. 
The land formed part of a holding which 
had been mortgaged to the plaintiff without 
the landlord’s consent by the husband of 
the vendor of the appellant. Tlie plaintiff 
sued upon tho mortgage on the 12th January 
1907, not making the appellant a party. 
But as the other defendants objected, the 
plaintiff made the appellant a party on the 
bth February 1907. It is found that tl»e hold¬ 
ing was nob transferable without the landlord’s 
consent and that the sale to the appellant 
was effected hona fide for consideration. 

The question for decision is whetlier, under 

these circumstances, the appellant is estopped 

from pleading that the holding was not 

transferable without tho landlord’s consent. 

That it was nob so transferable is laid 

down in numerous rulings of which the 

last is Agarj‘tn Bibi v. rananlla (2). The 

mortgagee took nothing by his mortgage and 

all that has to be decided is whether tho 

appellant is entitled to say so. Now, if ho 

had purchased the holding in execution of 
(3) 9 0. W. N.jCcxLViii. 


a money decree, at which no title what¬ 
ever would have passed and the judgment- 
debtor’s interest would, in the eye of the 
law, liave continued to subsist [Bi'ram Ah 
Sheikh v. Oopi Kanta Shaha (4)], and had 
subsequently taken a settlement, he would 
have been entitled to raise the plea that 
the holding was not transferable by the 
judgment-debtor without the landlord’s con¬ 
sent [Kyishna Lai Saha v. Bkairab Oha^tdra 
Rohat (8)]. It seems anomalous that a person 
acquiring title in such a manner should 
practically get the property free of encum¬ 
brances while one who regularly purchases 
according to the law with the landlord’s 
consent should bo bound by all that the 
original tenant-debtor has unlawfully done. 

Doubtless, there is authority that a tenant 
w'ho mortgages his property without the 
landlord’s consent is estopped from afterwards 
pleading that it is not transferable. The 
learned Judges, who decided the case of 
A(;ar}a7i Bihi v. FanauUa (2), guarded them¬ 
selves from expressing an opinion on this 
point and it has been strenuously argued 
in this case that there can be no estoppel 
against the law of the land. If it be assumed 
that the transferee knows the custom of the 
country that holdings are not transferable 
without oousent then, it is said, he cannot be 
misled by the statement of the tenant that 
his holding is so transferable. But, undoubt¬ 
edly, there is plenty of authority for the 
opposite view and I am not prepared now 
to question that authority. 

Bub I do not think that the principle of 
estoppel should be extended to purchasers 
with the landlord’s consent. If a man wants 
laud, which he knows to be not transferable 
without the landlord’s consent, and buys it 
with the landlord’s consent, I do not see 
why he should be bound by previous transfers 
without consent, which he had every reason 
at the time of his purchase for believing or 
indeed knowing to be invalid. He is not, 
1 tliink, a mere representative of the tenant 
within the meaning of section 115 of the 
Evidence Act, bub something more than 
that. Two persons, the landlord and the 
tenant, had to join in giving him his title 
and he does not derive his title exclusively 
from either but from both. So far as ha 
derives it from the landlord, he is not, in 

luy opinion, the representative of the tenant 

(i) 1 C. W. N. 39G; C. 355. 
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and is entitled to question the tenant’s aliena¬ 
tions. 

Taking this view, I would allow the appeal 
and restore the Munsif’s deoision. 

The learned Judges then stated the point 
of law, upon which they differed : 

In accordance with the provisions of 
section 98 of the Code of Civil Procedure 
(Act V of 1908), we state the point of law 
upon which we differ to be:— 

Whether, on the facts found, defendant 
No. 6 is estopped from pleading the in¬ 
validity of the mortgage in suit on the ground 
that the ryoH right of Maniram was not 
transferable without the landlord’s consent? 

The case was then sent to Chatterjee, J., for 
his decision upon the point. 

Babus Harendra Naratn Mitra, and Shasha- 
dhar Boy, for the Appellant, 

Dr. Rash Pehart Qhose, Babus Dhirendra 
Lai Kastgir and Qopal Okandra Das, for the 
Respondent. 

JUDGMENT. 

D. Chatterjee, J.—An occupancy-holding, 
which has been found to be not transferable 
without the consent of the landlord, was 
mortgaged to the plaintiffs. Defendant No, 1, 
who is the heir of the mortgagor, sold a 
part of this holding to defendant No. 6 
with the consent of the landlord, who sub¬ 
sequently gave a fresh lease to defendant No. 
6 at an enhanced rent. On a suit being 
brought on the mortgage, the defendant 
No. 6 pleaded that the mortgage was void 
as the holding mortgaged was not transfer¬ 
able without the consent of the landlord 
and no such consent had been obtained. 
There being a difference of opinion as to 
whether defendant No. 6 was estopped from 
pleading the non-transferability of the holding, 
the question has been referred to me under 
section 98 of the Civil Procedure Code, 

I shall in this judgment call defendant No. 1 
the mortgagor and the defendant No. 6 the 
appellant. 

It is contended by the learned Vakil for 
the appellant that there can be no estoppel 
against a statute and as an occupancy holding 
is not transferable under the Bengal Tenancy 
Act, there can be no estoppel from pleading 
what the statute provides. The statute 
however, does not provide either that these 
holdings are tranferable or not transferable, 
but leaves the question to be decided by 
local usage or custom. See sections 17S and 


183, The existence or otherwise of the 
custom or usage is a fact to be pleaded and 

proved and I do not think that the principle 

rehed on has any application to the present 
case. It IS next contended that the pur¬ 
chaser IS not a representative of the mort- 
gagor within the meaning of section 115 of 
the Evidence Act as he has derived his title 

practically from the landlord alone without 
whose consent the sale would have passed 
nothing. The landlord alone could not how- 
ever ^‘ave given him a title. Any grant 
by the landlord alone during the subsistence 
of the tenancy of the mortgagor could not 

entitle him to the possession of the holding 

Ihere is some controversy in the books as 
to whether a sale of a portion of an occu- 
paccy-holding confers any title on th 
purchaser, and the matter is under ® 

...» to .to F... B„.h. I 
take >t for granted that the mortgagor alone’ 
could not confer any title and neither conW 
the landlord by his own act and without the 
concurrence of the mortgagor Tho fw 
therefore joined to pass such title as tTe 
appellant has acquired. In this view the an 
pellant has derived some title from the morf 
gagor although he has acquired an additional 
title from the landlord, and to thaf aSi I 

tative of tte mortgagor. The mortgagor 
^as bound by his deed of mortgage 

to assert against the mortgagee that he had 
no right to mortgage and the appellant, who 

derived his title at least in part from the 
mortgagor, cannot be allowed to make a lit! 

Against this view of the law the j 

Vakil for the appellant has relied oq Two 

oases (1) an unreported decision of Ghose 

Pratf, JJ., in appeal from Appellate Do 

No. 35 of 1903 [KrMna iTsaha y mTI 

Chandra Rabat (3)] and (2) a. rl 

■D • • r\cr • :. ^ decision of 

Rampini, Officiating C. J.. and Ryves T ‘ 

Asmniunessa Khatun v. Botendra Lai h) ’’ T 

the first case an execution purchaser of the 
interest of the mortgagor in an ® 

holding, who after bis purchase obSd 
recognition from the landlord, was held to be 

not estopped from Pleading the non-trans 

ferabihty of the holding fo a suit hv T 
mortgagee on his mortgage-bond • fibo i ® 

Judges said that the defendant 

auetion-purohaser of the holding) 

■5) 12C.W.N.721;8 0.L.jr29. 
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R higher ground independent of the purchase 
and could not, therefore, be estopped from 
raising the plea of non-transferability. In 
the second case, the landlord himself pur- 
chased a mortgaged holding in execution of 
a money-decree and then took the plea in 
a suit by the mortgagee on his mortgage 

and was held entitled to do so. 

I do not think it would be right to 
distinguish these cases as cases of purchase 
by auction-sale: for although there were 
some oases in the books [see Lala Parhhu Lai 
V. Mylne (6); Qour Sunder v. Hem Ohnnder 
(7); Bashi Ohunder v. Enayet AU (8)] which 
held, on the authority of certain dicta of the 
Judicial Committee [see Anundomcyee v. 
Dhonendro Ghunder (9) ; Dinendro Nath 
Sannial v. Ram Goomnr (10)], that estoppels 
binding upon the judgment-debtor were not 
binding upon the auction-purchaser, the 
matter has been finally set at rest by the 
Judicial Committee itself in the case of 
Mahommed Mozaffer Rossein v. Kishori Mohan 

Roy (11), in which their Lordships held that 

the auction-purchaser was bound by an estop¬ 
pel which bound the person whose right, 
title and interest he purchased. There is, 
however, a material distipction and that is 
that in neither of those cases the mortgagor 
co-operated with the purchaser for creating 
a title in derogation of the mortgage. This, 
upon general principles of equity, the mort¬ 
gagor should not be allowed to do and there 
is ample authority for this. I may refer in 
this connection to the case of T)ce v. Stone 

(12), in which it was held that it was nob open 
to a person, who has derived title from a 
mortgagor, to set up against the claim of the 
mortgagee a title which the mortgagor him¬ 
self could not set up. In tlie case of Vo3 v, 
Vickers (13), a mortgagor of a leasehold pro¬ 
perty suffered an ejectment and took a fresh 
lease; he was not allowed to set up this new 
lease against the claim of the mortgagee. In 
the case of Hugltps v. Tfow ird (14), the mort¬ 
gagor, in collusion with the lessor and ths 

(0) I t 0. 4,01. {7) 10 C. 353 at p. 300. 

(8) 20 (h 230. 

tO) 14 M. I. A. 101 at p. Ill; 10 W. K. 10 (P. C.); 
8 B. L. K. 122. 

(10) 8 I. A. 65; 7 C. 107; 10 C. L. II. 281. 

(11) 22 C, 909; 22 I. A. 120. 

(12) 3 C, B. 170; 15 L. J. C. P. 234; 10 Jar. ISO; 71 
U. K. 311. 

(13) 4 Ad. E. 782; 0 N. & M. 437; 0 L. J. K. B. 206. 

(14) 25 Beav. 575; 53 Eng. Rop, 750, 



second mortgagee, incurred a forfeiture of the 
mortgaged lease-hold and took a fresh lease 
from the landlord, but was not allowed to set 
up this lease in answer to the suit of the' 
mortgagee. The case of Debendra ^ath Sen 
v. Mirzo Abdul Samed Seraji (15) may also 
be referred to as supporting this coDolasiou. 

In the result, therefore, T agree with Mr. 
Justice Chitty and hold that the appellant, 
the defendant No. 6, is estopped from raising 
the plea cf non-transferability. 


Appeal dismissed, 

(15) 10 C. L. J. 150; 1 Iiid. Cas. 264. 


CALCUTTA HIGH COURT. 

Miscellaneous Civ»l Appeal No. 249 

OF 1911. 

January 31, 1912. 

Present: —Mr. Justice Caspersz and 
Mr. Justice D. Chatterjee. 
CHANDRA KUMAR DEAR— Judqmrnt- 

DEiiTOR—A ppellant 

versus 

RAM DIN PODDAR and ANOrHBR— 

Decree-holders—Respondents. 

Aclnowledgmcnt —Several judgment^dehtors — Ac^ 

Icnowledgmcnt by on<?, whether saves limitation against 
others — Application for e.rccution for a certain sum—Ac* 
knou'ledgment of mme — Subsequent applicationJoraddi¬ 
tional amount not included in first application — Whether 
Limitation savod in respect of additional amount—Limi‘ 
tation Act {XV of 1877), s. 19. 

If a joint claim is made against A , B. and C,, each 
one of them is a party against whom the claim is 
made, ami if any one has made an acknowledgment 
witiiin tiio meaning of section 19 of the Limitation 
Act, )io will start the xnmning of a fresh period of 
limitation against himself alono. 

Therefore, an acknowledgment made by one of 
several judgment-debtors cannot operate to save 
limitation ns against any of the judgment-debtors 
other than the person making tho' acknowledg¬ 
ment. 

Richardson v. Voaaye, L. U. 6. Oh. 478; 40 L. J. Ch. 
338; 25 L. T. 230: 19 W. U. 612; Bhogilal v. Amritlal 
17 B. 173 and Dharma v. lialmakandf 13 A. 458, 
referred to. 

iYara;/aaa Ayyar v. Venkata Ramana Ayyar^ 25 M. 
220, rala.sabramrtHia Pillai v. Ramanathun Chettiar 
32 M. 421; 2 Ind. Cas. 309; 6 M. L. T. 102 and 
AhsanuUav Da Hi in t Din, 27 A. 675; A. W, N. (1905) 
108; 2 A. L. J. 287, relied upon. 

Tho decree-holder applied for realisation of Re. 281 
as tho amount of the decree, and one of the judg¬ 
ment-debtors noknowledgod that sum. Subsequently, 
tho dcoroo-holdor applied in execution for realisation 
of Its. 845 including an additional amount of interest 
which by mistake was not mentioned in the first 
instance; 
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Beld, that the aokaowledgment was onlj in res¬ 
pect of the smaller amount and could not give a fresh 
starting point for limitation as regards the additional 
amount. 

Appeal from the order of the District 
Judge of Chittagong, dated January 19tb, 
1911, affirming that of the ilunsif of Pafciya, 
dated August 22nd, 1911, 

Babua Mohendra Nath Roy and Krishna 
Prasad Sarhadhikart^ for the Appellant. 

JUDQ-MBNT.—This appeal arises out of 
au application for the exeeatiou of a morfc- 
gage-decree passed on the 19th of December 
1901 and made absolute for sale on the 4bh 
September 1906. This first application for 
execution was made on the 13th of December 

1906, for a sum of Rs. 231 odd annas taking 
the interest as Rs. 12 only, whereas it was 
in reality Rs. 661 Rs, J2. On the 7th 
of March 1907, the appellant, defendant No. 
4, who was one of the purchasers of the 
mortgaged properties (from the mortgagor 
defendant No. 1), made au application that 
the decree-holder had claimed Rs. 231 and 
annas 15 including coats; that this amount 
could be realized by the sale of property 
No. 11 alone, and, in any case, that he was 
prepared to deposit any part of the claim 
not satisfied by the sale, or the whole of the 
claim. On the 9th March, the decree-holder, 
who was under the impression that his 
claim of Rs. 231 was in accordance with the 
decree as passed and that the decree must 
bo amended, withdrew the application for 
execution. He found out, however, that no 
amendment was necessary, and that he had 
made a mistake, and he again applied for 
execution on the 24th January 1910 for Rs. 845 
including Rs. 661 for interest which he had 
omitted to claim in his previous application. 
One of the judgment debtors objected that 
the application was barred by limitation, 
but the decree-holders contended that the 
application of defendant No. 4,dated 7th March 

1907, contained an acknowledgment of liability 
and saved the application from the bar of 
limitation. The first Court held that the 
application was barred except against defen¬ 
dant No. 4 and allowed execution to proceed 
against him. The lower Appellate Court 
has upheld that decision and hence this 
second appeal by defendant No. 4, 

It is contended by the learned 7akil for 
the appellant,— 


( 1 ) that the acknowledgment being made 

by one of several judgment-debtors in respect 

of a joint decree, it is of no avail to the 

decree-holder and the whole decree is barred* 
and ’ 

(2) that the acknowledgment is only in res¬ 
pect of theamount claimed,namely, Rupees 231 
and annas 15, and cannot be extended to the 
Rs. 661 interest which was not claimed. 

Reliance has been placed by the learned 
Vakil for the appellant upon the case of 
Richardson v. Yoimge (1) and two Indian cases 
based upon the same, R;^o^^7aZ v. Amriilal (2) 
DAurma V. Balmakund (3). As regards 
Richardson v. Younge (1), it is sufficient to 
say that it has no application to the present 
case. It was the case of an acknowledgment 
by one of two trustees who were mortgagees 
as such, and had, therefore, no several and 
apportionable interests in the mortgage 
Sir G. Mellish, L. J., said in reference to the 

was simply 

joint tenant with his co-trustee of the laud 

and jointly entitled with him to the mort’ 

pge-money. Had the mortgagees not been 
trustees the case would have stood very 

differently, for they must almost of necessity 

have been entitled to some distinct interests 
in the mortgage-money.” Sir W. M. James 
li. J , said: our decision is confined to the 
case of mortgagees who are trustees and are 
shown to be suoh on the face of the deed ” 
The case of Bhogilal v, AmrMal(2) was decided 
upon the wording of Article liS of th« 

second Schedule to Act IX of 1871, which 

required an acknowledgment by the mort- 
gagee or sonae person claiming under him 
and It was held that as the Act did not 
provide for an acknowledgment by an agen 

oL acknowledgment by 

one of the heirs of the mortgagee would not 

sufiice al hough he may have aoted as the 

agent of his co-heirs. Section 20 of the Act 

had no application as it was not an acknow 
ledgment in respect of a debt or legacy but Tn 
respect of the right of the mortgigo" “ 
redeem. It is true Jardiue, J 

JCjcI^rdson v lounge ( 1 ) and to’the option 
of Mr, Coof, who referred to that paoa 

proposition that 

where there is a mortgage to two \i 

..M c. 

(2) 17 B. 173. 

(3) 18 A. 458. 
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there mnst be ae acknowledgment by both,” 
but we have 6hown that the facts of 
Richardson v. Younge (1) do not support that 
general proposition and that the judgments 
of the Lords Justices are quite plain as to 
the distinction. The Allahabad case, Rharma. 
V. Balmakund (3), followed the Bombay case 
and was based on the wording of sub-sec¬ 
tion 15 of section 1 of Act XIV of 1S59, 

which was similar to the wording of Article 

148 of the second Schedule to Act IX of 
1871. Mr. Justice Banerji, who tried the 
case as a single Judge, said; The mortgage 
was made in favour of two mortgagees jointly 
and it was not a mortgage in which the 
interests of each mortgagee could be ap¬ 
portioned so as to allow of tlie mortgage 
being redeemed piece-meal.” The report, 
however, does not disclose the nature of the 
mortgage and, in any case, the wording of 
the Act of 1859 must have regulated the 
particular decision. 

The present case, however, must be decided 
on the Limitation Act of 1877. Section 19 

requires the acknowledgment to be by the 
party against whom the right is claimed. 
Section 21 does not lay down an exception 
to section 19, but enumerates those cases 
in which the act of one member of a 
class is liable to be taken as the act 
of all; in respect of these cases it provides 
that an acknowledgment of one shall not 
by itself be taken as the acknowledgment 
of the other, but that there must be something 
else such as authority express or implied. 
It does not pay that the acknowledgment 
shall be ineffectual even against the party 
who made it. Such a party, if he is included 
in the party agaiust whom (ho right is 
claimed, must be responsible for his own act 
under section 19. If a joint claim is 
made against A , B. and 0., each one of 
them is a party sgainst whom the claim is 
made and if any one has made an acknow¬ 
ledgment within the meaning of section 19, 
he will start (lie running of a frec^h period 
of limitation. In the case of Narapana Ayyir 
V. Veyikata Ramma Apjfar (4), Sir Arnold 
White, C.J., and Bhashyam Ayyangar, J., dO' 
creed a suit on a mortgage*bond against the 
defendant who had made an acknowledgment 
and not against liis co-mortgagor. It may 
be said, however, that it was a mere opinion 

as the matter was not argued and was in 
(4) 25 M. 220. 


fact admitted by Counsel, and the ultimate 
decision of the Full Bench that Article 147 
applied to the case made the question of 
acknowledgment immaterial as the mortgage 

was of 1882 and the suit had been brought 
in 1897. It was, in any case, the opioiou 
of two eminent Judges and is as suoh 
entitled to some weight. In the case of 
ValasubraTnania Pillai v. Rarr^anathan Ohsiiiar 

(5), Sir Arnold White, 0. J., and Abdur 
Rahim, J., set aside a decree on a bond-note 
so far as it affected one defendant who had 
not made or authoiizad a part payment 
made by anothor membsr of the family. Iq 
the case of Alisanullah v. Dakhini Din (6), 
the Allahabad High Court (BUir and Barkitt, 

JJ.), said: “Oo general principles, one 
debtor, by acknowledging a debt or making a 
part payment otherwise than as the agent 
of the other debtors, cannot keep alive the 
right of the creditor against those debtors.” 

In the result the learned Judges dismissed 
the application for execution in so far as 
it sought to enforce the decree against one 
of the judgment-debtors otherwise than as 
one of the legal representatives of the parson 
who had made the part* payment. These 
cases support the view we take that the 
execution may proceed against defendant 
No. 4 who made the acknowledgment and 
not against tho others against whom it is 
barred by limitation. 

Then comes the second question as to the 
extent of the acknowledgment. The decree- 
holder applied for the realisation of Rs. 231 
and odd annas as the amount of the deores 
and the petition of defendant No. 4 expressly 
mentioned that sum and made certain 
praye s for realizing it If tho present claim 
for an additional amount of Rs. 661 had 
been made, there is no knowing whether 
defendant No. 4 would have made the ap¬ 
plication at all. Acknowledgment connotes 
knowledge or oonsoionsoess of the harden 
one assents to bear, and it cannot be said that 
defendant No. 4 made acknowledgment of 
liability in respect of the whole claim now 
made. *’If, however, a definite sum smaller 
than the sura claimed is named in the ac¬ 
knowledgment, only the sum named, it seams, 
is taken out of the statute”,—Darby and ^ 

Bosauquet, page 99, • 

(5) 32 M. 421; 2 lud. Cas. 30 5 M. L. T. 102. 

tO) 27 A. 575; A. W. N. (1905) lOSj 2 A. h. J. 287. 


INDIAN Oases. 


705 


Voi. xiii3 

ANaULU AND CO. V. SASSOON AMD^CO. 

The decree-holder cannot,therefore,execate 
for more than Rs. 231 and 15 annas phis in- 
terest at the rate of 6 per cent, from the 
date of the acknowledgment against the 
share of defendant No. 4 only in the mort¬ 
gaged properties. The appeal decreed to 
that extent, but without costs as no cne 
appears for the respondent. 

Appeal partly decreed. 


CALCUTTA HIGH COURT. 

Appeal feom Original Civil No. 35 

OP 1911. 

February 13, 1912. 

Present :—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr, Justice Woodroffe, 

M. S, ANGULIA and Co.— Dependants— 

Appellants 

versus 

E. D. SASSOON AND Co.— Plaintiffs— 

Respondents. 

Contract—d^ouyhUnote signed hy agent ^Authority 
of agent—Power-of-aitorney, construction of—Power 
of re-sale-^Non^appi'opriation of goods to fulfilment of 
contract—Measure of damages. 

The defendants authorized their asrent by a power- 
of-attorney to direct, superintend, manage, con¬ 
trol and carry on in Calcutta, in the name of defen¬ 
dants, the business of general merchants as carried 
on by the defendants in Singapore and elsewhere. For 
that purpose, the widest powers were vested in the 
agent, followed by the qualification that nothing 
therein contained should be deemed to authorize the 
attorney to speculate in gunnies, opium, shares or 
exchange. The agent under the power-of-attorney 
signed a bought-note for the purchase of sugar from 
the plaintiffs on behalf of the defendants: 

^ Held, that the transaction, even if it was a specula¬ 
tion, was outside the terms of the express prohibition 
on speculation; that the words ‘*as now carried on in 
Singapore and elsewhere” were merely descriptive of 
the general character cf the business, and were not 
intended to limit the articles in which business was 
to be done or to define the terms on which it was to 
be conducted; and that mere imprudence of the act did 
not render it unauthorized. 

In the contract, it was agreed that delivery of the 
sugar was to be taken on a certain date; “in default 
the sellers will have the option of re-seliing the same 
* * * and hold the buyers respcnsible for all 
consequences.” In a suit by tho sellers for the 
alleged breach of the contract, they claimed as 
damages the difference between the contract price 
and the amount realised on the re-sale which took 
place about a month after the due date. There was 
no evidence as to any damage on the due date: 

Held, that, as the sugar was in bulk and the vendors 
had not even appropriated the goods for the pur¬ 
poses of the agreement, it could not be said that 
there were goods to which the power of re-sale applied 


so as to make the result of that re-sale the measuro 
of damages, and that the suit should fail. 

Appeal from the judgment of Harington, J., 
which is reported in 10 Indian Casesatp. 895, 

Messrs. Knight and Pugh, instructed by 
Messrs, Tugh 8f Co , Solicitors, appeared for 
the Defendants-Appellanls, 

Messrs. 8, P, Sinha, S. B. Das and N. 
Sarkar, Instructed by Mr. N. 0, Bose, Solici¬ 
tor, appeared for the Plaintiffs-Respondents. 

JUDGMENT. 

Jbnsins, C. J.— This litigation has been 
occasioned by the alleged breach of a contract 
for the sale of sugar. The terms of the 
contract are set forth in the bought-note, 
Exihibit A to the plaint. 

This document is dated the 28fch Pebuary, 
1910, and is signed by M. 0. Misry on behalf 
of the defendanfs* firm. 

By it the defendants' firm purports to buy 
from the plaintiffs 750 tons of white cane 
Java sugar, the shipments to be made during 
August, September, October, November, 
December equally. The price was Rs. 7-14 9 
per bazar maund ea:-jetty or docks. Delivery 
was to betakeu by the buyer CtU-jetty or 
dock within 3 days and it was expressly 
provided as follows: 

“The goods to be at the buyer's risk and 
peril from the time of landing of the sugar 
until they be removed from jetty, dock, ghat 
or godown, and should the buyers fail to 
take delivery of the sugar, the sellers will 
have the option of re-selling the same in the 
open market by private sale or by public 
auction and hold the buyers responaihle for 
all consequences.” On the 14fch September, 
the plaintiffs wrote to the defendants’ firm 
in reference to 150 tons of sugar on board 
the S. S. 0 being the August shipment 
under the contract, and gave notice of the 
expected arrival of the steamer on or about 
that day. The steamer arrived on the 15th 
and on the 6fch of October, delivery was taken 
of 25 tons under the contract, but beyond this 
no delivery was taken. 

On the 8th of November, the plaintiffs sold 
the balance of 125 tons, and it is their case 
that this was done in exercise of the power 
of re-eale vested in them by the contract. 
On this footing, they demanded from the 

defendants’firm a sum of Rs. 2,341-14.9 as 

representing the difference between the 
contract price and the amount realized on 
the re-sale; and further sums fop interest 
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and charges which brought the whole of 
their demand up to Rs. 2,74>12*6, 

The claim was resisted by the defendants* 
Srm and so this suit was brought. 

The case camefor trial bafore Hariogton, J., 
and the three following issues were raised; 

(1) whether the suit lies under Order XXX; 

(2) whether the Manager Misry had author¬ 
ity, and (3) whether there could be no re-sale 
of unascertained goods. The learned Judge 
decided the Ist and 2nd issues in the plaintiffs* 
favour, and on the 3rd against them. He, 
however, directed an inquiry as to damages. 

Prom this decree, defendants* firm has 
appealed. The objection of want of jurisdic¬ 
tion embodied in the 1st issue has been 
abandoned, and the points made before us 
are these; 

Firsts it is said that the contract was 
unauthorised, and secondly^ that as the Judge 
decided against the plaintiffs* contention 
that the price on the re-sale furnished the 
measure of damages, he should have dismissed 
the suit and not directed a reference. 

For the plaiotiSs,it has beencontended that 
the Judge was in error in deciding adversely 
to bis contention as to the re-sale, and 
though no cross-appeal or cross-objections 
have been filed, it is urged that Order XLT, 
rule 33, empowers the Court to give effect to 
the defendants* contention as to the re sale. 

First, I will deal with the defendants* 
contention that the contract was unautho¬ 
rised. 

I do not propose to deal with this at 
length for I am in complete agreement with 
Harington, J., on this point. 

True it is, that the contract was signed 
not by the defendant but by Misry, his 
agent; but Misry was acting under a 
power-of attorney which authorised liim to 
direct, superintend, manage, and control 
and carry on in Calcutta, in the name of 
M. S. E. Angalia Co, the business of 

general merctiants as then carried on by the 

defendant in Singapore and elsewhere. For 
that purpose, the widest powers were vested 
in Misry, followed no doubt by fho qualifica¬ 
tion that nothing therein contained should be 
deemed to authorize the attorney to speculate 
in gunnies, opium, shares, or exchange. 

It is urged that the transaction iu suit was 
a speculation and so in contravention of the 
power- of-attorney. 

But even if it was a speculation,— and this 


is a view that has not been established^ 
it is outside the terms of the express pro« 


hibition on speculation. 

But then it is said the transaction is not 
in accord with the manner in which business 
was carried on by the defendant at Singa¬ 
pore, and ill this connection, the defendant 
complains that a commission for bis exami* 
nation should have been issued, as this 
would have enabled him to prove this point. 
In my opinion, there is no force in this 
contention, and 1 am confirmed in this 
view by the fact that at the hearing the 
request for a commission was not advanced. 

And I think there was very good reason 
for this. The words “as now carried on by 
me in Singapore and elsewhere,** are merely 
descriptive of the general character of the 
business and were not intended to limit 
the articles in which business was to be 
done or to define the terms on which it was 
to be conducted. It is not suggested that 
the agent could not purchase sugar, or that 
a forward contract could not be made; the 
objection when analysed is as to the prudence 
of the transaction, and its mere imprudence 
would not render it unauthorized. 

Then it is oontended that as the plain¬ 
tiffs* claim to damages, as formulated in the 
plaint and the issues, rests on the re-sale, the 
Court should not have directed a reference 
as to damages on a totally different basis. 
I think this contention is entitled to great 
weight, and all the more iu view of the fact 
that the plaintiffs, wheu challenged by the 
defendants, refused to amend their plaint 30 
as to make a case of damages on the difference 
between the contract price and the market 
price at duo date and were supported in 
this refusal by the Court. And there is 
yet auotiier oircumstanoe which lends strength 
to the defendants* contention. 

The due date under the contract is the 
2l8t September, aud there is no evidanoe 
of damages on that date: on tbe contrary, 
the evidence, such as it is, points the other 
way. 


To evade ibis difficulty, it is suggested 
that the due date was postponed, and in fact 
that the leaiued Judge treats the20ch October 
as the day of breach. 

But postponement was not pleaded, nor 
was it made the subject of an issue. 

Nor does tbe matter rest there, for Mr, 
Binba, when challenged, ooald{not point to 
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any agreement, or clear indication, that the 
due date should be postponed, all he could 
contend was that it might be inferred from 
the fact that late delivery was taken of 
25 tons. 

In my opinion, it would he wrong, in 
view of the case made by pleadings and 
issues, and of the mode in which the plaintiffs’ 
case was conducted, to hold that there was a 
postponement of the doe date or to direct a 
reference as to damages. 

But then the plaintiffs claim that they 
were entitled to have the damages estimated 
on the footing of the re-sale. Harington, J., 
decided this against the plaintiffs, holding 
there was nothing to which the power of 
re-sale under the contract could attach. For 
the plaintiffs, it was contended that the 

learned Judge in so deciding failed to follow 

the decision of the Pull Bench in Moll 
Schuiti Sc Oo, V. Luchmi Ghand (1) 

But when the essential facts of that case 
and the present are contrasted, they present 
a significant difference. In Moll Schutte Sr 
Oo.’s case (1), the plaintiffs sold to the defen- 
ants under an indent contract 10 cases of 
tobacco to be shipped by steamer to Calcutta. 
The plaintiffs ordered ten cases only of 
tobacco and caused them to he shipped and 
consigned to themselves for the purpose of 
fulfilling this contract. 

The goods duly arrived, but the defendants 
refused to pay for and take delivery of the 
goods on the ground that they were not the 
goods contracted for. 

Toe goods were tendered to the defendants 
and were in accordance with the contract. 
Now, to use the phraseology of the Contract 
Act, the goods had been appropriated but 
possibly not ascertained. I say "possibly not 
ascertained” because it seems to have been 
thought by the Pull Bench that the property 
in the goods had not passed. (See 
section 83). 

The position then was that the vendors 
had done all in their power to make the 
specific goods the subject-matter of the 
coutraot. 

Now in this case, it is otherwise; here 
there was neither ascertainment nor even 
appropriation. The sugar was in bulk, and 
the vendors had not even appropriated the 
goods for the purposes of the agreement. 

V 1) C. 505; 2 0. W. N. m. 


That condition of affairs continued until after 
the re'^sale. 

Can it be then said that there even were 
goods to which the power of re-sale applied 
BO as to make the result of that re-sale the 
measure of damages? Now the answer to 
this depends on the construction of the agree¬ 
ment between the parties as did the decision 
in Moll Schutte & Go,' 8 cAse (1) turn on the 
construction of the agreement there under 
consideration. 

Neither in that case, nor in this was any 
general principle or rule of law involved. 

What then is the scope of this power of 
re-sale the words of which I have already 
read? The goods would have come within its 
operation if they had been ascertained or 
even if they had been appropriated for the 
purpose of the agreement. But, in my opi¬ 
nion, it would be going beyond the true mean¬ 
ing of the words to extend the operation of 
the clause to goods which had not even been 
appropriated and thus had in no sense become 
the subject-matter of the contract, 

I do not say that a clause could not have 
been so framed as to have this extended 
operation: there would be nothing illegal in 
it. But 1 do hold that the clause as it has 
actually been framed cannot have this opera¬ 
tion. 

This is the view taken by Harington,J., and 
he too arrived at this conclusion by the same 
process of reasoning. I think he used the word 
ascertained” not in the technical sense in 
which it is employed in the Contract Act but 
in the senoe of appropriated, for 1 feel very 
sure the learned Judge had no intention of 
disregarding the Pull Bench decision. 

The result, then, is that while I agree with 
the view of the learned Judge as to the scope 
of Misry’s authority and the interpretation 
of the power of re-sale, I think, for reasons 
I have already stated, that a reference as to 
damages should not have been granted, as 
this was opposed to the plaintiffs’ own case. 
The appeal must, therefore, bs allowed and 
the suit dismissed with costs throughout, 

WcoDSOF^E, J.—I agree. 

Appeal allowed. 
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ADHAKl DCBAIN V, 8HEODIHAL PANDE. 

ALLAHABAD HIGH COURT. 

SKCoriD Civ L Appeal No. 371 of 1911, 

January 30, 1912. 

Prcfent '.—Sir George Knox, Kt., Judge. 
ADHARI DUBAIN— Plaintiff—Appellant 

vertns 

SHEODTHAL PANDE and anotbfr— 

DrFFI.PA'^TS— RptFO.' DENTS. 

Pre-emption—Sate hy vendee to a person ertUlcd to 
pre-empt — Suit to pic-cmpt the sale hy vendee, main- 
tainahiJUy of. 

i. fold hiH property to D. on 5th of Jano IfOO. 

had a right to pre.finpt the property and was 
about to bring a si it for it, when on the 4th of June 
1910, D, the vonclee, re-sold the property to him. 
Thereupon A , who was related to t>., brought a suit 
for pre-emption on the basis of tho sale of 4th of 
June 1910, made hy D in favour of 8. 

Held, that tho suit was maintainable. 

Bannuman Rai v. Udit Karain Rai, 7 A. 9i7, Ahdul 
Razzaq v. Mumtaz Husain, 25 A. 334, referred to. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated 2Dd 
February 1911. 

Mr. Hnrihans Salmi, for the Appellant. 

Mr. Muhammad Ishaq, for tho Respond¬ 
ents. 

JUDGMENT.—This second appeal arises 
out of a suit bi ought by one Musammat Adhari 
Dubain to enforce a right of pre emption over 
a 4 pie share haq i^adnu and 8 chattac^s 
haq-i ala in Mauza Brahwan. The circum¬ 
stances which led to tho present suit arose 
out of a sale made on the Sth of June 1909. 
by Lalta Prasad, Someshar and Kateshar in 
favour of ore Musammnt Dhiraji. On the 
4th of June, 1910, Musammat Dhiraji sold a 
portion of the property mentioned in the sale- 
deed of the 5th June, 1909, to one Sheo Dihal 
Pande. On the 7th ofJuiie, 1910, Musammat 
Adhari Dubain filed this suit and impleaded 
as defendants Musammat Dhiraji, the vendor, 
and Sheo Dihal Pande, the vendee. It appears 
that all three persons, Dhiraji, Adhari and 
Sheo Dihal, are share-holders in vmhal 
Brahwan, Sheo Dihal is not in any way 
related to either M7tsaniift(it Dhiraji or .1 /m- 
sammot Adhari who are Dubains. Lalta 
Prashad, Sorncahar and Kateshar are related 
and closely related t.> S!ieo Dihal. It is 
admitted (>n both sides i hat t ho IVajihul utz of 
Mouza Brahwan contains a clause whereby a 
right of pre-emption over the propeity sold 
runs in favour of first hiss inlara^i aziz qatih and 
then ?nsardara7i aziz hail. Lalta Parshad, 
Someshar and Kateshar. by selling this pro¬ 
perty to D).iryji, contravened this clause of 


the Wojib ul-arz. One other point remains to 
be noticed, namely,that the sale-deed in favour 
of AfMsnmmai Dhiraji dated the^5th of June 

1909 was a sale-deed conveying 5 pies 5 ehaU 
^JC'S 2 bhars and the sale-deed of 4bh June 

1910 conveyed only 4 pies out of this share. 

It does not appear whence came the 8 chaitciGks 
share of haq-i-ala which is mentioned in the 
sale-deed of 4th June 1910, The Court of 
first instance decreed the claim. It held that 
Muiamm’ t Adhari was a nearer relation of 
the vendor Musammat Dhiraji. On appeal to 
the District Judge of Gorakhpur, Sheo Dihal 
contended that Adhari had no right of pre¬ 
emption as against him, and that he, Sheo 
Dihal, had a right of pre emption being 
nearly related to Lalta Parshad, Someshar 
and Kaleshar Prasad. Sheo Dihal was on the 
eve of enforcing by suit his right of pre-emp¬ 
tion when AfMsamma^ Dhiraji approached him 
and they came to terras. The terms are con¬ 
tained in the deed of 4th June 1910. The 
learned District Judge found that the rela¬ 
tionship alleged to exist between the ladies 
was a ground for pre-emption. But he went 
on to find that the second sale was, as he 
terms it, an exercise ot‘ the right of pre-emp- 
tionand, relyiugupon theoaseofflanwvianBdA 

V. Udit Naroin Uai (1), he held that the sale 
hy Dhiraji to Sheo Dihal gave rise to no right 
of pre-emption. He, therefore, allowed the 
appeal and dismissed the plaintiff’s suit with 
costs. Afnsamma^ Adhari now comes to this 
Court and urges that the tranaaotion in dis¬ 
pute being a sale and not a decree does give 
rise to the plaintiff’s right of pre-emption. 
She also put forward the plea that as the 
respondents had left a part of the property 
sold in the hands of the vendee, Sheo Dihal 
could not succeed. No other case has been 
ci^ed to me. In the course of the argument, 
reference was made to the case of Ahlul 
Rizznq V. Mumtae Husain (2), Itappersto 
ino that this second case brings out a stronger 
lighten tho real facts which led to the deoi- 
aion in Raii iman Rai's case (1) cited above. In 
b)th these cases, tho Courts had bsfore them a 
decree which had been pa9^ed upon a 
promise in a suit. In faot in Hanuman * 
case (1), tho appellant was forced to urge and 
did urge that tho compromise in the former 

suit had all the virtue of a private sale and that 

he being a nearer co-sharer, bis right of pro- 
(n 7 A. 917. 

(2; 25 A. 334. 
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emption acurued in consequence. In the case 
before me, there is no decree. Tfcmaybothe 
case, as is found to be the ease by the lower 
Appellate Court on Sheo Dihal’s story of the 
facts, that he was on the eve of instituting a 
suit for pre-emption when Dhiraji came to 
him and persuaded him to settle the matter 
between them on the terras contained iu the 
sale-deed of 4th June 19T0. But we have a 
sale-deed duly executed and registered, and it 
is a sale-deed which by itself would afford a 
right to Musammnt Adhari to bring her 
claim for pre-emption. A great deal was said 
in case to the effect that by allowing 
Adoari s claim, which, it was urged, was by 
way of collusion with Dhiraji, the Court 
would be defeating the object of pre-emption 
and introducing a stranger into the mahal. 
This, however, is not the case. U is nob the 
c.se of introducing for the first time a 
stranger who had no existence in the mahal 
before the sale took place, and if she was an 
evil, she had become for some time past an 
existing evil in the mahal. I am unable to 
give effect to the contention nrgad by the 
learned Vakil for the respondent. It appears 
to me that Adhari’s right bad accrued, and it 
is a right to which under the circumstaucss 
effect must be given. If Sheo Dihal wanted 
to make his position indisputable, he should 
either have obtained a sale-deed from Lilta 
Prashad, Someshar and Kateshar, or he 
should have taken his case into Court and 
there effected a compromise which would 
have brought him within the case of ffanw- 
Rai (1). He did neither. The result is 
that this appeal must be decreed, and the 
order of the Court of first instance restored. 
The appellant will have thirty days from 
this date to deposit in Court the sum of 
Rs. 221-15 if not already deposited. In 
default of her doing so, the suit will stand 
dismissed with costs in all Courts. She 
will get the costs of this appeal if she pays 

or has paid the money within the time 

fixed. 


Appeal allowed. 


PTJ^IJAB CHIEF COURT. 
Second Civt^^ Appeal No. 926 cf 1910. 

February 9, 1912. 

^re^ent: — Mr. Justice Chevis, 

FAKIR CHAND —Plaintiff —Arp 3LL^NT 


RAM CHAND and another—Defendants 

— Respondents. 

Cu^tom—AUenaiim-Uin.U Lnw-Prrs^impiwn- 

o/ proo/-Bralmnns of village Chirah, TahsU 
(lud Di!>ty\ct 

' the initial presumption 

IS that they are not governed by custom but by their 
personal lavr. 


The question whether such persons have given up 

their per.>'onal law and adopted the custom of the 

tribes among which they dwell, depends chiefly on 

ie met whether they are dependent mainly upon 
agriculture. 

Brahmans of villarre Chirah, Tahsil and District 
\aualpindi, are not proved to be governed by agri¬ 
cultural custom in the matter of alienations. Al- 
hough many of them no longer exercise any priestly 
functions and actually cultivate the land with their 
own hands, it is not established that agriculture is 
their sole or main occupation. 

becand appeal from the order of the 
Divisional Judge, Rawalpindi Division, dated 
2yth April 1910, reversing that of the Subor¬ 
dinate Judge, Ist class, Rawalpindi, dated 
hlh October 1909, decreeing the claim. 

Bhagat Gobin l Das, for the Appellant. 

Mr. T^an l Lil^ for the Respondents. 

JUDGMENT.—A preliminary objection 
has been taken that no appeal lies, and after 
referring to the value of the suit (the rights 
m question are occupancy-rights, and 15 

hmes the ;ama cornea to Rs. 22 8), Bhagafc 

(xobind Das admits that the objection must 

prevail But he urges that the case should 

be heard on the revision side under sec- 

tion 70 (1) (b) as regards the question 

ot the parties being governed by Hindu Law 

or custom, and under section 70 (1) (a) as to 

plaintiff not getting a decree even for his own 

share of the laud. This seems reasonable 
and I allow it. 


The plaintiff sues in respect of five oral 
sales made by his uncle Kala. The total 
area of the land sold is 27 kanals, 11 marhs. 
Ihe details of Ibo sales and the genealogical 
trees are to be found in the judgment of the 
learned Divi.sional Judge. 

It id admitted before me that the land 

sold comprises five pieces of a joint holding, 

half of which belongs to the plaintiff, and half 
to the defendant. So the plaintiff might well 
have sued for possession as regards a half 
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share in the land and for a declaration as 
regards the other half. Even if the parties are 
not governed by custom and plaintiff cannot 
challenge his ancle’s alienations on the ground 
of want of necessity the plaintiff could still 
claim possession of his own half of the land. 
But through some unexplained stupidity, 
plaintiff only claimed possession of 7 ils, 
IS-j- marlas as his own share, and asked for 
a declaration as regards the rest that the 
alienation should not affect his reversionary 

rights. ,111 

The first Court seems entirely to have 

overlooked the fact that plaintiff sued for 
possession of part of the land as his own. 
That Court held that the parties were 
gov6rn6d by cQstom, tbfl/fc ftll th6 srIgs wgig 
without neoessity except one which was bind- 
ioff on the plain!iff to the extent of Rs. 26*14, 
and gave plaintiff a declaratory decree as 
regards all the sales. The plaintiff preferred 
no appeal, so I am unable to give him a 
decree for possession of any of the land. 
The defendant-vendee appealed to the learn¬ 
ed Divisional Judge who agreed with the 
first Court as to the extent to which the 
sales were for necessity, but dismissed the 
suit on the ground that plaintiff had failed 
to prove that the parties were governed by 
custom and that plaintiff had a right to 

contest the alienations. 

The parties are Brahmans living in village 
Ohirah, Tahdl and District Rawalpindi. The 
village is owned by Qakkhars, but there are 
about J.0 or 11 houses of Brah7ii'ins in the 
village who hold land as cccupaucy-tenants, 
These Brahmans are not a compact village 
community and unless it can be shown that 
they are not only cultivators but that 
agriculture is their main occupation, 1 
think there can be no question that it must 
be held that plaintiff has failed to prove that 
custom applies. Various rulings have been 
cited, but 1 do not think I need discuss them 
in detail; the main principle followed in all 
of them I understand to he that whether such 
persons have given up their personal law 
and adopted the custom of the tribes among 
which they dwell depends chiefly on whether 
they are dependent mainly upon agriculture. 
It certainly does not appear that this 
particular lot of Brahmans any longer exercise 
priestly functions. It is also clear that 
they, or many of them, actually cultivate 
the land with their own hands. On the 


other hand, it is not shown that they have 
been laud-holders for more than two or three 
(inoludiog the present) generations past, and, 
as pointed out by the learned Divisional 
Judge, the various members are apparently 
content to stay on the land only so long as they 
can find nothing better to do; when opportunity 
arrives, they are glad to take service in the 
Army, the Post OflSce, the Murree Brewery 
or elsewhere. It may, of course, be urged 
that even amongst purely agricultural 
tribes, such as Jats^ the practice of some 
members of the family seeking their fortunes 
abroad in ^he Army or elsewhere is common. 
But in the cise of such tribes, the initial 
onus of proof lies on him who asserts that 
the parties are not governed by custom; a 
member of such a tribe may not be an 
agriculturist himself, but he is none-the less 
governed by custom as a general rule. Here, 
however, the initial presumption is that the 
parties are nob governed by ouatoai, and in the 
absence of any particular facts in the p38^ to 
show that they are governed by custom in the 
matter of alienations, I think that the Divi¬ 
sional Judge has rightly held that agrioulture 
is only one of their means of livelihood. 

I hold that though those Bra/imens often 
follow the plough themselves, it is not 
established tl at agriculture is their sole or 
even main occupation, and I, therefore, agree 
with the learned Divisional Judge in holding 
that the plaintiff has failei to prove that 
the parties are governed by custom and 
that ho can control his uncle’s alienations. 

But though the plaintiff cannot control 
his uncle’s alienations so far as his uncle a 
share of the land is concerned, he hM a 
perfect right to chalUnge those alienations 
so far as his own share is concerned. It is 
urged that the uncle has not alienated more 
than his own share, but this argument ignores 
the fact that plaintiff owns a one-half share 
in every square inch of the land. But for 
plaintiff’s stupidity, I might have givsu 
him a deciee for possession of his own shi^e 
of the land; as it is, I see no reason why 
1 should not give him n decree for a 
declaration. This decree, however, oanno 
extend to the alienation of 7 hanals^ 1 «i<**** 
sold on 23th January 1907, as the Diviaona 
Judge finds that plaintiff was present at 
mutation and acquiesced in this sale; this is 
a finding of fact which I cannot question 
on revision. 
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My decree will, therefore, extend only 
to the remaiiiiog: four sales. The decree 
will be one to take effect on the death of the 
alienor, as I do not see what relief short of 
possession can be awarded to plaintiff in the 
presence of the alienor. What the effects 
of this decree may subsequently be, I 
cannot, of course, decide; whether in the event 
of the alienor surviving for some years, it 
may be open to the alienee to defend a 
suit for possession not on a title of vendee 
but on the strength of long adverse posses¬ 
sion; is a matter which may perhaps never 

arise, and even if it should arise, I cannot 
decide it now. 

The appeal fails and is dismissed, but 
in the exercise of revisional powers I grant 
the plaintiff a decree declaring that the 
sales in question (excepting the sale of 7 
kamU, 1 mnrla for Rs. 130, dated 23th 
January 1907) shall not affect plaintiff’s 
claim to possession of his own one-half share 
of the land after the death of Kala. 

The paities will bear their own costs in 
all Courts. 


Aippeal diimUsed 


PUNJAB CHIEF COURT. 

PiEBT CmL Appeal No. 10 op 1911. 

February 13, 1912. 

Present *.—Mr. Justice Johnstone and 
Mr. Justice Chevis. 

Musimmoi HARNAMO— Defendant^ 

Appellant 

versus 

SANTA SINGH—PtAiNTiPP— Respondent. 
CusiomSuccessxon^-CoUateral—Descendants of last 

founder-Proprietors of village Sister ^Property non^ 
ancestralSollateral residing in another villageSur> 
den of proof—Jafs of Mauza Bhadal^ District Lahore- 
Custom, proof ofSresponsible expression of opinion— 
Evidentiary value. 

A collateral is not excluded from inheritance 
merely because he owns land in another villa'^e. 

Daya Ram Y. Sohel Singh, no P. R. 1903°(F. B.); 
31 P. L. R. 1907; RffJ ilfaZ V. Sandhi, 41 P. R. 1909* 
1 Ind. Gas. 72Sj 57 P. W. R. 1909, followed. * 

Nor can a collateral be excluded on the ground that 
his ancestor never held the land to which he claims 
to succeed. 

Hajnira v. Ram Singh, 134 P. R. ]907 (P. B )• 74 
P. L. R. 1903; 85 P, W. R. 1907, relied upon. 

In the presence of a collateral, however remote, 


neither the descendants of the last founder of the 
village nor the body of the village proprietors have 
any right of succession. 

The burden of proving that a sister is entitled to 
succeed in preference to a collateral lies on her. 

Hamtrav. Rnm Singh, R. 1907 (F. B,> 74 
P. L. R. 1908; 85 P. W. R. 1907: Ourditta, v, Jai Singh 
72 P. R. 1907; lOS P. L. R. 190S, followed. ' 

^ In order to prove a custom, oral evidience consist¬ 
ing of irresponsible expression of opinion unsupported 
by instances is of little value. 

Jindivadi V. Hassan Shnh, 41 P. R. 1895, followed 
Jawala Y, Hira Singh, 5o P. R 1903; 117 P. L. R 
1903, referred to. 

Instances of succession of daughters in the presence 

of collaterals are insufficient to prove a custom of 

sucession of sisters in preference to the collate¬ 
rals. 

Hamira v. Ram Singh 134 P. R. 1907 fp R). 
74 P. L. R. 1908 85 P. VV. R. n07, followed ^ 

Among Jats of Uauzi P.hadal, District Lahore a 
sister has no right to succeed, in the presence of a 
collateral however remote, even to the non-anoestral 
property of her deceased brother 
Samira Y. Ham Singh, 134. P. R. 1907 (F. B .)-74 
P. li. R. 19^8: 85 P. W. R. 1907, relied upon. 

^heran v. Sharman, \17 P. R. 1901; 182 P. L. R. 1901- 
fjl44 P. R. 1909; 2 Ind. Oas 71- 

r? am ^ 1909; 45 P. 

iQQo’ Wajib.nn-mssa, 71 P. B. 

1892, distinguished. 


First appeal from the order of the Sub¬ 
ordinate Judge. Ist Class, at Lahore, dated 

9fch December 1910. decreeing plaintiff’s 
claim. 

Sheikh Umar Bakhsh, and the Hon’ble 

Khan Bahadur Muhammad Shafi, for the 
Appellant. 

The Hon’hle Rai Bahadar SWi iaZ and 
Mr. Oanpat Rat, for the Respondent. 

JUDGMENT.—The three connected ap¬ 
peals Nos. 10 and 346 of 19 J1 and 399 of 
1910 can best be disposed of in one judg¬ 
ment. For each appeal, there is a printed 
paper* book, which we have marked A, B and 
C. respectively, for purposes of reference, the 
whole of the evidence being in book A. 

In the village of Bhadal, there are two 
Tarafs called Bhadal and Gil respectively, 
owned by Jats of tfiege gSts, According to 
the Settlement Records of 1856, the village 
seems to have been originally founded by 
Rai Dolchi Bhadal, and Waryam Gil; but 
twice thereafter, the place was deserted, and 
finally was re founded by one Charat Singh 
Bhadal. The pedigree-tables prepared at 
that Settlement are voluminous, but for our 
purpose the following abstract brought up- 
to. date will be found suflSoient, 
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Taraf BhaduL 


RAI DOTC ir, 

I 

-1 


r 

Tarle, 

I 

(In third generation 
below', Lausar 
(of patti Laagar), 

(In sixth generation 
below) Charat Singh 
(last founder), 

Mehr Singh, 

I 

Sant Singh, 
Plaintiffs in B. 


Randhir, 

I 

(In third generation 
below) S \di» (of 
patti Sadii), 

I 

(In ninth and tenth 
generations below) 
some of the plaintiffs 
and proforma defend¬ 
ants in C: the rest 
come into patti 
Laagar. 


Tarof Oil 


WaRTAM, 

I 

Sura, 


r 'i 

Pirn, Chunna, 

(Pour generations below) (Four generations below), 

Ram Singh (or Ran _I_ 

Singh), f ') 

I Waryam Singh Wazir Singh, 

Attar Singli, O. S. P, | 

I Santa Singh, 

Jawand Singh, (left (plaintiff in A.) 

widow Uarkaur), 

—^ ^ 


r 

Partab Singh, 
(left widow 
Rani Kaur). 


Musammat Haraamo, 
(defendant No. 1. 
in all the cases). 


Sauta Singh, plaintiff in case A, saos for 
the property left by Partap Singh, Qd, who 
died and whose widow re- married and whose 
mother died, these two ladies having for a 
time held a life-estate. He denies, and de¬ 
fendant, Musammat Haruamo, claims, 
that she is daughter of Jawand Singh and 
sister of Partap Singh. He also pleads that, 
even of she is sister of Partap Singh, by 
custom she is no heir to him. Plaintiff, 
Santa Singh, claims as collateral; he is in 
lOiih degree from Partap Singh, not 9cli as 
the Court below has it. 

la B, there are 4 plaintiffs who come in at 
the bottom of Patlt Laugar, Taraf Bhadal. 
These plaintiffs claim as great-grandsons 
of Charat Singh {Patti Laugar) on the 
ground that he re-founded the village and 
8 0 they are entitled to escheats. 




In C, there are 19 plaintiffs, who claim 
that they and all the defendants except 
defendant Musammat Hamamo are members 
of Taraf Bhadal and are, theref ore, entitled 
to the escheat, alleging that defendant is 
not daughter of Jawand Singh and would 
not succeed even if she were, and denying that 
Santa Singh is in any way related to Partap 
Singh, deceased. They claim that the Bhadal 
people gave the land to Ram Singh, Gffl, 
and as his heir had died out, they are 
entitled to the reversion. Among the defen¬ 
dants are included pro forma the plaintiffs 
in case B; and indeed in each case, all the 
persons interested in all the oases have 
been impleaded. 

Tlie learned Subordinate Jndge has decreed 
Santa Singh’s claim, holding that Afusam- 
mat Harnarao, though, no doubt, sister of 
Partap Singh, deceased, has by custom no 
case against Santa Singh, proved a oollataral, 
albeit a remote one, of the deceased, and 
that there is no evidence that can be relied 
upon to prove that by custom the body of 
proprieters of the descendants of Charat 
Singh, last founder of the village, can prevail 
against a proved collateral, remote though 
he may be. The property was held to be 
not ancestral qua Santa Singh, plaintiff, hut 
nevertheless the verdict was in his favour. 

The three appeals are now intelligible:— 
A, by Musammat Harnamo, sister of the 
last male holder; 

B. by the descendants of Oharat Singh, 
latest founder. 

0. by certain proprietors of the village 
as such. 

Our views on the facts are these:— 

(а) Santa Singh is certainly a collateral 

of Partap Singh, ajd it may be 
taken he is so in the 10th degree. 

(б) The appellants in B are descend* 
ants of Charat Singh, the last 
founder. 

(c) Appellants in 0 are certainly among 

the village proprietors 
(except for Santa Singh the male QiU 
seem to have died out). 

As regards law and custom, wo think:— 

(d) that in the presence of a oollateral, 
however remote, neither desoendanta 
of Oharat Singh nor the body^ of 
the proprietors have any right 
whatever; and 
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, (e) that by cnstom the collateral Santa 
Singh is to be preferred to the 
alleged sister, Harnamo. 

A few words will suffice to explain how we 
have arrived at these conclusions, which 
involve the dismisal of all the appeals. 

We have not decided whether Musammat 
Harnamo is daughter of Jawand Singh or 
not. In view of finding (e) no positive 
finding on this point is necessary and we 
refrain from giving a definite opinion because 
we have not heard Santa Singh’s Counsel 
on it. 

(a) Appellants in case B have really 
given up the plea that Santa Singh is not 
collateral of the deceased,—see especially 
paragraph 3 of their appeal; but appellants 
in case G still insists on the point—see 
para. 2, page 47 A and para. 4 of their 
appeal. Virtually, the point turns on the 
coirectness of the pedigree-table of Tarnf 
Oil already mentioned. Under section 44, 
Land Revenue Act, it is presumably correct. 
It forms part of the Settlement Record of 
1856 and it was assented to by all the 
persons interested at that time. The tribe 
had a mirasty whose business it was to 
remember the pedigree of his ;a?wans, and 
this man dictated the names and steps with 
the full concurrence of all concerned at a 
time when there was, as Mr. Mehr Gband 
admits, no motive for falsification. We 
cannot assent to the conjectural argument 
that probably the names were not really 
accurately known and that the relationship 
may be more remote even than 14 degrees^ 
the ultimate limit of heirship even under 
Hindu Law. In our opinion, we must give 
full effect to the statutory presumption afore¬ 
said, which is wholly unrebutted. The fact 
that Santa Singh's ancestors have been for 
generations living away from Mauza Bhadal 
does not affect the question ; and we are not 
pressed by the Pleader’s references to the 
remarks at page 78 in Baio v. Earam Bakhsh 

(1) as to the visionary nature of pedigrees 
beyond the 7th or 8th degrees: in the present 
case, the miraii only had to remember five 
names above Wezir Singh and seven above 
Atar Singh, a task well within his ordinary 
powers. 

(6) That Charat Singh was the last founder 

is proved by the remark under the pedigree- 

(1) 11 P. R. 1908} 92 P. L. R. 1908j 13 P, W. R. 

1908. 


table, which has not been rebutted; and 
there is no reason to doubt that the appellants 
in B are his great-grandsons. 

(c) It is proved from the same table that 
the appellants in G are among the village 
proprietors, Tarof Bhadal, 

(d) The argument here against Santa 
Singh is that he is too remote to be 
counted as an heir at all, especially as be 
comes from another village and as his ances¬ 
tor never held this land ; that the land was 
given by an ancestor of Partap Singh ; and, 
lastly, that no issue was struck as to cnstom 
and the case should be remanded. We un- 
besitatingly overrule the whole of this argu¬ 
ment. There is no authority for the pro¬ 
position that among Jats a collateral in the 
10th degree is too remote to be an heir ; 
and their is authority to the effect that a 
collateral is not excluded because he lives 
and owns land in another village— Daya Ram 
V. Sohel Sirtgh (2) and Raj Mai v. Sandhi 
(3). Further Mr. Nand Lai frankly admits 
that he can quote no authority, which excludes 
a oollateral on the ground that his ances¬ 
tor never held the land; [as to this cf, Hamira 
V. Ram Singh (4)] and he also admits that on 
the record there is no evidence of the alleged 
gift. Finally, in our opinion, issue 6 raises 
the question of custom and no remand is 
called for, Mr. Nand Lai’s clients having 
had ample opportunity of attempting to 
prove the unusual custom which they 
plead. 

(e) There remains the matter of the con¬ 
flicting claims to non-ancestral property of 
a sister, and ofacollateral in the 10th degree, 
it being assumed for argument sake, but 
not decided, that Musammat Harnamo is 
daughter of Jawand Singh, and clearly the 
important point is on whom does the onus 
lie ? We think Hamira v. Bam Singh (4), 
re>inforced by Ourditta v. Jai Singh (5), shows 
it lies on the sister ; see Volume of 1907, page 
645, first para, and page 649, 2Qd para, 
where the contest was as to non^ancestral pro¬ 
perty, between a sister and a 7th degree col¬ 
lateral, but the dictum was applied to all col¬ 
laterals. In Gurditta v. Jai Singh (5), it was 
laid down, in connection with a conflict 

(2) HO P. R. 1905; 31 P. L. R. 1907. 

(3) 41 P. R. 1909; 1 Ind. Gas. 728; 57 P. W. R. 1909. 

(4) 134 P. R. 1907; 74 P. L. R. 1908; 85 P. W. R. 
1907. 

(5) 72 P. R. 1907; 108 P. L. R. 1908. 
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between a slater’s son and an all maiik that 
the former is not an heir at all. 

The onus being thus on Mns'immat Har« 
namo, we cannot find that she has disoharged 
it. We have been taken throagh the oral 
evidence, which is voluminous. That for 
Musammot Harcamo is full of irresponsible 
expressions of opinion, whioh are of little 
value— Of. Ji7idiox(it v. llassayi Skak (6) and 
many other rulings—and not only is there no 
documentary evidence of a single instance of 
exclusion of collaterals by a sister but there 
is not even one clear assertion of such an 
instance by a witness. The instances of sue* 
cession of daughters in presence of collaterals 
are useless here. See Ilimira v. Ram Shigh 
(4), page lop and page 619 middle. 

Again, the remark at page 234 of 
Joxvala V. Hita Singh (7), that “over* 
whelming*’ oral testimony of persona likely 
to be conversant with a custom may be suffi¬ 
cient, even without citation of instances, to 
establish that custom, does not help the lady 
here, for the weight of oral evidence of opi¬ 
nion is not conspicuously unevenly balanced. 
It wonld be a waste of time to analyse this 
evidence. We have been through it all and 
this is the conclusion at which we have ar¬ 
rived. 


But in addition to this failure on the lady’s 
part to discharge the burden of proof, there 
is a good deal of a positive kind in favour of 
Santa Singh. The records of Riw ii-i^am of 
1868 and 1892 of Lahore alike denounce 
sisters, see page lOGl, Question 1, a special 
answer for JaU\ and see also page 3 of 
the same printed record of custom, and the 
village Wajih ul arz referred to by the Local 
Commissioner at page 157, Z. 18, paper- 
book A 

Mr. Shafi for the lady quotes such tuliogs 
as Shetan v. Sharman (8); v. Sahib 

Khaiun (9) and Bholi v, Kahna (10), but we 
can derive no assistance from them. All are 
Muhammadan cases, in all the Riwaj^i^am 
was in favour of daughters and sisters and 
in the second and third, their claims were 
supported by positive instances. In the case 
of 1901, weight was also allowed to the 

(6) 41 P. U. 1895. 

(7) 55 P. 11. 1903; 117 P. L. U. 1903. 

(8) 117 P. 11. 1901; 182 P. L. R. 1901. 

(9) 44 P. R. 1909; 2 Incl. Gas. 71; 09 P. W, R. 1909- 
67 P. h. R. 1909. 


(10) 36 P. R. 1900; 1 Ind. Gas. 695; 32 P. W 
909; 46 P, L. R. 1909. 


favoured position of females, nuder Mabam- 
raadan Law. Faiz ud din v. Wajih^UH^nissa 

(11) is clearly on a similar footing. 

The Local Commissioner who took all the 
evidence on custom iu this case is no doubt 
inclined to hold in favour of Musammai 
Harnamo, but on bis record of evidence, we 
are unable to agree with him. 

Mr. Shafi lays stress upon bis client being 
in possession with mutation. No doubt, sec¬ 
tion 110, Evidence Act, and section 44, Land 
Revenue Act, come in here and Badkatoa v, 
Dewa Singh (12), Nasib-ul nissa v. Manswr 
Ali (13) may be consulted, but the presump¬ 
tion thus arising is at once rebutted by the 
Fall Bench dictum of 1907 and the presump¬ 
tion arising out of that dictum has not been 
rebutted. 

All the suits except Santa Singh’s, there* 
fore, rightly failed and his claim has been 
rightly decreed. 

We dismiss all the three appeals with costs. 

Certain sums of money were due on each 
of these three appeals from the several sets 
of appellanis on account of piintiug 
ftes. Difficulties were raised by appellants 
in regard to the immediate deposit of these 
sums with the result that Mr, Shadi Lai, 
Counsel for Santa Singh, at the suggestion 
of the Court, undertook to make good ail 
defioienoies provided the sums in Question 
were added to the costs due to himjn the 
several cases respectively. We understand 
that he has carried out his engagement andi 
therefore, in drawing up the decree, the 
Registrar should see that due oredib is given 
to Santa Singh. 

Appeal dtsmtMtfd. 

(11) 71 P. R. 1892, 

(12) 141 P. R. 1893. 

(13) 120 P. \y. R. 1909; 4 Ind. Caa. 965. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No 1119 op 1910. 

February 6, 1912. 

TresenU —Mr. Justice Johnstone and 
Mr. Justice Gbevis. 

LAL SINGH^Dapendant—Appellant 

tersus 

PALA SINGH— Plaintiff^Respondent. 

Limitation Act (IX o/1908), ss. 6, 12 —“TVwArejai- 
site for obtaining copy**•^“Sufficient caiWA**---JSW«ii8|oa 
ftme on the ground of appeal being a strong 
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cation for coipy reiiuned for fresentaiion at another 
place^Time alloioed for journey. 

An appeal was decided by the Additional Divisional 
Judge of Ferozopore sitting at Ludhiana on the 25tU 
of July, 191G. The appellant applied for copy of judg¬ 
ment and decree at Ludhiana on 2lat October, 1910. 
As the records had been sent to Ferozepore, his appli¬ 
cation was returned to him the same dav for presen¬ 
tation at Ferozepore, only a few hours* journey from 
Ludhiana. The application for copy was not present¬ 
ed at Ferozepore till 24th October. Copy was 
supplied on 25th October and the appeal was present¬ 
ed to the Chief Court on the 27th: 

Held, (1) that the appeal wai one day out of 
time; 

{2) that a full day could not be allowed for the 
journey to Ferozepore from Ludhiana; 

(3) that the order for presentation of the applica¬ 
tion at Ferozepore was perfectly justified; 

(4) that there was no ground for extending the 
time under section 5 of the Limitation Act, as the 
appellant waited till the full period of 90 days was 
on the eve of expiring before he took any steps to 
obtain copy. 

Indulgence can be shown to one party in a civil 
case only at tiie expense of the opposite party and 
the plea that an appeal is a strong one and likely to 
succeed, is no ground for showing indulgence to the 
appellant. 

Second appeal from the order of the 
Divisional Judge, Ferozepore, dated 25th 
July, 1910, reversing that of the Munsif, 1st 
Class, Ferozepore, dated 2ad June 1909, 
dismissing plaintiff’s claim. 

R. S. Pandit Shea Narain, for the Appellant. 

Mr. Vaughin^ for the Respondent, 

JUDQ-MEN’r, —In this case a preliminary 
objection has been raised by Oouasel for the 
respondent that the appeal is time-barred. 
The judgment appealed against was delivered 
by the Additional Divisional Judge of 
Ferozepore at Ludhiana, on the 25th of July, 
1910. Had no copy been applied for, the 
ninety days would have expired on the 23rd 
of October i9l0. On the 2lst of October, 
the appellant applied for copy at Ludhiana 
and as the records had been sent to Feroze* 
pore, his application was returned to him 
the same day for presentatiou at Ferozepore. 
Ludhiana and Ferozepore are now connecled 
by railway, and the appellant, even after 
spending the night at Ludhiana, could have 
started by the morning train and reached 
Ferozepore at 10 o’clock on the morning of 
the 22ad of October. But the application for 
copy was not preseated at Ferozepore till tho 
24th October. Copy was supplied on the 
25 th aud the appeal wai presented to this 
Court on the 27th. Allowing the 2l3t 
October as the day on which application 
was presented at Ludhiana and the 24th 


ar.d 25th as the days spent in obtaining 
copy at Ferozepore, the result is that the 
appeal is one day out of time. 

The learned Pleader for the appellant 
urges that a day should be allowed for the 
journey from Ludhiana to Ferozepore. But 
section 12 of the Limitation Act only lays 
down that the time requisite for obtaining 
copy shall be excluded and we cannot admit 
that a separate day should be allowed for 
the journey when that journey could be 
completed at so early an hour of the day. 
In fact, the first explanation given to us 
by Rai Sahib Sheo Narain was that his 
client reached Ferozepore at noon on the 
22od, but found that the Divisional Judge’s 
Court was closed on account of the death 
of Sodhi Hukm Singh. An inquiry by 
telegram, however, elicited the reply from 
the Divisional Judge that his Court had not 
been closed on the 22Qd October. 

So on this point, the appellant appears to 
have made an utterly false statement to his 
Counsel. The 23rd Oebeberwasa Sunday, 
but we can find no reason whatever why the 
application should not have been presented 
at Ferozepore on the 22ad. We also fail to 
see why, when the appellant had obtained 
copy on the 25th October, he should not 
have come to Lahore promptly and got 
his appeal filed on the 26Dh. 

Rai Sahib Sheo Narain also argues that 
it was the duty of the Court to which the 
application for copy was first presented to 
see that the application was complied with 
and not to return the application to the 
petitioner. But we think that the Additional 
Divisional Judge was prefecbly justified, 
when he found that the records had been 
sent to Ferozepore, in returning the petition 
with directions to the petitioner to re-present 
it at Ferozepore. 

After allowing three days as time spent 
in obtaining copy, and this all is that can, in 
our opinion, be claimed under section 12 of 
the Limitation Act, we find that the appeal 
is one day late. We are asked to extend 
the time under section 5 of the 
Act, bat we do nob think that this is a case 
in which the provisions of that seebioa should 
be applied. The appellant, having waited 
till the full period of ninety days was on 
the eve of expiring before he took any step 
to obtain copy, is bound to satisfy us that 
he spent the rest of his time with all due 
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diligence in obtaining copy and in 61ing his 
^pp 09 ,l and this he has failed to do. In* 
dulgence can be shown to one party in a 
civil cape only at the expense of the opposite 
party, and the pl^a that the appeal is a 
strong one nnd likely to succeed on the 
merits, is, in our opinion, no ground for show- 
ing indulgence to the appellant at the ex¬ 
pense of the respondent. 

The appeal fails and is dismissed with 

costs. 

Appeal dismissed. 

(s. c. 86 P. U. 1911.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1227 of 1)11. 

October 30, 1911. 

T'teteni'. — Mr. Justice Rattigan. 

HANSRAJ AND CTHRRS—Plaint;ffs— 

Appellants 

versus 

NARAIN CHAND and CTnEBS — 
Defendant.*!—Respondents. 

Wajib*ul*arz—Co>is^rurfjo«—“Maveshi”, meanit\g of 
^Orazing rights in sliamilat land. 

Whore a Wajib-ul-arz conferred grazing riglda on 
non-occupancy-tenants and other non-propiiotary 
residents of blio village over sharnilnt laud in respect 
of their mnveshi: 

Held, that the word should be restricted to 

“cattle” used for agricultural and domesti purposes, 
and that goats and sheep kept mainly for trading 
purposes are uot included in tho term. 

Second appeal from the order of the Divi¬ 
sional Judge, Hoshiarpur, dated the 24th 
Maich 1909, confirming that of the Munsif, 
let Class, dated the 2l8t August 1908, dis¬ 
missing the plaintiffs* claim. 

Lala Dwnrha Dae and Pandit Rimbhaj 
Datta^ for the Appellants. 

Bakshi Tek Ckand^ fer the Respondents. 

JUDGMENT,—Eight occupancy-tenants, 
out of a total of 109, sued for an injunction 
restraining the proprietors of the village 
from preventing plaintiffs exercising grazing 
rights over 18, 343 kanals 13 mirlas of shami* 
lot land. The defence was that an area of 
1,600 kanals of this sh imilat land had been 
reserved by the Revenue Authorities, when 
sanotioning a general partition of tho s/i-imi- 
ht among the proprietors, for such grazing 
purposes and that this reserved area was 
amply sufficient for these purposes. The 
Munsif and the Divisional Judge are 
agreed that the said area is sufficient 
to enable the non-occupancy-tenants and 
other residents of the village, who possess 


[ 191 ^ 

the right of grazing, to graze their “cattle” 
and that the plaintiffs are not entitled te 
claim grazing rights for sheep and goats 
kept for trading purposes. The claim for 
an injunction has, therefore, been dismissed 
and plaintiffs apply for revision of the order 
of the lower Courts. 

I have heard arguments at some length 
in support of plaintiffs’ case but 1 am not 
impressed thereby. In the first place, relief 
by way of injunction is discretionary with 
the Courts, and the exercise of such discretion 
should not be interfered with on the revision 
side by this Court, except on substantial 
grounds. In the present case, the Courts 
have given the matter in issue every CDnsidera- 
tion and they are agreed that the relief must 
be refused as the area reserved for grazing 
purposes is amply sufficient. I am asked to set 
aside their orders on the following grounds:— 

(rt) that unless and until the proprietors 
break up and cultivate the former shamilat 
land, plaintiffs have the right to grazs their 
cattle thereon, and that up to date, no attempt 
has been made by the proprietors to enclose 
and cultivate that land; 

( 6 ) that the Courts have blindly accepted 
the views of the Revenue Authorities as to the 
sufficiency of the reserved area and have made 
no independent inquiry into the matter; 

(c) that according to the xcijih^uUars^ 
plaintiffs are entitled to claim grazing rights 
for all animals that come within the mean* 
ing of maveshi^ and that goats and sheep are 
included in that term; 

(d) that the lower Courts acted with ma* 
terial irregularity in not insisting upon the 
Faiwari answering the interogatories that 
were issued for his examination; and, finally, 

(e) that plaintiffs were in any event en* 
titled to an iujunotion to restrain the pro* 
prietors-defendants from interfering with their 
grnzing rights in respect of the area of 1,600 
kanals^ which had been expressly reserved 
for grazing purposes. I fail to find any force 
in these arguments, with which I shall deal 
britfly and in due order. 

(fi) This is an entirely new point, raised 
for the first time in this Court, and Mr. Tek 
Chand is quite justified in replying to its 
irrelevancy by pointing out that there is no 
evidence on the record to the effect that the 
proprietors have not aotnally broken up and 
begun to cultivate the land. He tells me that, 
according to his iustrnotions, the proprietory 
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have commenced to caitivate the land and 
I see no reason to doubt the statement. 

(6) The lower Courts have referred, and 
I think quite rightly, to the views of the 
Revenue Authorities as regards the sufficiency 
of the reserved area, but they have also con* 
sidered this matter independently. If goats 
and sheep are to be excluded, they held that 
an area of 1,600 f(anal$ for the grazing of 680 
head of cattle is ample and I see no reason 
to differ, even if I were justified in revision 
in so doing. This is a question of fact and 
the finding of the lower Courts must be 
accepted by this Court. 

(c) The term mavesht used in the JVGjtb'ul- 
arz is of somewhat wide meaning, but having 
regard to the fact that the right of grazing, 
which proprietors in villages concede to 
non-proprietors, impinges largely upon the 
rights of the former, I think the Courts 
below have acted not unreasonably in 
restricting the right in respect of “cattle ” 
used for agricultural and domestic purposes. 
I cannot believe that it was ever intended 
in such cases that a non*proprietor should 
have the right to graze any animal he might 
happen to possess upon the shamilat land. 
I know of no case in which it has been held 
that this right is claimable in respect of 
animals, other than those used for agricul¬ 
tural or domestic purposes, and in the 
present case, the Courts find that the sheep 
and goats, for which the right is claimed, 
are kept mainly for trading purposes. I 
might note that in Civil Appeal No. 1259 of 
1908, this Court expressly restricted the 
right of grazing to “cattle required for 
agricultural and domestic purposes.** 

(d) U is true that interrogatories were 
issued on behalf of plaintiffs to the Patwari 
and that they were returned unanswered. 

I find, however, that the Munsif refused to re¬ 
issue the interrogatories on the ground that 
they were sent to the Poiwari uudera mis¬ 
apprehension, the Court having overlooked 
the fact that plaintiffs had closed their case 
before applying for the examination of that 
official, in the circumstances, I can find no 
material irregularity on the part of the Court 
in declining to allow plaintiffs to re-opeu 
their case. 

(e) The last point is easily disposed of. 
The defendants-proprietors have never denied 
plaintiffs* right to graze cattle over reserved 

^reE^ pf 1,600 and in thp oirqumstances, 


I do not think that the Courts would have 
been justified in granting an injunction pro 
tanto, Aloreover, no objection in this respect 
was taken in the lower Appellate Court to the 
decree of the first Court, and it is too late to 
raise the point now. 

For the reasons given, I reject this petition 
which was admitted as a further appeal under 
clause (6) of section 70 (1) of the Punjab 
Courts Act, with coats. 

Appeil dismissed. 


OUDH JQDICIAL COMMISSIONER*S 

COURT. 

First Civil Appeal No. 130 of 1910. 

November 11, 1511. 

Prcsewf:— Mr, Evans, J. C. 

RAMADHARand others—Plaintiffs— 

Appellants 

tersus 

SHEO NARAIN and another—Defendants 

—Respondents. 

Hindu-Law—Joint family—Separation between mem^ 
hers — I'^ect of separation oj one member. 

Where it is proved that at the time of the 
separation of one member of a joint family, 
other members of the family had also received their 
respective shares in the family property, there is no 
presumption that they still continued to bold the 
property so received as members of the joint family. 

Appeal against the order of the Ad¬ 
ditional Judge of Hardoi, dated the 30ch 
August 1910. 

Pandit Qokaran Nath Misra^ for the Ap¬ 
pellants. 

Mr. fl. 0. Butt, Mirzi Samiulhh Beg 
and Babu Ishwari D<iyal, for the Respond¬ 
ents. 

JUDGAIENT.— By order of this Court, 
dated the Isfc August 1911, this ease was 
remanded to the Court below for a fresh 
fiuding on the 6th issue. The sixth issue 
was whether Aiuar Nath was separate from 
his brothers and nephews. The learned 
AdditionalJudge, after taking further evi¬ 
dence as directed, has found this issue 
against the appellants, that is to say, he 
has found that it is not proved that Amar 
Nath was ever separate from his brother 
Karta Kishun. This finding is contested on 
behalf of the appellants 

It is conceded before me that there is 
no controversy about the following facts. 

I rqfqr tp the pedigree set opt in the 
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findins^ on reniAnd. On tb© 18fcb October 
1883, two deeds were executed by Amar 
Nath and his brother Karta Kishun and 
it is conceded that at that time there was 
a division between the three branches of 
the family, that is to say, between (1) 
Chandika Prasad. (2) Amar Nath and 
Karta Kishun, sons of Gnlal Chund, and 
(3) Someshar and his son Jugal Kishore, 
but the point in dispute is whether Amar 
Nath and Karta Kishun separated inter ae. 
The documents Exhibits 4 and 5 are 
to the same effect. One was executed by 
Amar Nath and the other by Karta Kishun. 

It is stated that in oensequenoe of a dispute 
between the executant and the other persons, 
whose names are given above, about the 
partition of moveable property, which be* 
longed to the common ancestor Sivanand, 
valued at Rs. 17,491-15-6, the executant 
agrees to divide of his own share of one- 
sixth to the extent of Rs. 2,915-5-3 from 
the firm Jugal Kishore-Karta Kishun and 
it was stated that the share would be 
divided and that no farther dispute would 
exist. It is conceded on both sides that 
these documents show that tl'.o executant 

received Rs 2,915 from the firm Jugal 
Kishore-Karta Kishun. The learned Ad¬ 
ditional Judge was of opinion that these 
documents merely showed that Amar Nath 
had received a share of moveables and had 
given a discharge in favour of Jugal Kishore 
and Karta Kishun who were managers of 
the firm : that although Amar Nath and 
Karta Kisbnn gave separate discharges, 
there was no presumption that they did not 
continue to hold the property belonging to 
them as members of a joint family. A 
great many arguments have been addressed 
to the Court on the question whether, when 
it is proved that there has been a partition 
amongst some of the members of the 
family, there is any presumption that there 
has been a partition also amongst each par¬ 
ticular member of that family. The contention 
of the respondents is that there was only 
a partition between the three branches 
representing the three sons of Sivanand, 
namely, Chandika Prasad, Gulal Chand 
and Ram Lai, and there was no partition 
between the sons of Gulal Chand (Amar 
Nath and Karta Kishun) inter se. For 
the purposes of this appeal, I may assume 
that, in this particular case, it is necessary to 


show by any reasonable evidence that Amar 
Nath and Karta Kishun were not members 
of a joint family after 1883. It is for 
this reason unnecessary to refer to the 
various rulings cited by the parties. Upon 
this particular question of fact, I am unable 
to uphold the deoiaion of the learned Judge. 
To my mind, as it is admitted that Amar 
Nath and Karta Kishun executed separate 
dccuraents in 1882 admitting that they had 
received their share of moveables from tbe 
firm, there is no presumption that they 
would still continue to hold the property 


which they received [from) the firm as 
members of the joint family, We have 
also in this connection the evidence of the 
only adult members of the family surviving 
when the case was under trial. These 
witnesses are Sheo Vinayak, son of Karta 
Kishun, and Har Kishore, who was ap¬ 
parently a minor in 1833, brother of Jugal 
Kishore. Sheo Vinayak was called by the 
appellants. He mervly stated, Amar Nath 
died about four years ago. He was separate 
from us.” It may be presumed that he 
meant that Amar Nath was separate from 
his father Karta Kishun. In cross-examina¬ 
tion, he stated that his mother lived separate 
from Amar Nath. On remand, Har Kishore 
Was called on behalf of the appellants. 

In cross-examination he stated that no other 
property was divided between Amar Nath 
and his co sharers except what is noted 
in the deeds and he added that some im¬ 
moveable property was kept joint and also 
it was agreed that outstanding debts were 
to be jointly realised. The property was 
divided into five lots and this statement 
appears to me lo have misled the Court 
below. The five persons who were parlies 
to the deeds of 1833 were the adult 
members of the family then existing, 
namely, Chandika Prasad, Amar Nath, 
Karta Kishun, Semeshar and Jugal Kishore. 
If there had been merely a division of the 
three branches of the family, one would 
have expected to find three shares, 111 
Chandika Prasad, (2) Amar Nath and 
Karta Kishun together and (3) 
meshar a^d Jugal Kishore together. ^ The 
division of property into five lots indicates 
that there was a division between 
Nath and Karta Kishun tnfsr 5?. The 
fact that there was no physical division 
of immoveable property held by the fsniUfi 
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in 1883 is to ray mind no proof that 
Amar Nath and Karta Kishnu continued to 
carry on a joint business. I am of opinion 
that they separated their cash in 1S83 
and, therefore, there is every presumption 
that Rs. 1,300, which were advanced by 
Amar Nath to the predecessor of the re¬ 
spondents in August 1895, were part of 
the money which he had received in 1883 
as his share and the fact that the mortgage 
was executed in his favour only is an 
indication that Elarta Kishun was not in¬ 
terested in the deed. I 6nd upon this 
issue that Amar Nath and his brother 
Karta Kishun separated their moveable pro¬ 
perty after 1883 ard did not carry on joint 
business after that date. 

It is conceded that, upon this finding, the 
appellants* appeal must prevail as the widow 
of Amar Nath, Musammat Sitala, who succeed¬ 
ed to her husband's property, transferred 
the mortgage-deed to the appellants. It is 
conceded further, that according to the 
finding of the learned Additional Judge 
under issue 3, the appellants can only 
claim compound interest for two years 
after the date of suit and upon this calcula¬ 
tion the amount due to them under the 

mortgage-deed of the 29th August 1895 is 
as below 

Rs. £• p 

Principal ... ... 1,300 0 0 

Interest ... ... 1^802 15 2 


Total ... 3,102 15 2 

I accept the appeal and grant the ap¬ 
pellants a decree for Rs. 3.102 15-2 together 

with interest at the contract rate of 

Rs. 7-8 per cent, per annum on the principal 
sum of R. L,300. Six months are allowed 
for payment. If payment is net made 
within the period fixed, the total decretal 
amount so calculated will carry interest 
until realisation at Rs. 6 per cent, per 
annum and the appallants will be entitled 
to sell the property to realise the amount 
due. The appellants are entitled to their 
proportionate c^sta throughout. A decree 
will be prepared in the usual form. 

Appeal accepted. 



PUJNJAB CHIEF COURT. 

Second CiViL Appeal No. 467 op 1910. 

February 15, 1912. 

Pme»f:-Sir Arthur R^i^, Kt., Chief Judge. 
M'istri HARI SINGH— Dependant— 

ApPE! l\nt 
versus 

Musammat BHOLI and another—Pluntifpj 

— RBfiP')NDBNT8 

Custom—P»-e.emi)<jo^—Mohalla Mulfcani Darvvaza in 
the Ferozepore City- Kneha. Nihal Singh. 

Kucha Nihal Singh is apart of the recognized sub- 
div^ion, Mohalla Multani Darwaza, in the Ferozepore 

The custom of pre-eraWion prevails in the Mohalla 

as well as in the Kuchas comprised therein. 

Second appeal from the order of the Ad¬ 
ditional Divisional Judge. Ferozepore, dated 
the 27th August 1909, confirming that of the 
Munsif, let class, Ferozepore, decreeing plain- 
tiffs* claim on 19th May 1909. 

Lala Dwatka Dos, for the Appellant. 

The Hon*ble Rai Bahadur Shads Lai, for 
the Respondents. 


JUDGMENT—The lower Appellate Court 

has recorded in ts jndgment that Mohalla 

MultaniDarwazo is a fairly well known en- 

tity in the oil} of Ferczppore and that MohaU 

la or Kucha Dt.olian is in Mohalla Multani 
Daiw^za. 

On the plan on the record, the accuracy of 

which is not contested, the house in suit, in 

Kucha Nihal Singh, which is admittedly 

a street or lane of not more than 12 or 13 

houses, is shown to be separated by one house 

and a Police Guard room only from the MuU 
tani Gate. 


-auo « ouzar IS a street which 


main street through and from the Muliaui 
Gate, the Police Guard-house of that Gate 
being on each side of it. Kucha Dholir,n {ov 
Daula) rnns into this street on one side, and 
Kucha Nital Singh runs into it from the 
other side, the two Kuchas being nearly op¬ 
posite to one another. 

The lower Appellate Court has recorded 

that ID 187d part of the plaiutiffs-respondents’ 

house was acquired by them by pre-emption 
and thought that it was established in the 
neighbourhood. In Muhammad Nawaz v. 
Baho bahih (1), there is a finding of a Divi¬ 
sional or District Judge that the right of 
pre-emption prevailed in Mohalla DhoUan 
though the sub-division in which Kucha 

as Jama w I U 

(1) 44 P. E, 1903i 76 P. L. E. 1903, 
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Masiid, The lower Appellate Court has r^e- 
corded that this masjid is within rhe city 
wallP; it has not been shown to be distant 
from the house in suit. The ruliug above 
cited is authority for holding that the exist¬ 
ence of the right of pre emption in 
moiiun entails its existence in 
Singh. The finding therein that Mohalla 
Kaseahan was an independent snb-division 
was based on the fact that the mohalla was 
a fairly considerable area comprising several 
streets and lanes and the lower Appe ate 
Court’s finding of fact that Mohalla MuUani 
Barwata is “a well known entity in the city 
justifiestheconclusion that it comprises Kuchas 

as near the gate as are Kucha Nihal Singh 
and Kucha Bholian and I see no reason for 
differing from the lower Appellate Courts 
conclusion that these two Kuchas are in the 
same sub-division of the city For these 
reasons, I maintain the finding that the house 
in suit is subject to pre-emption and I see no 
reason for interference, under section 70 
of the Courts Act, with the assessment of the 

sum payable on pre emption. 

The appeal fails and is dismissed with 
* Jppeal dismissed. 


PUNJAB CHIEF COURT. 

OiTiL Revision PETixtOM No 1081 ov 1911. 

January 30, 1912. 

Present :— Mr. Justice Chevis. 
ABDUL RAHMAN— Defendant— 

Petitioner 


versus 

BHAGWAN DAS— Plaintiff- 

Respondent' 

Revision— Technical error^JMscretion. 

It is disorotionary Avith tho High Court to interfere 
on revision, and it nill not excrciro its powers merely 
because tho lower Court has oi red on a technical 
point if it appears that the lower <’ouri’s decison does 
substantial justice between tho parties. 

G/irtsita V. Sfdran,93 P. H. lOllf ll Ind. Cas. 445; 
228 P. L. K. 1911; 151 P. W. U. 1911, followed. 

Petition under section 25 cf Small Cause 
Courts Act fer revision of the order of 
Judge, Small Cause Court, Lahore, dated 
24th April 1911, decreeing plaintiff’s claim, 
Lala Moti Lai, for the Respondent. 
JUDGMENT.—The defendant mortgaged 
the house in question to plaintiil’a father for 
Rs. 500. It was agreed in the defd that 
tlie mortgagor was to rDmaiii in possession 


and pay Bs. 5 per mensnm. To make the 
position clearer, a rent-deed was written the 
same. day. This was on 3rd April 1907. 

On 2Qd April 1908 a fresh deed was writ¬ 
ten, defendant taking Rs, 50 more mort¬ 
gage-money and agreeing to pay eight 
annas per month on the same terms as 

before. 

On 26th July 1910, plaintiff sued for re¬ 
covery of the mortgage-money and on let 
August 1910 hesned in the Small Cause Court 
for rent. The latter suit having been decreed 
defendant applies for revision on the ground 
that the suit is barred by Ordep II, rule 2 
(rule 3 is written by mistake in the grounds 
of revision) of the Civil Procedure Code. 

Defendant argues that the present claim 
is for what was really interest and not rent, 
and ho quotes Altaf Ah v. Lalia Prasad (1); 
Qanga Ram v. Abdul Rabman (2) and 
RuUun Chund Parse v, Jfiwammai Qoojnee 
(3) and argues that this claim should have 
been included in the former suit. 

In the last of the above three inlinga, no 
separate lease had been executed, so this case 
is clearly distinguishable. The other two 
oases seem rather more to the point, though 
not quite cn all fours. But, even if teohnioal- 
ly the Small Cause Court’s decision is wrong, 
find the present olaim should have been 
included in the claim for the prinoipal 
mortgage-money, still I do not think I shonld 
iuteifere on levision. As is pointed out in 
Ohasita v. Sultan (4), it is dieoretionary with 
this Court to interfere on revision, and thia 
Court will not exercise its powers merely be- 
cause the lower Court has erred on a teohnioal 
point if it appears to this Court that the lower 
Gomt’s decision does substantial justioe bo* 
tween the parties. The defendant is 
to evade liability by appeal to a technioalwy- 
On appeal T shonld have to decide oarefnlv 
whether the lower Court’s deoision on the 
technicality was correct or not, but on 

revision I decline to do so. 

The application is dismissed with costs. 


Applicafion diamtased 

(1) 19 A. 495. 

(2) 28 P. R. 1907, 

(31 53 V. R. 1808. ^ _ p T. B. 

(4) 91 P. R. 19U: 11 Ind. Caa. 446; 228 P. h. 

1911; 151 P. W. R. 19U* 
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PEART MOHAN DAS % WESTON. 
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Anffusfc 7. 1911 * 

Tres^n^: —Mr Jiifitioe Fletcher, 

PEARY MOHAN DAS-Plaintiff 

tersus 

T>. WESTON AND OTflRRS—D fprndAKTP. 

Criminal Proredure Code (Ad V of 1898),ss. 154,107, 
172- First information, object of—Hoiv to he recorded — 
What is~First information drav'n up by Police Officer 
after commencement of invesfiaation and settled by ai» 
torncy, if legal—Special diaries, object of—Exp'odve 
Substances Act ('VI of 1908), .<?. 5 - Bomb found in joint 
family house —Whose possession-Liability of managing 
member—Presumption of liability—Howto be rebutted 

— Jail Code—Rales in Jail Code, whether have force of 
law -Remand of accused—Accused to he produced be^ 
fore Court—Application for remand, by whom to bemade 

— Conspiracy—Suit for damage, whether maintainable— 
Standard of proof—Plainfiff lobe Jcept siriclfy to cause 
of action set forth in plaint —Pleading ^ Criminal con- 
spiracy, when gives rise to Civil liahHify—Arrest of 
father to induce son to confess crime—Civil Procedure 
Code (Act V of 1908), 80—Suit against public officer 
for act done in had faith—Notice to Government, whether 
necessary—Limitation Act (IXof 1908', Sch.I,Arf8. 23, 
3C, 120-8?iif for damages for conspiracy—Special 
damage to he proved by plaintiff—Pecuniary loss to 
be proved—Counsel retained by party- Examination 
of Counsel as witness, if proper—Professional ethics. 

The object of a first information bein<? to show 
what was the manner in which the occurrence was 
related when the case was first started, it should aU 
wavs be carefully and accurately recorded. 

Emperor v. Eompu Kuh\ U 0. \V. N. oo t at p. 556; 
6 Cr. L. J. 86, relied upon. 

The law requires that the first information should 
be the statem?nfc of the person himself pirinj? the 
information, and it becomes valueless if it is drawn 
up by some person other than the proper informant. 

A statment recor^ied several days after the com¬ 
mencement of the investieation and after there had 
been some development, is not only no first informa¬ 
tion, but has very little or no value at all. 

A first information drawn up by a Police otBcer and 
finally settled by an attorney, is not a first information 
within section lo-l of the Criminal Procedure Code. 

The object of the special diaries under section 172 
of the Criminal Procedure Code is to enable the Conrt 
to have the means of ascertaining what was the in¬ 
formation which was obtained from d.ay to day bv 
the Police officer who was investiffatin^ the case anil 
what were the lines of investigation upon which the 
Police officer acted. 

Que6}uEmpress v. Mannu, 19 A. 390, relied uooa. 

It is not the law that every person in a joint family 
should, merely on the ground that a bomb is found in 
the joint family residence, be liable to be tried for an 
offence under the Explosive Substances Act. If the 
article i^ found in a portion of the house of which 
one member of the family has the exclusive use, then 

*The hearing of this suit commenced on August 
17th, 1910, and lasted till July 21st, 1911. The judg- 
ipent was delivered on August 7th, 1911. 


such member must piv'ma/acie be held to be liable, 
But if it is found in a portion of the house of which 
all the members of the family have the use, then 
primn facie, the managing head of the family is res¬ 
ponsible. But in either case it is only a presumption 
which may be rebutted; and if the Police act on infor¬ 
mation showing that an article found in a house is in 
the exclusive po.ssession of one member of the family 
and the article is found in a portion of the joint fami¬ 
ly residence of which all the members of the family 
have the use, then the head of the family is not liable 
to arrest merely on the ground that the article is found 
in a portion of the house to which all the family can 
resort. 

(ffaeen Empress V. Sangam Lai, 15 A. 129, relied 
upon. 

The rules contained in the Jail Code are framed by 
the Local Government under the powers contained in 
the Prisons Act and subsequently sanctioned by the 
Governor-General in Council. Rules when so framed 
and approved have the same force as the statute, and 
it is not open to any person to set aside the provisions 
of such Rules. 

Section 167 of the Criminal Procedure Code re¬ 
quires that before a Magistrate remands an accused 
person to Police custody, the accused must be pro¬ 
duced before him and he shall record his reasons for 
doing so. 

An application for remand to Police custody must 
be made personally bv the Chief Police Officer present 
to the Chief Magisterial Officer present, unless this'is 
impossible owing to the absence of one of the officers 
concerned or through some other exceptional cause. 

The law does noc permit of a man being arrested 
in order to put pressure on his son to confess, even 
if the person causing the arrest believes that by so 
doing he will get evidence that will lead to the con¬ 
viction of persons engaged in a huge conspiracy. 

There is no rule in the Indian Evidence Act 
that the standard of proof of a conspiracy in a suit 
for damages in consequence of injury resulting from 
the conspiracy, must be the same as if the defen. 
dants were being tried on a criminal charge. 

Copessur Butt, In the goods of (unreported,) relied 
upon. 

A suit to recover damages resulting from a con¬ 
spiracy is maintainable in British India. 

Quinn v. Leathern, 09011 A. C. 49.5: I S E C. (n. s.) 
97: 70 L J. P 0. 76i 56 L P. 70S: .50 W. R. 139; 85 
L. T 289: 17 T L R. 749, relied upon 

The pl.riutiff in a suit on a conspiracy must be 
kept stiictly to the cause of action that he has set out 
in his plaint. 

A criminal conspiracy gives rise to civil liability 
if special damage has been suffered by the plaintiff. 

Quinn V. Leathern (1901) A. 0. 495: 1 S. E C. (n. s.) 
97; 70 L. J. P. C. 76: 65 J P. 708; 50 W. R. 139; 85 
L. T 289; 17 T. L R. 749, followed. 

A public officer sued in respect of an act done in 
bad faith is not entitled to notice under section 80 of 
the Civil Procedure Code, 1908. 

Shnhunshdh Begum v. Eergusson, 7- C 499; Raghubans 
V. Phool Kamari 32 O. 1130; 1 C. L. J. 542 and 
Muhammad v. Panna, 26 A. 220, relied upon. 

A suit to recover damages resulting from a con¬ 
spiracy, f.ills within Article f 6 or Article 120 of the 
Limitation Act 1903 and not within Article 23. 

In order to sustain such a suit, the plaintiff must 
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pi'OVG Special damage; and the conspiracy must be 
the proximate cause cf the damacre or tho damage 
TTJiist bfi such as to have been in Iho contemplation 
of iho partio"*. 

Pecuniary loss caused directly by the conduct of 
the defendants must he proved in order to cstablisli 
a cause of action; but tlio amount of damage need not 
be limited to the precise sum so proved. 

Fitzeibbon, L. J’s statement in bis chaj-go to the 
Jury in Quitni v. Leathern^ MOPl) A. C. 495; 1 S. E. C. 
(n. 8 )97; 70 L. T. P. C. TO, 05 .T. P. 7i 8; 50 W. K. 
139; 85 L. T. 2*^9; 17 T L. R. 740. adopted. 

It is a rule o» professional citliics of almost univer- 
eat application that having taken up the (rosition of 
an Advocate ho should refrain from testifying on a 
trial which was being conducted by liim. 

This action was originally brought in the 
Court of the Sub-Judge of Midtiapur, but 
transferred by the Court in its extraordinary 
Original Civil Jurisdiction. 

Messrs. K. B. Dutt^H. D.Boss, B, 0. Mitier, 
A, N. Chowdhury, S. C. B. L. Miiter^ 

P, K, Sen, A. 0, Dutt and Dr. A, Suhratvordy 
and Mr. A, Dutt, instructed by Mr. J. (K 
Dutt, Attorney, appeared for the Plaintiff. 

Mr. O. II B Kenric'tc, K. 0., Advocate- 
General, and M.-ssrs. Eirdley Norton Ore~ 
gory, for Mr. Weston. 

Messrs. Qarih, AU Imam, P. N, Dutt and 
Ahmed Shatfuddin, for the other Defendants. 

The Counsel for the defendants were in¬ 
structed by Messrs. Orr, Dignam & Go , At- 
torneys. 

JUDGMENT—This is a suit to recover 
damages resulting from an alleged con¬ 
spiracy. 

The present suit is one of five analogous 
suits brought against the present defendants 
arising out of a criminal case which was com¬ 
monly known as tho Midr.nporo Bomb con¬ 
spiracy Case. [TAe Emyeror v. Santosh 
Ohunder Dnss (1)]. 

The plaintiff, Peary Mohan I?np, is about 
68 years of age. He appeared to me to be 
older. He was formerly in Government 
service as a Sub-Registrar of deeds—but in 
the year 1884 Ins services were dispersed 
with owing to hia having returned to the 
person presentirg the same a deed which was 
believed to be forged. 

Since the year 1881 (ho plaiidiff has lived 
in Midnaporo wliere l.o appears to be held in 
respect and e.^teem. 

The first defer.dant, Mr. Drnald Wesfen, 
is a member of the Indian Civil 8:01 vice and 
was formerly District Magistrate ai.d 


^ 2 Iml. Cas 

10 < r. L. J. 125. 
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Collector of Midnapore. The second defen¬ 
dant, Moulvi Mazabarnl Huq, is a Deputy 
Superintendent in the Bengal Police. Having 
been employed f(*r sometime in the Oiriminal 
Investigation Department, towards the end 

of lb07, he was appointed as Deputy 
Superintendent of Police at Mindnapore. The 
third defendant, Babu Lai Mohan Guha, is 
an Inspector in the Bengal Police, and in 
the year 1908 was Inspector of Police at 
Mindnapore. 

The plaintiff’s wife is Basanta Kumari. 
Basanta, who is old and infirm, is mother’s 
sister (mashi) to Dr. Rash Behati Ghose, 

C. S. I., one of the leading Vakils of this 

Court, 

The plaintiff has three sons, Aehutosh, 
Santosh Chandra and Paritosh. 

In the early part of the year 1908, hia 
household consisted of himself, his wife, his 
thi*ee sons, a grandson (daughter’s aonj 
Jotindra Nath Sen, a cook, a maid servant 
and a boy servant, Boncmali Das. In addition 
to theee there were the young ladies in the 
K 3 nana. On the 14t.h January 190?, fc'antosh 
who had obtained the appointment of a 
probationary Sub-Inspector in the Bengal 
Police went to the Police Training College 
at Ranclii. 

On the 3rd ^^lay the plaintiff’s house and 
six other houses at Midnapore were searched , 
by the Police but nothing incriminatory was 
found. What the reason for this search 
was or from whom the information emanated 
which led to the search we do not know, but 
apparently it had been intended by the 
aulhorities that these searches should take 
place siraultanf ously with the searches in 
Calcutta in connection with the Alipore 
Conspiracy. 

On the night of the 13th of June Santosh 
returned to his father’s house owing to the 
vacation at Ranchi. On the 3rd July tha 
plaintiff’s son Ashntosh, who was a mail 
clerk in the .Midnapore Post OflBoe, was trans¬ 
ferred on six hours* notice from Midanporo 
to Ml zufferpore. 

Ou the night of the 7(h July, the Monlvi 
applivd for search-warrants to search the 
plaintiff’s house arid Hanuraanjee’s temple of 
wliich one Surendra Nath Moukeijee was 
the pi j irt. 

The application for the search-warrants 
was made to Mr, Nelson, late at night. On 
the morning of the 8 th July, the eeareh of 
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Ihe plaint.iff*8 house was conducted by the 
M )ulvi and Lai Mohan, assisted by others of 
the Police—the house baingr surrounied by 
the Military Polic?. Almost at the end of the 
search a bomb was discovered in the plain- 
tiff B hattaJihannih and Sautosli was arrested. 
The search party was in charge of Mr. 

Brett, the Assistant Superintendent of 
Police. 

The bomb was subsequently taken to Mr, 
Weston aud afterwards opened by Captain 
(now Major) Weinman, I. M. S., then Civil 
Surgeon at Midnapore. Upon the bomb 
being opened by Major Weinman, it was 
found to contain a large number of shots and 
brownish-yellowish powder which on exami¬ 
nation by the Chemical Examiner proved to be 
a mixture of sulphide of arsenic and chlorate 
of potash. This mixture is used in what 
are commonly known as ** throw-down '* 
bombs much in use in this country. The 
bomb, however, contained almost one ounce 
of the powder. The evidence of the Chemical 
Examiner proves th^fc the bomb was a 
dangerous article if thrown down at close 
quarters. 

The bomb, however, apparently was not 
an article requiring much skill in its manu¬ 
facture. The powder and shot were cju- 
tained in a leather covering over which 
was wrapped some cloth—the bomb being 
encased in a jute wrapping. It is said by 
tbe plaintiff that the bomb was placed in 
his haitakhannah at the instigation of the 
defendant, the Moulvi, by the boy Bonomali. 

On the 9th July, Santosh was produced 
before Mr. Nelson, Joint Magistrate of Midoa- 
pore, and after the Magistrate had recorded 
a statement of Santosh’s he was remanded 
to jail until the 23rd July. On the 23rd of 
July, Santosh was again produced before Mr. 
Nelson and on the same day either in the 
Court room or in the Court premises the 
plaintiff was arrested. The plaintiff alleges 
that between the 9th and 23rd July inter¬ 
views took place between him and the defen¬ 
dants, at which threats were held oat to 
him that utdess he induced Santosh to confess 
he himsslf would be arrested and that it 
was owing to his failure *to indace Santosh 
to confess that he, the plaintiff, was arrested 
on the 23id July. 

On 29th July, Santosh made a confession 
at the defendant Weston’s house, the confea- 
Bion being recorded by Mr. Nelson. Mr. 


Weston was present at the recording of the 
confession. It is said that this confession 
was not a genuine confession but was made 
by Santosh after being tutored by tbe Monivi 
and Lai Mohun with a view to obtain his 
father’s release. On the 2')th July another 
bomb is said to have been found by 
in a drain near the Moulvi’s house. On the 
Slat July further searches took place and 
in the record-room of Baroda and Siroda 
Dutt a bomb was discovered by Lai Mobun. 

This bomb is alleged to have been placed 
there by the Police. The bombs found in 
the drain and in the record-room were des¬ 
patched to the Chemical Examiner and found 
on examination to be similar in composi¬ 
tion to the bomb found in the plaintiff’s 
haitakhannah. 

On the diet July, the following persons 
were arrestee; —Biroda Prosad Dutr, Saroda 
Prosad Dutt, Jotindra Mohun Banerjee, Nira- 
pada Mookerjee, Aladhu Sudan Dutt, Sham 
L^l Shaha, Nikunja Maiti and Surendra 
Nath Mookherjee. 

Further arrests were made on the 28ch 
and 29th of August, the net result being that 
including one or two persons who sub¬ 
sequently surrendered, thirty persons in all 
were arrested in connection with an alleged 
conspiracy. Amongst the persons who were 
arrested on the 28 h of August were Babu 
Abinash Chandra Mitter, Babu Upendra 
Nath Maiti, the Rajah of Narajole and other 
persons who are persons of position and 
wealth in Alidnapore. Surendra Nath 
Mookherj?e on the 7th August was remand¬ 
ed to Police custody for seven days. On 
tiie ISi-h August, Santosh was taken 
out of jail into Police custody for three 
days. 

On the 15th August, Surendra made a 
confession which was recorded by Babu 
Surendra Nath Chakravarti in the house and 
presence of Mr. Nelson, the Joint-Migis- 
trato at Alidnapore. This confession is said 
to have been made by Surendra after being 
tutored by the Police wnilst he was in 
Police custody. On the Itoth August, Mr, 
R. B. Dutt telrgraphed^ to the Government 
of Bengal complaining of the methods 
adopted by the Police in connoj.'ion with tho 
case and on the 27ch August be wrote to 
the Government enclosing statements of 
Ashutosh (the plaintiff’s son), Jotindra 
Nath Sen (the plaintiff’s grandson) and 
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Upendra Nat.h Mookerjee (brother of 
Snrendra Nath Mofkherjee). On the Slsfc 
August, some of the accused who were 
then under arrest were produced before Mr. 
Nelson not in Court but in a room at the 
Court premises. Sanction to prosecute 
twenty-seven of the accused was procured 
from the Local Giveinment on the 3l8t 
August and on the same day the accused 
that had been arrested earlier than the 
28th August were produced before Mr. 
Nelson. 

On that occasion the plaintiffs. Nirapada 
Mookerjee and Jotindra Nath Banerjee, were 
discharged. According to plaintiff s case 
on that occasion Santosh and Surendra 
both presented petitions to the Court which 
amounted to retractation of their con¬ 
fessions. 

On the 4th September, the plaintiff's son 
Ashutosh Dflss was arrested and produced 
before the Joint Magistrate who remanded 
him to jail until the 7(h September. On 
the 7th September the accused were produc¬ 
ed in Court and then it is agreed that Santosh 
and Surendra presented petitions to the 
Court alleging that their confessions had 
been extorted from them. 

On the 7th September the first information 
report was filed in connection with the 
case. 

This report implicated 154 persons in the 
conspiracy. 

No evidence having been offered against 
the accused the Vacation Bench of the High 
Court admitted most of the accused to 
bail between the 13th September and 2nd 
October. 

On the 4th November Mr. Sinha, then 
Advocate-General, appeared for the Crown 
before the Magistrate, On that day and 
the next day the informer, Rakhal Chandra 
Laha, was examined and stated that the 
story he was alleged to have given to the 
Police was wholly untrue and that the 
story had in fact been invented by the 
Police. 

On the 9th November Mr. Sinha withdrew 
the prosecution against all the accused except 
^ ontesh Chandra Dass, hurendra Nath 
Mookherjee and Jogjiban Ghosh. 

The Magistrate subsequently committed 
these three accused for trial. 

Mr. Smither, the Additional Sessions 
Judge of Midnapore, convicted all three on 


30th January, 1909. Santosh, Surendra and 
Jogjiban all presented appeals to the High 
Court. The appeals were heard by a Bench 
consisting of the Chief Justice aud Mooker¬ 
jee. J. 

On the lat of June 1909, the High Court 
set aside the convictions against Santosh, 
^'u^endra and Jogjiban. Within a few days 
after the acquittal of Santosh, Surendra aud 
Jogjiban, the Lieutenant-Governcr directed 
Mr. Maepherson, the Commissioner of 
Burdwan, to hold a departmental inquiry 
into matters relating to the case. The re¬ 
port of that inquiiy has not been produced. 

But portions of the evidence given before 
that inquiry have been produced and have 
been used by the defendants* Counsel for 
the purpose of endeavouring to contradict 
the witnesses for the plaintiff. The fore¬ 
going remarks give in brief outline the prin¬ 
cipal events in the Midnapore Conspiracy 
Case. 

This suit was instituted by the plaintiff on 
the 15th November, 1909. 

The substance of the plaintiff’s case is that 
his arrest and the other events that followed 
thereon were done in furtherance of a 
conspiracy to injure or cause damage 
to him aud not in the 6ofia Ude belief 
or with a reasonable suspicion that the 
plaintiff was connected with the alleged 
Midnapore Bomb Conspiracy Case or 
with the bomb found in his house. The 
object of the conspiracy is alleged to have 
been that unless the plaintiff induced hia 
son Santosh to make a confession the 
defendants would cause the plaintiff to be 
arrested. The plaintiff also alleges that 
in furtherance of such conspiracy he was 
arrested and that damage as such has result¬ 
ed to him. This is the sum and substauM 
of the plaintiff’s cause of action as set out in 
the plaint. 

Bach of the defendants filed separate 

■written statements. _ 

The reason for the arrest of the plaintiff 
is stated in the same terms in the written 
statements of the defendants Weston and 
^lonlvi and is in the following terms:— 

“Ti nt on the 23id .Inly 1908, an infor- 

mntioi\ was laid by the defendant, MonWi 
Miizahaiul Huq, before the Joint-Magis¬ 
trate of Midnapore, a Jndioal Officer, of 
there being reasonable grounds for the belwf 
that the plaintiff bad been aooesaory to the 
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commission of an offenoe under the Explosive 
Substances Act in connection with the said 
bomb which was found in his house and an 
application was made for the issue of a 
warrant for the arrest of the p!ain*il The 
said information was laid and the said appU- 
cation for the issue of a warrant made by 
the said defendant, Moulvi Mazxharal Huq, 
in good faith, lawfully and iu disoharga of his 
duty and this defendant (f.e., the defendant 
Weston) and other superior ofticers of the 
defendant Monlvi Maziharul Huq in good 
faith approved of the said information 
being laid and of the application for the 
issue of a warrant of arrest being made.” 

The defendant, Lil Alohun, in his written 
statement states that he had nothing to do 
with the application for the issue of the 
warrant to arrest the plaintiff, but that be 

arrested the plaintiff under instructions from 
the Moulvi. 

The defendants also admit in their 
written statement that tlie application of 
the 7th July for the warrant to search the 
plaintiff s house was made with the approval 
of the defendant Weston. On this suit 
being called on for hearing an application 
was made by Counsel to amend the written 
statements by striking out this admission. 

The other defences raised in the written 
statements, except as to the service of notices 
on the defendants with which I will deal 
later, may be summarised shortly, u’z., that 
the defendants acted with reasonable and 
probable cause and in good faith. 

And, at the Bar, the learned Advocate- 
General has stated that the defendants say 
that the story as told by the informer iu the 
Midoapore Bomb Conspiracy case was not 

only believed by them to be true but that 
the same was in fact true. 

Issues were settled between the parties 
as follows:— 

1. Did the defendants or any two of 
them in concert or in conspiracy with each 
other conspire to injure or cause damage to 
the plaintiff or did they or any two of them 
in furtherance of such conspiracy cause injury 
or damage to the plaintiff ? 

2. Did the defendants or any two of 
them^ in furtherance of such conspiracy 
maliciously, wrongfully or illegally 

W Search or cause a search to be 

made in plaintiff’s house on the 8bh 

of July P 


(6) Trespass or cause a trespass to bo 
made upon the premises of the 
plaintiff ? 

(c) Arrest or cause the plaintiff to be 

arrested ? 

(d) Imprison or cause the plaintiff to bo 

imprisoned ? 

(^^) Institute or continue a prosecution 
against the plaintiff ? 

3. Are the defendan’s entitled to notice 
under section SO, Civil Procedure Code ? 

4. If so, have the provisions of section 83, 
Civil Procedure Code, been complied with or 
have the defendants or any of them waived 
the right under section SO, Civil Procedure 
Code, or are they estopped from raising the 
plea that notice in accordance with the 
terms of the statute has not been duly served ? 

5. Is the suit barred by limitation ? 

G. What damages is the plaintiff en¬ 
titled to ? 

The defendants carry the story back to 
the Partition of Bengal in the year 1905 
in order to show what was their know¬ 
ledge of the state of the district when they 
say that information of the Midnapore 
Bomb Conspiracy came to their knowledge, 

Fullowing on the Partition of Bengal it 

canoot be doubted that there was in Midna' 

pore and other parts of Bengal great political 
agitation. 

Speeches were delivered against the 
Partition, the Swadeshi movement came 
into being, Akras and Samities were formed 
or extended and in some cases attempts were 
made to enforce the Swadeshi movement by 
criminal intimidation, force and violence, 
Volunteers were enrolled originally for 
the purpose of keeping order at meetings 
and of performing similar duties but whose 
duties were subsequently extended to picket- 
ting the bazars in order to enforce the 
Swadeshi boycott. There also came into 
being literature samples of which have been 
exhibited iu this case. This literature in¬ 
cluded periodicals and books which preached 
revolutionary doctrines and destruction 
of Europeans. 

Amongst this literature was the Medtni 
Bmihub published by one Deb Das Karan 
at Alidnaporo and two books koown as 
Bartnmm Rminili (The Art of Modern 
Warfare) and MuHe-kon-Pathe (The Way 
of Salvation lies), the two latter being pub. 
lished in Calcutta. The Meiini Bandaub 
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a newspaper appearing regularly at 

Midnaporc. ^ 

Ti e Hfntamnn Bananiti and the Mti t; kon- 

I'athe weie net published in seciet bub bear 

the imprint of the publishers and the price, 

12 ai.nas. 

d here can be no doubt that this class of 
literature prefiched to the youth of the 
country must have had a grave effect. The 
defei dants ai^o rely upon the prosecution of 
Khudiiam for eedition and his being dragged 
through the town pubsequenily to the with¬ 
drawal of (I'.e proeecution in a carriage said 
to belong to Mr. K. B. Duit as part of the 
ii.formation in their possession prior to the 
relation of the informer's reports, 'lhat the 
article which Khudiram was said to have been 
distributing was highly seditious there can be 
no doubt. But the prosecution appears to 
have been in a difiiculty to prove that 
Khudiiam distributed thelei llit. Too much 
reliance has, I think, been attempted to be 
placed by the defcndaijts on this incident. 
On the 6th December, 1907, an attempt was 
made to blow up the tram ol the Lieutenant- 
Governor at Naraingarh not far from 
Midrapore. The two defendant.^, the Moulvi 
ai:rd Lai Mohun, and one Kai Ram Saday 
Mockerjee Bahadur of the 0. 1. D. were 
deputed amoi get ethers to inquire into this 
case. 

The Moulvi says Mr. Western gave him 
instructiciis in writing particularly asking him 
to ascertain w het her any person had come back 
from abroad after learning rxiining. Those 
instructioi.B have not been produced. Certain 
coolies engaged as plaie-layers on the railway 
were arrested. One of these, Sibu, having 
first confessed became an infunner. The 
others also conftssecl, but one of tliem Nepal 
not until he had been handed over to the 
custody of the defendant, Lai Mohun. 

The confefb'ons went to show that those 
ccclies placed gun-powder under a pot-sleeper 
on the line, the motive for tlio ciime being 
that tlie coolies wished to iiijuie one of the 
head ccolien by blowing up one of the pot- 
sleepers for which iiB was responsible. The 
Polico also produced fioni the luitofoneof 
the coolies somo gun-powder in a piece of 
newspaper. The expert evidence, however, 
showed lhat the explosive used was picric 
acid. It may be noticed that this was the 
first anarchist outrage in India in which 
picric acid was the explosive need. The 
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accused when brought before the Court 
immediately retracted their confessions. 

The evidence as to the commission of the 
offence, apart from the retracted confessions, 
consisted of the evidence of the informer that 
the explosion was caused by the gun-power 
placed under the pot sleeper and the expert 
evidence that the explosion was caused by 
picric acid. 

The coolies were convicted both in the . 
Sessions Ccuit and by this Court on ap¬ 
peal. 

Subsequently, the appeal in the Altpore 
Pomb Case (2) came on to be heard in this 
Cour t before the Chief Justics and Cainduff, ‘ 
J. I fake the following extract from their 
judgment;—“Indeed, it may baa question 
whether such a confession has not come to 
light in the course of these proceedings as it 
has been stated before us by Mr. Norton 
that for one of the attempted outrages on the 
late Lieutenant-Governor disclosed by the 
confessions in this case certain coolies have 
been tried and convicted and are still in 
piision, part of the evidence against them 
being their own confessions. If the con¬ 
fessions in this case are true then as 
Mr, Norton has remarked there may be 
reason to apprehend that those coolies have 
been improperly convicted. Mr. Norton 
who appeared for the Crown in that case as 
well ns this has submitted that the Govern¬ 
ment should be moved by us to release those 
coolies. It is, however, outside our province 
to investigate this matter but, no doubt, it will 
be made the subject of careful inquiry by the 
Government if this lias not already been 
done and the representation of Counsel for 
the Crown will be brought to the notice of 
the Government.*’ 

Mr. Norton now says that he made noauoh 
statement. The Chief Justice and Camdnffi 
J., tell me that they are positive that be 
did. 

There can bo little doubt that the re¬ 
collection of the learned Judges supported by 
their judgment written at the time ought to 
bo preferred. 

Tho case against the coolies is, I think, 
open to suspicion and the evidence that has 
been given in this case leaves me unconvinc¬ 
ed as to its being a genuine cose. 

(2) 14 C. W. N. 1114; 11 CnIi.J. 453j7 Ind. Cal. 
IloU; 37 C. 467. 
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Iq the Midnapore case it is alleged in the 
first information that “in course of the in¬ 
vestigation of the Naraingarh train wrecking 
case, Midnapore, which occurred on the morn¬ 
ing of the 6^h Dacember last, a clue was 
obtained of a conspiracy by a secret society 
woiking at various places at Midnapore and 
elsewhere and having as one of its objects the 
assassination of the District Magistrate 

by means of bombs, explosives or fire¬ 
arms.” 

Nothing has been disclosed in this case to 
suggest that such a statement has any found¬ 
ation. The discovery of the Midnapore Bj^rab 
Case depended, if true, solely on the evidence 
of an informer, Rakhal Chandra Laha, who 
was appointed informer in the middle of May 

1903. 

It may be mentioned that the coolies who 
were convicted in the Naraingarh case were, 
after the determination of the appeal in the 

Alipore case, released by order of the Govern¬ 
ment. 

On the 7th and 8th December 1907 was 
held at Midnapore what is called a District 
Conference in connection with the Indian 
National Congress, 

Mr. K. B. Dutt, who appears as leading 
Counsel for the plainlift in this case, was 
Chairman of the Conference. Amongst those 
who attended were Mr. Surendra Nath 
Banerjee and Mr. Arabinda Ghose. 

Mr. Dutt appeared at the Conference 
dressed in European style and declined to 
allow a discussion on the question of 

Swaraj as being inopportune at that 
time. 

This produced a split in the Conference, 
the result being that Mr. Arabinda Ghose 
and the majority calling themselves “Ex¬ 
tremists left the Conference and held a 
separate meeting, whilst Mr. Dutt, Mr. Su- 
rendra Nath Banerjee and a few others who 
have been called “The Moderates” were the 
remnant of the original Conference. The 
evidence shows that Mr. Surendra Nath 
Banerjee on this occasion as on other 
occasions was during bis stay at Midnapore 
a guest in Mr. Dutt’s house. With regard 
to the volunteers whose duty it was" to 
welcome and see to the comforts of the 
delegates it appears that Mr. Dutt had 
ordered that none of them were to appear 
with lathies. This apparently offended 
Satyendra Nath Bose who was then the 


captain of the volunteers. This Satyendra 
is the same Satyendra who was subsequently 
hanged for the murder of the informer in the 
Alipore Conspirticy case. 

Satyendra handed over the captaincy of 
the volunteers to Santosh, one of the plaintiff's 

8503. 

In this manner Santosh, I think, became 
possessed of the lists of volunteers* badges, 
etc., which were found at the search of the 
plaintiff’s house on the Sth July 1903. 

Santosh very quickly, however, resigned 
the captaincy of the volunteers, his father 
the plaintiff having warned him that it 
would be unwise for him to have anything to 
do with them as he (Santosh) was then a 
candidate for appointment as a Probationary 
Sub-Inspector in the Bengal Police. 

On the 14th January 1903, Santosh hav¬ 
ing been appointed a Probationary Sub- 
Inspector in the Bengal Police went to Ranchi 
Police Training Sehool. Now, that Santosh 
at this time was known to the local autho¬ 
rities as an “Extremist” I do not believe. 
The papers relating to his appointment as a 
Probationary Sub Inspector were sent by the 
Inspector-General of Police through the 
local authorities at Midnapore. It is hardly 
conceivable that if the local authorities 
knew that Santosh was au unfit parson for 
appointment they would not have called the 
Inspector-General’s attention to the 
fact. 

In the year I90o when the Moulvi had for 
some time been stationed at Midnapore he 
had lodged in the house of Abdur Rahmau 
who has been called as a witness in this 
case. 

Some time early in January 1903, rela¬ 
tions between the Moulvi and Abdur Rahmau 
were renewed which ultimately led to Abdur 
Rahman being appointed a paid informer. 
The Moulvi fixes the date of the conditional 
employment of Abdur Rahman as early in 
January, 

On the 19fch January according to the 
Moulvi’s evidence Abdur Rahman who, it had 
been arranged, should proceed to Naraingarh 
came and informed him that Khudiram Bose 
and Sarat Chandra Do were missing from 
Midnapore with Jogjiban’s revolver and that 
he feared that they had gone to shoot Mr, 
Weston who was then at Jhargram. 

On the next day, the 20fch January, the 
Moulvi went and informed Mr. Cornish 
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•who went that day to Jhargram by the 
Bombay Mail having the train specially 
stopped at .Ihargram. The Exhibits LXlV, 
LXXII, 7A and CLXXVTl I show conclu¬ 
sively that Mr. Weston was in Jhargram 
at that time and that Mr. Coraish went 
there to him. 

That the Moulvi reported this to Mr. 
Cornish and that he proceeded to Jhargram 
is clear. But whether Rahman did in fact 
obtain that information is another matter. 
No reliance, in my opinion can be placed 
upon any statements made by Rahman or 
the Moulvi unless they receive independent 
corroboration. On the 21st January, 
Rahman was definitely appointed as a paid 
informer and he is eaid almost immediately 
to have produced to the Moulvi the revolver, 
Exhibit XXf, which he eajs he got from 
Satyendra Nath Bose on the pretext that he 
wished to kill Mr. Cornish for having 
stopped some Mobamedan religious ceremony. 
Satjerdra, it is said, told RahaaT that 
Mr. Weston was responsible as Cornish 
acted under his ordeis and suggested that 
Rahman should shoot Mr. Weston. Rahman 
says he feigned assent and Satyendra lent 
him this revolver. Exhibit XXI, The 
Moulvi says he produced this revolver to Mr. 
Cornish. 

Mr. Cornish made the sketch Exhibit 73. 

By seme extraordinary ovei sight no date 
or description of the revolver appears on p]x- 
bibit 78. 

This revolver was subsequently found 
upon Khudiram when he was arrested after 
the Mezufferpore murder. The evidence, 
I think, establishes that at some time this 
revolver found on Xhudiram was produced 
to Mr. Cornish. The different dates that 
have been given of the date when the 
revolver was produced make it dithcult to 
state with certainty when this revolver was 
produced to Mr. Cornish; but on the whole 
I think that the balance of the evidence is 
in favour of the date given by the Moulvi 
How Rahman got hold of the revolver ia 
another matter. I do not think that be 
was anything like as much in tlie confidence 
of Satyendra, Sarat and IChudirana as he 
wishes to mske out, although there is no 
doubt he knew them as being instructor at the 
Akra in which they played. 

ftahman, on 28th January, was taken to 
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Calcutta and subsequently produced before 
Mr. Plowden, Deputy Inspector-General of 
Police, at the Railway Police Office at 
Howl ah. At the interview there were also 
present Mr. Weston, the Moulvi and Mr, 
Cornish. It is said, at that interview 
Rahman gave information which led to the 
discovery of the bomb factory at Manioktollah. 
Mr. Plowden says, he rather thinks that 
Rahman did say something about a bomb, 
but denies that Rahman gave him informa¬ 
tion as to the bomb factoiy. I think from 
the other evidence that Mr. Plowden ia 
mistaken in his recollection that Rahman 
may have said anything about a bomb. I 
am satisfied that Mr. Plowden is correct 
that Rahman did not tell him about the 
bomb factory. That would, indeed, have 
been a piece of informaticn so important 
that Mr, Plowden would not have forgotten 
the time, place and source from which he 
obtained it. The fact of production of two 
other revolvers to Mr. Cornish is, 1 think, 
well established. But from what source 
did they come? I am r.ot prepared to 
accept without coi rcboration the statement 
of Rahman as to where these revolvers come 
from or the dates of their production. For 
instance, in the lower Court he said 
he was at Mourbbnnj when Jogjiban 

was arrested, i.e, on the 3rd May. If 
that be so, he could not be in Midnapore 
on the 2Dd May when he says be obtained 
the revolver “Young America*’, Moreover, 
the second Ievolver is stated to have been 
shown to Ram Saday Mockerjee on the 
26th January who made a sketch of it. 
Ram Saday lias not been called as a wit¬ 
ness in this case. Then with regard to 
the “Message to the Panjabis” which 
Rahman says he stole from Satyendra, the 
document as piinted in the paper-book looks 
all right, but if one looks at the original 
it appears that it is a oorreoted printer’s 
proof. When a bundle of the “Message to 
the Punjabis’* is sent to Satyendra for dis¬ 
tribution why should the oorreoted printer’s 
proof be sent P Moreover, the document 
apparently was for distribution amongst 
Punjabis. 

There can be but few Punjabis in 
Midnapore to whom to distribute this 
document. Rahinau’s statement how he 
obtained this document is far from satis¬ 
factory. Similar remarks apply to the 
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pamphlet “India Arise” ani the book 
Bartman Rananiti. 

The next incident in Rahman’s evidence 
is the alleged obtaining, from Satyendra, 
a letter to Calcutta 33 that Rihman might 
obtain a bvmb. 

The letter is Exhibit 57 and was said 
to have been written by Satyendra in Abdar 
Rahman’s pocket-book. 

According to Rahman he took hig 
pocket-book to Calcutta, showed it to the 
addressee of the letter and returned with 
the letter still in his pocket-book to 
Midnapore; Moulvi tore the letter out and 
took charge of it. 

Abdur Rahman was, however, unable to 
get a bomb, one of the reasons given why 
he could not get a bomb being a shortage 
of ice in Calcutta. This story is to ray 
mind wholly untrue, A man of Satyendra’s 
education would nob write a letter to a friend 
in a note book of Rahman’s nor would the 
friend having read the letter leave it in the 
note-book to be taken back by Rahman to 
Midnapore. 

No doubt, the Moulvi’s travelling al¬ 
lowance bill shows that he, the Moulvi 
was in Calcutta from the 23id to 26ch 
February, but as I consider neither the 
Moulvi nor Rahman to be reliable witnesses 
and the probabilities of the story being 
untrue are so great that I reject it. I 
wholly disbelieve Rahman’s story of the visit 
to the Annushilau Samity or to Bose’s 
wircua on the maidan. 

The next document alleged to have 
been produced by Rahman is the bomb 
recipe, Exhibit IX. This document is al¬ 
leged to have been dictated to Rahman while 
Jogjiban was out on bail daring the pen¬ 
dency of the charge against him under the 
Arms Act. Jogjiban was let out on bail 
twice during the pendency of that case, once 
on the 20th June and again on the 18th 
July. Rahman says that he was asked to 
lend his house for the purpose of preparing 
bombs, bat before agreeing to do so he 
consulted the Moulvi who in turn consult¬ 
ed Mr. Weston. Mr. Weston says he advised 
that Rahman should not do so but told 
Moulvi to go to Rahman to obtain the formula 
for making bombs. 

This story is again highly improbable. If 
Rahman’s story be accepted then Jogjiban 
who had been released on bail on 13th July 


was so intent on making bombs that on the 
very next day he was trying to find a place 
to manufacture them. 

Moreover, I think that the Moulvi in his 
evidence in the Sessions Court clearly 
intended to fix the date of this document 
at about the 20fch June when Jogjiban was 
out on bail for the first time. 

The endorsement now on the document 
giving its date as the 20;h July with the 
impossible Hindu name of Pattopadhya is, 
I am satisfisd, not gamine. Mr. Hadril 
says he cannot say if (he pencil writing 
oiitaining the date was on the document 
when he had it with him in the bwer 

Cmrt. There can be little doubt but that 
Mr. Dundas, D. I. G. of Police (Ranchi 
Range), cook a correct view of this document 

when it was shown to him. He said, “That 

appeared in the Juginfer*' and took no 
further notice of it. The probabilities are 
that the Moulvi would also know of this 
recipe having appeared in the Jujinfer more 
especially owing to his clo.se touch with the 

officers in the C. I. D. I reject Exhibit IX as 
a genuine document prepared as mentioned by 
Abdur Rahman. Nor am I inclined to accept 
the statements of Rahman and the Moulvi 
as to the ad vanes by Rahman of Rs. 50 
to Satyendra on a note of hand, Their 
statements are highly improbable and are not 
supported by Mr. Cornish. Moreover, if 
this document had bean in fact given by 
Satyendra it is quite certain that the 
authorities would never have allowed it to 
pass out of their possession without taking 
a photograph of it so as to establish the 
fact that Rahman had close relations with 
Satyendra. Then, on the 2ad of May evening 
accordiug to Rahman, a dark man oame to 
Satyendra s house speaking “in mixed English 

and Bengali,” said the factories had been raided 

in Calcutta and that all had been arrested 
except Khirode and Noresh. As Rahman 
according to his evidence in the Sessions 
Court was in Mourbhunj on the 3rd May it is 
hardly possible that he emli be in Midna¬ 
pore on the 2ad May evening. Abdur 
Rahman appeared to me to be a witness 
who had learnt his lesson before coming to 
Court. When being examioed-in.chief by 
Counsel for the defendants he gave his 
evidence with surprising alacrity and readi¬ 
ness, bat when he was cross-examined there 
were long pauses, hesitation and confasioo 
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He is a witness on whose testimony, unless 
corroborated by good and independent 
testimony, I decline to place the slightest 
reliance. The only thing that one can say 
for certainty is that Rahman by reason of 
having been the instructor Q,t the Akra where 
Satyendra played was acquainted with Sat¬ 
yendra. When Satyendra disappears from the 
scene Rahman ceases to supply any informa¬ 
tion true or false except Exhibit IX which 

I have already found not to be a genuine 
document. Nor is he able to give any con- 
necting link between Satyendra’s conspiracy 
and the alleged conspiracy kaown as the 
Midnapore Bomb Conspiracy. This is more 
specially to be noticed as Jogjiban with whom 
Rahman says be was on terms of intimacy 
is alleged to have been a conspirator in 
both Satyendra’s conspiracy and the xMidna- 
pore Bomb Conspiracy and was one of the 
accused in that case who were ultimately 
acquitted by the High Court on appeal. 

Neither do I accept the statement of Rah¬ 
man as to Sityendra having told him that 
they had sent a bomb through the post to xMr. 

Kingsford. . 

One other point as to the position in lite 

of Rahman. That he is a man of no social 
position cannot bo doubted. The statement 
of the Monlvi that Mahomedan gentlemen 
of position used to sib down with him 
whilst he read to them passages from a 
sacred book and afterwards gave his guests 
light refreshments, is. I am satisfied, absolute¬ 
ly untrue. 

Syed Zis Uddin who has been called as 
a witness for the defence in this case and 
is a Zemindar and Honorary Magistrate 
says quite clearly that the Mahomedan 
gentry would not sit down with Abdnr 
Rahman. This evidence is, I am convinced, 
correct. Rahman appears to be the son 
of a butcher and was a petty trader in a 
very small way until he became an in¬ 
former. 

One other matter before parting with 
Rahman. It appears from Exhibit V (E.x- 
traots from the proof of Rahman in the 
Crown brief used at the Sessions Court 
Trial) that Rahman was to bo examined as 
to a statement that Santosh had made to 
him that arms were being collected at 
Purulia. Rahman said in his evidence 
here that he never made each a statement 
to any body. How then did this state¬ 


ment find its way into the proof in the 
Crown briefr Rahman’s statement for the 
Crown brief was reordad by the defen¬ 
dant. Lai Mohun. Nor do I think that the 
statements of Rahman as to his reasons 
for visiting Mourbhnnj and Mahisadal 
satisfactory. 

Ablur Rahman now goes oat of the story 
altogether, 

Mr. Weston for somo time prior to this 
had been receiving anonymous threatening 
letters and letters as to arms bsing oouosaled. 

It is also a fact that Hem Chandra Das and 
some of the others charged in the Alipore 
Conspiracy cams from Midnapore. Much 
stress has been placed on the fact that the 
ze niti l irs' samiti at Midnapore made a grant 
of Rs. 20Dto Hem Chandra Das to assist 
him in studying silpi (meohanioal arts) 
abroad. 

Doubtless, it is anfortunate that the 
ze'^nndars have made this grant as events 
have proved. The meoHanical arts which 
Hem Chandra was studying abroad have 
subsequently been proved to be the mann- 
factureof explosives. 

But, on the other hand, we have the state¬ 
ment of Inspector Nageah Obaoder Mook* 
herjee, who was Inspeobor in charge of 
Midnapore from 1904 to 1908, that the 
zernind irs* samiti was not a seditious body. 
The Rs. 200 was forwarded to Hem Ohao- 
dra through the Society for Promoting 
Scientific and Industrial Education amongst 
Indians. 

Moreover, this is not the only case in 
which a Midnapore gentleman has assisted 
finanoially a young man from the town who 
has gone abroad to advance his studies. 
For the evidenoe shows that Abinash Chandra 
Mitter, the plaintiff in one of the other suits, 
assisted Mr. Birendra Nath Da with a sum of 
Rs. 8,000 to enable him to proosed to Cam¬ 
bridge where Mr. De graduated amongst the 
Wranglers and subsequeatly passed into the 
Indian Civil Service and is now an Assistant 
Magistrate in the Central Provinces. 

Mr. De’s house is alleged to be one of the 
place wbore the conspirators in the Midna* 
p^re Bomb Conspiracy Case ussd to meet and 
conspire together. 

On the 30t.h April 1908, Mrs. and Miss 
Kennedy were assassinated at Mosafferpore 
by Khudiram by means of a bomb. 

Following on this, on the 2ad Msiy, a oy* 
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pher telegram oame to Mr. Cornish from the 
O. 1. D,, Calcutta, Mr, Cornish was unable 
to decipher the telegram and sent Moulvi up 
to see Mr. Piowden. 

It bad been the intention of Mr. Piowden 
to have simultaneous searches made at 
Calcutta and Mianapore but owing to tbe 
failure of Mr. Cornish to decipher tbe telegram 
this intention was frustrated. 

t)a that day the Alipore gang were arrest¬ 
ed in Calcutta and the garden at Mauicktollah 
raided. The Moulvi returned to Midnapore 
late on the night of 2nd May or early on 
the morning of the 3rd May. 

On the 3rd May seven houses were searched 
in Midnapore. It is only material to give 
the names of two of the owners of the houses, 
namely, the plaintiff and Satyendra, 

The plaintiff refused to open his door to 

the Police and kept them waiting 15 or 20 

minutes. Ultimately, the Police sent for Mr. 

Nelson, the Joint Magistrate, and the plain- 

tiff permitted the Police to come in and 

make the search. The plaintiff strictly was 

entitled to refuse the Police admission into 

his house to search it as no warrant to 

search the plaintiff's house had been ob¬ 
tained. 

I^othing was found in the plaintiff's house 
on that occasion. 

Certain Bande Mataram flags and badges 
which were taken possession of by the 
Police at the search of 8th July are said 
by tbe plaintiff to have been in the bouse 
ou 3rd May. The defendants deny this, 

Mr, Norton suggested that during the 
delay in opening the door these articles had 
been taken to the house of Jogendra Mullick. 
That suggestion bad, however, to be aban¬ 
doned as it is admitted that the Police 
when about to search a house first of all 
surrounded it to prevent anything from being 
taken from tbe house. 

At the same time, it is to be noted that 
the search of the plaintiff's house was under 
the order of the Criminal Investigation 
Department in Calcutta so that the plain¬ 
tiff or his family most have been nnder 
some suspicion at the time. On the other 
hand, when you find a system of espionage 
so complete as has been spoken to by the 
defendant, Lai Mohun, in this case, viz.^ 
that every police olficer has his spy who 
is paid oat of the secret service fund, one 


must not assume that every information given 
to the Police is truo or well founded. 

Pausing here for one moment, it seems 
to me very obvious that on tbe informa¬ 
tion then in the possession of tbe autho¬ 
rities Mr. Weston was bound to be very 
watchful over the district of which he 
had charge. It is not denied that at this 
time in fact there existed a criminal con¬ 
spiracy at Midnapore which included Sat¬ 
yendra and Kbudiram, both of whom were 
subsequently hanged. They had also the 
fact that on the searches of the 3rd of May 
were found Swadeshi documents (some of 
them violent), copies of tbe Bartman i?a- 
naniti and Mu\te hon Fathe^ swords, a bayonet 
and some other articles of a doubtful nature. 

About the middle oE May 1908, one 
Rakhal Chunder Laha was appointed by 
the Moulvi with the consent of Mr. Weston 
to be a paid informer. 

There is a contest on the evidence as 
to whether tbe informer was a man of bad 
character or not. It is admitted that there 
are two men each called Rakhal Chunder 
Laha, and that one of them is a man of 
bad character. In fact, the Moulvi says that 
the Rakhal Chunder Laha of bad character 
was a desperate oharaoter.” The evidence 
is clear that the informer was the man 
of bad character, Mr. Cornish says the 
Moulvi told him that the informer was a 
drunkard and ‘a bad lot,’ Mr. Piowden 
says also that he was informed that tbe 
informer was a drunkard. 

In Rakbal'a proof for the Crown brief for 
use in the Sessions Court (Exhibit S. S.) 
drawn up by Lai Mohun it is stated that 
Asadulla, Head Constable, took him to the 
house of the Moulvi. The reason Mr. Weston 
approved of the appointment of Rakhal as 
an informer he states was because he was 
a friend of Jamini Mullick’s and also a re¬ 
lative of Baroda and Saroda Datt. Whether 
Rakhal was at that time on terms of friend¬ 
ship with Jamini may be doubted for I find 
at page 14 of Exhibit S. S. the following 
statement: ‘ For thiH I had a quarrel with 
him (that is Jamini Mullick) and I gave up 
going there and did not mix with them.” 

This is in accordance with the verna¬ 
cular statement but Lai Mohun altered this 
in the translation as follows:—“For this I 
had the quarrel with him and I gave up 
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going to the Akra and discontinued my 
visits to him.” Doubtless two pages further 
in Exhibit S. S. the informer says: “l fre¬ 
quently go to his house”, bat (bis hardly 
seems to be consistent with the previous 
statement. The informer was, ns T have said, 
appointed acording to his own statement on 

the 20ih May and on the 23rd May he is 
said to have commenced giving informations 
to the Moulvi. Up to the Slst May the 
Moulvi says that Rakhal used to come to 
his house and give his reports which the 
Moulvi wrote out in his cmddential diary. 
From the end of May, the Moulvi says, 
fearing that ( he fact of RakhaVs coming to 
his house might become public he directed 
Rakhal to go in future to Asadulla, Head 
Constable, who would record his statement. 
Why Rakhal who is a man of education 
was not permitted to write his own re¬ 
ports has not been satisfactorily explained. 
The explanation that they were written 
by Asadulla bfc^use ho could write more 
quickly than Rakhal hardly seems to be 
satisfactory. 

When the Moulvi says that Rikhal was 
appointed because be was known to be one 
of the leading ‘‘Extremists” may be doubted, 
bscause in the proof of Rakhal (Exhibit S. 
S.) prepared by Lai Mohun 1 find the 
following speech said to have been addressed 
by Moulvi or Asadulla to Rakhal on the 
20bh May at the Moulvi's house (Exhibit 
S S., page 16) you work on the side 
of the Government. It is a great sin to 
work against Government and it is an ill 
omen to the country. You mix with the 
Swadeshi agitators and let me know their 
doicgs.” This coupled with the statement 
on page 14 of Exhibit S. S. that afcer 
the quarrel with Jamini Mullick the informer 
did not mix with them” raises doubts as 
to the Moulvi believing that the informer 
was a conspirator deep in the confidence of 
bis fellow-conspirators. There is, moieover, 
a remarkable fact that the reports said to 
have been given by the informer open on 
the 23rd May with the leports of meetings 
of a fully organised conspiracy, Oae can 
hardly imagine that an officer with the 
experience of the Moulvi in criminal investi¬ 
gation would not have questioned the in¬ 
former as to the origin and growth of such 
a formidable conspiracy. Before the Com¬ 
mitting Magistrate the informer stated that 
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he never gave the reports at all, bat they 
were drawn out by the Police and signed 
by bim at one and the same time. We 
have two records of the reports said to 
have been given by the informer, Rakhal. 

One is Exhibit 56 which is said to contain 
the reports made from day to day. Theas 
reports commence from the Ist June. The 
other document Exhibit G is said to have 
been written in October 1908 by Asadulla 
to assist the informer to give his evidence. 

It is said Exhibit G was dictated by Rakhal 
the informer to Asadulla from four note* 
b)?k3 in RakbaPs possession and that 
Asadulla added the marginal notes in red 
ii k. Why, if Rakhal had four note books 
containing contemporaneous records of 
events and which he might, use in Court to 
refresh his memory, Asadulla should draw 
liim up a document which he could not souse 
is not apparent. Moreover, if AsadulWs 
story is correct, it would appear that Asad* 
ulla was so anxious to save {the linformer 
trouble that he signed Exhibit G for him, bat 
the name he signed was ‘‘Ram Saran Laba" 
instead of Rakhal Chandra Laha. The words 
‘Ram Saran” have been attempted to he 
erased fiom Exhibit G but the words are 
still distinctly visible. Exhibit G was sub¬ 
sequently handed over to the defence by the 
informer and Exhibit 56 was disoloaed 
by Mr. Sinba before the Committing Magis¬ 
trate after the informer had failed the pro* 
seoution. 

1 most now glance shortly—for spaoe will 
not permit more than a hurried glauoe—at 
the reports giveu by the informer Rakhal. 

In order, however, to get an iatrodaotlon 
to the reports it is necessary to go to the 
informer's proof drawn up by Lai Mohan (Ex¬ 
hibit S. S,). 

There we find, on the 23rd May, the first 
information given by Rakhal after hia 
appointment as au informer on the 20th 
May. 

From Exhibit S. S. we find that on that 
day the informer went to the house of Jamini 
Mullick. He states:—*‘l saw some strips of 
jute, sulphur and shots scattered there. 
Surendra said wo shall prepare a bomb. 
The Police have arrested Satyendra, Jogjiban 
and Sarat D.^y for nobbing. If we can kill 
Lil Mohun, Moulvi and Mr. Weston, all ob¬ 
stacles will be removed.’* This is how the 
document reads in the original translation 
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and the vernacular bat Lai Mohun in the 
translation has struck out the last sentence 
and substituted; mast do away with 

the Police and the Firinghees.** ‘‘This even¬ 
ing Kissen Saha, Jotindra Nath Sen and 
Sachindra Mohun Sen will return from Cal¬ 
cutta after learning the art of manufacturing 
bomba. This night I shall consult with 
them.” 

Then on the same evening we are intro¬ 
duced to the first secret meeting held at the 
Basanta Malati AkraL 

The report of this meeting appears in Ex¬ 
hibit Q, The speaker at the meeting is 
said to have been the plaintiff's son Ashu- 
tosh: 

There was a bench for sitting.” 

Ashutosh Das slapped his chest and held 
forth Driving away thePiringhees and Police, 
&e.” 

In Rakbal’s proof prepared by Lai Mohun, 
the vernacular and orginal translation read, 
Ashutosh Das gave a stirring and inflaraatory 
speech. Lai Mohun has altered this to, “Ashu¬ 
tosh Das jumped up, struck his chest with hia 
band and said.” 

Then we find, “There was no mattress but 
a bench only.” Then in Exhibit G we find a 
report dated the 27th May that on that day 
the informer was entrusted with a letter that 
Jamini Mullick had received from bis nephew, 
Krishna Prosad D?y, from Calcutta. Now 
this clearly establishes that the letter was 
dated not later than the 27th May. 

This letter is said to have been subse¬ 
quently shown to the Moulvi on the 1st of 
June, when the Moulvi purported to take a 
copy of it. The copy shows that the alleged 
letter is dated the 28th May. Counsel for 
the defendants admit that there is a difficulty 
as Exhibit G purports to show that the 
letter was in the hands of the informer on 
27th May and suggests that the date c.'»pied 
by the Monlvi is a mistake. This does not 
seem to me to be probable; the terms of the 
letter and the way it is said to have been pro¬ 
duced suggested far more strongly that the 
letter never in fact existed. 

The terms of the letter are as follows:— 

Toungest maternal uncle, my respectful 
salutation to you. Besides what has been 
used in our work we have got 25 implements 
(bombs) for putting down the Europeans in 
excess prepared in our factory. If you re- 
(;^aire them, send ^ man as soon as yon get 


this letter. If you cannot come please send a 
man as soon as convenient. If yon cannot send 
any man write to me and I shall hand over 
the implements for putting down Europeans 
to the man who will come and show me letter 
in your handwriting. Why the three or four 
men of your Basanta Malati Akrah who 
learnt from us the art of making inslruments 
for putting down the Europeans are sitting 
down silentlyP Can the enemy be submitted 
in this way? We shall wait for your letter 

or man two or three days and shall go away 
then with the implements towards any line 
(some Railway line). What more shall I 
write? It is useless to say further. 28vb Mav 

1908. 

Krishna Prosad De, 

Jorasanko.” 

One would have imagined that 25 bombs 
would have been sufficient for the purpose of 
exterminating the Europeans in Midnapore. 
But in the report of the 4th of Jane (Exhibit 
56) we find the men who are alleged to 
have been taught bomb-making in Ca'cutta 
saying, “when we ourselves have come (here) 
let us have a house, 25 is a most iceignifieant 
number, we shall prepare 2,000 even. Kristo 
acked ns to go within three or four days, and 
that time has been over simply in showing 
the letter to the members. Probably by this 

time Kristo has gone out towards any line 
(some Railway line).” 

This story about the 25 bombs and the 
proposed 2,000 bombs is, in my opinion, un¬ 
believable. If this story were believed 
in, it is quite certain that an urgent com¬ 
munication wonld have been made to Mr. 
Plowden to endeavour to seize the 25 bombs 
which the Midnapore oonspirators considered 
to be an insignificant number before Kristo 

Prosad De went towards some Railway line 

An anarchist outrage on a Railway with 

25 bombs at one time seems also to be 
novel. 

To this tlie defendants say, we ascertained 
the address of Kristo Prosad De and found 
it correot. That, however, seems to me to 
come to nothing. Whoever gave the report 
was hardly likely to be so forlish as to give a 
name and address which on the slightest in¬ 
quiry would be fouud to be false. 

To return to the informer’s reports, having 
got the man from Calcutta who had learnt 
bomb making the next thing is a question of 
^ays and means, 
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The report of the 2nd June (Exhibit 
56) is the first mention of proposed subsciip- 
tion. The pentleraan who is said first to 
have offered to pay is Babu Satkari Pati 
Roy, a Sab-Deputy Magistrate. 

The defendants rely on this largely. 
Ifc appears that on the 2 id June this gentle* 
man was on leave and it was not im¬ 
possible for him to be iu Midnapore. It 
is quite possible I think that he was in 
Midnapore on that day. Having regard 
to the spies and informers that were in 
the employ of the Police I think it quite 
possible if Satkari Pati Roy was in Midna¬ 
pore that a report to this effect was made to 
the Moulvi. 

This gentleman still remains in Govern¬ 
ment service. 

On the 3rd June according to the report in 
Exhibit No. 56 Jaraini Mullick goes to Mr. K. 
B. Dutt with reference to subscriptions for 
making bombs and a place for making 
them. 

Mr. Dutt is said to have written to the 
Raja of Narajole for a place. Then on the 
5th June (Exhibit 56) we find that Mr. 
K. B, Dutt had sanctioned Rs 3,000 for 
manufacturing bombs. 

Then on the 8th June (Exhibit 56) we 
find Jamini Mullick saying that “K. B. 
Dutt, Barrister, sent Annada Charau Pal 
to the Raja of Narajole for the house, but 
as the Kaja*s house at Narajole has been 
searched the Raja has got frightened and does 
not agree to give his house at Qope,” 

The Raja’s houee at Narajole at this time 
had not been searched nor is there any 
reason to suppose that at the time he believed 
it was likely to be searched. Next, under 
the same date we find a list of subscrip¬ 
tions for making bombs. The list is headed 
by Mr. K. B. Dutt with Rs. 100, but in 
Exhibit S. S. (the informei‘*8 proof prepared 
by Lai Mohun) Lai Mohun has struck out 
Mr. Dutt rt name, ^llie 3rd subi-cription is 
Pleaders Bar Library R.s. TOO (money raised 
by Belling ifihalninamas) — tliis, of course, 
means the Bar Assoeiation at Midnapore 
from funds of the Association. The learned 
Advccate-General has desciibed the ]\ridna- 
pore rieadeis as unscrupulous. I^ut even 
if tl at were so—a term 1 should hesitate to 
apply to gentlemen belonging to an honour¬ 
able profession—ifc has not been suggested 
that they are fools. 


That they were going to pay money out 
of their Association funds for making bomba 
when each and every Pleader would be aware 
of the fact and the risk of detection would 
be great is not probable. 

Then, on the 11th of June (Exhibit 56) 
there is said to have been a meeting at the 
house of the Raja of Mahisadvl. There were 
45 or 46 persons present at that meeting. 
The name of the informer appeared originally 
as being present at that meeting, but his 
name has been stiuck out apparently at 
the time that the report was written. Against 
the informer’s name the Moulvi has written 
“ stet.” 

It is a fact not unworthy of notice that 
neither in Exhibit 56 nor in Exhibit G does 
the name of the Raja’s Manager, Nalini 
Kanta Sen Gupta, appear as one of those 
who were at the meeting. Bat a far more 
significant fact is that the presence of the 
Raja of Mahisadal’s Manager at the meet¬ 
ing of the 11th Jane is not given in the 
reports alleged to have been given by the 
informer until the 26t.h August, the very 
last report said to have been given by the 
informer. Thai report is in these terms: 

Raja’s Ammuktear Nalini Kanta Sin at* 
tended the secret meeting which was held 
in the lodging of Mahisadal on llth June 

1905.” 

Why such n report should have been given 
on the k6t.h August or why the informer’s 
mind on that day was fixed on the meeting 
of the llth June and the presence of the 
Raja’s ^Manager at that meeting one cannot 
imagine. 

At. the meeting there is singing and speech- 
making. Gosto Behari Chandra and Niknnja 
Maiti sang together to a harmonium ac¬ 
companiment a S»vadoshi song. Then a 
speech about bombs was delivered. 

Meetings advocating the making of bomba 
one would presume are held in secret. 
Doubtless this meeting at the Raja of 
MahisaduTs house is described in the in¬ 
former’s reports (Exhibit 56) as ‘secret. 
But how far does a meeting at whio'i there 
is singing, playitig ou tlie harmonium and 
speech niuking answer one’s i leas of a secret 
ineotinL'P Be.^i !es, wheio woi'e the Police 
and the spies of the Police officers that they 
did not liesr of tin's meeting which most 
have been noticed by everybody io 1^® 
neighbourhood? Lai Mohun ia hi? evid^uW 
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here stated “roy spy generally kept me in* 
formed of the doings of the Swadeshi ex¬ 
tremists from time to time.*’ But as at 
many of these secret meetings there was 
music and a large gathering it seems remark¬ 
able that the spies were not able to detect (he 
fact that the meetings were held. 

Next, we come to the information of the 
12th June (Exhibit 56J. 

Deb Das Karan is said to have reported 
that “he went to Mr. K. B. Dutt, Barris¬ 
ter, and has made him write and post a 
letter to Surendra Baba in (or of) Calcutta 

to send bombs.The moderate 

and extremists have all united.” 

We find the same thing set out in Exhibit 
S. S. at page 17. That Surendra Baba of 
Calcutta would to any Bengali mean Babu 
Surendra Nath Banerjee is clear from the 
evidence. We also know that at the Con¬ 
ference in December 1907 Surendra Babu 
and Mr. Dutt were two of the small remnant 
that remained as “Moderates” and it is also 
in evidence that Surendra Babu and Mr. 
K. B. Dutt are on terms of intimate friend¬ 
ship, In Exhibit S. S. where the passage 
occurs I find the remark by Lai Mohun 
“omit.” When the Moulvi was cross-ex¬ 
amined as to this passage he said “Babu 
Surendra Nath Banerjee is not Surendra 
Babu of Calcutta, but Surendra Babu of 
Barrackpore.” But no person that has 
lived in Bengal would accept such a state¬ 
ment; although it is true that Surendra Babu 
does in fact live at Barrackpore but the 
whole of his public life has been associated 
with Calcutta. 

Then much reliance has been placed on 
the statement in Exhibit 0. 0. 0. “Suren 

Babu not known.” The Moulvi’s evidence 
is that subesqueut inquiries were made by 
the Police in Calcutta and they found out 
that it was another man altogether. But 
curiously his name also happens to be 
Surendra Nath Banerjee. 

Mr. Plowden did not appear to know 
anything about this inquiry at all. 

I think there can belittle doubt that in 
the first instance at any rate it was intended 
to implicate Babu Surendra Nath Banerjee 
of the Bengali newspaper. Then we find 
under the same date “Deb Das Karan will 
settle (take on lease) the two storied house 
of Paramananda Shaba to be let on hire 
for manufacturing bombs, There will be 


four houses for manufacturing bombs. If 
any one gives information to the Police and 
gets it detected the remaining three will serve 
the purpose.” The next infromation to 
which it is necessary to call attention is the 
one reported on the 14th June (Exhibit 
56). This gives the return of Santosh and 
his drilling of the boys who become “ex- 
cited. Then on the 15th June there was a 
meeting, said to have been intended to be 
held at the house of the Maharaja of 
Mourbhunj but the meeting was postponed 

as Deb Das Karan could not attend owing 
to the rain. 

On the 16th of June (Exhibit 56) the in* 

former was informed that in accordance with 
the letter written by Mr. K. B. Dutt a bomb 
had been forwarded from Calcutta and it 
was being kept as a sample by Deb Das. 

I very much doubt whether bombs are made 
from a sample. Moreover, the young men 

who had returned to Midnapore after learning 
the art of bomb-making at the Anushilan 
Samiti in Calcutta could hardly require a 
sample before setting to work. Then on the 
17th June (Exhibit No. 56) we find “on the 
day fixed Rash Behary Grhose will come from 
Calcutta to oondneb the case against Sat¬ 
yendra Bose and others. He will not charge 
any fees for conducting the case.” This, of 
course, is intended to implicate Dr. Rash 
Behary Chose, the eminent Vakil, with 

Stayendra by showing that he was on such 

terms with Satyendra that he would come 
and defend him without fees. Every one 
in these Courts is aware that Dr. Chose does 
not practise in the Criminal Courts. 

Next we come to the 18th June (EvhJKJf 
56). This purports to relate the story 
of the first production of the bomb by 
Surendra Nath Mooker,jee at the house of 
Rajabala, a prostitute, where in the presence 
of the informer, Nikunja Maiti and Jnanendra 
Sircar, the bomb was placed on the bed of 
the prostitute and supported by two pillows 

taken place some time 

after 10 o olook at night and it is evident 
both from Exhibit 56 and Exhibit S. S 
and Exhibits that the prostitute was nro' 

sent. 


1 he discussion that took place at the prosti- 
^te-s house before the arrival of Surendra 
Nath with the bomb was whether India 
might be free some time or other” The 
hour is somewhere after 10 o’clock at night. 
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I doubt whether the house of a woman of the 
town is either the place or a late hour of the 
night the time wVere these young men would 
meet to discuss “whether India might, be free 
eometimeor other.” On this incident as 
pet out in Rakhftl’s proof as drawn up by 

Lai Mohun (Exhibit S. S. ) there is one 
matter v^orth noting. 

The Moulvi and Asadulla have both sworn 
in this suit that after the end of May all the 
reports of Rakhal. the informer, which were 
drawn up by Asadulla were drawn up by 
him at his own house and that the informer 
on those occasions never come tothe Moulvi’s 
house. This the Moulvi says he didin order 
to avoid the public finding out the employ¬ 
ment of Rakhal. 

Now the account of the meeting at Raja- 
bala prsostitute’s house is drawn up by 
Asadulla and signed, so is tho report on the 
day previous. But look at Exhibit S. S. and 
see how far tlm Moulvi and Asadalla*s story 
is supported by that statement. The informer 
there says as tal;en down by Lai Mohun: 
“At about 10 p. M. (on the 17th Juno) when 
returning home from the house of Moulvi 
Saheb, Deputy Superintendent of Police, I 
saw Jnanendra Nath Sircar, brother of Jo- 
gendra Nath Sircar sitting at my door.” 
The informer then proceeds to relate how he 
went with Jnanedra to RajabalaV*. 

It is cei tainly very curious that if the 
Moulvi and Asadulla's evidence is true that 
the infor mer should pay he was coming from 
the Moulvi’s house and that this fact was to 
appear in the proof of the informer upon 
which he was to be examined by Counsel in 
Court. 

Under the entry of the 18'h June in Ex¬ 
hibit 56 there also purports to be a 
description of the wrecking of the tiain of 
the Lieutenant Governor. 'I’ins part of the 
alleged information is, however, omitted from 
Exhibits. S (Rftkhal’s proof). Tho report 
states that the infor.'nation as to the date of 
the journey of the Lieutenant Governor was 
furnished by the elder brother of Khagetidra 
Nath Banerjee (one of the plaintilTs iu the 
other suits) who was tmploycii iu the cffico 
of the Lieutenant-Govc-riio!'. 

It appeals from Kliagendra's evidence that 
none of his brothers is so employed. Be¬ 
tween the 19th and 29th June there aro no 
reports made by Asadulla as it is said he was 
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ill. The Moulvi says that daring this time he 
recorded Rakhal’s information in his oonfi* 
dential diary. That diary has not been 
produced. 

Exhibit G, however, does give reports of 
two meetings—one said to have been held at 
Kamini prostitute’s on 23rd June and the 
other held at the house of Trailokya Nath 
Paul on the 28:.h June. At the first of these 
two meetings Satyendra Nath Bose was not 
only present but he was the speaker at the 
meeting and at the second meeting Jogjiban 
Ghose was present. At that time both 
Satyendra and Jogjiban were out of jail. 
But one niturally asks what was the first 
informer, Abdur Rahman, doing that he did 
not find out about these two meetings? He 
was then drawing his pay as a ^nd accord¬ 
ing to his evidence he was on such terms 
with Satyendia and his party that they had 
supplied him with revolvers, given him a 
Utter to get a bomb in Calcutta, etc. More¬ 
over, according to Rahman the first thing 
that Jogjiban did when he came out of jail 
o!i the 18;.h July was to try and get Rahman 
to lend his house for the preparation of 
bombs. Ilenca Exhibit IX. 

On the 29th June (Exhibit 56) the in- 
fornjer leports that Jamini Mullitk said to 
him, “S. P. Sinha, Banister, was engaged 
by the Government in the case againBt 
Khudiram and Mr. Cotton, Banister, was 
engaged on behalf of Khudi Ram and that 
S. P. Sinha wants to have Khudiram 
hanged while Cotton says if Khudiram 
be hanged there would be disturbance in 
India.” 

^Ir. Sinha did not appear in the case 
against Kliudirara and Mr. Cotton had left 
India some years before. 

Then on the 30^b June (Exhibit 56) 
the informer relates an account of a meeting 
at which the bomb was produced. In Ex¬ 
hibit S. S. (tho informer's proof) the infor¬ 
mer says nothing about a bomb being produced. 
It- is suggested by Counsel on behalf of tho 
defendants that the informer bus made a 
mis,ako as to dates in this report and that 
he was only relating on hearsay what he had 
been told. I may pass over the report of 
the 1st July stating that a wealthy BemiWur, 
Iswar Chaudia Ohowdhury, had said, Now 
our woik lies in killing the Firinghees" and 

subscribing Rs. 20 towards tho paanttf^offtro 
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of bombs and the report of the 2nd July 
stating that Santosh drilled the boys of 
Swadeshi Samiti. 

Then we cjme to the report of the meeting 
of the 8'd Jaly (Exhibit 5 J) said to 
have been held at the honse of CJoeadra N ith 
M iiti, the leader of the Bar at Midnapore. 

This meeting is called in Exhibit S. S ‘a 
secret meeting.’* There were d7 people pre¬ 
sent at the meeting. There was again 
singing to the accompaniment of a har¬ 
monium ^aud speech making. Then it is 
reported, A photo of Magistrate's house was 
shown. ’ The defendant’s Counsel rely much 
on that staferaent. But at that date Hem 
Chandra Das’s album which contained a 
photograph of Mr, Weston’s house had been 
exhibited in the Alipore case and it is pro¬ 
bable that the Police at Midnapore had beeu 
informed of this fact. The nexn statement, 
said^to have been made by Rash Behari Bjse, 
is, my friend Hem Chandra Das has given 
me these photos and he has t-lio taught me 
to ma^e revolvers. I cannot start a work¬ 
shop for want of funds.” The suggestion 
that in a few days Hsrn Chandra jOis had 
taught Rash Bahary B)se to * make revol¬ 
vers is, of course, absurd. Tne suggestion 
by Mr, Norton that what the report means 
is that Hem Chandra Das had taught Rash 
Behari to clean up rusty revolvers does nob 
seeraprcb -ble as it is not likely that Rash 
Bahari woull want to open a woikshop for 
that purpose. 

At this meeting on the 3rd July at 
TJpendra Maiti’s house the bomb found at 
the plaintiff’s house on the 8.h July is 
alleged to have been produced. Therefore, 
the meeting is an essential link in the chain 
of reports. Now the i a ne of Upendra 
Nath Maiti does not appear in the earlier 
reports nor does it appear in the later 
reports. 1 take the folliwing remarks 
from the judgment of the Chief Justice and 
Mookerjee, J., on the hearing of the appeal 
in the bimb conspiracy case:—“Bat 
Upendra Maiti is apparently a man of 
exc^lonb character and high standiug at 
Midnapore and though originally pl.ioai 
before the Mtgiatnte as one of the cin¬ 
spirators, the Advocate Gineral, Mr. Siaba, 
withtjlrew the charge against him. Tna 
Additional Sessions Judge in his judgmsnfc 
has stated that in his belief Upsndra iMaiti 
has not done and said what was alleged 


against him—and before us the Advocate* 
Glaneral, Mr. Grregoiy, has conceded that 
the stoiy of the meeting at Upendra Maiti’s 
house must bs discirJeJ as 

Mr. Gregory stated before me that ho 
made no such admissiou at all. All that ho 
says ho did was to state that if he was asked 
what portion of his case be would abandon 
be said he would sbiudon the case against 
Upendra Maiti. I think Mr. Gregory’s 
recollection is at fault. The case against 
Upendra Maiti had bien abandoned by Mr. 
Sinha months before. The learned Judges 
who heard the appeal are clear in their 
recollection that Mr. Gregory made this 
statement and are supported by their judg¬ 
ment as to which no exception wis taken until 
the hearing of thi^ present suit. 

Of coarse. Mr. Gregory’s statement cannot 
b ud the defendants in this suit. Bat the 
Moulvi was present in Court whilst the 
appeal wis being heard and Mr. Gregory’s 
statement must have b39n made in his 
presence. If the meeting at Upenira Miiti’a 
did nob iu fact take place it creates such 
a b ’eak in the chain of the reports as almost 
to destroy the story. 

Then the defendants rely much on the 
statement in the report of the 5th July 
(Exhibit 56) as to toe I st of the wit¬ 
nesses in the case against Jogjiban under 
th) Arms Act. Bab such list, if known to 
anybody, would be known to the Police. 
Then we come to the report of the 7th 
July (Exhib'.t 53) when the Raja of 
Narajole is said to have come to Jamini 
Millick’s to seethe bomb. JVow what was 
the Raja coming to see?—to all outward ap¬ 
pearances a ball wrapped up in jute. 

This story does not seem very probable bat 
when 1 turn to Exhibit G. which was drawn 
up b/ Asadalla, Head Constable, to enable 
the informer to get up his evidence, I find 
that the date of 7th July is written and 
then a b’ank space is lift so that the 
incidents of the 7th July may be written iu 
subsequently. Bat this is not all. For 
when I go to the proof of the informer 
dr-.wi up by L il Mjhuu (EchibitS. S.) 

I fiad in t he vor lacalar t lo reporc of tho 
incidents of the 7ch July asurigtaally written 
were diiferenb to those csataiued ia Eihib c 
t,6 for tho same date. Bai subsequently 
the vernacular of Bxh b b S. S. has beeu 
oonsiderab’y altered in a different ink to 



738 


INDIAN OASES. 


rEART KOHAN DAS f. WESTON. 
briDfr tl'Q story into line with that set out 

in Exhibit 5G. ^ 

Before proceedirg to consider the applica¬ 
tion for tbe search warrant of the plainlitEs 
house on the evening of the 7ih JlI/ I will 

refer to the trai:sfer of Asbutosh from Midna- 

pore to MfzufTerpur ontbe3rd July. 

Ashu'osh was a ma 1 chik in tbe Mid- 
nspore Post Office and ^^a3 transferred on 
six hours’ notice to Mczufferpar by order 
communicated by telegram ficm the Post 
Master-General. That the the transfer tock 
place at the iistarce of Mr. Wtston cannot 
be dccbted. The only question is whether 
Mr Weston tock action on tlte representa¬ 
tion of tbe Moulvi and Lai Mobun or on his 
ov^n initiative. 

Before tie Sessions Judge Mr, Weston 
stated, “Tbe Police in cbatge of this case 
soggested to me that Asbu should be 
tiarEferred. I took action on that repre¬ 
sent ationj* 

Mr, Cornish’s evidence is to the same 
effect. 

But here Mr. Weston goes back from 
the stateifient he made in the Sessions Court 
and says that be at^ked iVtr. Plowden to 
get Ashu tiansfeired as letters sent by him 
got lest in tbe post. 

If it was Fusrected that Asbutosb wrs 
stealing letters at Midnr.p^re it hardly 
seems a good reason to transfer him to another 
post office on six hours’ notice where be 
could do tbe same. 

Moreover, the request fer Asbntosb’a 
transfer comirg tbroogh the Criminal In¬ 
vestigation Department suggests that tho 
reason given by Mr. Weston before the Ses¬ 
sions Court and Mr, Cornish iu bis evidence 
here is the true one. 

On tbe 5th July, Noresb, Sub Inspector, 
and Mohendra, Sub-Inspector, called at tbe 
plaintiff’s house to ii quire about Ashu. 
Noresh says the Moulvi told him to find out 
where Ashu was. Pante sh says that Noresh 
came at.d irquiud ab)ut Ashu as be said ho 
vianted to deposit moi ey in tbe Post Office 
Savings Bank and he wanted Ashu to tell liim 
the I ules. 

Santosh gave the Police offioei s a eJnUntn 
of ttbicco which iliey sat. and smoked in 
tbe plaintiff’s baicakhnun ih within a tew 
feet of the bjmb if the iiiforiuei’s story be 
ooirecL 



I new come to tbe incidents on the j 

night of the 7r.h July. On that night the I 

Moulvi applied for and obtained from Mr, 1 

Nelson a warrant to search Santosh’s | 

house. 1 

It is in dispu'e whether this application • 

was made with the approval of Mr. Waa- 
ton. The defendants in their written 
statements admit that it was so ma^e, but 
on this suit being called on for hearing 
Mr. Norton applied for leave to amend the 
written statements 1>7 striking out this ad¬ 
mission. The evidence, however, sati-^fies me 
that Mr. Weston did know bsforehand of 
tbe intention to apply for the warrant to 
search Sintosh’a house. 

Mr. Cornish so stated in hia evidence 
and on tbe 3id March (Friday) the Moulvi 
in cross-examination aLo so stated. Bat 
on the following Tuesday (7&h March) he 
resiled from his previous statement. In 
fx\y opinion the evidence of tbe Moulvi given 
on the 3rd March on this point is the true 
version. 

Then early on the morning of the 8-h 
of July the search party consisting of cm- 
stables and Military Police under the com¬ 
mand of Mr. Brett, Assistant Superintendent 
of Police, started from the Sab-Inspeotor'a 
quarters. ThepartywiS broken up into two— 
o?'e party under the command of Mr. Brett 
proceeding to the plaintiff's house, the other 
party in charge of Aeadulla going to Burround 
Hanumanjee’s temple. 

On arrival at the plaintifPd house the 
Military Polios surrounded the house and 
I hen knocked at the door. After some 
little delay the door avis opened. There 
has been a good deal of evidence as to 
1 k)w long this delay avas. Howsver, in my 
view of the evidence the delay lasted some 
minutes, quite long enough to enable Santosh 
to get rid of the bomb if he knew of its 
existence and he so desired. It is said 
that this could irot be done because some 
of tho Military Police were pi-sted oii the 
roof of tho plaintiff’s house b.-fore the door 
was opened. 'Thus evidence 1 do not accept. 

It is put foiAvud iu this Court for the 
first time. The Subaviar, Mr, Wilson, aa’io 
Av 18 in churge of the Military Polios and who 
spoke as to the placing of the Military 
Police ou tho roof was not a satiefaotory 
AA’iiiioss. Tho door being opened the Polios 
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entered with their search witnesses. The 
Moulvi pointed onfc Santosh to Mr. B-ett, 
Then the boy Btinonaali who had been 
sleeping either on a hhnt or on the fl or 
beside a IJut in the b nt ‘kh': 7 i*tnh was im» 
mediately plared under guard by the Moulvi. 

The plaintiff said that before (he search 
commenced he must have his own witnesses 
to the search. These were sent for and 
having arrived the search commenced. 
Santosh’a room was searched first. Certain 
Banie Mataram badges and fligs, lists of 
volunteers and some other papers were found 
there. Then the rest of the house was 
searched and lastly the hait ihhayinah. While 
the h‘ntakkannah was being searched neither 
Mr. Brett nor the plaintiff was present. 
Asadulla at that time came from the 
Hanumanjee’s temple and was permitted to 
enter the plaintiff’s house. Asadulla’s evi¬ 
dence is that as they had been kept wait¬ 
ing 80 long at the Hanumanjee’s temple 
(about two hours) he came to see why the 
search party were taking such a long time. 
He says that Wilson, the Snbadar, 

searched him before he allowed him to enter 
the house. This I do not believe. He made 
the statement voluntarily and not in answer 
to any question and Mr. Wilson was never 
asked anything about this in his evidence. 
Almost immediately after the arrival of 
Asadulla the bomb was discovered. It is 
said to have been first, seen bv a constable 
Chuni Singh and then by Asadulla, Asadulla 
Tin to^ Mr. Brett and informed him that 
something round has been found. 

The constable, Chuni Singh, has not been 
called as a witness in this case. 

The bomb was found amongst some loose 
door frames which were leaning against the 
wall ; near the door frames was a pxlki. 

Now the information of the informer that 
Asadulla says he recorded on the evening 
of the7ch July states that ” Santosh took 
the bomb to his h^itihhannah the doors of 
which he shut up from inside.” It is a 
remarkable fact, as I have already pointed 
out, that Exhibit Gr contains no account of 
tie incidsut of the 7i.h July, only the date 
of the 7ih July being written, a blank spaco 

beinglefo below to wtito in the iuciJeuts 
later. 

In Exhibit LXXXIllA, a statement of 
Rakhal recorded by Air. Weston on the 22nd 
August 1908. Rakhal in relating the incidents 


of the 7th July says he saw Santosh get 
the bcmb from rear the and when 

Srntosh was tekirg the bomb back from 
Jamiri Mnllidc’s hi^use the same day he 
said, I fcliowed to see where the bomb was 
put and the same night I gave information 
to the Police.” 

Santrsh when he saw the bomb said it 
was a hennri ball (a ball used in some game) 
and then a hir.^ota (that is loin cloth worn 
when wrestling)—and Santosh w'anted to 
pick up the bomb but be was prevented from 
doing so. 

Then Santosh was arrested. Air. Brett 
placed the bomb in his handkerchief and 
carried it so suspended. 

Santosh after the excitement felt thirsty 
and wanted a drink of water and Mr. Brett 
took him into the inner apartments to his 
mother where he was given a drink of water 
and some refreshment as he had not broken 
his fast that morning. The old lady took 
bold of Mr. Brett’s band with which he was 
holding the bomb and raised the ba k of it 
a few times to her forehead. Unfortunately, 
Mr. Brett at that time did not understand 
the vernacular and cannot, therefore, say what 
the old lady said. Mr. Norton suggests that 
the old lady was performing an act of 
reverence towards Mr. Brett imploring him 
to save her son Santosh and that the old 
lady’s story ought not to be accepted. The 
old lady’s story is that she told Mr. Brett 
that her son was innocent and that she was 
willing to stake her life on his innocence 
and if permitted would strike the bomb 
against her forehead to show that the article 
was not a dangerous one. 

I have no hesitation in accepting the 
mother’s story as to this. Then Santosh 
was taken away by the Moulvi and Lai 
Mohun. They went to the Hauumanjee’s 
temple where a short search was conducted 
by Lai Mohun, after which Santosh was sent 
to the ihanah. 

Then there is a conflict on the evidence 
as to whether the Moulvi returned to the 
plaintiff’s h'^u^e that day. I am of opinion 
that be did and that the old lady’s evidence 
on this point is sabstantially accurate. H^r 
story is that in about half an hour after 
Santosh had been taken away the Moulvi 
returned and found her in tears. She said 
that her son was innocent and that this was 
the second time within a short period that her 
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h^nse had been searched by the 
However, she said sbo was the aunt {mothi) 
of Dr. Rash Dehary Ghose and she would lay 
all the facts of the caso before him and aee 
her son r'ghted. She says that up^n 1 tr 
Tnentiomnf^ the nanje of Dr, Dash D^l aiy 
Ghose the Mou’vi said that Dr. Ghose was 
an old class fi lend of his own and, tlurefore, 
if she was Dr. Ghose’s tn< s i eho most be hifi 
mo&hi also. That all Sai tcah had got to do 
would be to follow the advice of the Police, 
and all would be well—and that ho would 
call the next morning and tell her bow to act. 
The Moulvi denies this interview v;ith the 
oM lady eltcgether. 

I accept not only tlie fact of the interview 
but also substantially the old lady’s account 
of what ( 0 (k place. Later, on the 8th of 
July, other house seatohes took place. 
Amongst the houses so searched was that of 
Jaraini Mulli(k. The bomb was subsequently 
opened by Major (then Captain) Weinman, 
1. M. S., who found that the “ o^re consisted 
of a yellowish brownish powder mixed with 
shot ” and it was then taken by Mr, Brett 
and banded over in Calcutta to the Chemical 
Examiner. Major Weinman gave his crrti- 
ticates on the 9th July (Exhibit 36). 
On the 8th July Santosh was kept at the 
thanoh hajul. Santosh’s evidence is that 
there the P( lice tried to induce him to 
confess both on the night of the 8th July 
and the morning of the 9th July. 

The mother’s evidence is that on the 
morning of the J*th July the Moulvi saw 
her and latter she visited Santosh at the 
thanah. 

It is said that in consequence of this 
Santcsh was put up before Mr. Nelson as 
a confessing prisoner it being Imped that the 
mother bad induced him to onfess. 

Now what do we find when Santosh is 
put up before Mr. Nelson, Joint Magis¬ 
trate, on the 9 h July ? Mr, Nelson denies 
that Santosh was put up as a cmfessing 
prisoner, but what do the records of the 
Court show ? 

First of all, Mr. Nelson hud ha'ulsd to 
hi'U by a Polic-i olliiar, the C'ourt Inspector 
Rash Bjhari Sen, a f jrin lieudo I “Fjrm for 
recording the C)nfesai)n of an accused 
person.” He then proceeds to pit to S.iu- 
tosh the question that is usually put by 
a Magistrate to aoonfes.sing prisonei: 

“(2.—Do you underataud that I am a 




Magistrate and that any statement you 
may make may be used in evidence. 

A.—Yes.” 

San^osh’s statement so far from making 
a onfpssion stated that the article found 
on the 8 h July was not a bomb. 

Mr, Nelsm’d order sheet for 9fcb July is 
also very instructive: — 

Order. 

9 7-1 8. Sintosh D.is makes no confession,'* 
;Mr. Nelson’s memory is, 1 am sure, at 
fault in stating that Sautoah was not pro. 
duc»^d before him on the 9th July as a 
confessing prisontr. The documents seem 
to me to bo absolutely ondlusive to the 
contrary. There is aim the evidence of 
Lackhi Nara^n Farkir, Mr. Nelson’s banoH 
clerk, who has been called as a witness fer 
the defence in this case. He states that on 
one ooca^iion Suitosh was pruduoid bsfore 
Mr. Nelson in Court as a confessing 
prisoner and that ho was placed at the side 
of the Magiatsato’s table to have his con- 
fessi)n recorded. It is not suggested that 
this could be on any other occasion except 
the 9ih July. The Court Inspector, Raah 
Behari Sen, though cited as a witness and 
present iu the Court premises has not bsen 
called as a witness. 

But if Santosh was producod before the 
Court on the 9th July as a confessing prison¬ 
er, why was it supposed that on that day 
he would make a confession P The only 
reasons that can bs suggestd are that after 
the visits of the Police to Santosh and his 

mother and the visit of the mother to the 

SOI at the thinah it was hoped that SiH- 
tosh would make the desired confession. 

On the 9t.h July, Mr. Nelson remanded 

Santosh to jail till the 23rd of July* ^ 

Now it is olleged by the plaintiff that 
the bomb was placed in his house by the 
b»y Bonomali at the instigation of the 

2klmlvi. . . 

Bonomali’a story is that on a joa 
at the end of June a constable KartioK 
Singh carae and took him to the bouss o 
the Moulvi where the MmlvL ask'd him « 
ho was willing t> enter Ula servioe an 

that 11 inom ih expressed his wUlingueas o 
do so an I the M mlvi said ho w mid 
for him when ho wanted him. i ^ 

story is tha*’. on the 7oh July the 

agiiii sent for him aud the MoulviJ 

ths bomb. BjuamaU says that the Moa 
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directed a constable fro accomoany him ba'^k 
to the plaintid’a house. Ho says he was 
unable to place the bomb iu Sanfronh's room 
as requested <as Santoeh was occopyinof hia 
room, blithe plije-l it in\he hi't i^ihannnh 
on a loose door frame that was restina: 
against the wall and then iQh)rmrd the 
constable who left.. Next, morning the search 
of the plaintiff’s house took place. 

Bonomali says that after the search ho 
went to his mother’s house and subsequently 
was taken by a constable fro Sanrragachi 
where free constable left liim. There he 
met a boy who fro( k him to a place called 
Podra where he entered into service of one 
Kally Kristo Bose, There he says he re¬ 
mained for about three months, and then 
returned to Midoapore at the time of the 
pu}as. The defendants deny the story al¬ 
together, They say that, there is only one 
ODnstable named Kartick Singh in Midna- 
pore District and he was transferred from 
Midnapore Town to Ramjibinpore on the 
24th May, 1908, and there he remaired 
until long after the end of June. The 
boy Bonomali identided the witness constable 
Kartick Singh as the man who took him 
to the Moulvi — so there is no doubt as to 
the constable tbe boy means. The Moulvi 
in his evidence before me at first tried to 
get out of the story told by Bonomali by 
stating that from the 27th June he was 
away from Midnapore undergoing medical 
treatment in Calcutta. That, story has been 
conclusively demonstrated to be incorrect. 

Is the evidence sufiBcient, therefore, to 
show that the constable Kariick was in 
Midnapore at the end of Jane? The evi¬ 
dence shows that one constable Kartick was 
transferred to Ramjibanporeon the 24-h May. 
But Mr. Dutt suggests this is a different 

Kartick, 

The grounds he puts this suggestion on 
are, first, why should Bonomali say that 
Kartick out of the 6C0 constables in Midna¬ 
pore District took him to the Moulvi if 
Kartick was not in fact in Midoapore ? N^ext 
it appears from the District Order Biok 
that a constable named Kartick Singh was 
censnred for keeping a pistol without license. 
This ought, if it refers to the Kartick Singh 
at Ramjibanpore, to have been communic3ted 
to the Police S:aiion at Ramjibanpore for 
communication to Kartick there. It appears 
from the evidence of the Police officers from 


Ramjibanpore that no such censure was 

communicated to them and, therefore, Mr. 
Duit says that the censure does not relate 
to the Kartick Singh at Rarajibanpore but 
to some other Kartick. Then, before the 
Commining Magistrate the Moulvi in cross- 
exami ia'i m stated: — 

‘ I have no constable by the name of 
Kartick. There was one of that name at 
the thanah. I don’t remember if he was 
there in July. I had to have him removed to 
the thnnahsi^ he used to give out our secrets 
to the Extremists. I do not kiow if he was 
dismissed but he was reported against and 
sent away. I do not know where he is now, 
I do not know what Kirfrick’a duties were. 
He was not. working under me. I never 
sent Kartick constable to bring the boy to 
my house. He never brought the boy to 
my house.” In the Sessions Court the de¬ 
fence summoned Kartick as a witness for 
the defence. The prosecution did not call 
Kartick, neither did the defence. The case 
was closed. The defence Counsel had finish¬ 
ed their addresses when the unusual proce¬ 
dure was adopted by the Sessions Judge 
at t,he suggestion of the Crown Counsel of 
calling not only Kartick as a witness but 
als 3 two other witnessps, Mon Mohan Roy 
and Mahomed Amir Khan, to corroborate 

him. 

The Sessions Judge then allowed the de¬ 
fence to call a witness Gyanda Nandon Sen 
and also to recill a witness K'shoripati 

Rni. ^ , 

Kis) ori deposed that the reason Kartick 

had been suramonod as a witness was be¬ 
cause Kishorl had met him at his (Kishori s) 
uncle’s, an Honorary Magistrate, where 
Kartick told him he had taken the boy to 

the Mmlvi and that after Karriek had been 

summoned as a witness for the defence at 
Sessions he went to see Kishori. Kishori 
said Kartick tulJ him then that as he was 
in Police service he could not apeak against 
the Police. That Kartick on coming to 
Midnapire after receiving his summons did 
gn to see Kishori is not denied by Kar¬ 
tick in this (yourt although Kishori was 
not one of the Pleaders engaged for the 

defence. 

The evidence seems to establish that 
Binoraali’s story about going to Kali BWs 
at Podra after the search is true. B it, after 
all, the whole of the story as to whether the 
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Monlvi* liad fhe bomb introduced into tbe 
plaintiff’s bonse binpes on tbe fact whether 
Kartick tock the boy Bonoraali to the Moulvi 
as alleged. Doubtless, as I have pointed out, 
there are some circumstances that may 
suggest that tbe Kartick that vras transfer¬ 
red to Ramjibanpore on the 24rh May 1908, is 
not the Kartick referred to by Bonomali. 

The witness Kartick has denied that he 
was transferred for misconduct as alleged by 
the Moulvi before the Committing Magis¬ 
trate. 

There was also the desire of the Moulvi in 
his evidence to show that he was absent from 
Midnapore at the time it was eaid that 
Kartick took Bonoraali to him but which had 
to be abandoned. 

Then Mr. Dutt complained that none of the 
orders relating to the constable Kartick which 
were passed by Mr. Cornish were put to Mr. 
Cornish although he gave evidence before me, 
but that they have been proved by a sub¬ 
ordinate officer who was not even stationed at 
Midnapore at the time the orders were 
passed. 

The onus, however, of proving t hat Kartick 
took Bonomali to tbe Moulvi is on the plain¬ 
tiff. There may be some matters of suspicion 
on the evidence. I am of opinion, however, 
that the plaintiff has not discharged the onus 
that is on him. As 1 have already said that 
the whole of the story of the bomb having 
been placed in the plaintiff’s house at the 
instigation of the Moulvi rests on the plaintiff 
being able to prove tlat Kaifick took 
Bcncmali to the ]\fculvi. This the plaintiff 
has not proved. On the evidence before me, I 
am unable to fay who placed the bomb in the 

plaintifi s house but in my opinion Santcsh 
did not. 

I shall now deal very shoitly with the 
rest of tl e leports said to have been given by 
the informer after the 8th of July. 

Now ore wculd l ave thought, after the 
Searcies cn the 8ih of July, fl.e conspirators 
wculd he sfmewl.at careful as to tl^eir roove- 

rcenfP, ferif the stciy related by Rakliftl be 

true they meet have thought that the Police 
had got infoiir.aiion as to the ccn.cpirncy 
But ore finds cn tie lO.h July (Exhibit 56) 

rttsens at the house 
of Mr. Birendia Nath Dey of the Indian Civil 
Service. 

Again Gcfto Behary is (bero singing io the 
harinomuni. The sorg he sings is “the eong 




of the 3rd July.** If the meeting said to 
have been held at Upendra MaitPs on the 3rd 
July did not take place, as both tbe Sessions 
Judge and the High Court appeal held, 
“the song of the 3rd July” is a somewhat 
serious diflflculty. For if the song was not 
in fact sung on the 3rd of July it may well 
be argued that it was not sung on tbe 10th 
July. 

Then speeches against tbe Firingees and 
in favour of bombs are delivered. All this 
takes place between 6 and 7 in the 
evening. 

Again, on the 12th July (Exhibit 56) there 

is a report of a meeting at tbe house of 
Jamini Mullick at which 42 persons were 
present, 

Gesto Bebari again sings a seditions song 
io the acoompaniraeut of a harmonium. 
Then there are speeches against tbe Firingeea 
and about bombs All this takes place 
between 11 and 12 in the morning. One 
cannot help afking, what were the Police of 
Midnapore doing if they did not find any 
trace of these meetings held in the day time 
at the houses of leading citizene? Moreover, 
with regard to Jamini Mullick at whose bonse 
this meeting is alleged to have been held it 
has lobe remembered that bis bonse had 
been seatohed on tbe 8th of July. It was, 
therefore, highly improbable that be would 
hold a meeting at his hense in broad daylight 
four dajs afterwards at which there would 
be sirgirg atid speech-makirg. There is 
also a significant fact with regard to Jamini 
Mullick that it is common grour d that on tbe 
9ih July, the day after his house was 
searched, a meeting to<k place between him 
and the Moulvi at the latter's house. Jamini’s 
account of the meeting at the Monlvi’s 
is that t) e ^Irnlvi sent for him and de* 
maided Rs. lOCCO and said it was belter 
to pay Rs. lOCCO now than spend a 
lakh h.eieafter. The Moulvi's acconnt is that 
Jamini came and asked him why his house 
had leen scnrehcd and the Monlvi informed 
him 1 e could n(>t give him the reasons as it 
was l y tl o Mag!stiale’s order. During the 
cirss fXRmiraticn ot Jamini by Mr. Garth he 
put it to him tl at he (Jamini) had told Dr* 
Bsi k'm Clni dra Ghesethat the story ahont 
the M( ulvi demanding Rs. 10,CC0 was untrue 
and that this interview between Dr* Bankim 
and Jamini was oveibeaid by Sub-Inspeotor 
Norcsb. Both Dr, Batkim and Sub-Inepeolor 
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Noresh have been examined here as 
witnesses on behalf of the defendants. Not- 
a single question wavS put. to either of them 
with regard to the alleged interview between 
Jamini and D*\ Dinkim or of Noresh 
overbearing tbe C‘'>nver6ation. 1 am inclined to 
tbink that Jamini’s account, of the interview 
he bad with the Moulvi is the true one. Bat 
whichever account one accepts of the inter¬ 
view it is highly improbable that Jamini would 
hold a large meeting at his house on the 12th 
J.ily. Then on the 13th of July (Exhibit 56) 
the informer reports that Jamini has sent a 
letter by post to his nephew at 4 P. M , with 
envelope and paper on which was written 
Bnn^e Mot oam This let!era^ked his nephew 
to keep leadyand other things 
necessery for preparation of b)mb3. 

Space forbids me to do moro than to deal 
shortly with the of the alleged reports 
of tbe infermer. B :t the report of the i7th 
July cannot he passed over. The portion I 
refer to is as follows;—**Sarendia Mookerj^e 
prepares bom^s, etc. The one he made on 
the terrace of Hanuncanjee’s temple exploded 
when being wrapped up. He has thrown 
that off (away) and is preparing a ne w one. 

He will prepare it within 4 or 5 days.” O ie 
may doubt whether Surendra, the temple 
having been searched on the SJi July, was 
likely to be mi:k ng borab.3 on the terrace of 
the temple On the 17th July. But the story 
that the bomb exploded whilst Surendra wai 
wrapping it up and, therefore, he threw away 
the remnant is so absurd that it is impossible 
to a?k any one to believe it. The bomb that 
was subsequently found at the Ditta’ record- 
house is said to have been substituted by 
Surendra in place of the bomb that exploded. 

On examination by the Chemical Examiner 
this bomb was proved to be of a highly 
dangerous character. If the bomb had explod¬ 
ed iu Surendra’s hand, there can be no doubt 
that not only would there be no part of the 
bomb left for him to “throw away” but that 
Surendra must have been terribly injured. 
But so far from being injured we find Suren- 
dra industriously working away at the new 
bomb, so much so that on the l}th July at 2 
p. M. Surer,dra showed the informer on 
the terrace of the temple the new bomb half 
prepared.” Then at a meeting at Saroda 
Dutfc’s on tbs 2Jrd July at 9-30 A.u. Suren¬ 
dra produces the new bomb which was ulti¬ 


mately found in the record-room of tbe 

Dur.ts on the Slst July. 

Between the 23rd July and the 30ch 
July that bomb was g^log about from 
pUco to place. On the 'c0r.\\ July (Exhibit 
5 5) the informer reportes: ‘List night 
Q ivinda Mooker jee and Nkinja Maiti went 
to kill the Magistrate, the Deputy Superintend¬ 
ent of Police and the Jaraadai* Asadulla 
with the bomb prepared by Surendra. Bat 
their work was unsucoessful. This morning 
at 7 or S a.u., Nikunja Maiti told me these 
■words at the house of Nishi Goalini where 
Rajabala prostitute kept by N kinja Maiti 

lives. 1 shall cause to be se’zsd to-day the 
bomb prepared by Surendra Moikirjee which 

Baroda Datt has kept.” ^ ^ 

This again seems to be improbable. That 
Givinda and Nikunja were likely to find the 
Magistrate, the Moulvi aud Asadulla together 
at. night so as to be able to kill them with 
one bomb is improbable. It may ba noticed 
for what it is worth that Exhibit G which 
was prepared by Asadulla to assist the 
informer in giving his evidence states that 
it was N.kinja Maiti alone who went with 
the bomb to kill the Magistrate and the 
Moulvi. Exhibit S. S, the proof of Rikhal 
for the Crown brief prepared by Lai M)huu, 
states that Nikunja M iiti took the bomb with 
intent kU the Magistrate only. This 
closas Rikh il’s reports so far as we have the 
originals. The last words written by the 

informer at the end of his report of the dOr.h 

July are, “All the^o are false” (Everything 

that 1 have written dj-vu is false). 

At what timo the informer wrote these 
words it is impossible to say. 1 m ist not, 
however, omit to notice the report of the 
16;;h July (Exhibit 56) as a statement 

in this report is much relied on by Mr. 
Norton. The statement is- ‘That the inform¬ 
er has learnt from Jamini that Deb Dass 
Karan has kept the bomb in a stone built 
room in a tank or excavation in the house 
of Parmauanda Shaba.” It appears that Mr, 
Maepherson disojvered that on the land 
adjoining Parmanand’s house there is a well 
or tank hewn out of the rock. Mr. Norton 
says that this is strong orroboration of the 
informer’s report. I do not agree in this view. 

Oa the i6ch July 1908, it is improbable that 
there was no water in the well or tank. It 
is not likely that Deb Dass Karan would keep 
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his bomb which was constantly being: 
brought out in water. On the Slet July a 
search tock place afc the house of Baroda and 
Sarcda Dutb resuUirg: in the discovery of the 
hrmb in a record-room at their premises. 
This was followed by the arrest of the second 
batch of prisoners including Surendra Nath 
Mookerjee. The record room in which the 
bomb was found was used for storing the 
old zemindori papers and was very rarely 
opened. It was in the possession of Madhu 
Sudan Dutt, the common manager of their 
joint estate. When the Police had broken 
open the lock of the door it was found that 
the floor was strewn with old irr pa¬ 

pers. The room was thick with dust. In 
fact so much so that Mr. Cornish states 
that although he went into the I'oom he 
came out because the dust was so thick. Now 
what .would strike any man going to search 
a room in this condition in the early 
morning of (he Slst July for an article 
which had not been tliere on the night 

of the 29th July ? I should have 
thought, obviously, to see if there were any 
marks in the dust to show if any one had 
been into the room recently or of any 
of the papers having been recently dis¬ 
turbed. But no such precautions were taken. 
Lai Mohun began to shovel the papers on 
the fljor from one side of the room to the 
other with a “piece of timber.’* At a 
spot not far from a window, in which there 
was a broken bar, Lai Mohun came across 
some old books of account, one placed across 
the top of the others separated into two heaps, 
and lifting the top bode off with his hand ho 
discovered the bo nb there. Ifc certainly was 
fortunate for Lai Mohun that ho ceased 
shovelling the papers just in time to find 
the bomb, otherwise the o.msequonoes must 
have been disastrous to him. One would 
certainly have thought when Lai Mohun 
came to the books, if the story of the finding 
of the bomb is true, that Jj U Mohun would 
have noticed that these b x ks had been recently 
disturbed and called xMr. Oorni«h*.s or some 
of the search witnesses’ attention to the fact. 
1 must confess for my own part that 1 feel a 
doubt whether an experienced Police officer 
would sot about a search of a room in wdiioh 
he expects he may find a bomb luJden by 
shovelliDg tho papers on the fl^or from one 

with a piece of timber. 

Mr. Cornish in bis evidence in this 


Court stated: **wben I saw the window with 
the broken bar it did strike me that the 
bomb had been put in from outside. The 
bomb was found near the window.” The 
evidence is very suspicious, but I oannot 
say that it is such that I can find that the 

bomb was placed in the record room by the 

Police. 

la the judgment on appeal in the orimiual 
case 1 find the following remarks: “The 
Advocate-General (that is Mr. Gregory) has 
stated before us that be placed no reliance 
on this bomb and has refrained from dis* 
cussing its discovery. But if, as we hold, there 
is strong reason to doubt the genninenesa of 
that discovery it must affect our attitude 
towards the evidence which relates to the 
bomb in Peary’s bouse.” Mr. Gregory now 
stated that he made no such statement at all. 

All I can say, if that be so, is that it is ex« 

ceedingly unfortunate that Counsel should 
allow this statement to go unchallenged for 
years. 

The persons arrested on the 3lst July were 
produced before M-'. Nelson on the Isb 
August and remanded by bim until the l5th 

August. 

It might have been expected that after 
what had happened on the Slst July the rest 
of the conspirators who had not been arrested 
would now at any rate for sjme little time 
remain quiet. 

But on the 1st August, the informer 
reports again that “Surendra Bose, Sarat 
Chandra Patra, Jnannedra Sarkar went 
this day to Deb Dass to bring the bomb to 
kill the Magistrate.” Doubtless the infor* 
mer says they did not get it. 

In passing, I may mention that from 
the 1st August the original reports of the 
informer are not pxodneed but only docu¬ 
ments seated to be translations of the same. 
On the 2'id of August there is a report of a 
meeting in thedtav\ing room of Buroda and 
Saroda who had been arrested on the iilst 
Ju y. There was a discussion about bomba 
and picric acid was produced. On the 2nd 
August there is a long report about bombs. 

On the 4th aud 5th August the informer 
again reports, Ou the lUh Anguat the 
informer repotts ab ut a bomb wbioh Rash 
Behari Bose kept in the cash box of Rhidoy 
Siiri, a wine merchant, and which he saw 
the wine merchant give to Rash 
Behari who having got it tied it to hia 
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waist; and rode away on his bicycle. On 
the 7th August there is another report. 
Also on the 8th August, the 9th August, 
the 10th August when Rasli B-jhari B >se 
produces his bomb. Again, on the llrh, 
13th and 16th, the informer reports. On 
the 17th August the informer reports that 
Jamini Mullick produced from his pocket 
a bomb saying, * see I am always keeping 
it with me, saying this he kept it back 
in his pocket and went away.” On the 
18th of August again there is a long 
report. On the 20ch August there is a 
meeting about the establishment of a bomb 
factory and the preparation of bombs. On 
the 2l8t August there is another report. 
Also, on the 25th August, Jamini is reported 
to have said that he had sent to Calcutta 
for 40 bombs. And on the 26th August 
comes the last report, in some ways the 
most extraordinary. It says “ Raja*s Am- 
muktear Nalini Kanto Sen attended the secret 
meeting which was held in the lodging of 
Mahisadal on 11th June 1903.” 

Why oa the 26fch August should the 
informer make such a report of his own 
motion does not appear. 

On the 26th A'gust the last batch of 
warrants were applied for and on the 28Dh 
August the third batch were arrested. 

Before proceeding further, it will be con* 
vement to consider what are the provisions 
that the Legislature in its wisdom has 
fought fit to impose as to information to the 
Police and investigation by the Police of 
alleged offences. 

contained ia Part V, Chapter 
of the Code of Criminal Procedure. 

ection 154 enacts: “Every information 
relating to the commission of a cognizible 
0 ence if given orally to an officer in charge 
, Station shall be reduced to writ¬ 

ing by him or under his direction and be read 
over to the informant and every such informa¬ 
tion whether given in writing or reduced to 

writing as aforesaid shall be signed by the 

person giving it and the substance thereof 

shall be entered ia a book to be kept 

by such officer in such form as the 

Local Government may prescribe in that 
behalf.” 

The first information is the basis upon 

which an investigation under Chapter XIV' 

of the Code of Criminal Procedure oom- 

iDences, 


The careful and accurate record of the 
first information has always been consider- 
ed as a matter of the highest importance by 
the Courts in India, the object of the 
first information being to show what was 
the manner in which the occurrence was 
related when the case was first started. 
It is really not necessary to quote any 
authority in support of this statement which 
is clearly deducible from the words of the 
section itself. 

If authority, however, were required it 
would be sufficient for me to rely on the 
judgment of Prinsep and Henderson, JJ., 
in the^ case of Emperor v. Kampu Kuki 
(3). Such a practice.” say the learned 

Judges, is altogether contrary to section 154 

of the Code of Criminal Procedure. The 
first information if recorded as directed by 
section 154 at the time that it is made is 
of considerable value at the trial because 
it shows on what materials the investigation 
commenced and what was the story then 
told. Any statement recorded as in this 
case several days (in fact in that case it was 
four days) after the coraraencement of the 
investigation and after there had been some 
development is not only no first information 
but has very little or no value at all as the 
original story because it can be made to fit 
into the case as then developed. No one 
would accept such a statement as reliable 
in its deta'ls after the lapse of time even if it 
were admissible in evidence.” What do we 
find in this case? No first information was 
recorded between the 8th of July and the 7th 
of September. 

The Moulvi says this was not done as 
we don’t do that in conspiracy ca'^es.” 
He, however, admits that he is well aware 
of the provisions of the law set out in 
section 154. In these circumstances, the ex¬ 
planation that “w3 don’t do that in Con¬ 
spiracy cases ” hardly seem sufficient. 

Nor is there any reason to believe that 
the provisions of the law as to the recording 
of first information are set aside by the Police 
in a particular class of cases. 

The first information filed by the Moulvi 
on the 7th of September came into being 
in the following manner. On the 3fd of 
September the Inspector*General of Police 
(Mr. Morehead) accompanied by the Deputy 

(3) 11 C, W. N, 654 at p. 656; 6 Cr. L. J. 86. 
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In«pector.Gereral (Mr. visited 

Midnapore. They noticed that no first 
information had been filed. So it is arranged 

that a first information should be draivo up 

in Calcutta. Accordingly, on Mr. « 

instructions, Rai Ram Saday Mookerjee 
Babadu. of the 0. I. D. who according to 
Mr. Plowden has had great experience in 
drawing np first information of this nature 
drew up the first information, it then passed 
through Mr. Pkw Jen's hands, then \I^r. 
Morehead's and wis ultimately settled by 
an attorney, Mr. Withal. That a document 
drawn up like this is a proper first inforraa- 
tion within section 154 cannot be suggested 

for one moment. ^ c * 

What the law requires is not a brst 

information draw i up by a Police officer 
(however ranch experience he may have had 
in druwicg up first information of this nature) 
and finally settled by an attorn y b it the 
statement of the person himself giving the 
first information. 

As the first information can used in 

evidence under sections 157 and 158 of the 
Evidence Act to cDrrobirate or impeach the 
testimony of the person lodging the first 
information it will bi seen bow valueless the 
document b comes if the first information is 

drawn op by some person other than the 
proper informant. One example of this from 
the first information filed on the 7th Septem¬ 
ber must suffice though this is not the only 
one that might bi drawn* 

“The following are some of the important 
places where the men.l) ms of the said society 
used to meet and conspire together for the 
above purposes and other unlawful ob¬ 
jects. 

At the premises of the Rija of Mourbhunj 

Baksh'.b^zar Midnapore.” 

There is nothing in the informer's reports 
giving the house of the M iliaraja of Mour¬ 
bhunj as a place where the cinspirators used 
to meet and conspire althoagh the informer 
does mention an intended m^^eting at the 
Maharaja’s premises which was put off. 
Moreover, the house of the Maharaja is not 
in Bakshibazxr. 

The Moulvi says this statement in the first 
information is a mistake. On the other hand, 
Mr. Plowden says the first infjrmatiou 
having bsen gone through so cirefuUy by 
himself, Mr. Morshead and Mr. Withal 
with the information which bad been sont to 


twia - 

the C. T. D. that the atatement must have I 
been taken from that information. Which of 3 

the two statemeids is correct it is impossible ij 

to siate. If the provisions of the law had 
been observed, such a state of things could ^ 

never have happened. The first information ^ 

drawn up by the 0. I. D. implicated 154 
persons ranging as has been said from Raja 
to Beggar *! 

I can only assume that Mr. Withal the at¬ 
torney settled the first information in igno¬ 
rance of the provisions of the law. 

The next section of the Code of Criminal 
Procedure that it is necessary to refer to is 
section 172: 

“(1) Every Police officer making an in¬ 
vestigation under this Chapter shall day by 
day enter his proceeding in the investigation 
in a diary setting forth the time at which 
information reached him, the time at which 
lie began and closed his investigation, the 
place or places visited by him and the state¬ 
ment of the circamatancesascertainedthrongh 
his investigation,” The second snb-seotion 
of the same section authorises any Criminal 
Conrt to send for the diary and to use the 
same to aid it in the inquiry or trial. The 
object of the special diaries under 8eoti'‘n 172 
(which are commonly called case diaries’) 
has been well expressed by Edge, 0. J.* in 
Qhem*KT}}ptess v. Mannu (4): The early 
stages of investigation which follow on the 
commission of a crime must necessarily in 
the vast majciity of cases be left to the 
Police and until the honesty, the capacity, 
the discretion and judgment of the Police can 
be thoroughly trusted it is necessary for the 
protection of the public ngainst orimioals, for 
tlie vindication of the law and for the protec¬ 
tion of those who are charged with havicg 
committed a criminal offence that the Magis¬ 
trate or Judge before whom the case is for 
investigation or for trial should have the 
means of ascertaining what was the informft- 
tiop, true, false or misleading, which was 
cblaiiifd from day to day by the Police officer 
who as invest igating the case and what 
were t he lines of investigation upon which 
tb»e PolicG officer acted.” 

It is hardly necessaiy to state Ibst 
^loulvi ai d Lai Mohun both slate that they 
aie aware of the provisions of the law as to 
the keeping of “case diaries.” Now what do 

(4) 19 A. 890. 
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I find in the present case ? Between the 8th 
of July when Santosh was arrested and the 
3rd of August, no “case diary” was orened. 
The defendant, Lai Mohun, who was the in¬ 
vestigating officer states that this was a 
mistake bnt this statement I cannot ac¬ 
cept. 

Therefore, during by far the most import, 
ant period of the investigation in the Bomb 
Conspiracy Case, the provisions of the law for 
enabling the Courts to check the method of 
the Police investigation have been deliberate¬ 
ly disobeyed. 

I shall now consider the evidence that has 
been given on both sides as to the truth or 
untruth of the statements in the inform er’s 
reports. I shall first deal with the evidence 
given on behalf of the defendants. Prom the 
case diary. Exhibit V, it appears that on the 
22nd August 1908, Lai Mohun held a con¬ 
sultation with his officers as to “a plan of 
action.” 

On the 23rd August the plan of action re¬ 
sulted in the production of two witnesses and 
this was the first evidence obtained corrobo¬ 
rating the reports. 

The witnesses all speak to having over¬ 
heard words or seen incidents which had been 
uttered or taken place long before. 

They one and all say that Lai Mohun sent 
a constable to bring them to him. How Lrl 
Mohun was able to discover these witnesses 
may he matter for comment. 

The first witness is Akhoy Kumar Pal. 
By way of introduction it may be stated that 
^me time ago the widow of a pleader named 
ookerji brought a certain suit against him. 
n answer to this suit Akhoy produced a re- 
ceip which the Subordinate Judge held to be a 
orgery and directed Akhoy to be prosecuted 
for forgery and on appeal the District Judge 
&& confirmed this order. At least two of the 
0 er witnesses for the defence in that suit, 

^ argali Ghorai and Amir Ali, gave evidence 

brought by the widow against 
oy to prove that they saw the receipt 
executed. Akhoy in his evidence here stated, 

^ e Government have now taken me under 
eir protection,” There would appear to be 
foundation for this, for acccrdicg to 
Akhoy 8 evidence the Government intended 
to settle certain lands with him but which 
an s after he bad entered into possession be 
had to vacate because the lands belonged to a 
geutlemap ypho defended the coolies ip the 


tram wrecking case and not unnaturally this 

gentleman insisted upon his right to his own 
land. 

It would also appear from Akhoy’s evi¬ 
dence that he has hern allowed to avail h'm- 

Pi services of the Government 

1 leader. It ip, however, only fair to the au¬ 
thorities to say that Mr. Macpberson. (he Com- 
m.ssmner of the Burdwan Division, stated 
that he was wlmlly unaware that Akhoy was 
being allowed the services of the Government 
Pleader until he read it in the public press 
during the proceedings in this case. It does 
not appear that Akhoy could obtain no 
other pleader who would work for him so that 
the authcrities had to allow him the services 

of the Government Pleader. For he said in 

evidence before me “I don’t mean to say that 
all the pleaders and muktears declined to 

woikfor me. I engaged two or three plead¬ 
ers to file ray written statement.” Akhoy*s 
statement was recorded by Lai Mohun under 
section 161 of the Criminal Prvocedure Code 
on the 30th August. Akhoy cannot say how 
Lai Mohun came to send for him. 

In the statement Akhoy said that he had 

seen the Raja of Narajole walking tl roigh 
the town in Bondc MotaTuivi procersions 
Such a statement as to the conduct of the 
Raja of Narajole it is impossible to believe. 

Before me ho has stated that what he 
meant was that when the Raja came out the 
people got excited and followed him and 
it locked like a procession. 

It really is not worth while to go through 
the evidence of Akhoy, as I am satisfied he 
is a thoroughly disreputable and untruthful 
witness. 

His statement, however, in his evidence here 
“I did not say one single word to Lai Mohun 
of my own accord,” even if it means that 
Akhoy only answered questions put to him by 
Lai Mohun tends to show that his statement 
was not recorded very satisfactorily. Akhoy 
in his evidence speaks to a meeting held five 
six or seven days before the MozufFerpore 
outrage at the house of Dtb Das Karan. 

Akhoy is positive that Santosh was present 
at that meeting. It is established without 
doubt that at that time Santosh was at Ranchi. 
There is rnly one other matter relating to 
Akhoy Pal before parting with his evi¬ 
dence. That is with regard to Exhibit 
61 which has been produced by Akhoy as 
being, he alleges, a note sent by Mr. K. B, 



ns 


INDIAN OASES. 


[1912 


TEARY MOHAN DAS V. WSSTON. 

Dott offprint to pay liim money if be 
wniUl refrain from ffiviner evidence. ^ Akhoy 
Fays be knrwn Mr. K, B. Dutt s banow.i'ing 

ns be lias on one or I w» occasions leant over 

Mr. Dutt’s cbnir when Mr. D iH wis encraced 
in Court and bas seen Mr. D.itt wrUing in 
Ene-llHli in fbe marein of bis b lef with 
a Bengali word every here and there. He 
also says that some years apro bo saw a 
letter asking for votes in connection with a 
Municipal election. Counsel for the defend¬ 
ants stated that they were going to call Mr. 

Hardless, the Government expert in band¬ 
writing, to prove the writing in certain docu¬ 
ments and bad these documents sent to the 
Survey of Ir dia for the purpose of having them 
photographed preparatory to Mr. Hardless a 
evidence. Exhibit 61 was one of these 

documents. I^[r. Hardless, lu wover, baa not 
b^en called by the defendants, so presumably 
his evideiiCG if be bad been called would not 
have assisted the defendants. There is no 
doubt in my raird that Exhibit 61 is a 
forgery. But while saying this I am statis- 
fied on the evidence that there is not 
the slightest riMund for suspecting that 
either Mr. Weston or Mr. Hadrill had 
anything to do with it nor did they in any 
way Huepeot that it was not a genuine docu¬ 
ment. 

The next witness on this branch of the case 
is Kangali Charan Ohorai. He was also sent 
for by IjhI Mobun in Bhadra. IjsI Mohun 
asked him about a meeting at Oeb Das 
Karan*s house ami the witness answered. 
This witness gave evidence to prove the 
receipt in tie suit brought agnit.st Akhoy 
Kumar PhI by tho widow of the i lender. 

Kai gall also appear to be engaged in 
litigation of a very doubtful nuiuie. His 
evidence is that **Moti Babu (i c., tlie (tliciat- 
ing Government Pleader) was engaged by 
the Government to conduct my cases. 'I lie 
Goveii^raent Imve b^^en paying tho ciist of 
thete two cases and tho Ptlico aro locking 
after them.” 

Doubtless after a nightV rest be resiled to 
a coLsidciHhlo elegice from this statement, hut 
I am not satiefitd tliat tho original state¬ 
ment is l ot ( 011 ( ct . 

One (f these two cases referred to by the 
witness is a crimii al pn'S(CUti(>n agaii st h.iin 
and aiKdner witness for the defendants, 
Hadha Nath Raut, for defamation, tho 
defamation charged being that these two 


men said that a woman died from (he effects of 
ab'^ition whereas apparently the body which 
was examined by a medical man showed that 
the woman died from the effect of a snakebite. 
Tho prcsecutioo in that case alleges that the 
witness made the defamatory s'atement in 
Older to extort money. The Depatly Magist¬ 
rate has framed cbaiges against the witness 
and Radha Nath and there the matter for 
the present rests. The witness also appears 
to have been concerned in other criminal 
cases. Lai Mobun recorded the statement of 
the witneFs under section 161 on the the 13bh 
October lOTS. A constable took him to Lai 
^lobun. How again did Lai Mobun manage 
to get hold of this witness ? The substance of 
the statement of this witness recorded nnder 
section 161 was to speak to the meeting held 
at Deb Das Karan’s. 

Tho witness is, T am atatisfied, a thoroughly 
untruthful witness. 

The next witnes.s is Radha Nath Raut. He 
formerly woiked with the last witness 
Kangali. He was convicted of some offence 
on the 20-h August 1903, but having 
presented an appeal he was out on bail 
ponding the hearing of his appeal when Lai 
Mohun sent a constr.b’e to b.'’ing him on ?l8b 
August 1903. This witness according to hia 
statement was discovered by Akhoy Pah 

The witness also appeals to bi engaged in 
some litigatioti including the defamation 
prosecution in which he is jointly charged 
with the witness Kangali. He stated, I 
know the Government is paying the oisU of 
one suit (of ours).” Again, this witueBS 
resiled from this statement. 

'riie witness speaks to the meeting said 
to have been held at Dtb Das Karan’s. In 
my opinion there is no truth in his evidence* 

Tho next witness on this branch is Lai 
Mahomed Khan. Tie is a teacher in the 
Lower Primary^ School at Midnapore. He 
also writes up tho b)cks of account of one 
Mulick, a bnker. 

His evidence is that two op three days after 
the U tnnth in 190^ when leaving the bikers 
in the evening be determined to go and see 
his doctor as h.e was imfc feeling very we 1. 
When ho was pissing b/ the house of Mr, 
B.iendia Nntlt Dty', I. th S., ho noticed two 
or three enninges there and people were 
going into the hoiiso. Whilst he was listen¬ 
ing lo tho gulnal ho saw B^bl Ab’nash 
Chandra flitter drive up in bia owrias® 
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Abioash paid/*Hallo, master, what, brinsfs you 
hert?'* The witness said be told Abinasb 
that he was on the vray to the d tctor. 
Abinash said, ‘now come with me*', and the 
witness went into the bouse with Abinash 
and there he saw a largo number of persons 
seated. The witness says l;e also saw a young 
Babu singing songs to the aceompaninienfc of 
a harmonium and that there were 30 or 40 
persons present. The witness said ho made 
an entry as to his attending this meeting in 
the books of the baker. This witness also 
says he made his statement to Bal Mohun 
two or three months after the date of the 
meefirg. How did Lai Mohuu manage to 
find cut this witnesf-? 

That Abinash was likely to invite a person 
be met casually in the street to come to a 
meeting where the mak-ng of bombs was 
going to be di.soussed two days after fantosh’s 
arrest can hardly be suggested. 

The next witness is Afobesb Chandra 
Kundu. He states that on the day previous 
to the Ultaraih he saw the Raja of Narajole 
at dusk leaving the house of Jamini Mullick. 
This witness slates that Lai Mohun sent a 
Daroga for him in September 1908, who took 
him to Lai Mohun where his statement was 
recorded. Hovir out of all the 30, OOD in¬ 
habitants of Midnapore did Lai Mohun in 
September find out that this witness who does 
nob live near Jamini Mullick’s house happened 
to see the Raja of Narajole leaving it on the 

evening of the 7i.h July? 

As a complement to the last witness we 
have the evidence of Rakhal Bara. He 
states that on the evening bafore the UU^rath 
in 190d he saw the Raja of Narajole arriving 
at Jamini Mullick’s house in his carriage. 
At the back of the carriage where the syces 
generally stand were standing two men with 
swords. The witness says he salamed the 
Raja. 

Again this witness says that Lil Mohun 
sent a constable to bring him in Bhadra 
(September) and that Lai Mohun then 
recorded his statement. The witness admits 
that diuirg the time that the Raja of Narajole 
was out on conditional bail, he wrote and 
signed a document that one Pitamber Roy 
Kaviraj had tutored him to make the state¬ 
ment to Lai Mohan. Pitamber is described 
in L il Mohun’s case diary as “ an enemy of the 
Raja of Narajcle.” The plaintiff’s Counsel 


suggests that Pitamber has what are delicately 
called relations wilh the Police. 

Doubtless in his evidence here the witness 
his stated that he was compelled to give the 
statement in writing that he had been tutored 
by Pitamber. But [ am nrt prepared to 
accept that statement of the witness. 

Another witness on this branch of the case 
is Taju Kan. 

He says that a constable came and took 
him to Lil Mohun and Lai Mohun asked him 

if he had seen anything in connection with 
the Babas.’ 

He said that in the month of Jaista at 
about 2 or 3 in the afternoon as he was 
going to his work and happened to be 
passing by tho premises of the Mullick’s, 
he saw Btbus entering the Rasmancha. 
His curiosity was awakened as he thought 
the Bibus were going to have a jotra or & 
nautch at 2 or 3 in the afternoon. He 
went and peeped into the green room and 
saw a large number of Bibus there. Then 
one of them told him to quit the place and 
be left. 

On another occasion the mother of this 
witness happened to be ill. She had a 
fever and a “pain under her ribs” so he 
started off to find Dr. Abhoy Kundu with 
two battles in his hand—one to cure the 
fever and the other the pain under the rib.”. 
He first went to the bouse of Dr. Abhoy 
bat finding his shop closed he went to his 
residence. There a lady came out and told 
him the doctor had gone to the Miillioks’. 
The witness hastened there and went near 
the Tk'ikur-dalan and called for Dr. Abhoy 
who came out to him. He saw a large 
number of Babua sitting there, also a young 
Baba playing on the harmonium and another 
yonng Babu singing. 

Again, on another occasion whilst the wit¬ 
ness was waiting for coolies to come to 
work, he saw Babas going into the 
house of Kamini prostitute. The witness 
says he calls the mother of Kamini sister. 
He aeked the mother what was going on 
and she told him. The witness recognised 
several of the people meotijned by the 
informer. The witness was nob sent for 
by Lil Mohun until 2, 3 or 4 months after 
he had seen the first meeting. 

The next witness is Bankim Behary 
Haidar. He was sent for by Lai Mohun 
in September 1903. His story is that two 
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days before the first R^ith he went to 
Troylokya NaHi Pal'a house to see about 
some litigation in which a friend of his 
was ergaged and as he passed the windows 
of Trojlokya*s house be heard the fol¬ 
lowing words, but he cannot say by whom 
they were spoken, that money would 
have to be collected until after the disposal 
of the Arms Act case, and that we should 
have to live with care up to that time.” 
He also says he saw certain people whose 
names he had mentioned there. 

Troykkya, he says, told him to come 
next day, then he left. This witness also 
appears to have had three criminal cases 
brought against him since 1906. 

The next witness is Nibaran Chunder 
Ghose, a Mohurir. This witness made a 
statement to Lai Mohun on the 25th 
September 1909, 

The witness occupied a room in the house 
of Nishi Goalini where also lived Rajabala, 
proS’itate, who was the mistress of Nikunja 
Haiti, 

The witness states that on one night 
when the door of Rajabala's room was 
closed he heard from outside these words 
being spoken in her room, * The Pirin- 
gees would have to be killed by means of 
bombs.” 

He states that two” voices said this — 
the two voices were the voices of Nikunja 
Haiti and Goato Hehary Kandu. 

The next witness is Saday Jana. He 
seems to have had some previous experi* 
ence of litigation as ho has on two occa> 
sioDB been fined for bringing vexatious 
complaints. 

Raja Sri Narain Pal is hia zemitidir 
with whom he had litigation some time 
daring the last four days of Assar, He 
says Sri Narain Pal sent for him. The 
witness said he could n(»t go to the Raja 
that morning but would go in the even¬ 
ing, He went to the Raja’s house in the 
evening but finding that the Raja had 
gone to the cutohory of the Raja of Hahisa- 
dal, he followed him there, and when after 
some diCGonUy ho arrived at the Mahisadal 
cutchery, he heard the wcrds‘'i.h.'\t unless 
the Police were hraten, assaulted or 
killed, nothing could be done.” but could 
not say who said these words. He saw 80 
or 40 people some of whose names ho 
gave. 


Gosto Behary Kundu was playing on 
the harmonium and Nikunja Haiti was 
singing a Sw'ideshi song. I am satisfied 
that there is nob a word of truth in the 
evidence of any of these witnesses. 

I shall interpose here the evidence of 
a witness Gajendra Nath Bhunia. The 
witness is the Hohurirof Mjhendra Nath 
Das pleader. 

His evidnuca is that late in the night 
of the 13th ^■eptember, 1908, when he 
had gone to sleep at his master’s premises, 
two constables—one of whom was Allabnx 
—came and arrested him ou the ground 
that be had a sword stick with him, 

Gajendra was taken to the thinnh where 
he says he saw the defendant LlI Hohuu 
and some Sub Inspeotors. Previously he 
says ho had been approached by the Police 
to give false evidence in the B)mb case 
against Upendra Nath Haiti but he had 
refused. Gajendra farther says that Lai 
Hohun asked him at the thinih why he 
had not come and seen him although he 
repeatedly sent for him through Allabux, 
Gajdndra also says that he suffered oartaia 
ill-treatment and the charge was altered 
to one of being drunk and dimrderly. 
Shortly before 2 o’clock in the morning 
Gajendra was bailed oat by one of his 
friends Haripada Bhunia, a Mohurir ia 
the Collectorate, who has been called as a 
witness for the defence in this salt. Upon 
his release Gajendra went immediately to 
the hoase of Bepin Behary Ghosh, a 
pleader, who advised him to go and fiad 
some Magistrate who would bs able to 
speak to his being sober. 

Gajendra hastened to the bouse of Baba 
Sarat Chandra Roy, one of the Deputy 
Magistrates at Midnapore. 

The Deputy Magistrate (who has given 
evidence in this case for the defendants) 
having been aroused from sleep came oot, 
when Gitjendra fell at his feet and told 
him of his arrest on a false charge. The 
Deputy Magistrate agrees iu the story so 
far and says that Gajendra was perfeoily 
sober and that he divi not small of liquor 
nt all. But Sirab Bvhu says Gajendra did 
not make any complaint againsc the Police 
except that they had arrested him on a 
false charge. Haripada Bnuuia, the Ool- 
leotorate Mohurir, gave evidanos to the 
same effect. Next morning when the case 
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appeared on the file oF the wifcne^^ Sara^; 

Babu (the Dopn^y Maqi'Ie ra^e), Gijenira 

at ODO 0 filed a statement Exhibit A10 

stating^ that he had been falsely arrested for 

refusing to give falsa e^idenej agiiasb 

Dpendra ith Maiti iti the Bamb cisa. 

The case only remained on the fila of 

Sarafc Biba for a fenr minute^ before he 

transferred it to Mr. Miizi another Magis. 

trate for disposal, bat it appears from the 

order of transfer that Sirah Baba had read 

Gajendras statenaant. Gijendn said he 

could not. get any pleader to file his state- 

Tnent. This can bo well imagined for the 

other^ witness for the defence Haripada 

Bhunia says that at that time not only was 

he himself in fear of being arrested but some 

of his neighbours were in such a state of fear 

that they were flying fiom their homes. Mr. 

Norton quite frankly admits that having 

regard to the statement of his own witnesa- 

^ and the statement filed before the 

Deputy Magistrate by Gajendra there can 

be little doubt that Gajendra was arrested 

on a false charge and thar. probably some of 

e inferior Police had been trying to get him 

0 give false evidence against Gpendra Nath 

R* 1 , but he says that there is no reason to 

suppose that LU Mohan was concerned in 
this. 

But why should I accept every portion of 
wajendra’s statement except as to the pre¬ 
sence of Lai Mohun at the tkinah when he 
was arrested and taken there ? Besides Lai 
o an was the investigating oflScer and he 
was procuring either by himself or through 
ni3 subordinates the evidence in support of 
e case. It seems to me highly improbable 
that two Police constables would have ap¬ 
proached Gajendra to give false evidence 
against Upendra Nath Maiti unless it was 
with the sanction of Lil Mohun. 

I accept Gajendra’s evidence. 

The plaintiff, on the other hand, calls some 
thirty witnesses who state they did not do 

0 things which RakhaPs alleged reports 
mention them as having dona. 

In my opinion the most important of theso 
witnesses—not by reason of his wealth but on 

the ground of his ra^p^otabdity and p 5 ^i- 
tion—is Bahii Gpen I'a Nath Miit*, the lealec 
of the heU Bar at Miduapjre. Ue is one of 
the plainticFs in tho other suits. He has 
given evidence before me atd I am satisfied 
that his evidence is true. He states that no 


meeting ever took place at his house on the 
3rd July 1903 or on any other date. The 
reports of Rakhal give a meeting as being 
held thatday in his house at which there was 
sieging and spaech-raakiog and the bomb 

found on the 8th of July at the plaintiff’s 
house was producad. 

The leained Sessions Judge in the course of 
his judgment said with regard to Babu 
Upendra Nath Maiti; “l may say at once that 
some of the presons incrimloated in Exhibit 
56 have not in my belief done and said what 
is alleged against them. Babu Upendra Nath 
Maiti is an instance.” 

This view of Upendra Nath Miiti was also 
taken by the Appellate Bancli on rhe hearing 
of the Criminal Appeal. In this view of Baba 
Upendra Nath Maiti i entirely concur. Now 
if one finds such an essential link in the story 
as the meeting of the 3rd July held at Upendra 
Baba’s house to be untrue, I must onfess it 
makes one look widi some suspicion on the re¬ 
mainder of the report. For if the report of 
the meeting at Upendra Nath Maiti’s on the 
3.’d of July be untrue why should one readdy 
assume that the reports of the other meetings 

are true? Upendra Nath Maiti was arrested 

on the bare statement in Exhibit 56 as to the 
meeting being held in his house on the 3rd 
July 1903. 

The next witness on whose evidence I place 
much reliance is Babu Rad ha Nath Pati. He 
is a pleader practising at Midoapore. 

Radha Nath Pati says be never attended 
any secret meeting or paid any subscription 
towards the manufacture of bombs. The 
reports give Babu Radha Nath Pati as having 
attended the meeting at Kamiui prosfcifate's 
on the 23rd June. He says he was never in 
the house of a prostitute in his life. I have 
no doubt that the evidence of Radha Nath 
Pati is true. Another witness on this point 
is Abinash Chandra Mitter who is one of the 
plaintiffs in one of the other suits. He is a 
man of considerable wealth. He says he took 
part in the Swjdeshi movement and started a 

Sw tdeshi shop. He. however, denies that he 

did any of the things that are reported against 
him in Exhibit 53. I accept his eviMeoce 
on this point. Abinash was also one of the 
persons arrested. Then there is the evidence 
of Khagendra Banerjee, also another plaintiff 
in one of the other suits. He denies afeteuding 

any of the meetings which he is said to have 
attended. ^ 
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In <he report (Exhibit. 53) of tVie 18bh June 
1908 there purports to be a description of the 
attempt to wreck the train of the Lieutenant- 
Ooveriior at Naiaiiigarh with which I have 
already dealt. 

There is no reason to (link that Khagen- 
dra’fl brother was employed in the office of 
the Lieutenant-Governor. 

Gopal Chandra Binnerjee is another plain- 
tiffin one of the otfier suits. He was also 
arrested. He denies attendirig (he meetings 
which he was alleged to have attended. His 
evidence, I think, is true. 

Space forbids me to go through the other 
witnesses cn behalf of the plaintiff on this 
point. It i.s sufficient for me to say general¬ 
ly (hat I am statiahed from their evidence 
that they did not do and say the things men¬ 
tioned as done and said by them in Exhibit 
56 and Exhibit G. 

But while I .say (his it must not bo taken 
that I agree with Mr. Dutt in saying that 
all these witnesses were loyal and law-abiding 
subjects. I think some of them probably 
were not. There appears from the evidence 
circumstances of suspicion against some of 
them that they were neither loyal nor law- 
abiding. But the question is whether they 
were in the con.spiracy related by llikhal and 
I amsatisfied they were not. Take for instance 
the witness Piyari Lai Ghose. He seems to 
have been deeply in the Sivaieshi and 
boycott movement. The house where the 
t‘.n*sala opened by Satyendra was carried on 
belonged to him. He was also a relative of 
Satyendra’s. But I have heard nothing in 
this case to make me think that Piyari Lai 
G hose wss in the conspiracy said to have been 
reported by Rakhal. 

Much has been said against the Raja of 
Narajole. I agree that there are circum¬ 
stances which tend to show that some of the 
Raja’s subscriptions were not above suspicion. 
But, again, there is nothing to connect 
those subscriptions with (ho alleged reports 
of the informer. I urn statisfied that the 
Raja never went to Jarnini Mullirk'son the 
evening of the 7th July to see a bomb. This 
is the only meeting the Raja is alleged to have 
attended, 'i’l o other n porta against tbo 
Raja in the lepoifsaro als{), I think, untrue. 

1 he Raja says tiiat he Imd to pay the 
Police the num of Rs. 40,000 to extricate 
himself from tlie criminal case. The evi¬ 
dence shows clearly that the Raja did come 


to Calcutta and change Governmmenfc Pro- 
mis.<>ory-note8 for Ra. 30,000 into ten-rupee 
notes. That the Raja intended to make a 
payment with those ten-rupee notes that 
could not be traced is, I think, clear. He 
aajs that the Rs. 30,0 0 was handed over to 
bis maternal uncle Ashutosh R'^y for pay¬ 
ment to the Police. Ashutosh Roy is said to 
be on terras of friendship with the Police. 
That the Raja intended to make a present of 
Rs. 30,COO to In's maternal uncle in ten- 
rupee not^s is not, I think, l.kely. The 
plaintiff has, however, failed to call Ashutosh 
Roy and without Ashutosh Roy’s evidenoe no 
Court could assume that the money reached 
tlie Police. Then the Raja spoke as to Lai 
Mohan and Noresh coming to him after he 
was released and asking for this Rs. 30,000 to 
be paid, as they said there was going to be au 
inquiry, and they might lose their posts. 
Whilst I am not prepared to say that the 
Raja’s story as to this visit is untrue, it is 
obviously insufficient to prove the receipt by 
the Police of the RajVs money. Indeed, the 
case of the defendants is that Ashutosh Roy 
has “po( keted," as Lai Mohan said, the bulk 
of the money himself, and there certainly ap¬ 
pears to be some ground for this suggestion. 
Before parting with the Raja I must express 
ray strongest disapproval of the language used 
by the Advocate-General with regard to birr. 
Unfortunately, owing tothe acoustic properties 
of the Court being so bad I did not myself 
catch the remarks of the Advooat(»3eneral 
at the time. The Assistant Registrar has, 
however, supplied me with acopy of a perhafiw 
note of the words as taken by Dr. Suhra- 
wardy, one of the Counsel for the plaintiff 
in the case. 

The words are as follows *'There he 
(the Raja; sat, a disgnsting S'ght, drink- 
sodden, more beast than mar.” No words 
more insulting to a witness could be imagin¬ 
ed. That Dr. Subrawardy’s note is sub¬ 
stantially coireot there can be no doubt, 
for Mr. Norton informed me that he was 
instiuctcd tliat the Advocate-General slated 
that the Rsja was ** more b^ast than man. 
If 1 bad luaid at the time the words used by 
tlie Advocate General 1 should instantly have 
checked him. The Raja, it must be remem¬ 
bered, is a nobleman amongst his own people, 
and, however dissipated or disloyal the Ad¬ 
vocate-General may think him Ito I©, it doeS 
not entitle him to use such language. 
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The evidence of two of the plainHff^s 
witnesaes has b?Gn relied on by the defence. 

The first is Rash Behari B^se. D)abtle 3 s 
there appears to be strong suspicion to con¬ 
nect him with that very improper portrait 
sent to Mr. Weston and whic!i has b^en 
referred to as the stabbing: portrait. Bat 
how doe?^ this connect him with the con¬ 
spiracy saii to have been related by Rakhal 
which makes no mention of this portraii? 
The other witness is Moti hx\ Mookerjee. 
1 he defendants rely on his ca.so because 
he did n)t surrender until the ITch October 
although a warrant had been issued against 
him on the 2>th August. His evidence 
18 that he was lying ill in Calcutta and was 
attended by Dr. Pushong and, therefore, 
did not surrender earlier. Then, the fact 
that his father-in-law’s residence was No. 2. 
St. James Lane, Calcutta, has bean relied on 
because this address is given on one of 
the exhibits in this case. These facts are 

obviously wholly insufficient iu any wiy to 
establish the truth of the story said to have 

been given by the inf ormer. 

The evidence, therefore, 33 to the frath of 

the infonnei’a reports stands as followi: — 

On the Bide of the defend ints there is the 

evidence of the witnesses to whose evidence 
1 have already referred. There is also the 
deliberate attempt to get the witness Gajendra 
ahnnia to give false evidence. On the 
side of the plaintiff there is a body of some 
dO witnesses, some of them men of irrepioaoh- 
able character, all of w torn have stated 
that they did not do what was alleged 
against them in the alleged reports of the 
informer. These, coupled with the im- 
probabilities of the reports said to have been 
given by the informer, lead me to the clear 
conclnsion that the informations are not 

true. 

Whether the informer actually gave these 
reports or not it is impossible to say. That 
they wore evolved by a drunkard like Rakhal, 
the informer, does not appear probabls. Nor 
18 the account of the way ia which the 
reports are said to have been written as 
given by Moulvi and Asadulla satisfactory. 

In the absence of Rakhal it is impossible to 

sfty who wrote the reports. 

Mr. Norton has stated that Ilia plaintiff 
ocght to have called Rskhal as a witness, 
This obviously the plaintiff could notdo. More- 
oyer, it appears from some of the documents 


used at Mr. Maepherson’s inquiiry that the 

P.ilice had Rakhal out of jail and eiamined 
rum at that inquiry. 

r must now go back and deal with the evi¬ 
dence relating to the period between the 3th 
July (w’len Sintoeh wis arrested) and the 
23rd July (^heu the plaintiff was arrested). 

Ine reason set out iu the written state- 
men fs of the defendants Weston aid the 
M)ulvt for the arrest of the plaintiff is “of 
there bsing reasonable grounds for the belief 
that the plaintiff has bsen accessory to the 
commission of an offence under the Etpl sive 
Substances Act in connection with the said 
bomb which wIS found in his house.” This 
is the case in the pleadingg which the defen- 
danfs set up in reply to the plaintiff’s cise 
ann upon this they came to trial. 

The application for the warrant to arrest 
Pearl on the 23rd July 1903 (Exhibit R in 
fHo. 1) states that “the surrouding cir¬ 
cumstances of the conspiracy give rise to a 

reasonable suspicion that the accused Santosh 
Hiss 8 father Babu Peari Mjban Das who... 
lives m the same hcuie and mess with the 

accused is fully aware of the operations and 
tie possession of the bomb for an unlawful 

Now the caoe set up in the pleadings of the 
defendants Weston and the Aloulvi that the 

plaintiff wis arrested as there were reason- 

able grounds for the belief that the plaintiff 

had been accessory to the commission of an 

offencs under the KAplosive Substances Act 

in connection with the bomb found in his 

house has been wholly abandoned at the 

hearing and an attempt made to set up a 

wholly different defencs to that raised in the 
pleadings. 

The defendants are obviously not en itled 
to pursue such a course. The case the defen¬ 
dants are now endeavouring to set up is not 
that they arreslel the plaintiff or caused him 
to bi arrested on the ground that they rea- 

sonhb y bslieved him to be accessory under 

section 6 of the Explosive Substances Act 
1903, but that they arrested or caused him 

to be arrested under section 5 of the same 
Ac*. 

Section 5 of the Act is in the following 
terms:— Any person who knowingly hai in 

hii possession or under his control any ex 

pbsivesubotance under suoh circumstances 

as to give rise to a reasonable suspidm that 

he does not have it in his possession c? 
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unless 1)0 can f-how tbafc be bad ifc in bis 
possession or under his conirol for a lawful 
object, he rnnishable with liatippoitaHou for 
a term which may extend to 14 years. 

The learned Advooate-Geneial stated that 

under this section whenever a bomb ia 
found in a house every member of the 
family is liable to be arrested. That, in my 
opinion, is far too broad a statement. In 
this country the joint family system prevails 
and the family frequently consists of a very 
large number of persons. That every person 
in such family should, merely on the ground 
that a bomb is found in the joint family re¬ 
sidence, he liable to be imprisoned and tried 
for an offeree under the Explosive Substances 
Act is not. in my opinion, the law. Section 5 
of the Explosive Substances Act only applies 
when a person has in his possession or under 
his control an txplcsivo substance. Though 
doubtless when once it is established that a 
person has in his possession or under hia 
control an explosive substance the Statute 
caste the onus of proving that he had it in 
his po.ssession or control for an innocent 
purpose on such person, but still one has to 
come back to the question, when an article 
is found in the residence of a joint Hindu 
family, in whose possession rr under whose 
control it is. If the ariicLi is found in a 
portion of the house of which one member 
of the family has the exclusive use, tlu-n no 
d ffi<uby aiiscs, for such member must 
prima f scie he held to bo liable for any¬ 
thing that is found there. But if an article 
is foniul in a pcilion of the house ( f which 
all the members of the family have tho use 
then prima fude tho Eaitu (the managing 
head) of tho family i.s responsible. 

But in cither case it is only a presumption 
which may be icbutted and if the Pc)lice act 
on information, which they believe, show'ing 
that an aiticlo f(aind in a house is in the 
exclusive possession of one member of the 
family and fho aitido is found in a prrtion 
of the j >int faiidly residence of wliich all iho 
memhcr.s of tho iamily have tho use, then L 
appreherd tl;at tho i ead of tho family is not 
liable to aii\8t merely on tlio ground that 
the article is found in a poition of tho hou£0 
to which all tho family can resort. 

These seem to be tho principles which are 
leasonably dedueihle from tho decision of 


present case there is not a word in the re¬ 
ports of the informer on which the defendants 
say they aoted to suggest that the plaintiff 
was in possession of the bomb. 

The story told by the defendants here ia 
as follows:—That Mr. Weston did not know 
of the application for the search warrant 
on the night of the 7oh July and that when 
he came to hear of the search on the 8bh 
July and saw the other two defendants, he 
asked them why they had not arrested the 
plaintiff. They said it had not ooourred to 
them to arrest the plaintiff as the informa¬ 
tion regarding tho b'lmb implioatei Santosh 
only. The M^ulvi an i Lil M >huQ then 
offered to ro^arn and arrest Piyari, bat 
Me. Wes'^on said tha^ was nob necessary as 
the plaintiff would not ran away and he 
would wait until he koew whether the article 
was really a birab or only a hoax. Tnat 
until the evening of the 20th Julv, when the 
M.>ulvi says he g>t the demi-official of the 
Oneraical Examiner’s report, which he says 
he gave to Mr. Weston that same night or 
on the next raOrning, Mr. Weston was not 
certain whether the bomb was a dan¬ 
gerous article or not. B.it that upon receiv¬ 
ing the demi-official report t^f the Chemical 
E.xaniiner Mr. Weston directed that the 
plaintiff should b) arrested as the owner of 
the house. 'J hen inquiring the date for 
which Santosli’s ca^e was Bxed aud being 
told it was fixed for the 23:'d Jaly Mr, 
Weston said it. would bd suffioieut if the 
plaintiff were arrested on tho 23rd July and 
accordingly tho plaintiff was so arrested. 
The whole of this story rests upon one fact, 
namely that. Mr. Weston did nob know the 
nature of the article found at the plaintiff's 
house on the the Sr.h of July earlier than the 
evening t)f the 20ch July or the morning of 
the 21sb July. 

This time has to be fixed, as Mr. Weston 
admits that he liad an interview with the 
plaintiff on the 19bh July and also beoanse 
tliu plaintiff Iirs preserved a note (Exhibit k) 
which M ', Wesson wrote to him on the 20bh 
July. If iti is established that after the date 
whoa Me. Weston was fully avaro of the 
chaiac'er of the urnole foind in the plain* 
tiff’s house on the Sell Jaly, Mr. Weston noli 

(5) 15 A. 12J. 
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only had an interview with the plaintiff but 
also wrote to him apnointingr another inter¬ 
view, then the story told by the defendants 
that as soon as ilip oFaracter r.f fho article 

was ascertained itr. Weston decided that the 
plaintiff should be arrested and after that 

date had noeommunicatioDS with the plain¬ 
tiff, falls to the errourd. 

Now on the 9th July Major Weinman ffavo 

a certiPcate (Exhibit .S6) as to the bomb 

found at the plaintiff’s house on the Sth 
July. 

The certificate states that “the core consist. 

ed of a yellowish brownish powder mixed 
with shot,” 

With reg-ard to this Mr. Cornish state.- 

after] had seen Alajor Weinman’s certificate 
I had no doubt as to the dangferous character 

of the article found in Sintosh’s house,” and 
affain, on the 11th July the Moulvi and Lai 

Mohun had no doubt as to what the bomb 

contained nor do i know that Mr. Weston 
had any doubt. 

Mr Nelson states that “f had no doubt 
after Maior Weinman had examined the 
bomb as to its daugrerous character.” 

Bat we have a ranch more extraordinary 
pieeecf evidence than tbe starements of 
Cornish and Mr. Nelson, On the 12lh of 
July tbe M.ialvi addressed to Mr. Weston 
a letter (Exhibit 70) asking for perrais- 

Sion for himself and Ui Mohan to have an 

interview with Santosh in jail to qaestion 
him about, the bomb. This letter ends with 
the very signidoant sentence: ‘ fn his state¬ 
ment before the Joint Magistrate in charge 

of the Sadar hub-diviaion he (t. e, Santosh) 
said It was a ball made of rags and intended 
tor benah whereas on examination it has been 

1 contain certain explosives and 

BIO 9. Mr, Wesson stages he (ioes nofc 
remember seeing this doenment Bat that 
he saw It is clear from the endorsement by 

Mr. Weston in [the margin: “Jailor please 
allow this, D. Weston, lltli July 1908 ” 
And why should .Mr, Weston allow the two 

1 olioe officers to question Sintosh in jail as 
to an article he thought might ha a hoax? 

then, again, the evidenoo shows that Mr. 
Weston was in possession of the demi-official 
01 tbe Chemiaal Examiner’s report earlier 
than the night of the 20ih July or the 
morning of the 21st July. 

The copy of the derai official report sent to 
Midnapore hgs written beneath it “Calcutta 


July 1908. Copy forwarded to W. H, Cor- 
iHsh, Esq., Superintendent of Polios, .Midna- 

As.s.sfant S. B. Bengal 17-7.” The evidence 

sliow,s that a letter pasted in Calcutta in the 

evening reaches ilidnapore early next morn¬ 
ing and that, a letter posted in Calcutta in 
morninyeaches Midnapore the same evening. 

Mr. Cormsh’a evidence is that he showed 
the demi-official report of the Chemical Exa¬ 
miner to Air. Weston immediately after he 
received It by post and then made it over to 
Hie Moulv, The defendants’s ciso is that 
Mr'. Oormsh gave the document to the Aliulvi 
and that the Moulvi showed it to Mr. Weston 
I accept Air. Cornish’.s eridenco on this 
point. Then, again. Air. Cornish says: ‘I must 
have received it (f. e., the demi-official report) 
on the 18th July.’ The defendants’ erse is 
that the document was not received in 
Midnapore until the 20th July. 

I n my opinion the demi-offic’ial report was 

in Midnapore without doubt on the ISth 

u document 

would be three days in the post between 

Colcutta and Midnapore nor that Air. Dauham 

having signed the copy of the demi-official 

report on the I7th July would not have it 

posted in the ordinary course, f, therefore, 

find as a lact that the demi-offioial report of 
the (chemical Examiner was received by iMr 

Cornish 0.1 the 181, July and immediately 

shown by him to Mr. Weston. 

I do not accapt the date written by the 
il mlvi on Ex.iibit <9 as a gennine date. 

0.0 Hieevi.Jence Ico.ne to the conclusion 

that dofeadauts, after Alajor Wain man’s re- 
port of the 9i\\ July, had no doubt as to the 

dangrerous character of the b^mb althoa-h 
probably they did not know the nature of 

the explosive used. Oa this view of the 
evidence the defendants* story as to why the 
plaintiff was not arrested falls to the ground. 

1 am satisfied that this story put fowird by 
the defendants has no foundation in fact 
It was suggested by Lai xMihun that Mr' 
Plowderi had givei orders for Peari’a arrest’ 

Bit this Mr. Pio-vden says is not so. Mr* 

Plowdea did say thifc when he siw Lai 
Mohun he did m^ke a remark, “just a 
casual remark ” as to whether the o-vner of 
the house hal bsen arrested. I think Mr 
Plowdou’s memory is at fault with ref^ard 
to this. He spoko to this remark long after 
It had taken place and it is possible that 
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Mr. Plowden roay hare been asked abont 
this iBcident ard quit© boi-estly after dis* 
cuasicn have tboog’hfc be retnetnbered it*. 

The evidence shows clearly that Mr. 
PIowdcD in fscf bad nothing to do with the 

arrest of the plaintiff. 

I tif w tarn to the plaintiff's story as to 

the reason why he was arrested. 

On the 9th or 10th duly Peari presented 
a petitition to the Joint Magistrate (Mr. Nel¬ 
son) praying that he might bo allowed to 
Fupply Santrsb with seme clothes in jail. 
Under the provisions of the Prisons Act and 
the Jail Code the plaintiff was entitled as 
of right to be granted this. Ur.dcr-tiial 
prisoners are not reqaired to wear jail cloth- 
irg. This application was rejected by Mr. 
Nelson. 

Moti Lai Mukerjee, the Pleader, states be 
saw this petition being taken with a red slip 
on it towaids ^Mr, Weston’s house. Mr. Nel¬ 
son states that *on the 9t.h July I distinctly 
remember an application being made to me 
by Pcaii fn leave to send clothes to fantosh 
in jail. I cannot remember what I did with 
it. 1 did not serd it to Mr. Weston for 
erders.* Mr. Westen says he does nob 
remember this petition. 

That Mr. Nelson rejected this petition 
is clear. ButwhjP Mr. Nelson could hardly 
bedesiiousof preventing Santosh from hav¬ 
ing proper clothing in jail, Mr. K. B. Dutb 
suggests that Mr. Nelson rejected this peti¬ 
tion at the instance of Mr. Weston so that 


[ 19 » 

Santosh to do would be to confess, or rather 
make a clean breast of it, if he were gmlty 
and penitent and perhaps the Conrt would 
take a lenient view of Santosb’s offence. 
Mr. Weston is not an inexperienced officer. 
He acted for some years as Chief Presidency 
Magistrate in Calcutta, and be must have 
known that if Santosh followed bis advice 
be could rot bore to get a light sentence. 
Moreover, Mr. Weston’s evidence is that at 
this time he was oily waiting for the 
Chemical Examiner’s report to see if the 
plaintiff should be arrested. On the other 
hand, it cannot have escaped Mr, Weston’s 
notice that with regard to the conspiracy 
said to have been reported by Rakhal he had 
no evidence on which he could hope to con¬ 
vict the conspirators—nay more, on the evi- 
derce then in his possession it might even be 
d fficult to convict Santosh. This statement 
of Mr. Weston’s as to the advice he then 
gave the plaintiff does not seem to fit. in with 
his statement that he did not know the 
character of the article found at the plain¬ 
tiff’s house on the 8th July. For, if jW* 
Weston then felt any doubt as to the 
dargerons character of the aitiole or thought 
it might be a hoax, one would have ex¬ 
pected him to advife the plaintiff to wait 

and see what the article proved to be. Un 

the llth July the plaintiff under an order 
cbtained frrm Mr. Weston went to the jau 
to see Santesh, but he was not allowed to do 
so as the jail authorities said Santosh was 


the plairtiff might go and present a petition 
to the higher auihoiity, Mr. Weston. There 
is nothing on the evidence to show that that 
was so. The rcFult, however, of the rejection 
by Mr. Nelson of that petition was that 
Peari went to see Mr. Weston on the llth 
July. 

It is unfortunate that the petition presented 
by Peari to Mr. Nelson, like many other deca- 
ments in this case, is missing. It ought to 
have been with the record in the Joint 
Magistrate’s Court. 

On tlie llth July the plaintiff went to 
Mr. Weston’s licusc. It is admitted by Mr. 
Westen that the tlaii.tiff had an interview 
with him on tl at day. TI.o plaintiff’s evi* 
deiiceis tl.at at tl.at inteivicw Air. Weston 
did not. fay nnylhiig about the desirability 
cf iraking Santosh confess. Mr. Weston 
says tl:at tlie plaintiff asked hia advice and 
ihat he advised that the best thing for 


wtll. , , 1 ^ 

After sceirft tlie pluintiff on the llth Jnly 

r. Wiston saw the Monlvi and LU Mohnn 

d gave them an oider to visit Santosh. 

11 the same day, the Monlvi and Lai Mohun 

eiitto the jail and had an interview wUh 

aiitosh in hia cell. They say they wew 

ith Santosh for aboat 

antosh said he was not well and told them 

latthey should come the next-morning. 

antosh, on the other hand, says ® 
erfrctly will and that the Police were ^nsn 

ira for over an honr. The jail , 

IlOW s that tlie Police * (ficers or taf 
lonlvi was in the jail from 4-10 P. 

. ft: Sant( sh’a statement as to ® 

he l^tlice were with him ie far !!nn1il 

bio than that of the defendants.^ 
antosh’s illnees be of such a seiiou c . 
sto iievent him holding a ^**^**^i^^ 
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say they saw him at 8 45 next morniner, that 
is only about 15 hours later, when S lutcs’i 
appears to have been peifectly well. 

Sautcsli’s account of what took place at 
that meeting on the 11th July was that the 
Moulvi and Lil Mohun told him that he 
ought to confess and that all that he would 
have to say was that the Raja had gone to 
Jamini Mullick’s the niglit before his 
(Santcsh'e) arrest and also he would have 
to speak to the raeetir.g at Karaioi’s and at 
Sarcda and Baroda Dutl’s and to some other 
meetings. Santosh says that the Police officers 
also told him if he did not consent to make 
a confession his father would bo arrested 
and that they would come again to-morrow 
by which time he had better make up Lis 
mind. 

On the following morning, the 12th July, 
the Moulvi and Lai Mobun again saw Santosh 
in his cell. The interview took place about 
8 45 A.M. The Mculvi and L^l Alohun say 
that the Moulvi questioned Santosh about 
secret meetings, bat. he made no repl^ and 
all that he said was that he would make 
a statement to the Magistrate after rousult- 
ing his father. 

Santosh, on the other hand, says that the 
Police officers asked him to admit being 
present at the meetings held at Baroda and 
Saroda Dutt’s, at Kamiui's and at Upendra 
Nath Maiti’s and also as to the Raja of 
Narajole going to Jamini Mullick’s on the 
evening of the 7th July, Sintosh also says 
that the Police officers showed him a warrant 
for the arrest of his father the plaintiff and 
that by threat and persuasion they made him 
write a letter to the Magistrate (Exhibit 
69). The Moulvi and Lil Mohuu say they 
never saw Exhibit 69 until they saw it 
in the Sessions Court. 

The truth of Santosh’s account of this in* 
terview must, therefore, largely depend on 
whether Santosh’s story as to the writing 
of the letter, Exhibit 69, to Mr. Weston 
is true. Jiantosh says that the Mjulvi pro¬ 
duced from his pocket a piece of paper, and 
pen and iik having been sent for, he wrote 
the letter at the dication of the Moulvi, 

This letter Exhibit 69 is written on 
a piece of country made paper commonly 
called ** Bally ” paper. 

The Jail Code provides that in case of 
convicted prisoners their correspoudeacd shall 
be wiittea upon Jail Miscellaaeoas Porm 


No. 87. True it is that the Jail Code 
does not in words provide that the corres¬ 
pondence of under-trial prisoners shall bo 
written on the same form, bit Capt. Silia- 
bury’s and other eviJenco sho.vs that when 
an under-trial prisoner expresses his de:.iro 
to write a letter, he is given a Jail Miscella¬ 
neous Perm No. ^7. 

The Jail Code, moreover, provides that all 
correspondence of both convicted and under¬ 
trial prisoners shall pass through the Jailor 
who shall certify that the contents of the 
letter are admissible under the rules and the 
Jailor shall then take the orders of the Super¬ 
intendent of the Jail who may direct that 
the letter may be posted. 

Now what do we find with regard to 
this letter of the 12r.h July (Exhibit 
69)? First, it is not written on Jail Mis¬ 
cellaneous Form No. 87. nor does it bear the 
usual endorsement of the Jailor that the 
contents are admissible under the rules, nor 
the order of the Superintendent that the 
letter may be posted. There is also the 
absence of the usual official covering letter 
from the Superintendent to the District 
Migistrate, Jail Miscellaneous Form No. 
79.” 

In place of these we fiod a memorandum 
endorsed, without any date: “Forwarded to 
Magistrate of Midnapore for favour of dis¬ 
posal, S. C. Chakravarti, for Superintendent 
of Central Jail, Midnapore.” The practice 
is, as Exhibit 63 shows, for the Sapor- 
intendent to forward such letters t) the 
District Magistrate with a covering letter. 
Mr. Weston says he cauuot s^y how 
Santosh’s latter of the 12th July came into 
his possession. The Moulvi and Lai Mohan 
say that they had nothing to do with this 
letter. I accept Santosh’s story supported 
as it is by all the probabilities that this 
letter was written by him in his call on 
paper supplied by, and at the dictation of, the 
Moulvi and that the Moulvi took the letter 
away with him. That being s>, I in sub¬ 
stance accept Santosh’s account as to what 
took place at the interview in his cell on 
tlie morning of the 12'.h of July. Eirly on 
the same morning, the 12r.h July, the plain- 
tiff had presented to Mr, Weston a petition 
(Exhibit 6’) asking that he might be 
allowed to visit Santosh in .fail on that day 
and on every alternate dey. Mr. Weston 
sent this petition to the Superintendent of 
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the Jail for disposal and on the same diy 
Major Weinman ordered that the plaintiff 
should be allowed intervie :v3 with S.antosh, 
twice a week, on Welnesdays and Saulaya. 

The plaintiff’s story is that he and liia 
son Ashutosh drove togetlier to the jail on 
the morning’ of the l^th July, that the 
plaintiff on eroin^ to the jiil offi33 found 
the Monlvi and Lai Mohun there. The 
pi lintiff also says that, on s?eincr Santosh, 
he told the plaintiff: that the Moulvi and 
Lai M)liua had been trying’ to get hitn 
to in^plicate respectable people, and hai 
made him write to the Migistrate. Asha- 
tosh says that ho did not go into the j lil 
office but remained outside, and that when 
S intosh was being brouglit from the jiil, 
their eyes met, and he shouted out to Santosh 
that he was convinced of iiis innoc3'iC3 
and would see that it was e^tablishol. 
That thereupon the Mjulvi and L il Mohun 
having Police canes in their hands rushed at 
Ashutosh, but the plaintiff intervened and 
told Ashutosh to go and sit in the carriage. 
The Moulvi denies this story altogether but 
says that as he and Lil Mrhun wore driving 
away from the jail, they passed the plaintiff’s 
carriage going to the jail. 

Immediately they had passed the plaintiff's 
carriage the Moulvi suddenly recollected 
that he had forgotten to give a private 
message to the Assistant Jailor. The Moulvi 
thereupon stopped the carrige and got down 
and walked back to the jiil. There he saw 
Ashutosh making signs to Santosh. 

The Moulvi says ho gently reproved 
Ashutosh, telling him it was very wrong 
of him to make signs to Sinto.sh. Hiving 
given his message to the Assistant Jailor 
the Moulvi left the jail. He says he did 
not see the plaintiff. L il .Mohun says he 
did not see the pla’utiff's curraige pass them 
on the way to the j lil. 

The story about the Moulvi. immediately 
he passed tlie plaintiff’s carriage, suiiilenly 
remembering that he had a message to 
give to t he Assistant Jailor and his rolurn 
to the jiil and tlio gentle I’oproof (o 
Ash utosh appears to me to be highly improb- 
able. I accept the plaintiff’s account of 
what happened at the jiil office on the 
l^th of July. To return now to Kshibifc 
69, the letter of Santosh ot the 12d1i of 
July to Mr. Weston. 

Mr. Weaton now says that he has no 


recollection whatever as to how he reoived 
Exhibit 69. Before the Sessions Judge Mr, 
Wtston paid: “I received this (Exhibit 69), 
Cn it 1 must have allowed Santosh's father to 
see him. 1 sent the petition on to Mr. 
Cornibh.” 

Mr. Cornish's evidence here ie; “An 
interview must have been arranged be* 
tween the father and the son. The 
application was made to the Magistrate. 
The interview took place. The Magistrate 
arranged if.” 

Now if this be true, as I think it ia, then 
the probabiliries are that Mr. Westun sent 
tor the plaintiff after receiving Eihibit 
69. Tne plaintiff’s story ia that he received 
a chif. from Mr. Weston on the 13th or 
14^11 July asking him to come and see him. 
With regard to chits received by the 
pUintiff from Weston, the plaintiff’s evi¬ 
dence is tliat Mr. Weston sent me obits 
asking me to come and see him.” “l re* 
ceived three. 1 lost two. Lai Mohan and 
Moulvi brought them all. 1 gob two obits 
between the 12t.h and 19th July,” Having 
regard to Exhibit 69 and Mr. Cornish's 
evidence the probibilities are strongly in 
favour of the plaintiff having received a 
chit from Mr. Weston on the 13th or 14bh 
July. The plaintiff says that the next 
interview he had with Mr, Weston was on 
tlie llth July. All the probabilities are 
that this int6rvie.v tiok place following on 
the reoeipt by Mr. Weston of Exhibit 69 
(inntoah’s letter of 12th July). 

The plaintiff's aoooont of what took 
place at that meeting is as follows;—Ha says 
he swore before Qud that his soi was 
innocent. Mr. Weston said he shunld not 
be so nervons as the Police had made no 
reports against him (the plaintiff). Bat if 
he sought his sou’s sifety, he should get 
his sou to bo an approver. The plaintiff 
6xes another interview with Mr, Weston on 
the )5th or Pith July, bat as to this there 
is nothing to confirm him, I hold this inter* 
vidw nob to be proved. 

The next interview that to^k plaos is oom- 
m>u ground bet woen the pArties^ttiAb ia the 
interview on the 1 Ifch July. 

Now, w ly should the plaintiff go and 
890 Mr. Weston on the Idoh Jaly 19J8 
which was a SuuJai ? lo o>ald nob be that 
he wanted to see Mr, Wesion in order to get 
an order for an interview with S&atoah in iftil 
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on tbafc day, for i.he plaintiff had already 
under Exhibit 67 got an order to see Santosh 
on all Wednesdays and Sundays. 

I can hardly tliii k, in these oircan^stances, 
that the plaintiff went to Air. Weston of 
his own accord. If lie did not, then the 
probabilities are that Mt*. Wfflt;on sent a 
chit for him to come and see him. If that 
be then this would accmnt for the 
third chit which the plaintiff said ho received 
from Air, Weston. Mr. Weston says he does 
not remember what took place at that 
interview except that the plaintiff wanted to 
see his son. 

That does not seem satisfactory in view of 
the documentary evidence that wo have, 
Exhibit H., which is a note sent by Air. 
Weston to the plaintiff on the 20-h July 
in the foilowinsr terms: ***[ cannot see you 
as arranged at 7 p ai. on Tuesday. Come at 
9 A. jr on Wednesday.'* 

Now why did Air. Weston arrange an in¬ 
terview with the plaintiff at 7 p. on Tues¬ 
day which was the 2lst July, 190is ? 

The hour, Air, Weston agrees, is unusual 
as he usually sees people on tliese matters 
in the early morning. He says that he 
thinks 7 p.m. in the evening was probably 
fixed so that the plaintiff might see him 
after he had seen Santosh. 

There can be no doubt that this note (Ex* 
hibit H) shows that thi.s proposed interview 
on the 2l8t July with Piyari was arranged 
by Air. Weston S5 that he might see the 
plaintiff after he had bad an interview with 
his son Santosh. But what did Air. Weston 
want to see the plaintiff for after he had 
seen his son in jail ? 

Mr. Weston says he remembers nothing 
further that passed at the interview on the 

19th July except that the plaintiff wanted to 
see his son. 

The plaintiff’s evidence is that Air. AVes- 
ton told him the only way to save his son 
was to make him an approver and that if ho 
could not m.anage to get his sm to make a 
statement he himself would be arrested. 

Then we have the fact from Sautosh’s 
history ticket that the plaintiff did see fean- 
tosh in jail on the 21st July which was 
a Tuesday. Air, Weston must have autho¬ 
rised this visit. I have no doubt but that 
the plaintiff’s account of this interview is 
correct. 

The next interview that the plaintiff al¬ 


leges he had with Air, Weston is on the 22nd 
of July. 

By this note of the 20th July (Exhibit 
H) Air. Weston had appointed 9 a m. on the 
22nd of July as the time of meeting. 

The plai.utiff, h owever, says that ho did 
not keep the appointment as ho had failed 
to induce Santosh to agree to make a con- 
fe‘?sion on (he 21st. In the afternoon of 
the 22nd July, (he plaintiff savs, he mus¬ 
tered up courage to go and see Mr. Weston. 
The plaintiff says that Air. Weston told him 
he would give him one more chance and that 
he gave him an order so tliat he might be 
allowed to see Santosh in jail. The plain¬ 
tiff says that when lie arrived at the jail, 
ho saw the Superintendent who told him 
that he had come late and it was just 
about closing time. But as the plaintiff 
had brought an order from the Alagistrate, 
he allowed the plaintiff to see Santosh. 
Santosh, however, the plaintiff says, did not 
agree to make a confession. The plaintiff 
pays he returned to Mr. Weston and told 
him the result of his interview with Santosh 
and Air. Weston said he would think over 
what should be done. 

Nf-xt morning, Santosh was produced be- 
fore Mr. Nelson and the plaintiff, either in 
the Court room or just outside it, was ar¬ 
rested. Between the 12ih July and 23rd 
July interviews in jail took place between 
the plaintiff and Santosh, as appears from 
the history ticket, on the 15th, 19th, 2l8t, 
and 22.id July. There was also, according 
to the evidence of the plaintiff and Santosh, 
the second meeting in jail on the 22ad July, 
late in the afternoon, 

In his retraction, dated the 7rh Septem¬ 
ber 1908, Santosh states: “My father while 
visiting me io jail in the afternoon previous 
to the day of his arrest (that is the 22nd 
July) told me, if I did not torn an ap¬ 
prover, then the Alagistrate would cause him 
to be arrested. He also showed me a slip 
that the Alagistrate had given him.” 

The evidence also satisfies me that during 
the period between the 9ch and 22ud of 
July, there weio frequent visits by the 
Aloulvi and Lai Alohun to the plaintiff’s 
house and that pressure was brought to bsar 
on the plaintiff to induce him to get Sau- 
tosh to confess and as time went on, this 
pressure passed from inducement and persua¬ 
sion into threats. 
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Tlie frviderce on the part of the plaintiff is 
that some of tfiese visits took place when El >« 
mesh Bose, the plan-maker, a Government 
servant, was present making a plan rf the 
plaintiff’s liouse for the purpose of being 
used in the criminal case. The plan-maker 
has not been called by the defendants as 
a witness. 

The story as to the Moulvi explaining the 
Explosive yubstancea Act to the plaintiff and 
his wife is, I think, true. 

There is also substantial corroboration of 
the story ti ld by the plaintiff and bis wit¬ 
nesses in the statement of Ashuto.Nh of the 
Icth August 1903 sent to the Government 
on the 27th August. Counsel for the defen¬ 
dants has suggested that this statement is 
the invention of the Bar at Midnapore. This 
suggestion seems to me to be quite impossi¬ 
ble having regard to the date and other cir¬ 
cumstances relating to the document. The 
document was, I think, clearly a genuino 
statement of Ashutosh’s. As against this 
evidence given cn behalf of the plaintiff, 
there is the case set up by the written 
statements that the plaintiff was arres^^ed as 
an accessory which has been wholly aban¬ 
doned and I he case attempted to be made 
at the trial that Mr. AVes‘on determined 
to arrest the plaintiff as soon as h© knew 
the dangerous character of the article found 
at the plaintiff’s bouse, which has wholly 
failed. 

I must now take, shortly, the events sub¬ 
sequent to tie plaintiff’s arrest on the 2drd 
July. 

The history ticket of the p’aintiff states 
tint on bis entry to the jail “health bad 
old age” ; across the corner of the history 
ticket 1 find written to bi strictly seg¬ 
regated.” The evidence shows that the 
plaintiff was kept in solitary confinement 
during the whole time he was in jail. The 
plaintiff who was suffering from diabetes 
vi h accompanying ailments might surely 
Lave been let out on bail. Jlis applicatioi a 
for bail, however, were oppose'!, but each of 

the defendants has denied that he lind any¬ 
thing to do with the opposition to them. 

The treatment of the plaintiff in jail was 
in clear bleach of tlie provisions of tiie law. 
The lulea contained in what is known as 
the Jail Cede are mies framed by tho Ji cil 
Government under the powers c-utainedin 
the Prisons Act and subsequently tanctionod 


by the Governor-General in Connoil. Rules 
when so framed and approved have the same 
foice as the Statute and it is not open to 
ary person to set aside the provisions of 
such 1 ules. 

Then who was responsible for the order 
on the plaintiff’s history ticket “to be strictly 
segiegatcd ? ” 

It must be either Mr. Weston, Mr, Nelson, 
or Major Weinman. All three of them deny 
any ki owledge of this order. Accordingly, 
1 am unable to decide by whose authority 
the tlaintiff was kept in eoli a-'y coTifinemenf, 
a result which cannot be considered satis- 
fficfory. On the £9th of July, the Moulvi 
and Lai Mobun again visited Santosh in his 
cell. 

Now what were the Police doing in the 
cell of Santosh again on the morning of the 
29. h of July P 

There can be little doubt, to my mind, 
tbit (hey had come to see the effect of the 
father’s arrest on the son. The plaintiff 
was sent for and taken to Santosh’s cell. 
There the Police appealed to the higher 
feelings of Santosh to save his father in his 
old age and to make a confession. But the 
plaintiff said that they must have some time 
to think the matter over. 

Later in the day, the Police returned to 
Sautoeh’s cell representing that his father 
had consented to his making a statement and 
took him to Mr. Weston’s house. 

Mr. Weston says he examined Santosh and 
finding that he was willing to mhka a confes¬ 
sion he sent for Mr. Nelson to record the con¬ 
fession. Mr, Weston admits that he was 
present at the recording of the confession and 
that he did put some questions to Santosh 
from papers he Lad in his possession and sug¬ 
gested other questions to Mr. Nelson. 

This course cannot be ju.atified at all. Mr, 
Weston obviously had no right to be present 
at the recording of the confession. Then 
much has been made cf the preliminary ques¬ 
tions put by Mr. Nelson to Santosh which are 
as follow^: — 

Do you know who I am?’* 

‘‘Yes.” 

Any slatoment you make will be of your 
own free will. You are under no compulsion 
1 understand.” Ic. Las been much argued as 
to whether H e words, “l uuderataud*', are an 
answer to the qnestiou.a that go beforeor form 
part of the previous seutence, I think ob* 
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vioasly they are not an answer. First, “[ 
understand” is not an ansvwer to the qnea- 
tion Ton are under no coupulsion.” Then 
in the whole of the confeasi-ni I c^nnnfc find 
that Mr. Nelson has omitted to write a full 
stop in any other place where one oug^ht to 
appear. It seems to mo clear that Mr. NeU 
son did not properly omply with the pro¬ 
visions i;f section 16J, of the Code of Crimi¬ 
nal Procedure. Mr. Nelson says that he 
never heard the Police officers had been visit¬ 
ing Santosh in jail. Probably, if he had 
known this he would have b=en more careful 
to comply with provisions of section 161. 
Now .Santosh had come to confess how he 
had come into possession of a bomb. Instead 
of doing this, he commences to relate his 

^*^om Oetober or November, 

1 y u / ♦ 

Then we have the extraordinary coinci¬ 
dence that in Exhibit 56 the name of a 
man said to be present at some of the meet¬ 
ings alleged to have been held is given as 
Gosfco Behary De, his real name is in fact 
Qosto Behary Chandra. The name of this 
man as given in Santosh’s confession in two 

places was originally Gosto Babary Da, the 

word De” being subsequently struck out 

and the word '‘Chandra” written in place 
thereof. 

^ Moreover, in Flxhibit G. this man’s name 

W Gosto Behary Chandra 

(Dey ?)” 

1 hen, again, in the confession Santosh 
states that be attended a meeting on the 
30th June. This is also the date given of 
this meeting in Exhibit 56. According 
to the defendants, subsequent inquiries 

show that this meeting was held on the 2 Jth 
of June. 

^ Ihen, again the first four names mentioned 
in the report of the 3 .th June in Exhibit 

00 are giyen in exactly the same order 
as m the confession. These may be coinci¬ 
dences only, but they are, to say the least of 
iti peculiar. 

Then the follawiog expressions, “The Raj'a 
of Naraj'ole gave Rh. 2 per month,” ‘‘S ityea- 
draNath Bo.se gave nothing,” “No bomb was 
produced.” “I think [ ooull identify him,” 

I can’t remember the d ire,” sho .v clearly 
that portions of the onfoisioa which purport 
to have been given by tiaucush in a narrative 
form must iu fact have been given by him in 
answers to questions pub to him. 


There can be no doubt to my mind that this 
confession was not recorded in the manner 
required by section 364 of the Code of Cri- 
rninal Procedure which requires every ques¬ 
tion put and every answer gPvPn to be record¬ 
ed Bat whilst I say this I altogether dis¬ 
believe the suggestion that Mr. Weston and 
Mr. Nthon or either of them put to Santosh 
questions which they knew to be untrue 
I he truth of the matter is, I think, that Mr* 
Weston thought that with a little judiciouJ 
examination Santosh might make a full dis 
closure with regard to a considerable portion 
of the conspiracy. Mr. Weston did no^, how¬ 
ever, bear in mind the visifs of the Police to 

Santosh and the arrest of the plaintiff 

Although I thirk Mr. Weston’s conduct as 

to the confession of Santosh was improper 
and irregular, I can see no ground for sug¬ 
gesting that Mr. Weston put to Santosh ques¬ 
tions and received answers which he k lew to 
be untrue. 

The 7th of Angast was the day fixed for 
t^he production of the plaintiff and Santosh 
before Mr. Nelson. It 13 admitted that nie- 
thent them were so produced. This was in 

provisions of section 

31-1 of the Code of Criminal Procedure Mr 
Norton admitted that if Mr, Weston k^ew of 
this It would be his duty as District Magis- 

trate to call Mr. Nelson’s attention to the 

fac... I find from a letter dated the Pth 
August (Exhibit 33). which Santosh 
wrote to Mr. Weston, the following:— “rhe 

date of appearance of the petitioner and his 

father was fixed on the 7th instant, but they 

were not brought to Court on that day If 

the petitioner’s old father be detained here 

any I mger period, he may be depritred of his 
life. 

It would appear, therefore, that Mr. Weston 

did know that the plaintiff and his son were 

not being produced before Mr. Nelson in the 
manner provided by law. 

0.1 the 5th of August Mr. Nelson passed 

an order remanding Sarendra Nath Mukir- 

jeo to Police custody for seven days but 

buvendra owing to ill-health could not be 

handed over to the P, 1 oe until the 7th 

August when he was handed over by the i;iil 
authorities to Lai Mohnn. 

Prom the 7i.h August to tho I2th August 

Surendra was kept at the Midnapur iJnsk 

and during such period ha says he was tor- 
tured by the Police. 
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Under section 167 of the Criminal Proce¬ 
dure Code before a Magistrate remands an 
aceased person to Police custody the accused 
roust be produced before him, for the section 
eay?; “The Magistrate to whom an accused 

person is foiWirded.” 

The section also requires that a Magistrate 
remanding an accnsed person to Police custo¬ 
dy shall record his reasons for doing so. Mr. 
Nelson did not observe any of these provi¬ 
sions, 

Moreover, it is provided by the Bengal 
Police Code, Chap. XV'f, pp. 374-3S8, that an 
application for remand to Police custody 
under section 167 of the Code of Criminal 
Procedure must be raado personally by the 
Chief Police Officer present to the Chief Ma¬ 
gisterial Officer present, that is to say, at the 
head quarters of a district (as Midnapore is), 
by the Superintendent of Police to the Dis¬ 
trict Magistrate, unless this is impossible 
owing to the absence of ono of the officers 
concerned or through some other exceptional 
cause. 

Surendra'a story is that between the 7ch 
and 12th August ho spent most of lus time 
at the Sub-Inspec-or’s quarters where he was 
ill-treated by Lai Mohun and other Police 
officers. 

Further, that on the 11th August the ill- 
treatment was so severe that after it he was 
in a state of collapse and that Dr. Bankira 
Chundtr Ghcse was sent for by the Police 
to attend him. 

It is common ground between the parties 
that on one occasion while Surendra was in 
Police custody he was in urgent need of 
medical aid. The Moulvi and Lil Mohun 
fixed this date as theSLst July, the day of 
Surendra’s arrest, when they saw Surendra 
was suffering from an attack of simple fever 
and they sent a constable to find the Assist¬ 
ant Surgeon, but not finding him at home 
he brought Dr. Baukim Chuuder Ghose. 
Dr. Bankim’s fees are stated by Ld Mohun 
to have been paid out of the Seciet Service 
Fund and that a receipt which he gave for 
his fees w’as handed to Mr. Cornish. Mr. 
Cornish was not asked anything about this 
receipt. 

Mr. Norton staled it was probable that 
Surendra did suffer ill-treatraont of some 
sort from subordinate Police ctlleers during 
this lengthened detentioii at the thannh in 
.Police custody, but be deuies that Surendra 
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was ill-treated by Lai Mohun or the Moulvi. 
Surendra’s statement that he was tortured 
whilst ii Police custody must, of course, 
be taken with some reserve and cau only 
be accepted if it is either corroborated op 
fits in with the probabi ities of the case. 

The first point to decide is, when did Dr, 
B.inkitn Chunder Ghoss attend Surendra? 

Now Dr. Binkim Chunder Ghose has 
produced two of his books in support of his 
statement, namely, a Prescription B)ok and 
a Dispensary Book. He had two other sets 
of books which he has nob produced. In 
the Prescription Bock which he has produced 
I find an entry of tho 3l8t of July of a 
prescription for Surendra Nath Mukerjee. 
Counsel for the plaintiff suggested that as 
the :-l 9 b of July was the last day of the 
month there was a blank space where a 
prescription might be written in. This 
standing alone would obviously not be soffi- 
cient. Bub when one takes the entries of 
the next day the manner in which tho book 
has been altered is apparent. In fact, Mr, 
Norton admits ibat the entry is a anspioioua 
one. This entry on the 1st of August is for 
quinine pills which ibis suggested were for 
Surendra on the morning of the lafc of 
August. 

But the merest glance at the name at the 
heading of the prescription shows that it WM 
originally ^‘For Upendro,” then that a capi¬ 
tal “S” has been squeezed in between the 
“for” and “Upendro.” Then to the p”iu 
Upendro has beeu added n slanting stroke 
converting it into a capital “R”, but with 
half of the *‘R” below the line. Dr. Bankim 
Chunder Ghose admits that the stroke which 
cenverts the “p” into an in Upendro is 
written in different ink to the rest of the 
letter. The net result of the alterations to 
the word “Upendro” is that it is altered into 
“Surendro,” the first three letters Snr 
being all capitals, half of the "r” being below 
the line. 

Then the word Upendro so altered is psn- 
ned through and Dr, Bxukim writes above it 
Surendro Nath Mukerjee A. M, B.case (so* 
cased Midnapore Bomb Ctise). 

Then I come to tho Dispensary Bjok. ^ 

Now if you take tho entries in the Dispen* 
sary Book for the 30uh and Slst Jalyfted 
lat August as origually written, that is 
omitting tho entry of the alleged presoription 
for Surendra on Slsb July and subjeot to 
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the alteration of the r.arao of the person for 
whom (he quinice pilis were prescribed on 
the 1st cf Ac^iast, the B-ok before the 
alterations were made was in conecfc crdFr. 
On th.e papes which contain the entries for 
3Ist July I find the r,umber of every pres¬ 
cription has b-en altered, the allegid pres- 

cription for Surendio being written last on 
the page. 

Ifoneinrrs bick to the page on which 
the presciiptiors for the ::0.h of July are 
entered one finds that the last prescription 
entered on the 30.h of July bears the same 

number as the altered number of the 6ret 
presciiption of the 31st. July. 

Then cn the page which contains the 

entries for the prescriptions of the Isfc of 

August, I find the name of the person for 

whom the quinine pills were piesciib^d is 
altered. 

But a portion of the first letter of the 
name (hat was originally written is visible 

and the Court Interpreter informs me that 

the portion visible appears to bs the tail 
of a capitnl Bergali “U” and thare can ba 
little df.ubi that the word written originally 

Why should these entries be altered in 

this manr.er unless it is to support the case 

that Dr. Bankim attended Surendra on the 

dlst July ? It seems to me quite clear that 

Dr. Bankim e books have been altered for 
this purpose. 

When once one comes to the conclusion 

that Dr. Barkim attended Surendra m 

acme day other than the dlst July, one get., 

rid of the story set up by the Moulvi and Lai 
Mohun, 

Then it has been suggested that even if 
Dr Bankim did not attend Surendra on the 
dlst of July yet he may have attended him 
on some other date for fever. That sugges- 
tion It IS not possible to accept, the defend- 
ants having put for«ard a definite case that 
barendra was treated by Dr. Bir.kim for 
fever cn the 31st July. Accordingly I am of 
opinion that Surendra was attended by Dr 
Bankim on the llth August. 

Now, why should Dr. Bankim ba sent to 
treat Surendra on the 1 Ith August ? Suren- 
dras story is that sines he had been in 
Police custody from the 7ih August, he bad 
been subjected to ill-treatment to try and 
induce him to confess, and on that day Lai 
Mohun had so ill-used him that he lost 




control over himpelf and having b^en com- 
relied to evacuate cn the fl:or he lay in a 
state of collapse, that Dr. B.tikim was 
hurriedly sent lor to cemo and attend him 
and lhafc a wfhter was sent for from the 
Municipal Office to clean the place and a 
blanket, t.l at. had got soiled. 

I have locked at certain works on Medi¬ 
cal Jurisprudence in order to see if a kick 

in the stomach would produce the effect 
JhafcSurendia has statfd it produced on 
him. Aprareutly the .shock to the nerve 
centre might produce the effect which 
Surendra has stated. But what has weighed 
with me more than this is that the defer^d- 
anfs called two medical men. Major Wein¬ 
man and Di-. Bankim Chunder Ghose, as 
witnesses. No questions were put to them 
(hat. assuming thut Surendra was kicked in 
the manner he has stated tho kick could 

not have had the effects Surendra has re¬ 
lated. 

Why then are the Mculvi and L il Mohun 
so auxious to fix the date of Dr. Raukim’s 
attendacce on b’uicndra as the Sht July 
which IS clearly not the true daft? 

It seems to me there can be no other reason 
for this except that on (he date (hat Dr. 
Barkim did attend Surendra, something had 
happened to Surendra w^bich they are anxi- 
ous to conceal. This being so, I think, one 
can reasonably accept the evidence of Suren 
d,a corroborated by Bholanath, Raratnllah 
a.,d Sanyas, as to the main incidents as to 

wbat happened on that day. 

It is only fair to Mr. Weston, however, to 

state (hat I am satisfied that he knew no¬ 
thing about the treatment of Snrendra at the 
thanah. 

On the 12fh August, Lai Alohun started 
lor balboni taking Surendra with him. He 
returned to Midnapore on the 13th August 
the train arriving at Midnapore Railway 

According to Ashntosh’s evidence, from 
the 2ith July he was having frequent i iter- 
views with the Moulvi. He also from time 
to time saw Jlr. Weston. It is not, how¬ 
ever, necessary to go into this portion of 
the evidence, although some interview! are 
admitted, or as to whether daring this period 
attempts were being made to get Ashutosh 

to be a witness in the Conspiracy case. It 
wil be snfficient to start with the incidents 
of the 13m of August. Bat before ooa- 
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RideriDK the incidents of the 13fch Augnst I 
ought to state tt.at Mr. Weston saw the 
plaintiff in jail on the 5lh August. Mn 
Weston says the only complaint the plaiutitt 
made to him was that the jail officials had 
taken away his bed-sIcaJ. Mr Weston says 
that upon inquiring of the jail officials, why 
this had been done, he was told that they 

were afraid that the plaintiff would commit 
suicide by standing the bed-stead on its end 
and then hanging himself to it. It does not 
seem to have occurred to Mr. Weston to 
question the jail officials as to what sort of 
treatment the plaintiff had been subjected 
to that they should be afraid he would commit 
suicide. Mr. Weston ordered the plaintiff’s 

bed-stead to be rtstored. 

Then, again, on the Hth August-, ib la 
agreed on both sides that Santosh in answer 

to his letter of the 9th August (Exhibit t8) 

had a further interview with Mr. Weston. 
Mr. Weston says that Santosh at that 
interview wished to add two further names to 
his confession. Santosh says he sought the 
interview in crder to ask Mr. Weston to 
release his father. Exhibit 68 shows clearly 
that this was the thought uppermost in 
Santosh’s mind. Then we come to the inci¬ 
dents on the ISth August. Ibis agreed that 
on the afternoon of that day both Santosh and 
Ashutoah saw Mr. Weston. The story of the 

defendants is as follows: — 

That in the afternoon—the Moulvi fixes 
the time about 8 o’clock—whilst the Moulvi 
and Lai Mohun were driving with Santosh 
from thejail to the thanak, having taken him 
into Police custody for thres days, Ashutoah 
ran up to the carriage when they were near 
to Mr. Weston’s compound and asked to be 
allowed to speak to his brother Santosh. The 
Police (fficers said they could nob allow 
this without the consent of the Magistrate. 
Thereupon they drove into Mr, Weston’s 
compound and they all saw Mr Wearon 
who said Ashutoah might have an interviw 
with Santosii at the tkan :h. Mr. Weston 
further said that if Ashutosli wished to 
mv'ke a statement the Polioo officers might 
record it, bat lie warned Aabutosh that 
he could not expect a pardon if ho maJo a 
statement. 

The improbab lity of Iho Polioa officers 
distuibing Mr. ^Vestou in the afternoon to 
ank if Santosn and Ashutosli might have an 
interview may bo loft oab of acocaab for this 


story is conclusively proved to be nntrae. 

Lai Mohua returned to Midnapore with 
Surendra on the 13f h August by the train 
reaching Midnapore .^.t 1-30. The jail gate- 
register shows that Santosh on the I3tli 
August left the jail at 1-25. At Midnapore 
the evidence shows that they keep standard 
time.' It was, therefore, impossible for LU 
Mohun to be driving with Santosh to Mr 
Weston’s house as stated. 

Ashutosh’s evidence, on the other hand, is 

as follows: — 

That he had been ordered to b3atMr. 
Weston’s house on the morning of the 13th 
August and ihat he went there as directed, bat 
was told that Mr. Weston was sleeping and 
that he was to come back later. That he 
in accordance with this order wmt back 
later to Mr. Weston’s and after a time the 
Moulvi arrived in a carriage bringing Santosh 
with him but that Lai Mohun was not 
there. That they went in and saw Mr. 
Weston and that Lai Mohun arrived subse¬ 
quently. That it was then deoided to take 
Santosh into Police custody for three days 
and to ooufroub Santosh, Ashutosh and 
Snrendra together. 

Sautosh’s jail history ticket supports this 
view. There are two entries on the history 
ticket for the 13ih August, the first; 
“Went to see the Magistrate,” the second: 
‘’Made over to Police custody for three 
days.” 

Surendra, in the meantime, who had been 
left by Lai Mohun at the Polioo office had 
been sent back to jail. He was brought 
back from jail to the tkanah* On the 13th 
and 14th August, Santosh, Ashutoah and 
Surendra and Jotindra Seu (Ashutoah’s ne¬ 
phew) were tutored at the i/iona^ and Suren- 
da persuaded to make a oonfesaion. 

On the morning of the 15th August Ashu¬ 
tosh and Surendra were taken to Mr. Wes¬ 
ton’s house. There is a oonfliot on the 
evidenoe as to whethet Mr. Weston saw 
Ashutosh on the morning of thelSth August. 
Mr. Weston says he did not. All that hap- 
pouod he sais was that he was shown a 
atatemeut of AshuSosh’s which he thought 
concealed more than it. stated and, therefore, 
lie told L il .Mohun to tell Ashntoah to go 
a.viiy. L>il M >tiun says that Ashutosh was 
standing near a Mahomedan shrine in Mr. 
Weston’s ojmpound about 80 or 100 yards 
from the house and he went and gave Mr< 
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Weston’s messafre. Then Ashutosh left the 
premises. Ashatosh’s story, on the other 
hand, is that he saw Mr. Weston and he 
asked Mr. Weston it his father would re¬ 
leased if he made the statement, Mr. Wes¬ 
ton stated, that did not rest with him, there¬ 
upon Ashutosh said he declined to make the 
statement until he had seen his father. Mr. 
Weston gave him an older to see his father 
and he left Mr. Weston’s house. The origi¬ 
nal of Ashutosh’s statement that he made to 
Lai Mohun is missing. The docaraent pur¬ 
porting to be a copy, Ashutosh says, is not 
in fact a copy. Whether that be so or not 
it is impossible to say. Ib is certainly a most 
extraordinary fact that so many original 
docoments are not forthcoming. 

Ashutosh’s evidence as to what happened 
at Mr. Weston’s house on the morning of 
the 15th Augost is, I think, correct and is 
substantially corroborated by documentary 
evidence. 

First, there is L\l Mohun’s case-diary of 

the 15th August:'’Asu Das, brother of San- 

tosb, at first wanted to make a statement be¬ 
fore the Magistrate regarding his knowledge 
in the affairs and then took time to consider 
over the matter,” This certainly suggests 
that Ashutosh saw Mr. Weston on that 
morning. 

Secondly, there is Exhibit 45 which 
is an application by Ashutosh of the loth 
Augost to be allowed to see his father 
which was allowed by Mr, Weeton on the 
same date. 

Asbutosh’s evidence is that he wrote this 
on the verandah of Mr. Westoa’s house on 
the morning of the 15th Augast. 

Now, this application of Ashutosh’s differs 
from all the other applications that he 
presented to Mr. Weston as it is written in 
the vernacular. All his other petitions to 
Mr. Weston were written for him in English 
by a dismissed Post-master. 

This document shows that the story about 
Ashufosb’s not getting within 80 or 100 
yards from Mr, Weston’s house is not true. 
Ashutosh s evidence as to what happened on 
the morning of the 15fch August is, I am 
satisfied, true and is confirmed by his state¬ 
ment of the 16fch August (sent to the Govern¬ 
ment on (he 27th August), Exhibit P. 

Then Mr. Weston proceeded to deal with 
Surendra. He sent for Babu Surendra Nath 



Chakrabatti, Deputy Magistrate, to record 
Sarendra’s confession. 

Surendra’s confession was recorded in Mr, 
Nelson’s house by the Deputy Magis¬ 
trate, Mr. Nelson being present most of 
the time. If Santosh’s confession suggests 
that portions of it were not given in a narra¬ 
tive form bat in answer to questions, 
Surendra’s confession does so with far greater 
force. In fact, the Deputy Magistrate who 
recorded it stated in his evidence before me 
that any one reading the confession would 
probably think that it had been recorded in 
answer to questions put to Surendra. The 
Deputy Magistrate also states that he was 
not aware that Surendra was coming out of 
a long period of Police custody which was 
obviously a material fact for the recording 
officer to know. 

Now, the first matter that strikes one, on 
looking at the confession and the statement 
of Surendra recorded by Lai Mohun which 
was with the Deputy Magistrate and Mr. 
Nelson at the time when the confession was 
recorded, is a moat extraordinary coincidence. 
L^l Mohun in writing the word '‘Das” in 
English writes the letter “a” open and the 
letter S” he forms in a peculiar manner with 
a tail so that any person unacquainted with 
his wriiing would think the word w'ritten 
was Dey.” Then there is a very extra* 
ordinary fact that in two places in the coo* 
fession of Surendra which was recorded in 
Bengalee the word originally recorded was 
‘’Dey” instead of “Das.” This was sub¬ 
sequently altered into Das.” Surendra says 
this was done at Mr. Weston’s house later. 
Space forbids more than a few instances being 
given of Surendra’s confession which must 
have been recorded in aiswer to questions 
put to him. 

First, tear the beginning where Surendra 
is purporting to speak of the Basanta Malati 
Ahia: “The Raja of Narajole used to pay 
a monthly subsoription of Rs. 2 for that 
I don’t exactly remember the name 
of the Raja of Narajole.” 

Considerably later in the confession we 
find the following statement: — 

“Before the last IJUa hath in the month 
of J^'fr (l do not remember the date and 
the day) the Raja of Narajole whose name 
is Raja Narendra Lai Khan came to Jamini 
Mullick’s house.’* 
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Can any on© doobb that in th© firsfc part 
of the confession a qaestion was pafc to 
Sareudra as to what wis the name of the 
Raja of Narajole and that he ansArared, ‘l 
dou*t exactly reraemb?r,” and on th© second 
occasion Siirondra was asked if the name 
of the Raja of Narajole was Raja Narendra 
Lai Khan? Then w© come to the part of 
the confession as to the mealing said to 
have been held at the Basanta Mahtl Akr>i, 

The confession as to this is as follows*.— 

“That meeting was held at abjut 8 P.M. 
There wis no special arrangement for sit¬ 
ting. There was only one bench. There 
was no bed.’* 

I cannot doub^ that qnestions were put 
to Snrendra as to the seating arrangements 
at that meeting. Moreover, we have a very 
significant fact that in Exhibit G which was 
drawa up by Asadulla to be used b/ the 
informer R^khal for the purpose of getting 
up his evidence there is this statement with 
regard to the meeting at the B<isint<i Malaii 
Akra^ “There avia a b>nch for sitting.” 

Next, one other statement as to the meeb- 
ing at the Bahama Malati Akra: 

“l do not reraeinbsr what other things 
were said in that meeting by what other 
persons.” Then as to the meeting said to 
have been held at the Tics.nancha of the 
MnllickH*: 

‘T don’t exactly remember who ware 
present at that meeting. Jyoti Das, Jumini 
Mullick and Moti Babu AVjre there. Hern 
Chandra, Abooy Chandra Kundu too were 
present. It might bo 2) or ilO persons in 
all. 1 can say if names are mentioned to 
me. 

Q.—(Suggested by Mr. Nelaoi?, struck out) 
Was Jogendra Mullick thert ? 

A.— Yts. Jc'gendta, Gobinda Pal, ITari 
Kristo Fatal, Rakhal Ohandra Pal, Ashutosb 
Knndu, Ashutosli Das (originally written 
Dey) all th fSH persona were there. ... I 
don’t remember what other speeches were 
made.” 

Then at the rreeting at the house of 
Kamihi pn'Stitiite : 

1 don’t remember wl.o else made 
speeches.” 

Then t>kA Iho meeting at tie Unja of 
Alahifadal’s hr use : 

The date I cannot exactly remember 
' * • • I cannot say who live at the 

Mahisadal Raja’s house and whether tbosp 


who live there were present at the meeting.*’ 
Then, lastly, one further example. The 
confession originally recorded gave the name 
of “ Honorary Magistrate Abinash Chandra 
Dutt.” Later in the confession we find 
“whether Abinash’s title is Mitter or any¬ 
thing else I do not know.” Whereupon the 
former part of th© confession Honorary 
Magistrate Abinash Chandra Dutt” is alter¬ 
ed to “Abinash Babu.” 

In my opinion there can be no doubt hut 
that by far the greater portion of this con¬ 
fession was obtained from Surendra by means 
of questions put to him and that the con¬ 
fession was recorded in a form in manifret 
breach of the plain provisions of the law 
which, according to the Deputy Magistrate’s 
own statement, were well known to him. I 
do not, however, believe that Mr. Nelson 
and tho Deputy Magistrate knew that the 
confession that Surendra was making was 
untrue. 

Tho Deputy Magistrate admits that if he 
knew Surendra wrs coming out of Police 
custody he would be much more careful. It 
is unfortunate that the Deputy Magistrate 
was not so told. 

On the 15th August, under the permission 
given by Exhibit 75, Ashutosh saw his 
father in jsil. Ashutosh informed hie father 
what had taken place and his father advised 
him to go to the Bar Library and see the 
pleadeip. The same afternoon Ashutosh went 
to the Bar L'braty and related hia story, 
how his falher had come to be arrested and 
tho attempts made to get him to bs a witness, 

A deputation aco'^rapanied by Aahutosh 
waited on Mr. Bradley Birr, the Additional 
Distiiot Magistrate, but Mr. Bradley Birt 
told him that he could not interfere and that 
they must go to Mr. Weston. The deputation 
said that Mr. Weston was absolutely in the 
hands of the Police. On the 16th August 
a number of gentlemen of Midnapore wrote to 
^Ir. K. B. Dnit, who was then the Chairman 
of ihe Midnapore Municipality, requeating him 
to acquaint the Lieutenant-Governor with 
the cxisiiim sfato of affairs. Pursoaot to 
this requii'irion, Mr. Dutt tt-legraphed to the 
Cliiof Scciethry (oi the IG&h August, the 
telegram (ICxhibit N.) in which it is slaved: 

Wo me FHtisfied on materials which we 
dtsire to place before ihe Government that 
evidence implicating respectable and abso¬ 
lutely inncceut persons is being 
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On the £7th Angnst Mr. Dntt forwaided 
to the Government two statementsof Aehutceh 
dated respectively the IBth and 18th August, 
a statfment cf Jotitdia Nath Sen (the 
plaintili s grandson) and aleo a statement cf 
Upendra Nath Mukeijee (the brother cf 
Snrendra Nath Mukerjee). 

Counsel for the defendants suggest that 
these statements were invented by the Bar 
at Midnapore. That seems to be quite an 
impossible theory. I think the statements 
are genuine and, on the whole, they contain 
a Eubstantially accurate account of what had 
happened. 

The 15th ^ Angufefc had been fixed as the 

date cu which the persons arrested on the 

31et July should be prcduced before Mr. 

Nelson, Nore of thfin were so produced. 

On the ^l&t August Santcsh wss produced 

before Mr. Nelson but not in open Court, but 

in seme ether reem at the Court pieraisee. 

Ihis again was in direct contravention of the 
provisions of the law. 

Secticn 352 of the Code of Criminal Proce. 

dnre enacts: ' the place in which any Criminal 

Court IS held for the purposes of inquiring 

rnto or trying any offence shall be deemed an 

open Court to which the public generally may 

have access so far as the same can convenieutly 
contain them.*' 

Ihe plaintiff says thatonthe 2l8t August he 
was not takeii cut of jail at all. 1 think he 

18 right in this but it matters little whether 
he was or was not. 

The production of Santosh but not in open 
Court on the 21st August seems to suggest 
that his non-production on the 7th August 
was done of a deliberate and set purpose. 

On the 21st August two petitions for bail 
were filed on behalf of Santosh and the 
plamtiff (Exhibit LXXXVI in No. 1 and 
Exhibit K. K K. in No 1 ). The petition of 
bantosh^stated that he was innocent. The 

paragraph 2 : 

The petifioner’s said son was pressed from 
the very beginning to mt-ke a confession but 
he denied all knowledge of the bomb. Para 3. 
That after the arrest of Santosh Chandra 
Das your peiitioner was pressed by vaiioas 
aa.hoiities’ to induce his son to make a con¬ 
fession whi 3 h not being done your petitioner 
was arrested on the 23id July, 1903, and was 
remanded to hojat on the very day where he 
is rotting since then.” 

This petition sets out clearly the cause of 


the plaiutiff's arrest, viz., his failure to induce 
i^antcsh to make a confession. The only 
thing that 13 not stated specifically is who 

J^™“«^‘^thorities" that caused 
the plaintiff to be arrested. 

By the 21st August it had been found 
cut (hat the confessions of Santosh and 
Surenora contained mistakes which did not 
fit in with the reports of the informer. 
According to Lai Mohnn, on the 21st 
August he went to the Police office at the 
Court and queftioned Santosh as to his 
confession. Santosh according to L il Mohun 
immediately cleared up all difficnltie.=, 
corrected the dates and brought the in¬ 
cident of the 7ih July into line with the 
alleged reports of the Informer. Lil Mohun 
says that he recorded this additional state- 
ment of Santcsh. Santosh Ba 3 s he gave 
no tuch statement. I accept Sanfosh’s 
statement. The additional statement, if true 
was one of considerable value. No state-’ 
ment of Santcsh recorded by Lai Mohun 
could he used in evidence. There was a 
Magistrate in (he building, and it is in. 

conceivable, if Santosh did make this state- 

™»Yh“ L.I Moh.. , 

have taken him before a Magistrate and had 
hi8 statemeufc reoorded. 

Suiendra m his confession had come to 

grief more, because he had given, as being 

present at the meeting at the Bosontz Maloti 

Anra, bantosh who was then in Rani^hi 

and Satyendia Nath Bose who was (hen in 
]• 

Lai ilohun says he went to the jail on (he 
21 sfc Augusr and saw Surendra who immediate- 
ly corrected the errors in his confession 
bnrendia says he did nothing of the sort I 

accept Surendra’s statement. I am satisfied 

if he had made this important correction be 

would have been taken before a Magistrate 

and the alteration would have been recorded 

On the 28th of August, as I have already 

stated, the third batch was arrested. It is 

said that it was intended to arrest Aahutosb 

on that day but this could not be done as he 
was absconding. 

I arn satisfied that Ashutosh was not 
abscondirg. He was present in Court on the 

'V".^^.^„.^"Sust. It is now said that the 
plaintiff 8 house was again searched on the 
28th of August by Asadulla. 

Not a single question as to this search was 
put to the plaintiff or any of his witnesses. 
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This search f ara satisfied never took place 
and the return to the warrant by Asadulla is 

not pecuine. 

The warrant (E.^hibit OOXXV in No. 
purports to show from the return on the 
back of it that the search took place in the 
presence of one witness, Abdulla, only. 
Section 103 of the Code of Crirnioal Pro¬ 
cedure requires that there shall be at least 
two witnesses to a search. 

Asadulla now says that there were two 
other witnesses—a doctor with leprosy on his 
hands and a blacksmith, neither of whose 
names does he recollect. 

I reject Asadulla’s evidence. The search, I 
am satisfied, never took place. Then, on the 
Slat of Aupust the plaintiff, Santosh, Suren- 
dra and others were produced before Mr. 
Nelson in Court. 

Mr. P. K. Bose, a Birrister, who is describ¬ 
ed in the list of Moderates and Extremists 
(Exhibit L'CjsXlasan Extremist and sup¬ 
porter of all the AhraSj appeared for the 
Crown. The first thing thf t occurred in 
Court on that day was that Mr. Koays ap¬ 
plied for bail on behalf of the Raja of 
Narai de. 

Then Mr. Dutfc applied for leave of the 
CouTt to hand over to the plaintiff, S intosh 
and Sureiidra three petitions to sign if they 
desired. It appears that Mr. Dutt said they 
were important petitions, (j^ee evidence of 
P. K. Bjse on behalf of the defendants) 

The petition handed to the plaintilT was, ac¬ 
cording to Lai Mohun, “a long petition’* and 
when he had read a page or two of it he got 
his son Santosh to read the rest of it to him. 
The three petitions were then signed and 
handed back to Mr. Dutt. So far there is not 
much controversy on the evidence on this 
point. 

The Court then adjourned for lunch. Lai 
Mohun’s evidence is that he spent the lunche¬ 
on interval in conversation with a con¬ 
nection of his wife who had como down to 
the Court to see him. This I do not believe. 
The evidence on behalf of the plaintiff is 
that the Police asked Santosh and Surendra 
during the adjuunirnentof the Court what the 
petitions they had signed were and they said 
they were petitions for bail. 

The evidence also is that the Police officers 
told the plaintiff that he was going to be 
released but as he had signed a petition he 
could not be released unless he withdrew it. 


tidi2 

On the Court resuming after the adjourn¬ 
ment the plaintiff asked for his petition back 
and struck his name out. 

A petition (Exhibit B) which is said to 
have been tlie petition signed by the plaintiff 
is produced here. At first it was ohalleoged 
by Counsel that this was not the petibioo, on 
the ground that the petition signed by the 
plaintiff on the diet of August was a short 
petition. Tj\1 Mohan’s evidence put an end 
to this suggestion for he says the plaintiff’s 
petition was a long petition. Exhibit B 
consists of a petition written on five and a half 
sheets of foolscap the writing being on one 
side of the paper only, anything mnoh shorter 
than this o)Qld hardly be desoribed as a 
**long petition.” 

The evidence satisfies me that Exhibit B 
was the petition signed by the plaintiff on 
the 3lst August. 

To return to what happened in Court on 
the 31st Angnst after the midday ad¬ 
journment. L il Mohan first gave some 
formal evidence and the case was withdrawn 
against the plaintilT and two others. 

Then Mr. K. B. Dutt made an appHoation 
for bail for Santosh and Surendra and some 
oilier of the accused. Mr. Nelson's evidence 
is that it is the usual practice for applioa- 
lions for bail to be fonnded on pebitijns. 

S> in the usual oenrse the application for 
bail on behalf of Sintosh and Surendra would 
be supported by petitions. 

Sauiosh’s petition (Exhibit 4i) wlih* 
dre w Ilia confession and asked for an op¬ 
portunity to make a Siiatement which would 
disclose the circumstances under which ke 
was by threa'', inducement aod persuasion 
compelled to make his ooufessioii. Sureodras 
petition (Hlxliibit 41) did not formally 
withdraw liis ooufesaions, but he asked that 
an opportunity should be given him of mak¬ 
ing a statement in Court. 

Apparently, while Mr, Dutt was making 
his application, Mr. Nelson was not paying 
great attention to it for tiie evidence shows 
tliat he was writing orders on other peti¬ 
tions. Mr. NeUou rejected the application 
for bail and immediately afterwards the casa 
was adjourned, the record being iramediitely 
C'lriied away by the Court Inspector, Rash 
Behary ten, who is a Police officer who 0 >n- 
duots prosecutions ii> the Court. 

The Court Inspector at that timo bad 
charge of the reoerd in tb^ oasp. 
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as I have alread 7 said, cited as a witness by 
the defendants in this case bat was not 
called. Presumably, therefore, his evi lanes 
on this point, if he had baeti called, wiuld 
not have fupported the defendants’ cise. 

The question is, were these two petitions 
put in on the 31st August or were they, as 

Counsel for the defendants says, “smusgled 
into the record?” 

According to Mr. Norton, Mr. Datt deli¬ 
berately cheated and defrauded the Oourt” 
on that day. 

Mr. Cornish’s evidence on this matter is 
as foliowf: — 

On the Slst Aua:ast I heard of appli- 
cations beiuH sierned by Santosh, Surendra 
and Pearl. I think the Moulvi told me this 
be ore I went to the Club, Ha told me some 
petitions had been signed and pat in. I 
t i! k he said, bat [ can’t remember, that they 
bad been suriMptition^ly filed 

;•*.;v* have told me what 

the petitions were. He told me I think that 

they were petitions of retractation of Santosh 

and Surendra. To tho be.st of my belief 

1 went and reported the matter to M ■. 

Weston. Mr Weston wrote to Mr. Nelson 

petitions had been 
filed. Mr. Nelson, so far as I remsmber, knew 
nothing of them. Woen Mr. Nelson looked 
fie found that they were with the record. 

: 3l8t August. TheMiulvi 

told Mr Weston that the petitions were 
retrac^atioDs. 

If Mr. Corn-.sh’s evidence be accepted there 

can be no doubt that the defendants knew 

about these petitions being filed and that 

they were petitions of retractations on the 
olsfc August. 

^ The Monlvi’s evidence now is that he was 
in Court for only a few minutes on the 31st 
of Augost. Bat before the Ooramitbing 
Magistrate, on the Sch September 1903, he 
said: I was in Court on the Slst (t.e., the 
31sfc August). I did not hear of any appli¬ 
cations to retract coufeasions. I do nob k iow 
up to now if any each petitions were filed, 
i had nob heard that two such petitions were 
bled and disappeared from the record. I 
have not heard of the existence of suoh 
petitions and their disappearance.” 

To Court, “l have heard of some petitions 
being smuggled into the record.” 

No reliance can be placed upon the evi- 
cienoe of the Moulvi. 


Then the evidence of Lol M^hun is that 
he saw Santosh and Suran'lra sign the two 
petitions io Court on the ‘iUt August but 
they were not filed in Oourt on that day. 
At the rising of the Court he say^ ho glance 1 
through the record but oall find nn peti¬ 
tions filed on behalf of Santosh and Suren- 
dra. Hi then says he went and informed 
Mr. Weston that Sintosh and S irendra had 
signed but had nob filed two pe'^itions. 

Tnis, however, does not agree with Ld 

Mohun’d evidence at Sessions where he said: 

Bui petitions were made for all the accused 
on bheSlst August. They were presented 
m mv presence. 


Q The petition for bail and the petition 
for retraclation of cjnfession is the same 
identical petition, 

^ know now. I did not kaow at 
that time.” 

Toil Mohuii at the Sessions evidently meant 

the Court to believe that petitions were filed 

on behalf of Santosh and Surendra on the 

Slab August but he thought they were peti¬ 
tions for bail. 

rhea again, the account given by Mr 
Weston here is substantially differeat from 
the account he gave at the Sessions. 

At Sessions. Me. We.-itoa said: “ I had the 
petitions of refractation in my honse because 
I wanted to see them. I am in the habit of 
seeing records; it is pare of my duty. I 
sent for them from Court. These were then 
in a flit file with the record, nob pa^t of the 
record. They came from the custody of 
the Court. I koow there is a dispute as to 
what had beome of them. They were un¬ 
derneath the record forming no part of the 
record, I heard of their existence bscause 
applications were put iu for copies of them 
before the trying Magistrate.” 


This is a different story to that which 
Mr. Weston has tdd here. Oi the Isfc 
September, an application was mads to the 
Court for copies of the confessions and “also 
for copies of the petitions filed by Santosh 
and Surendi-a filed on the 3Ut August.,” 

Mr. Nelsiu rejected the appHoaMon for 
copies. Jn hia order of the 2 id Ssptember 
he states; “These petitions were certainly 
nob brought to my notice during tho hearing 
A perusal of them sbo vs that both Surendra 
and Santosh demanded to be examined that 
day, Mr. Nelson had boen concerned iu 
recording both Santosh and Sureudra’s coa- 
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fessiona and one would have thoaght as 
soon aa be becnme aware of the petitions 
of Santosh and Surendra asking for an op¬ 
portunity to make a statement to him, he 
■would at once either have gone to the jail 
or have had Santosh and Surendra produced 
before him and given them the opportunity 
of making a statement to him. 

On the 2nd September Lai Mohan and 
the Monlvi went to the iail and saw Santosh. 

The Moulvi says he did not go into the 
jail and see Santosh but he waited outside 
and that Lai Mohun only went in. 

The entry in the case diary of Lai Mohun 
for the 2ad September is aa follows:— 

“ With Moulvi Mazharnl Huq went to the 
jail and questioned Santosh Das about the 
petition alleged to have been signed by him 
on the Hist in Court of Joint Magistrate, and 
he said that he signed it without reading its 
contents considering it to be a bail applica* 
tion.” Why “ alleged to have been signed,’* 
when Lai Mohun saw Santosh sign the peti¬ 
tion in CouitP Santosh’s evidence is that 
the Monlvi and Lai Mohun came to him in 
jail and tried to get him to disclaim the peti¬ 
tion ot the Hist August, Santosh’s story is, 

I think, far more probable. 

Fist of all, the Police-officers on the 2nd 
of September did not go to question Surendra 
in jail, the reason apparently being that 
Santosh’s petition formally withdrew his 
confession whilst Surendra’s did not do so but 
only stated that he wanted to make a state¬ 
ment to the Court. 

Secondly, when Mr. Reid—Mr. Nelson 
having been transferred on the 2nd Septem- 
\)e] 7 —went to jail on the 3rd September and 
asked Santosh and Surendra about the two 
petitions, “they admit their signatures and 
that the petitions are theirs” (See Mr. Reid’s 
order of the 3fd September). Santosh made 
no reservation on 3rd September that he 
thought he bad signed the petition as a bail 
petition. 

Mr. Reid’s order on the 3rd September 
was, “Orders will he passed thereon later.” 
No orders were in fact ever passed on these 
two petitions. I cannot help thinking it 
would have been wiser that Mr. Reid on the 
3rd of September had given Santosh and 
Surendra an opportunity of making a state¬ 
ment. 

The coDclusiou I come to with regard to 
t,he two petitions of the Slat August is as 



follow?:_First, that the two petitions were 

without doubt filed in Court on that day* 
that Mr. Nelson was not attending to what 
was being said in Court but was writing 
orders on other petiliona. That when Mr. 
Nelson was questioned about these peiiiiona 
Bubaequently he did not know of their exist- 
enoe and, therefore, it was assumed that the 
two petitions had been improperly put into 
the record. I think that it was owing to 
this that the subsequent unpleasant event* 
arose. The evidence doubtless is in some 
parts suspicions as to there being an attempt 
to suppress these two petitions, and if Mr, 
Cornish’s evidence is accepted doubtless it 
goes far to establish the plaintiff’s contention. 
But on the whole after very careful oonsider- 
ation of the evidence I am of opinion that 
the whole incident arose out of a miaunder- 

standing. ^ ^ 

Then the plaintiff’s evidence is that on the 

night of the 31st August and again on the 
Ist Septeniber Lai Mohun came to his house 
to induce him to try and get Santosh to stick 
to his confession and that Ashutosh did 
write a letter to Santosh to this effect. Bat 
whether that be so or not, it is common 
ground that on the 2Qd of SeptemerLU 
Mohun and, as I hold, the Moulvi also inter¬ 
viewed Santosh in his cell with reference to 
his petition. Whatever inatruotiona Me. 
Weston may have given the Police officers, 

1 am satisfied that on the 2nd September 
they tried to persuide Santosh to disolaim 
his petition of the Slat Augaat. On the 4-h 
September, Aahutosh was arrested and put 
np before Mr. Reid when be filed a petition 
for bail (Exhibit L. L. L.). In this petition 
he stated that “the Police and the superior 
officer iUrdhatitm ^armnefcar*) have been for 
a long time trying to make yonr petitioner 
a witness in the bomb case.” That the 
“superior officer” refers to Mr, Weston is not 
open to doubt. I have little doubt but that 
the arrest of Ashntoah was amove to try and 
get Santosh to stick to the confession which 
had required so much trouble to obtain and 
without which the defendants knew the 
criminal case would probably go to pieces. 

On the 3rd September Piyari Lall Ghosh, 
Vakil, wrote to the Superintendent of the 
jail asking for an ini or view with 
and Surendra and other prisoners. This 
interview was granted as regards the 
era other than Santosh and Surendra. W'vD 
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Santo,h and Sir^ndra Mr. W^ion 

i-i.\i>san o.; 

and SornnH 

Mr. Weston then says he entered an orde 
n the jns.tors- book as fo!h^s:-“l vis^ 

had asked for an iaterriew. As the prison 

‘he Super. 

y ■’ OtLrft ^“«rdfng. 

reateH - 7^®'® f hesn a yery 

if the 1 r"T S"Pe*’intendenI 

Oh.;!';;,' “■* ’"•**■• “■> »>■•■ «. 

rnS'®or'^®'",?^° ®''idence before the 

Oommi t.ng Magistrate said: “wheT the 

Counc®! aoked me to seeSantosh and Sarend- 
theo K I P'>‘ it iato his head 

eaid ,:z nor^^it” tiridw^f ■■ 

.I s": k..v. 

Barrister is not rl..! -u j “‘her 

as a ‘Vakil.” ®''*^®‘^ in the vernaoalar 

ipss-2^ss 

aTS^rai, -r 

“rrwT1;-‘’'‘’T® ^““^°®'’*had‘formliry"wS! 

framed by^Mr WestonTVM^ 

as to interviewf with “ f "!®" 

did not apply to Santosh Prisoners 

taken to^Pn** S®P‘0inber the accused were 

Sarendra. Mr. Rei71uowrd''^it 
precaatioDs ” Mr Pnr ■ u oertam 

ootside the room n whi'h l Tnt "‘T®? 

place. wni.n the interview took 

.b,?,' .“"bZ ‘SZ’k “’ 7 " 

both siffneH rx^rt- Sarendra 

They aJa^^ W ‘he facts. 

*ney alao-Santosh on the 7th September 


and .S'lreairi o i the 7fU o^i , . 

—ia th^ Ojurr. of Mr Pi^id 

detailed statements. These statements if 

r;z“.roib-szz 

that the legaVge'ntJmrn the’ •‘'r''®'’’ 
ra Th s7, '■ ‘“‘®''®‘^ and Sarend! 

aw.,rdofeircer-“--^‘^^^^ 

Sn:p~^rrnt 

tember were \Tr n^AP ^ 

d’h Mrr N or di.“ 

and prob;bt ai?o Mr Keay?- 
Presidency Magistrate, and M^ hV,S 

The defeadanta fcrv and rvr^i. -j <• 

E.rop». L .Zrif;‘ o"t °'.I t 

There is not the slight Z T 

that these statements were norw f?'’‘’®u® 
Santosh and Sarendra no'ot, written by 

...i..«o.. I ZrZj;‘Z .Zb:"‘k'■*• 

P.oedin Ih, bokib CM, L.|. *; ‘,7P' 

iZkTSorkZi'Zzrf,**'- 

trial prisoners in the bomb case in^1“"'^"'" 

‘reiiZt r miny ‘'^® 

evidence that the evidenra i 

the Ooramibfcingr Mag.^strate was faJorrect^or 
as he aaid it contained “maov' mo 
take.” I think his evidenl^^^;C;"a c^^ 
tamed many mistakes alsj and r o 

.kJ pZZZk f.rz;z.ri‘r‘”' 

Z”„z;;rsZkZikZ£ "=• 

lb.. ... 01 ,b. d.f«d..“ .l”k*, 

sach treatment. P^oaible for 

To sam up. 
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precialion of the eridenca and having n 
had an opportunity of seeing the wit,- o 
nesses on both sides in Iho witnesses box o 
I find the fullo.wug facts:— J 

First, that the story given in the reports I 
alleged to have been given by Rakhal Chand- i 
ra L^ha was not in fact a true sfory. < 

tieconnly, that the plaintiff has not proved t 
that the bomb found in his house on the . 

8 th July, 1908, was placed there at the in- i 

stigation of the defendant, the Moulvi. 

Thirdly, that the defendant Weston be¬ 
lieved that the story contained in the reports 
alleged to have been given by Rakhal Chan¬ 
dra Lxha was true. 

For this purpose it might be suffic'ent for 
me to say that the defendant Weston’s belief 
in the story would be sufficient ly evidenced 
by the manner in whicti fio bad bis house 
guarded by armed constables. l!ut as in tlm 
course of this judgment 1 liavo bad occasion 
to severely criticise tlie defendant Weston s 
conduct, it is only fair to liim that I should 
state that I am satisfied that not only did 
be believe in the story set out in the alleged 
reports of the informer but also that if he 
had suspected that the rep uts were untrue he 
would not have acted on thorn. 

1 apprehend that it is no part of a Dis¬ 
trict Magistrate’s duty to be an expert in 
criminal investigation. Tlie defendant 
Wtston, however, does appear to have en¬ 
deavoured to have taken some steps to try 
and satisfy bimi-elf t hat the st )ry was true. 
But he had neither the time, for his charge 
at Midnaporo seems to have been an extra¬ 
ordinarily heavy one, nor the experience to 
do this in a satisfactory manner. 

In this respect there seems to have been 
an extraordinary blunder somewhere. Mr. 
Uornieh’s evidence is that he was really 
ousted fr m ai*y cjntrtd over the Pi lice offi- 
ceis ei gaged in the investigation of this crse. 
His coLtiol, heeajs, was altogether nomi¬ 
nal and that lie unddstcod lliattlio Police 
cfficcrs weio weiking uitder the control of 
the Crimii.al lavtsligaiion Dcpuitment, 
Mr. Plowdfci’, the D.futy Inspector- 
General, laving cculicl cf tho Ciirninal 
Investigation Depai l niont, enya that Ids 
Depaitrnent had notlr.tg to uo with th.o 
iiivestigalion into the B' mb C(>iispiiacy ease 
at all except tliat cccasinally he was asked 
lor and gave advice The n solt was that the 
delendunta, the Moulvi and L.U Mobun, were 


iinler the ooutrol of no superior Police 

officer Whether Mr. Cornish’e vie v is oorreat 
or not, it is not necessary for me to state. 
There eaa be little doubt that Mr. Cermeh 
had not a strong belief in the story related 
in the reports—nay mere, he stated lu bis 
evidence that when the bemb was « m 
the recerd r .om of the Dutts on the Jls 
July bo suspected that Ihe Police had put 
it tliere. It does nob appear that he oom- 
miinicited this suspioion to the defendant 

I think that the defendant Weston was 
misled as to the truth of the reports by the 

F.mrthly, I find that the defendants, the 
Mmlvi and LilM)hnn, did not believe in 
the story set out iu the alleged reports of 

the informer. . , . 

This I infer from the prooanng and at- 

tempting to procure false evidence, the 

titoring of confessing prisoners and others 

by these two defendants. 

Doubtless it does not follow as a matter 
of necessity that bscanse these two defendants 
did these things that they know that the 
story was ii .t true. Bit when evidence has 

been given establishing these * 

strong presumptive case againit these two 
defendants which if they fail to dtapUoe «, 
in my opinion, sufficient, proof of their not 

believing in the story. , 

Fcfthhi, I fihd that the reason of the 

plai .lift’s arrest was to put 

son ctantosh to confess and not m the belief 

nor with a reasonable or other 
the plaintilT had anything to do with the')omb 
found in his house, nor on the ground that 
the plaintiff was the owner of the 

which the bomb was found. , 

prior to the arrest of the plaintiff, ea^ of 
the defendants, at first by advice Pereua- 
Sion and then by threats, tried to 
plaintiff to get his sou Santosh to make a 
Lntession and on his failure to indnoe SantosU 

to confess the defendants caused the plamti 

, to benirested. . , _ 

The evidence to my -ere 

I clusively tiiat the three de eu * mon 
fl working togotbor iu conoerb for a 
0 object. The motive of tho 
e Weston, f.r joining the 

d very dift'erenb from that of the . 
e defeudants. Bat the law ^ --I 

e of a man being arrested m old 
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pressure on his son to confess, even if the 
person causing: the arrest, believes thjt bv 
80 doing he will get evidence that will lead 
to the conviction of persons engaged in a 
hufire conspiracy. 

I disbelieve altogether the suggestions of 
tVeTeSdr: -ade against 

The story of the sale of his motor oar to 

Mahisadal Raj has been satisfactorily ex- 
plained by him. although it may not have 
been very discreet of him to sell it to the Raj 

,t IS said that the strnlard of proof 

same as if 

the defendants were heiig tried for a c i- 
minal offence. Doubtless, the English text- 
book writers are not agreed on this point 
Such eminent writers as Taylor and Stephen 

support the view that the standard of proof 
18 in a case like the present such as would 
be requi^red in a onminal case The ten- 
denoy. however, of the authorities in Eng. 
land appears to me to be the other way 

• !!! '’’® ’aw of evidence 

IS modified. The Act c'oines when a fact 

18 said to be proved although, of course, in a 

case 1 ke the present due regard must be had 

to the presumption of innocence. This 

matter is however, not open to argument 

T ■H'a ’’a® recently been 

decided by Jenkins, 0. J., and IToodroffe, .T 

m In ihe gooh cf Qcpcsmr Butt (6)’ 
18tVjSv“]‘bn '^^ently as the 

18th July 1911 in which they decided that 
whatever may be the rule in England there 

ThaTth f o'’® Bridence Act 

that the standard of proof in a case like the 

present must be the same as if the defend- 

anU were being tried on a criminal charge. 

The next point argued is, that a suit to 

recover damages resulting from a conspiracy 

18 not maintainable in British India The 
aigument is put in this way. That as the 

only conspiracy which constitutes a criminal 

offence under the Indian Penal Code is that 
of a conspiracy to wage war against the King 
therefore no suit can be maintained fo; 
dainages resnlting from a conspiracy To 

t^hat argument I am unable to assent. This 

being a case instituted in a Onr,... ■ .u 
(fij 0. W. N. iieSi 13 Ind. Cast 677 


m 


mofussil the Court has to apply the principles 

of justice equity and good conscience to the 

case; that IS to say, the principles of the law 
of England so far as suited to India and the 

scare of sociefy herf>. 

That the Indian Penal Code took away bv 
express words any civil remedy cannot be 
suggested nor can I see that it did so bv 

necessary implication. 1 have, therefore, to 

orthe 7 7® ®P ® provisions 

of the Indian Penal Code. On what principle 

o ]a,stme, equity or good conscience ought a 

plaintiff ,n a suit in a Court in India not to bs 

entiled to recver damages which have 

resulted from a conspiracy to injure him ? 

In my opinion in such a case the plaintiff has 
3. righfc of fiuit in India. 

To hold otherwise would, I think, bo a blot 
upon our system of jarisprudence, 

1 77®’' referred 

as part of his argument to a memorandum by 

Lord Danediu and Sir Arthur Ooheu annexS 

a report of the Commission on Trade 

D spates expressing the view that it was only 

such conspiracy as amounts to a criminal 

Bat“®®the‘‘‘rise to civil liability. 
Lut the report obviously refers to con- 

spiracies which are indictable according to 

the Common Lvw of BigUnd. L,rd JlrLa- 

ghten in bis judgment in Qumn v. Le Mem 

S at It! ^ because a 

Siatu e has exempted certain conspiracies 
from the purview of the Criminal law. this 
does not m any way affect civil liability 
Nor are Judges of the highest eminence all 
agreed that it is only such conspiracies as 

^abiRt^ 

The "«t point raised by the Advocate. 

General is that the plaintiff has brought his 

suit on a conspiracy and he must be kept 

strictly to the cause of action that he has set 

out m his plaint. To that view I 
asBenf. 

But then argues the learned Advocate- 
General that this suit is in substauce only 
one for malicious prosecution against ioint 

m!s?f!,"r To’th 7®7‘’®V ‘'’® suit 

must tail. To that view I cannot agree. 

I take the following from L -rd Coke’s 
Commentary on Littleton, Hargrave an,! 
Butler’s Edition, published in 1794, a book 

(7) fl90l) A. C. 495; 70 L .T P p t 

50 VY. E. 139; 85 L. T.'289; 17 T L k 749? 
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of thehigtesfc authority amongst English law¬ 
yers. 

Note on 161 A. , 

“IT. Where two Or more conspire to 
harass any person by false and malicious 
gait whether orimir.ally or civilly it is a 
crime punishable by indictment or the parties 
injured may sue for damages by writ of cons¬ 
piracy ; and both of these remedies lie at 
common law, ihat part of the Statute or 
Ordinance ArticuU mrer charti which gives 
remedy against conspirators by writ out of 
Chancery being according to both Staunford 
and Lord Coke only an affirmance of the 
common law, Staunford P. C., 172, 2 Inst. 

661, 562.“ 

“iV. There is also a remedy for a false 
and malicious prosecution though the aggra¬ 
vation of a conspirarey or confcdsracy is 
wanting and the injury comes from one only : 
for in such a case the party prosecuted may 
have an action upon the case for damages. 

A conspiracy to maliciously prosecute a 
man is obviously indictable according to the 

common law of England. 

As Lord Brampton pointed out in the case 
of Quinn v. Leathern (7): “A conspiracy con¬ 
sists of an unlawful combination of two or 
more persons to do that which is contrary 
to law or to do that which is wrongful and 
harmful towards another person, it may 
be punished criminally by indictment or 
civilly by an action on the case in the nature 
of conspiracy if damage has been occasioned 
to the person against whom it is directed. It 
may also consist of an unlawful combination 
to cairy out an object not in itself unlawful 
by unlawful means The essential elements 
whether of a criminal or of an actionable con¬ 
spiracy are, in my opinion, the same though 
to sustain an action special damage must be 
proved. This is the substance of the deci¬ 
sion in Barber v. Lesiiet (8).“ 

Applying the teat given by Lord Bramp¬ 
ton, it is clear that if the conspiracy is a cri- 
minul one it gives rise to civ.I liability if 
special damage has been sufTored by tbo 
plaintiff. Tlie conspiracy in the present 
would obviously be inclii tablo at common law 
in England and, tbcrcfoie, if dnmago le.sulted 
the plaintiff would huvo a goiul oar.se of ac¬ 
tion in England In my opinion, be has a 
similar right in Iiidia. 

The truth of the matter is that in a case 

(8) (1850) 7 C. R. fN. s.) 175; 29 h. J. C. P. 101; 6 
Jur. (r. 8.) 054. 


like the present the plaintiff has two causes 
of action, one to recover the damage that has 
b'ren occasioned to him as the result of the 
conspiracy, and th3 other to recover damages 
for malicious prosecution against the defen¬ 
dants as joint tortfeasors. This is well 
illustrated by the case of Quinn v. Lea^^e'n (7). 
There the plaintiff in bis pleading charged in 
the first four Courts as separate caueei of ac¬ 
tion four separate acts each of which was 
alleged to have been done wrongfully and 
maliciously and with intent to injure the 
plaintiff and to have occasioned h m actual 
loss, injury and damage. The fifth count 
charge 1 as a separate cause of action that the 
defendants unlawfully and maliciously cm- 
spired together and with others to do the 
various acts complained of in the previous 
counts with intent to injure the plaintiff and 
his trae’e and business and that by reason of 
the conspiracy ho was injured and damaged 
in his trade. The jury roturntid a verdict in 
favour of the plaint;ff on all five omnts and 
the verdict and judgment were upheld ou 
appeal in the House of Lords. 

In my opinion the present suit to recover 
damages resulting from t ie conspiracy is 
maintainable by the plaintiff. These points of 
law as to whether a suit to recover damages 
resulting from a conspiracy and as to the 
nature of the present suit do not in any way 
affect the merits of the suit. Their import¬ 
ance lies in the fait that if tho suit is 
one for malicious prosecution then the suit is 
barred under the provisions of the Indian 
Limitation Act ns being brought after the 
statutory period has expired. I, therefore,de¬ 
cide the first i:>sue in favour of the plaintiff 
and also the second issue so far as relate? to 
the overt aots mentioned in clauses (o), (d) 
and (e) of that issue. 

The third issue is whether the defendants 
were entitled to notice of this suit under 
section 80 of the Code of Ci'il Procedure, 
In ray opinion ih^y were not. A pablio 
officer sued in respect of an not done in bad 
faith is not entitled to notice under seotiou 
SO. The decisions in this Court of Shthun* 
shah liejum v, Fergusson (9) and RaghubM 
V. Phool Kumari (10) establish this pr<^ 
position without doubt [See »!«' Muhdfnviiud 

q Ahmed v. Patina L'ti (ll)], 

(9) 7 0 . 499. 

(10) 82 C. Il30j 1 0. L. J. 642. 

(11) 26 A. 220. 


Vol, XIII] 

FE4RY MOHAN DA3 V, WGSTON. 


OASJfiS, 


775 


for f! / neosssary 

TK issue, 

1 he fifth issue IS whether this suit is bar. 
red by limitation 

® Limitation Act, 

u tile present suit is, I 

think. Article ‘46. This suit is, I think, a suit 

for compensation for any malfeasance, mis- 

feasance or non-feasance independent of 

specially provided 

for the period of limitation for such a suit 
IS two years from the time when the mal- 

feasance mis-feasance, or non feasance takes 

place. In this view the plaintiff’s suit is 
brought within time. Ido not agree with 

Article 21 as being a suit “for compensation 

for a malicious prosecution,” the peiiod of 

limitation for which is one year from the 

time when the pkinitff is acquitted or the 
prosecution is otherwise terminated. 

If »o''erned by article 33 I 

Slefils That 

Article fixes SIX years as the period of limi¬ 
tation with regard to suits for which no 
period of limitation is provided elsewhere “n 
the Second Schedule to the Act. 

l am, therefore, of opinion that the present 
suit 18 not barred by limitation. 

is ^h! '^hat damages 

IS the plaintiff entitled to. In order to 

sustain an action of this nature the plaintS 

must prove special damage. The oZ 

spiracy must be the proximate cause of the 

damage or the damage must be such as to 

Ses *“ contemplation of the 
In the present case the plaintiff has given 

u® compelled to spend a 

le ‘hese damages 

legally resulted from the conspiracy. ’The 

Tts Tth"’ '’y *he defend, 

ants IS the decision in Barber v. Lesiter 

‘’own was that 
on the facts alleged in the declaration the 

conspiracy was not the proximate cause of 

the dsm ige nor was the damage to the plain- 

tiff in the contemplation of the parties. 

in me ‘‘'c Prtsent case are not. 

I '“’opt Lord- 
Justice Fitzgibbon s statement in his charge 

to the jury m Qui„n y. Leathern (7)- 


1 told the jury that pecuniary loss directly 

M ‘bo conduct of the defeudants 
must be proved m order to establish a 
cause of action and I advised them to re- 

subst satisfied that such loss to a 

plaintiff. I decline to tell them that if 

nrovedT'^l, substantial pecuniary loss was 

nki rIT ^ **“Jif ^®®“‘^"'®®^’y caused to the 
plaintiff by the wrongful acts of the de- 

fendants that they were bound to limit the 
p“ved!”“^ “*® oo 

I accordingl^y award to the plaintiff the 
sum of Rs. 1,000 as damages. The defend- 

dants must p^ to the plaintiff his costs of this 
snifc ou scale No. 2. 

'"‘‘b this case I wish to 

make a brief reference to a matter which, 

though not bearing directly on the result, is 

connected with the conduct of 
this cMe and involves a serious imputation of 
unprofessional conduct, which two senior 

members of the Bar, one of them beinr the 

Advocate-General, have seen fit to make on 
the conduct of Counsel opposed to them. 

It was made a matter of deliberato anti 
unrestrained attack on Mr. Dutt that he 
had not gone into the witness box. Mr 
Dutt has himself explained the reason of 
his abstention and that reason appears to 
me to be sansfactory. His client, in whose 
favour his testimony would have been given 

with full knowledp of this saw fit to fetab 

him as his Counsel and it cannot be suggested 
that there was anything improper in Mr. 
Dutt 8 accepting this retainer. Having 
done this, it was in strict accordance with 
the rule of professional ethics of almost 

universal application that having taken up 
the position of an Advocate be should refrain 
from testifying on a trial which was being 

conducted by h,m. I may observe tha* 
this rule of professional conduct was not 
I regret to say, observed by Mr. Dutt’a 
opponents. I may further add that I viewed 
at the time and still view with complete dis- 

approval Mr. Norton’s unfounded and abn- 
siveattaok on Mr. D-itt’s junior, Air H n 

Bose. * ‘ • 

Smi decreed with costs 



776 


INDIAN OASES. 


AMODINI DiS.^EB V* DABSON OaOSB. 

(8. c. 38 C. 828.) 

CALCU'iTA H.GH ^^URT. 

Crimual Ri\uio^ No. 44J cf 1911. 

.Tune 23, 1911. 

Trefent’. —Mr. Justice CaspeTfz and 
Mr, Justice Sharf-nd-din. 

AMOUIM DASEE-CcMi-L.i.tANT— 

Fei.tioner 

lurt^us 

DARSOX GHOSK— Accused— 

Opl’OfUE PAKiy. 

Eiah Court-lriminnl nise-JJule discharged under 
misapprehension of fads-Judgment not signed-lie- 
hearing of ,ase-Disrharge af accused bg Magistrate 
_ Reviral of case by same Magistrate, ll legal Magis¬ 
trate hearing rase partly - IJ srhrge of accused bg 
another Magistrate lor n n-attcndance of remaining pro- 
nechtion uitittUKCit—Viiminal Procedure Lode (Act \ of 

A inclement or onlor of Iho ni"h Court is not 
complete uniil it. is sealed, and until tins is done, it 
may be altered by the Court without auy application 

for teriew. , ^ _ r t * 

Oilbou^, In re 14 C. 42 and Quecn.Emprcss v. La^i^ 

Ti/curt, 21 A. l77,ruli Ml upon. 

Qiecn Emi>rers v Fox, U) It. 1/C, not follo vcd. 

A Ma^dstnito wlio discharpres an accused per ou 
may on npidicatlon made to him revive case. 

3/ir Ahwtd Jhi^sdin v. Mohnned Aifkiu, JJ U. i2d 

(F. B ), followed. 

A Bond, of Magistiatos cxaminod throe witnesses 
for the prosicutio i O.i the ne.xt day fiKod for hear- 
iu", the Sab Uivsioual Mu^dstrato withdrew tlio case 
to^his own file and /lisdiaiged tae acoused under 
section i51 of tlio Ciimiual I’roceduro Code us no 

evidence is produced:” x . •l 

Hel l, that the case must bo sent back so that it 

may bo heard with roforciico to tUo ovidtiico already 
on the record. 

OriraiuAl lule acaiust lUi orro.' of the 
Sub Div BiODhl Magistrate of Baraset, dated 

Januajy 10:h, 1911. 

FACTts.—The petiloner brought a com¬ 
plaint against the aocused under section 417 
of the Penal Code of cheating and criminal 
breach of tiusb. Tiie case having been settl¬ 
ed, the accused was discharged. Subsequently, 
the peiitioiitr applied to the same Magistrate 
who had difchaiged the accused (the Sub- 
Divisional Officer) that the compromise was 
fiaudulent. Tlie Magistrate after an inquiry, 
revived the case and transferred it to a Bancn 
of Magibtlat(^. Tliiee witnesses for the pio- 
secution wtio examined and the case was 
adjourned till January 7, 1911, in older 
that the accused may have an opportunity 
of moving the High Court tor a tiansler. On 
January 9, the Sub Divisional Alagistrate 
withdrew the case to his own tile and took it 
up the next day when the complainant 



presented that as there was a likelihood of 

the case heir g transferred, she had not her 

other witnesses present, and she applied for 
a pcstponeroent but the Magistrate disoharged 
the accused by the following ordei:— Com- 
plair ant present. No evidence is produced. 
Accused discharged under section 253, Ori- 
minal Procf dure Code. True—Section 417, 

Indian Penal Code.’’ ^ 

The petitioner then obtained this Rule on 
the ground that the learned Magistrate 
should have considered the evidence taken 
down by the Bench, which established a pntna 

facie case. 

The rule came on for hearing before the 
learned Judges of the High Court composing 
this Bench on June 16, 19 il. The Court wm 
under a misappreheuaion of the facts. It 
thought that the Sub Divisional Magistrate 
had revived an order of discharge passed by 
another Magistrate and, therefcre.ii d sobarg- 
ed the Rule. Immediately afterwards the 
petitioner’s Vakil pointed out the mistake 
and stated that the Magistrate had revived 
an order of discharge passed by himself which 
he had every jurisdioMon to do having re¬ 
gard tj the Fall Bench case of MtV Ahwid 
Hosftein v. Moho^ned Askari (1). Their 
Liordships then heard the case again. 

Babu lludch Chandra Hoy, for the Fell- 

lioner. 

Babu Prohodh Kumar Das, for the Opposite 
Party. 

JUDGMEST.—When this Rule was heard 
on the 16th June last, we delivered judgment 
dipchaigirg the same, bub on the same 
the case of Mir Ahwad Hossein v. Mahommad 
(1) w» s brought to our notice, and 
it subsequently appeared that we were under 
a misapprehension on the facts of the case. 
As we had not signed our judgment, we 
tlionght it proper to bear both the learned 

Vakils again to-dny. 

It has been contended by the learned 
for the opposite paity that we cannot, having 
once delivered our judgment, review the 
same. We entertain no doubt that it is oom- 
petent to us to do so. The teims of aeo^ion 
3?9 of the Criminal Procedure Code^ are 
Keutral, and we have not signed our judg¬ 
ment. Tl'.e same view may reasonably he 
inferred from the case of In the matter of the 
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Tpetiiion cf Qihhons (2) and a very extreme case 
is that of Queen^Empress v. L'^lit Tiwari (3), 
where it was held that a judgment or order 
of the High Court is not complete until it 
is sealed in accordance with the rules of the 
Court, and up to that time may be altered 
by the Judge or Judges concerned therewith 
without any formal procedure by way of 
review of judgment being taken. 

Our attention was called to a case of the 
Bombay High Court, Queen-Etnpress v. Fox 
(4). If that case is an authority for the propo* 
sition advanced, «ve must respecfully decliue 
to follow it. We, therefore, proceed to con¬ 
sider this Rule on the meiits. 

We are invited in this Rule to set aside 
an order of the Deputy Magistrate discharg¬ 
ing the accused, under section 253 of the 
Ciiminal Procedure Code, on the 10th 
January, 1911, The petitioner charged the 
accused with an offerc3 under section 417 
of the Indian Penal Code, but the accused 
was discharged on the 22 id August, 1910, by 
the Deputy Magistrate. The petitioner, how¬ 
ever, obtained an order reviving her case from 
that Magistrate, atd it was sent for disposal by 
the Bench of Honorary Magistrates at Baraset, 
The Magistrates thereupon examined three wit¬ 
nesses. On the 9th January, 1911, the Deputy 
Magistrate withdrew the case to his own file, 
and, litxt day, passed the folhwipg order:— 

The complainant present. No evidence is 
produced. Accused discharged under section 
253 of the Criminal Procedure Code, True— 
Section 417 of the Indian Penal Code.” 

It is this second order of discharge that we 
are asked to set aside on the ground that the 
Deputy Magistrate ought to have considered 
the evidence already on the record and to 
have held that the same established a primci 
fjcie case against the accused. 

It is clear, on the authority of the Full 
Bench in Nir Ahmad Hossein v. Mahomed 
AKasri (1), that it was competent to the 
Deputy Magistrate to revive the case on 
application made to him The case was 
regularly inquired into by the Baraset Bench, 
The only deffct in the procedure is that 
the Deputy Magistrate has not said a single 
word in his order tf the 10th January last 
to show that he had considered the evi¬ 
dence in any way. What the petitiontr 
. (2; 14 0. 42 

(3) 21 A. 177. 

(4) 10 B. 176. 


now seeks is that the evidence should be 
considered. 

We do not desire to fetter the discretion 
of the Deputy Magistrate in any Wi-y, bat 
we suggest that he do fix a date and call upon 
both parties to appear on that day. Then, 
arguments should be heard with reference to 
the evidence already on the record. If, in the 
opinion of the Deputy Magistrate, the case 
should not be gone into any further, it wJl 
be competent to him to pass ao order of dis¬ 
charge under section 253 of the Criminal 
Procedure Code, which, iu that event, will 
be a perfectly legal order to pass. The Rule 
is made absolute. 

Eule made absolute. 


[sc. (1912)1 M. W. N. 50.] 

Madras high coDar. 

CsiMiNAL Rev SION Case No. 729 of 1911, 
Case R&pekred No. 143 op 1911. 

Decembsr 29, 1911. 

Present'. — Sir Ralph BensoD, Judge. 

AllTA CHALAMAYA — Accused 

versus 

EMPEROR—OiposiTB Party. 

Criminal Procedure Code (Act V of ^S)8)—Rcference 
after along time — Erihancemet.t of sentence. 

Although the sentence on an accused is inadequate 
it ought not to be enhanced alter the elapse of nine 
months. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Precedure Code, by the District Magis. 
Irate of Ganjam in his letter, dated the 7ch 
July 1911. 

ORDER.—Tto sentence in this case was 
passed on ihe 16th March, 1911, and the Dis¬ 
trict Magistrate’s letter of reference was 
written only on the 8 h July, Again, a re¬ 
ference was made by this Court to the Dis¬ 
trict Magistrate in regard to the case on the 
18th July, but it was not answered until the 
cOth November, i. e., after more than four 
months had elapsed. 

The sentence is certainly inadequate, but 
it is not now, after the elapse of nine months 
expedient to enhance the sentence by ordering 
the accused to undergo 2 or 3 months’ 
imprisonment as proposed by the District 
Magistrate. 
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KOA PO l’. CMPEROa. 

(s. c. 4 Bur. L. T. 270 ) 

UPPER BURMA.IUU CUL COMMIS- 

COURT. 

Criminal Ht;visi 0 4 No -U op 1911. 

May 2, I'^^ll. 

Present: —Mr. Shaw, J. C, 

NGA. PC—Applicant 

t ersus 

EMPEROR—Respondent 

Opium Act il of 187S;, 9 (c)—Possession- 

Opium found in accused's house. 

Possession to ‘)o punishable must be possession 

with kno\vle(l;;e and assent. 

I in Ye v. Qncen-Enmpiess^ U. B R 1802-96, I, l.'^O; 
Venkutu Ram Chetty v. Kmiiecor^ U. B. 1907-0.», 6rd 
Qr., Kxciso 1; 4 ln<l Cas. H\)ii ll Cr. L J. 77, followed. 

Wliore opium is found in an accused porson’s 
house, it must be shown that he was in possession 
of it, before ho can bo callel upon to account 
for it under section lU of the Opium Act, in otlier 
words, that it was in bis liouse with lus kiiowledj^o 
and assent. 

CrimiDal revision of the finding of the 
Htadquarters Magistrate, Yaraethin, in Civil 
Regular No. 426 of 191J c)nvicfcing the 
applicant under section 9 (c) of Opium Act 
and sentencing him to pay a fine of Rs. 15 or 
in default 14 days’ rigorous imprisonment. 

Mr. Chnfterjeey for the Applicant. 

JUDGMENT. — Some opium and articles 
connected with the consumption of opium 
were found in the applicant’s house in pla3ea 
which the Excise Sub-Inspector said were 
not accessible to the public. 

The Magistrate laid upon applicant the 
burden of proving that the opium, etc., had, 
BS applicant said, been planted in bis house 
by two men Po 'Tha and Min Gyaw who had 
stayed there the night befoio tlte search. In 
doing this, 1 am of opinion that the learned 
Magistrate was in error. Possession to be 
punishable must be possession with know¬ 
ledge and assent. This was explained long 
ago in Fin Ye v. Queen Eo^p-ess (1) and 
attention was recently drawn to the point in 
Venkata Ram Clutty v. King Emperor (2). 

Before applicant could be called upon to 

account for tlie opium in question under 

section 10, Opium Act, it had to bo shown 

that ho was in poi-sessioii of ii; in othir 

words, that it was iu his bouse with his 

knowledge and as^onf. There was nothiirg 

whatever to irdicute tl.at applicant was 

awaie of the pi of i tic opiuiu and other 

ext ib'tH in bin Iu-ukh. At d it was obviously 
(1) U. B it. 1892.IhOb, I i:t9. 

(2>IJ. B. 11. 1907*i9 9, 9rd (^r., E.xciso 1; 4 Iiul. 
Cas. 898j 11 Cr. L. J. 77. 
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possible that Po Tha and Min Gyaw planted 
them. Having been admitted to the house 
and spending the night there, they wore in a 
position to do so. 

The evidence adduced on behalf of the 
applicant, moreover, raised at least a strong 
suspicion that the case had been fabricated 
Bgair st applicant. The witnesses M.i Nyeiu 
and Mi Mon were both apparently independ¬ 
ent and credible. And the Magistrate seems 
hardly to have allowed due weight to their 
statements. To say that these witnesses 
were er.tirely uncorroborated because the 
witnesses who corroborated them were the 
wife and brother of applicant seems to me 
to be almost a perverse way of regarding the 
evidence. 

The conviction and sentence are set aside. 
The fine is to bj refunded. 

Conviction set aside. 


ALLAHABAD HIGH COURT, 
Cki.uinal Revisio.v No 838 of 1911, 

December 19, 1911, 

Pressut '.—Sir Henry Richards, Kt., K 0,, 
Chief Jnstice, and Mr. Justice BAnerji. 

BALMaKUN D— Applicant 

lersus 

EMP.a;ROR— Oppositb Pariy, 

Stamp Act {.II of 1899 , .s-.-t, 80, G'* -^Receipt of money 
6 . 1 / }noney o'der —Refusal by payee to give a dulysttmped 
receipt of payment to the uholher an offence, 

G. roiitictoil a sum uf Bs. 84 to U, by a poital money 
order B. ou receipt of the money' signed a receipt in 
duplicate and delivored the same to the postal peon 
Liub (7. domandod n duly' stamped receipt fiom fi. 
whicli B. refused to give: 

Held, that B. ought not to be convicted under see- 
tion Goof tho Stamp Act for having refused to give 
tho second stamped receipt to ■ (7. 

Snoiion 80 does not require a person receiving 
money to specify the particular purpose for which 
tho money is paid. 

Older on the applioatian of Bilmakua-i. 

Mr. Qnlsari Lai, for the Applicant. 

Mr. liyvts, for the Crown. 

ORDER,—Ttiia is au appHoation in re¬ 
vision. The facts are undisputed and very 
sitnpio. Oue Mr. Gotting sent a money 
Older for Rs. 84 to the applioint Bilmaknad. 
Getting intendod that the Rs, 84 should 
go iu part-paymeut of a osrtiiu debt daj 
on a bond. The money was received oa 
the 14!.h of September 1910, by Balmakand i 
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who in the ngual way si^rned a receipt-in 
duplicate and deli^rered the flame to the Poet 

Office official. One receipt is in the folbw- 
ing form: — 

“Acknowledgment” 

This is a duplicate receipt which 
will^ be returned by the Post Office to the 
remitter), 

1 acknowledge to have received payment 
of money order No. 343S for the sum specifi¬ 
ed on the reverse. 

“Date 1910. 

Signature (in ir.k) of payee, or thumb 

impression of payee if illiterate.” 

The reverse side is in the following forra:^ 
“On Postal Service, 

Amount of order (in figures) Rs. 34, 
Name of remitter M. A W. Gottiug, 
Address, Locomotive Department, 
Stamp of the 7 ^ 

ofiBce of isaae. j Patna.” 

The other receipt is in the following form: — 
Received payment of the sum speci¬ 
fied on the reverse. 

Dated 1910. 

Signature (in ink) of payee or thumb 
impression if payea is illiterate. 

Paid by mo Ra. As. 

Signature and designation of official 
who paid the amount,” 

On the reverse are the particulars of the 
amount of the order in words, the name 
and address of the payee in full. This 
latter receipt is kept by the Post Office 
officials. Mr. Gotting, for reasons of his 
own (probably because he was anxious to 
have a receipt which would show on the 
face of it an acknowledgment from Bal- 
makund of part-payment of the particular 
debt which he intended in part to discharge), 
demanded from Balmakund a duly s amped 
receipt. Balmakund refused contending 
that the receipt which he had given when 
he received the money order was suffioient. 
Later on, on the 30..h of October 1910. 
however, Balmakuod did so^it a stamped 
receipt but more or less under protest still 
confending that the receipt’s which he had 
sigoed were suffijient ompliance with tho 
law. Sabseqnentiy, 6anc^ion was obtained 
for the prosecution of Balninkuni under 
section 65 of tie Stamp Act, It was probably 
due to appreh^sion of such prosecution 



that Dalmakiind signed the stamped receipt 
to which we have just now referred. The 
result of the prosecution was that Bil- 
makund was fined Rs. 50. An application 
was made to the Sessions Judge in re¬ 
vision which application, however, was re- 

^sed, hence the present application to this 
Court. 

It is conteDded on behalf of the applicant 
that under the circumstances the couviction 
IS illegal. Mr. Ryves on behalf of the 
preset ufcion admits that the punishment is 
somewhat severe but contends that the 
conviction was quite legal, and that an 
offence was committed under the Stamp 
Act. The question for us to decide is 
whe^^her or not the conviction is legal. 
Section 65 of the Stamp Act provides that 
any person, who being required under sec¬ 
tion 30 to give a receipt refuses or neglects 
to give the same, shall be liable to a fine 
which may extend to Rs. 100. Section 30 
is as follows;—“Any person receiving any 
money exceeding R.. 20 in amount, or any 
bill ot exchange, cheque or promissory note, 

£0 or receiving 
m satisfaction or part satisfaction of a 

debt any moveable property exceeding 

Rs. 20 in value, shall, on demand by the 

person paying or delivering such money, 

bill, cheque, note or property, give a duly 

stamped receipt for the same.” It is clear 

t^hat bad Mr. Gotting made the payment 

himself, or through an agent, he would 

have been eutitlad to gee a receipt for the 

amount of money which he paid and that 

such receipt should be duly stamped. It 

also clear that under such circumstances 
Balrnakund would have been liable to a 
conviction if he refused to give such duly 
stamped receipt. The money, however, was 
remitted through the Post Office in the 
manner to which we have already referred. 
Section 9 of the Stamp Act provides that 
the Governor. General in Council may 
by rule or order published in the Gazette 
of India reduce or remit certain duties 
including the dufy payable npon certain 
instiumeuts.”. By Norificarion No. 785 S R. 
dated the 17th of P.ibruary 1899, the 
Governor-General in Oouocd in exercise cf 
ti'e powers conferred by the afoiesaid 
section remitted the duties chargeable on 
certain instruments which are specified at the 

foot of the order. No. 30 is “Receipt endorsed 
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by t-be ffiyee on a postal money-order.’* 
Ifc would thus appear Ibafc Balmabund (?ave 
a receipt in duplicate to the Post Office 
authorities acknowledgin^r the receipt of 
the raoi^ey which Mr. Getting had sent, 
and that that receipt is expressly exempted 
from duty by an order of the Governor- 
General in Council duly made in exercise 

of the powers conferred by the Stamp Act 
itself. The actual person who made the 
payment was not Mr. Getting. It was 

the Post Office official. This official got, 

as he was entitled to get, a receipt in 
duplicate, and the Post Office Regulations 
provided that the duplicate was to be given 
by the Post Office authorities to Mr Gotting. 
If it can be said that the money was 

paid by Getting at all, it can only be upon 
the ground that the Post Office official 
was the agent of Gotti rig. It seems to 
us most unreasonable that a person who 
receives money from an agent and gives 
a valid receipt to such agent should be 
required to give another receipt to the 
principal. Had the money been sent by 
the hand of an ordinary agent instead of 
through the I'ost Otrc>, it could not, we 
think, be argued for one moment that that 
the agent would be entitled to receive a 
duly stamped receipt and that his principal 
would be c ititled to receive a second duly 
stamped rtceipt: what reasonable object 
could be gained by the giving of a second 
receipt in t o present casep Section 30 
does not require a person receiviig money 
to specify Me particular purpose for which 
the money was paid. He is or ly required 
to give a receipt for the }iiur paid. Under 
these circu tistar ces, we thiiik that Bhl- 
mekund cnjit not to have b^en convicted 
under section C5 for having re'u u d to give 
a second receipt to Gotting. We accordingly 
all )w the application, set hs iIj tlio conviction 
and sentence arid direct that the fine, it paid, 
be refunded. 

Applic Uion allotced. 


[s.c. (1912) I M. W.N. 69 ] 

MADRAS HIGH COURT. 

Criminal Revision Case No. 540 of 1911. 

Case Rffjrred No. 99 op 1911. 

December 4, 1911. 

Present' —Mr. Jus ice Ayling. 

EMPEROR— Prosecutor 

\ersus 

ARUMUKHAM PILL Al—AcoasBo. 

Criminal Procedure Code (Act V of 1898), ss. 23^and 
23t— Joinder of charges—Act ll q/* 1890, s. 19— Ferry 
contractot'a servant—Fccessive toll — Former*6 guilty 
conniva n^e — Presumption, 

The fact that the servant of a ferry contractor 
levied toll without the knowledge of hia master, does 
not give rise to a presumption as to the latter's guilty 
coriiivance. 

Eacli individual levy of excess toll constitutes a 
separate offence, and sections 2 33 and 23 b Criminal 
Procedure Code, w’ould apply. 

Case referred for the orders of the High 
Cour*^, u ider section 438 of the Criminal 
Procedure Code, ly the Sessiors Julgeof 
Tinnevtlly, in his letter dated 26th August 
1911. 

ORDER.—In this case the acoused, a ferry 
cinlraclor, has l)3en convicted of an offence 
uider section 19 of Act (II of 1890, for levy¬ 
ing excess t( lU. 

Apart from Prosecotion witness No. 1, 
whese evidence was righ ly discredited in 
the oiigiral Court, there is no evidence to 
(uppoit the COT viciion. The money in each 
case is said to have b^en demanded by, and 
paid to, a Pnrrya seivant of the accused 
and in each of the several instances de¬ 
posed to, the accused was either not present 
at. the feiry at all, or on the opposite 
side of the river to that on which the 
toll was demanded and paid. Whatever sus¬ 
picion may be entertained, no b^g»l pre¬ 
sumption can be drawn from this that the 
Bcoiised (in the language of the Sub-Magis¬ 
trate) **connived at the exaction made hy 
hia servant.** Apart from this, it nouat be 
pointed (u*i that each individuil Isvy of 
txcesa toll constitutes a distinct offence: 
and that I lie principles eab >died in sections 

233 and 234, Ciiminal Procedure Code, 

which apply not on'y to warrant-oftsep, but 
to i ummoi s cases also, nppesr to have 
been violated. The view expressed lytbe 
Detu y Magistrate in hia explanation that 
the accnseil could hi prosecuted not for 
levy of excessive toll on the 17t.b Novtinber 

1910 or any particular date, but for hia 
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rniiuniTiaed coilecfciou of tills generally” 
is n an.fastly wn nr. 

The'conviction is set aside. The En“», if 
paid, will be refunded. 

Oomidton set aiiJe, 


(3 c. IG C. W. N. 143.') 

CALCUTTA HIGH COURT. 
Crim NAL RkvisiON No. 766 op 1911. 

August 3, 1911. 

Present', —Mr. Justice Holrawood and 
Mr. Justice N. Chatterjea. 

Ds. H. P. SANDYAL — CCMtLAiNANT- 

PEli'I10^ER 

versus 


KUNJESWAR MISRA —Aocctsed— 

OpPfSlTE pAhir. 

Complaint—Dismissal- No opporUniiy given to 
complainant to piove case^Crimiual Procedure Code 
{Act F of 1808 >, ss. 202, 203. 

After the examination of a complainant on oitb, 
the Magistrate is bound to dismiss the complaint at 
once, or to elect to hold inquiry under section 202, 
Criminal Procedure Code, before issuing process. If 
he eloct to do the latter, it is his duty to impress 
upon the complainant that he should produce his 

witnesses on a particular day fixed for hearing; and 
if on that date no witnesses are produced, the Ma¬ 
gistrate should dismiss the complaint. 

A Magistrate made some inquiry from tho Solicitor 
of the accused and looked into the papers filed by 
the accused before the Police, and thereupon dismiss¬ 
ed the complaint. 

Heldf that the action of the Magistrate was irregu¬ 
lar and that he should have given the complainant an 
opportunity to prove his case. 

Rule against the order of t'le Chief Presi¬ 
dency Magistrate of Calcutta, dated May 
26fcb, 1911, 

^ Baba Athuly Gharan Bose, for the Peti¬ 
tioner, 


Mr. K, N, ChauduTi and Baba Mommaiha 
Nath Mukheriee, for the Opposite Party. 

JUDGMENr,— It is clear tha’; there have 
been great irregularities in the conduct of this 
case. The complaint was made on the 28fch 
February, 1911, by one Dr, Sandyal against 
one Kanjeswar Misra for baviog fiaudulently 
used a forged cheque iu his name. The case 
was adjourued from time to time, for what 
reason we know not, but the complainant was 

not examined until the 28fch April 1911, aud 

according to law after the examination of the 
complainant onoatli the Magistrate was bound 
fib dismiss the complaint at once, or to eleat 


to hold inquiry under section 202, Criminal 
Porcedure Codr, before isscing pro- 

C( R u 

It appears from the fjc^s that he adjourned 
the case till the I6ih May 1911, that he elect¬ 
ed to do the latter and it wa9, therefore, his 
duty to impress upon the complairant that he 
was bound to irjduce h*s witnesses on the 
^6th May and he should then, if no witnesses 
were produced, have dismissed the complaint 
upon his disbelief of the complainant’s state¬ 
ment. But he does nothing of th » kind. He 
proceeds to rufjke a detailed investigation and 
to hear the accused who entirely without pro¬ 
cess and apparently without any reason 
had appeared in Court by a Solicitor, he mads 
inquiry from his Solicitor and looked into the 
papers which had been fi'e 1 by the defence 
bef*. rj the Police; ar d as the result of this 
eiparie inquiry he dismissed the complaint 
not on the ground that the complainant was 
unable to produce any witness. 

We. therefore, thick that the case must go 
back to :he Chief Presidency Magistrate to 
give Dr. Sandyal an cpportunify to prove his 
case and produce his witnesses, and if he does 
not produce any witnesses then this case may 
be dismissed upon that ground. 

The Rule is accordingly made absolute. 
The records will be returned to ihe lower 
Court. 

Pule made absolute* 


[s. c.(3912)IM. W. N. 49.] 

MADRAS HIGH COURT. 
Criminal Appeal No. 490 of 1911, 

January 2,1912. 

Tresentx —Mr. Justice Scndara Aiyar and 

Mr. Justice Spencer. 

MANDI GHASI— Prisoner—Appellant 

versus 

EMPEROR —OfFonTR Party. 

Criminal Procedure Code {Act V o/1898 )—Chaje 
of dacoity—No details of offerice—More than three dacon 

itiesy charge for—Evidence of three other dacoities _ 

Inadmissible —Evidence Act (I of 1872?, ss. 14, 15. 

Where accused persons cliaiged with dacoity are 
not iuentified as being preseuo at the scene of the 
dacoity, the charge must fail. 

If the charge for dacoity omits to set out or indi¬ 
cate the particular dacoity in respect of which the 

accused are being tried, the conviction must be set 

aside. 

An accused cannot be charged with more than three 
dacoities in alL 
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Erid^nc" of othor dacoiti )^ l)V aec’iso l if? inadmi^* 
.«lble either under section 1 fc or 15 of the Evidence 
Act. 

Appeal against the order of the Court of 
Session of the Vizaj?apatam (Agency) Divi¬ 
sion in Case No. 18 of the Calendar for 

1911. 

JUDGMENT.—-The conviclion in this 
case connot be sustained with respect to the 
first count. Two witnesses were examined. 
The first Witness does not identify the ac¬ 
cused as one of the persons who took part in 
the dacoity. The i2ad witness does not 
prove any dacoity at all. 

With regard to the second and third 
counts, the charge does not set out the 
particular dacoity which was intended to 
form the subject-matter of the trial. At. 
the trial tliree different dacoities were spoken, 
to with reference to the second count and 
several dacoities with respect to the third 
count. There was nothing to indicate to 
the accused which parlicular dacoity he was 
being tried for with respect to tjach count. 
There was no attempt on the part of the 
prosecution to show that the different dao- 
ities spoken to with reference to the second 
and third counts respectively were parts of 
the same transaction. On this giound the 
conviction must be set aside. The accused 
cannot be charged with more than three 
dacoities in all. We may also point out that 
the learned Sessions Judge was wrong in 
supposing that evidence of other dacoities 
may be given to prove the conduct of the 
gang. Such evidence would not come with¬ 
in the purview of either section 14 or section 
15 of the Evidence Act. 

We set aside the conviction of the 
accused and direct that he be re tried on 
such charges as the Sessions Judge may 
select with reference to the above obser¬ 
vations. 

^e^trial ordered^ 


PUNJAB CHIEF COURT. 

Criminal Revision No. 1421 cf 1911, 

January 6, 19l2. 

Present'. — Mr. Justice Johnstone. 
DEWAT SINGH AND OiIIiRS — PEriT.ONERS 

EMPERO R — Rsspondknt. 

CWmtnuf Procedure Code I Act of 189S), s. 107— 


KAMINI MOHAK DAS V. HARBNDRA VUMAR. 

SecH-rihj for heepinQ pexoe—Person not likely bo com¬ 
mit hreich himself h'it indueing others to do so. 

Socurity for keeping the Deao3 under section 1C7, 
Orimin il Procedure Co le, should not be taken from a 
person, who is not likely to commit any breach of the 
peace himself, bub Is likely to induce another person 
to do so. 

Empress v. Bidhowa, 54 P. R. 18S7 Cr; Ram Ooomar 
V. Rajah Qopal Sinjh^ 17 W. ll. 54 Cr., followed. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Magistrate, Isb class, Ambala, dated 
20r.h April 1911, convicting the petitioners. 

Lala .shmiar Das^ for the Petitioners. 

JUDGME MT. —In this case 18 persona 
have been bound over to keep the peace. 
There are factions in the place, and as regards 
the first 16 in the list there was, no doubt, 
reason to suspect them of an intention to 
break the peace. Accused Nos. 17 and 18 are 
and the finding is that they are not like¬ 
ly themselves to o )mmifc any breach of the 
peace, but may very likely egg on their par¬ 
tisans among the other 16 so to do. In my 
opinion, such a finding dies not warrant the 
taking of p eace security under section IC7, 
Criminal Proesdure CoJ-». /ip-sM v. Bai^atoa 
(1) is in point, and Ram Ooo nar v. Rajah 
Qopil Singh (2) is even more directly so. 
In the latter case, it was laid down that seoa- 
rity should nob be taksii from a person under 
section 107, Criminal Procedure Code, in 
order to prevent him from iuduoing another 
person to break the peace. 

For these reasons I cancel the order for 
security as regards petitioners Dewat Singh 
and Basant Singh, accused Nos. 17 and 18. 

Order oanoelled. 

(1) 64 P. R. 1887 Or. 

(2) 17 W. R. 54 Cr. 


(s c. 38 0. 876 ) 

CALCUTTA H GH COURT. 
CRIMINAL Revision No. 497 of 1911. 

May k6, 1911. 

Piesent: —Mr. Justice Casperei and 
Mr. Justice Sharfaddin. 

KAMINI MOHAN DAS GUPTA— 

Petitioner 

HARENDRA KUMAR SARKAR— 

OetosiTE Party. 

Cn»n*nul Procedure Code (Act V of 189g^> •• l^i"^ 
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Breach ^ f peace, no likelihood oJ-Peraonal apprehen. 
Sion that breach 0 / peace would take place-Juriadic- 

°’-<ier-D,genc>j—Scope of 


Sectiou 144 of the t'riiuinal Proceiliiro Code is or- 
inariiy tobeiised in cases of hi geucy, and should 
not be allowed to take the place of nay other 

apply”'”'* might more appropriately 

An order under section 144 should not be made 

without recording any urgency in the matter and 

iromthe Magistrate’s personal apprehension that the 

parties would break the public peace, when there was 

no report from the Police that there was a likelihood 
01 any such breach. 


Rule against the order of the Sub-Divi- 
Bioral Magistrate of Magara, dated April 19th 


artived at. Orders under section 144 are not 
intended for the purpose to which the 
Magistrate has applied his powers nuder 
that section. The section is ordioarily to 
be used m cases of urgency, and should not 
be allowed to fake the place of any other 
provision of the law which might more 
appropriately apply. If the opposite party 
had been so advised, he might have obtained 
against the petitioner an injunction to 
prevent him from continuing the excava¬ 
tion of the tank. In this view, we make 
the rule absolute, and set aside the order 

complained of. 


Mr. H, N, Sen and Baba TrazloJcya Nat'i 
Qhofe, for the Petitioner. 

JUDGMENT.— We are asked in this rule 
to set aside an order of the Sub-Divisional 
Magistrate of Magara, purporting to be 
under section 144 of the Criminal Prooednro 
Code, on two grounds, namely, first, that 
terms of section 144 of the Criraiual 
Procedure Code weie r.ofc duly complied 
with, and secondly, that there is no probab iity 
of a breach of the peace. 

facts of the case are sufficienlly 
trivial. They appear to ba these. The 
parties are Pleaders at Magara. The pati- 
tionar began to excavate a tank near his 
house, and the Police, apprehending that, 
if he continued to do so. the house of the’ 
opposite party would sooner or later go down 
into the bed of the tank, approached the 
Magistrate to take action under section 
ld3. The Magistrate appears to have had 
an interview with the Pleaders, and to have 
advised them to compromise. Then, on the 
19ch April 1911, and without further inquiry 
and without recording any urgency i the 
matter, the Magistrate made his role 
absolute, not on the ground reported by the 
Police bat, as appears from bis present 
explanation, from his personal apprehension 

that the parties would break the public 
peace. 

It appears to us that the order is entirely 
misconceived, and it cannot possibly be 
sustained. No cause is shown, but we have 
examined the papers and read the explantion 
of the Sub-Divisional Magistrate. It is 
obvious from a bare recital of the facts that 
section 144 of the Criminal Procedure Code 
was not applicable, and that the order was 
not passed on any real apprehension properly 


Rule made absolute. 


(s. c. 13 C. W. X. 238 ) 

CALCUTTA IliGH COURT, 
CRrMiA’Ai, Appeal No. 432 op 1911, 

July 25, 1911. 

Preseniz Ivir. Justice Holmwood and 
Mr. Justice N. Chatterjee. 
PAIMDLIjAH ano OTUERa—A ccctsed — 

Appellants 


EMPEROR— Rsspond’smt. 

Criniinnl Procedure Code {Act V of 1898) « 9 P 7 

(^large-Alteratioa without assigning reason,- flml 
Code {Act XfjV of I,ss. 392, 3 Lj, 4U—DficofVf/ — 
RobberjfjPointing outplace ^ohere stolen articles were 

concealed-^Lonfession of guilt before Police--Not to be 

allowed to go in as evidence. 


A Sessions Juflgo should not alter a charge uudei* 
section 3^0, Indian Penil Co le, of being conoerned 
in daooity, toone of robbery, without assigning any 

reason and before hearing the evidence. ^ ^ 

Where the sole evidence against an accused is that 

he pointed out tho place where some of the stolen 
properties were concealed it was held thac this in 
itself was not sufficient evidence to supporc a 
conviction under section 411, Indian Penal Code 
far less was it any evidence that the accused took 
any part m any robbery or dacoity. 

Queen-Enipresa v. Gobinda, \7 A. 576, followed. 

A Police officer in giving evidence should not be 
allowed to state that an admission of guilt was 
made by the accused. 


Appeal against the conviefcion and sen. 
tence passed upon the appellants by the 
Sessions Judge of Dinajpur, under section 
392, Indian Penal Code, on April 22ad 


Babu Probolh Ohandra Ohatterjee, for the 
Appellants. 

Mr. Sultan Akmed, OJiolatiag Deputy 
Legal Remembrancer, for the Crown, 
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JUDGMENT.—This is an appeal from the 
joJ(?mGnt and sentence of the learned 
ofH dating Sessions Jndpe of Dinajpar, who 
agreeing with b^rh the assessors c')nviotpd 

the aceused persons under spclion dy^, 
Indian Ptnal Code, and sentenced them to five 
years’ rigorous iraprieonraent each. 

It appears that certain persona entered 
the house of the complainant at night and 
having used great violence carried away his 
money, documents and jewelleries. The 
complainant Icld the Police that he only saw 
three persons. The Police after making 
investigation held that there had been dacoity 
in which at least six persons were concerned 
and they sent these six persons, among whom 
were the three present appellants, up to the 
Magistrate for trial preliminary to commit¬ 
ment under section 395, Indian Penal t-ode. 
The Uarced Magistrate discharged three of 
thfse accused for want of evidence and commit¬ 
ted the thrre appellants to the Sessions under 
section c95. that is, for being concerned in 
dacoity. The learned Sessions Judge, without 
assigt ing any reason, amended the charge to 
one of robbery, thereby, before hearing the evi¬ 
dence, changing the character of the charge 
altogethei; and iiow that we know that the 
presumption that the appellants were dacoits 
or robbers rests solely on the finding of stolen 
property in places pointed out by them, it is 
very apparent how the appellants must have 
been prejudiced by this unauthorized araond- 
ment; for, granted that there were six persons 
engaged in this affair and that only three of 
them entered the house, the fact that these 
appellants knew where the property stolen 
was hidden is obviously not sufficient to 
convict them of being cnicerned in robbery. 
Indeed, it could not be sufficient to convict 
them under section 411, for, as was held by 
the Allahabad Court in the case of Q^een- 
Ernpretfs v. Gohin<iu (1), where the sole 
evidence agair.st the persons charged with an 
offence under section 411 consisted of the fact 
that tho accused had pointed out the place 
where some of tho stolen propeities were 
concealed in the fi^^ld of another person, this 
was notinitHell suificieut evidence to support 
a conviction under section 411, Itidiau Penal 
Code. With that ruling we aro in entire 
agreement and particularly in the oircum- 
stances revealed in this case; for it appears 

that the junior Sub-Inspector, a very 
(1) 17 A. 576. 


energetic young man anxious to distingaish 
himself, had been told on the night of the 
30rh January by a man named Gopi, who was 
himself one of the persons sent up for dacoity, 
that the property would be found at the 
places apparently where tho three accused 
pointed it out ofi the 30«h January, and it 
was he who named these three accused as 
persons who could point out the place where 
the property was. That is all these persona 
did on the next day. The Sub lnspector of 
Police has been very improperly allowed to 
state in his evidence that one of these persons 
admitted his guilt, and he makes a farther 
statement that “from the statement of this 
accused Paimnlla I could understand the exact 
nature of the offence committed by the 
accused.” This ought never to have been 
allowed to go before the assessors and must 
have prejudiced their minds considerably. 

Be that as it may, there is no reason to 
doubt that these three appellants did know 
where Gopi and his nccor^^plicea, persons 
probably who committed the robbery, bad 
hidden these articles. But that is notin itself 
sufficient to convict them even under section 
411, far less is it any evidenoa that they 
took any part in any robbery or dacoity. 
Theie being no other evidence to connect 

them with the crime, unless it be the state¬ 
ment of Umardi who made some inquiry 
about the jewelleiy of the complainant’s 
deceased wile shortly before the occurrence— 
and we do not think that this in itself would 
carry the case any further—it would be 
wholly unsafe to uphold the conviction is 
this case, and certainly it would not be our 
duty to Older a ro-trial to be held under 
section 395, where the oircumsUnoes show 
that there is really no evidence that these 

persons committed dacoity at all. 

As we have already pointed out they 
cannot be convicted under section 411 on the 
evidence on the record, and the oonviotiou 
and sentence passed upon them under section 
392 being set aside they must be acquitted 

and released. _ 

Appeal flUoiMot 

Accused acquitted* 
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BAM?!HAEI KAPUR c. khetRA PAL SINQa ROY. 
(s. c. 3S C. 92‘5; 1 G 0. W. X, 253 ) 

OALour rA HIGH oouar 

Regular OiviL Apfs.l NT, 1905 

July 1 {,1911. 

Pr«e,<:-_Mr. .Josfice Holmwoodand 

Appellant 

-r-^ „ ? €rsv$ 

KHETRA PAR SINGH ROT-Plairt pr 

D 7 .7, —Ke.^PON£)pn7»^ 

Bengal Tninncy Act Cr[T[ cf ISQ^) iy*. 

Bent suit against real ihnur.h ^ ®1G7— 

Effect af decree--Whether ^ ^ ^'ecnrded tenant^ 

rf«c,..-/Vo„,-,,-o,'o^r d^^ree rc„,^~ree or ,noney 
chase of tenure hn mortmn JHlowed —Par- 

purchase by landlord in 

annulmer.t of incumbrance ni , decree-Non- 

Priority of title. mortgage^ ej^erf of-^ 

who w,os^norretrcrm-s*rd “as 1’’® 

merely as lie was Tn tint was sued 

marte; Possession, and a decree was 

that the decree ni^* 

Z7::i::rLt o-opaC-^^atr^o^^ 

33*27s2r7om^2e7 Din777hG'‘2°c^7’ '^• 

R. 69, lelicd upon. (^‘r, 9 C. 908; 13 0. L. 

Tally destructive of variouq do ts are frene. 

mg to third parties Ti;>hts belong. 

proTfsions are a <^^ourfc. Those 

benefit of all parties mn-t 
wants the special results n Imdlord 

he mustproS sfc^ie l^^^ 

visions. ^ an accordance with its pro’ 

section lf)4 of tL^^'on^o-at TeTa*^^^ 
the level of the deciet^I h 7 

held under that section *]f cannot be 

the first da.v of sale ^Wthout it '■ 
proclamation, the sale iq n, f ^ ^ second 

'Jenancy Act and onlv tf ^ under the Bengil 

the judgment-debtor Vi r pafs'V^'th “f 

The mortgagee of a 

gaged propeir!;, ia executZ'°of T®’’®®®'’ 
decree. The samo nmn^.V mortgage 

chased by the laudlord^in ^"^®® 1 *iently pnr- 

but the mortgage icoQmhn of a rent decree 

/' S:e icoambrance was not annulled: 

gagee without “anZlHaf The'' ® h'*" ''''® 
section HiZof the Peno’af'rZ u*®“'“hranoe under 

mortgagee purchaser wTa TT?!®®/ >>“< 1 ‘hat the 

his mortgage lien to d'pf 

of the landlord. ^ himself from ths attack 
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Judge'’"; HrogblJ.VtTd^^o^ 19^1901! 

jr i j:nLr^ 

s. p, Sinha, Bibn Dwnrkanath 


'm>'r-0n« b,ii„ b,, b,™,. 

MmilnCuo “l * "ndir 

itr:. 'f B-'»"B7:rrr: 
^fpfSk:Lnizz^j:zf 
T's-b ” ‘‘.v7t"L “r., 

p....d Tho' „fr “r .f.”'*:; 

mg under the guardianship of his 

made • ”• Ihe Mofussil 

made in the name of Radhamani and she 

?th h‘'® iTTT plaintiff on the 

I VT d'^f T IZ December! 

a ktUbanUy bond for the arrears due on 
_ tenure In this doccnnnt Radhamani 

187? afd r “■b* purchase of 

ettect of th r ^ ‘be 

eliect of the acceptance of that document 

was not to recognise Radhamani as the ten 

ant of the M On the 27th MaY. Isis' 

Radhamani executed another mortg^e of 

the tenure in favour of the plaintiffs who 

brought a suit upon the two mortgages 

against hhyama Prosad as heir and 

grandson of Radhamani and in pusses 

8100 of her estate and obtained L 

pu e decree on the 26th February 19J2 

Defendant No 1 io April, 1902, bought 

a suit for arrears of rent against Sbyama 

Prosad stat.ug that Ballav DR was the 

record.,! ?ro..d 

was in possession of the tenure, and oh- 

To"7 Z the 2l8t June, 

The plaintiffs executed their mort¬ 
gage decree and purchased the mortgaged 
property on the loth September, 1903 
H8 3,600. Defendant No. 1 eZe^d £ 
rentdteree and himself purchased the 
property in arrear on the 9th Ftbruarv 
1901, for Rs. 800 The plaintiffs appS 
for setting aside the sale on the ground of 
fraud and rrregnlarities, but were not 
successful, They bring the present suit 
oil the ground that the decree itself was 
fraudulent as well as the sale, and pray for 
recovery of khas possession on tho dec 

l,rt'he“ ale"' 
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^,^^•3T^AKI K^rrr. f. ehetsa pal ‘i g3 rot. 

Tl-e U^-Pv O.iart na'i crivsn Mif> pUindrf.A a 

dpcreo iho for ro';^' ^ 

fraujolent. an.l cllasivo. ^ 

I,a3 appraE.l, ro.a on l.i:^ liolniU it tms bofl. 

cntor.deJ 'bat Uin fuidin:: iA •I’;; 

by tho CM loom lo f'o o.ho. l'_ ■ 

clear that tho fi ulins-i of fant arnyeJ at oy 
the learned EnU-e do n >t inako^^ '-3 

of fraud aprainst defendant N >. 1 . 

not aleged ornho.vu that I boro wa, no 

arrear duo on the tenure o’''’ 

evidence that dtfmdar.t N'o. 1 did 

in respect of the suit that he war no, entitltd 
to do under the la v. It doer not alro appa r 
that he had any duty to pe.f,-.rm ‘G-vaids the 

plaintift.rtho breach of whic would ttirow any 
discredit upon him._ Wo think tho fi idiiig 
of fraud iMone and must be a'-ide. 

Tliedtcree of (be b)-.vei- Oour!', 
baa been snppnilod <n tho gronn 1 tha 
ttio decree obtained by defendant No. 1 wa 
nob a rent decree ai der tl,o D niKal f eiiancy 
Act, and in any case tho ealo broupht abrut 
by him was n ,t in respect of tho tonnro 
but only the right, titlo and inter-cat r.f 
Sbyaraa Pr. sad, so fl.at their rights ns 
ru chasers under the mortgage docreo were 
not affected. It has been farther cmrterided 
that the raortgase lien exists notwiths.n rd- 
ing tho sale, and as no notice under seoMon 
167 of the Bengal Tenancy Act lias bsen 
served, the R ija, defendant No. 1, was not 

cnlifled lo/.A'■« possesRiou 

With Tfgatd to tho *n‘sf' point wo bavo 
seen that defend iiit No. 1 veoogni.-^od 

RHdhaniMti bi^ tenant b/ accopiing from 

hor the inatiil nent bond bn- rent. She was, 

therefore, hia leognlnod toivint from 1301. 
Upon her death i.o one took 7\ny Btop3 to 
register Imnsell: or herself as her ropreaaiita- 
tivo If her pnrnhaao w.^tJ a honi Cite one, 
her daughter 1 j khiinoni, wlio wa3 ahvo 
at the time of t!io rent suit, wa.s lier legil 
representative, il nho was a n/nbir t\n hei 
husband tl.iu Slyvma Pro.'^ad 
rlghifiil heir, in any Ij ikhimor.i v.;.3 

not in pnssi 3 dt u end ^bl 3 aaia Ib osul wa.i 
sued as tlm party in po r.ossion andtiiero 
is no di.^piito tff.C- Im v-as rtally in pisspsnm. 
In fac-t, no claim lias ovt-r bruu matin on 
bdlialf of fj ikliini'Hii and both ( ho contending 
parties have ircattMl Snyami Pi\)ia'l as 
tho tenant in possession ami the qaeSMOti 
of bennni has not b3ea pressed by oithsr 
party Tlie suit for rent was, therefore, 


r-o-htly brought againat Shyama Prosad who 
mast ba tnkon as the real tenant. It baa 
been c:>ntended that as Shyama Prosad was 
not reogi^el as the tenant bat was sued 
mernly as he was in possession, the decree 
obtaino-l is a money decree for ompensation 
for use and occupation. That would have 
been a legitimate vie-v to tttk > if, as a matter 
of fac^, Shyama Prosad had not been^the 
real tenant: Sea Ranee LaUn Monee v^^ona 

Man c Oab^e (D; S nno nopee v. Denona h Gir 
Snnuinsee (2^. As it is, however, the decree 

was a good decree for rent. 

As regards the second point, it appears 
from the order sheet in the execution case 
in which defendant -Vo. 1 mide his purchase 
that processes of a^teohment and sale were 
i,<,u.o<l simuUancmiiily. evidently under sec 
lion 16d, c’fiuso I of tho Biug.il renanoy 
Ant It may bs presumed that clause - W 
of' ’tliat section was also implied with. 

As tho sale took pUoa on the first day of sale, 
the sale could bo held under secUon 161 only, 
anbiact to registered and modified m- 
euubrances if the biddi g were suEo.ent to 
Hq-iidate the whole amount of the decree 
and the cists. The bidding, however, did 
not reach tho levN of the decretal amoaut 
and was in fact several hundred rupees less; 
s> that Ihs sale ciuld nit b) hell under 
sec i,ir. ie-1, and as there was no seoend 
prnclamati.m and sale as wntemplated by 
section ln5. the sale cannot bo taken as one 
held under the BingU Touanoy Act. Ibe 
provisions of tho Bengal Tenancy Act 

regarding sales aro very stringeut and the 
results are generally destructive of various 
derivative rights belonging to third parties 
not before the Court. The State enforces 
its claims for revenue under the stringent 
provisions of the sunset law from the 
ceaimhirs and has enacted the stringen 
provisions of tho tenancy laws tor enabling 
the e iifiii .rs and other landlords to realise 
,cniB froin iheir tenants, providing aafegnards 
for Iho rrotecii m of the tenants and those 
that de..l with them. The special provisions 

fur the sale I f lonuir.s aro a p.art of a pubUO 
p ili.-y intended f..r the binefit. of all partiM 
emcf i-ned. I the landlord wants the special 

results piovid.d for by the Act, hf 

proceed stiinly in accordance ^itU !« 

provNims. We think ho baa not done thW 

{U 22 W.R. .'lak 

r2>9C. yuSi 13 C. L. R- 09. 
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EANB/HARI KiPUR P^j. 

111 this case and he cinnnl *' e 
rights snporior to tho.e’of 
purohasor at a OiVII r \ , <i'’<liiiary 

certiBoaio also su ptt?"" , " 

_ases .n tins connPcMon : U„,,o.,nl Su- 

. Jtnsi Ohn ider O'^nulWv.r- (di t,,,- i 

“-he propL; ad.S is^ed° = 

the property aold 

to the sale certificate 'a.id'°th^""'^®’ 

and inter^t, of tdm -aa of the rights 

oot, we thinh, have the“’uod^1'"”"'^ 

rights an^ inirJ;ts at"""f ' 

the tenure itsflf.” extending: it to 

propertt°ended“t|;r® he wotds "•"'he‘\ "d ^ t 

should have been nni *^at, the property 

rsgisfered and nnf fi 1 

afterwards with -’’laibrances and 

branoes but this ® '"“'J-n- 

remark that, the mor(^^™!7n 
case was not a re T ^ m that 

branoe. The reZort *^1 inciim- 

what section the sale 't^l "Z'' 
the amount of fh« ^ whether 

meet The was sufficient to 

.iro.mi,';™.?':*” ,:'tt tt ■ 

hampered by that decision. 

As regards the third nni'v^t m 
of‘he learned Vakil for h ’ ’® 
that iiotw.thstandinTtiTt! '’^'-Pondant i.s. 

18 still entitled to fall h 
lien to defend Hm-olfT 

the cam of il , AM ®®®^ 

3foA.,op (4) hereinabTTqTtedTT 
18%^ ahsdiueia M ^y 

arrears in 18.3 and parcTmd th T . 
arrear** in 189} Tia« ^ cna-ied the lot m 

. 0. „ „ '!■•» «pii.a 

Wl 29 0. 8i3. 
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for executing his mortcao-o tlanr, 

Maharair as p irc'oaser iZToT T^'T 

raja then applied f-r the serviceTf n ' 
ucier section 167 an I Mm 1 of not ,03 

held that as this .aoplfc ;,-,0 vT'nV J’T 
within the lime limito 1 by socti)o '6; • ^ 

birred and the mor^emL 

o.xeoatehi.sdec,me aTiZT i ®®^'^'«d to 

fi'in of the teZure tT ™'.^^d Pm- 

m, that the incm'iraoco o'<^'’rhl’ 

absolute on the mortga^.e fherl 
et-er, a.o ci ter n i , , he T .n'"’ ' 

the mortgage had culmiinated'^n 

there wouM be nr^ i, u ^ ^ decree 

under section 167 • i-, 

learned Judges ssi’, ‘be 

decide that question and, i„ T ss/'TT 

that opm.o,, i3 q„itg incins,stent TiTTe 

8,;ct'bTl67-fTifTheJe°^ limitation unJer 

si » «‘7/, u Dnere was n > i-i^ ir«u 

there wa.s nothing to annul an J u 3 apphcTT’’ 
for annulmsntcmld be barred T m ‘°“ 

of Bk.n^.iKo.r v. ’ Pr, ulkT" 

Act XI of 1:5 ) Tr nlL p'' 5 ^ °f 

bad pu.ehssed in execution ouTirT'T"®" 

drmfd.'TT rTln^saT ^ - 

incumbrances. ^^rT:^r^LTtT^T 

purchaser at the revenue 3 da ‘^I TthT^ 
cise, if the plaintiff ha 1 n ,t p-OMe Tr^T^ 

latT' defendant N ] ?h 

-oTr Id :Tstumt 

. 67 , z::xr;L°£;,r,- 

in a wo.se p.sition by reason o. Ts d^? ' " 

in proceeding to ssle first It is tml a ^ 
have paid up the decree of the defeL^® 

bathe was not b.)und to de tha‘ ‘?a.ion, 

hi" leTeVTote: 7^' 

^a.ir byway of cintnZutilnTig"t bTT 

hisjucldical p.sition, an i we thM^T^'^® 

u.i.d...,..,„. ‘ 

proceedings according to li v 
oust him wiihout annuMilg"’Tr 
under .section 167 of the BeTaf 

“(« 7 ateT ■ 
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TEJ MAL V. JAGAPPIILA PAPiTAMMA. 

Under tViese oirouraatanoea althoogh we 
set aside the judgement of 

confirm the decree of the said Court but with 
out costa in either Court. 

Vectes cow^rr7i6^i. 


[3. c. 11 M. L. T. 25, (1912) 1 M- W-N- 50.] 

madras high 

Second Civic Appeal No 10‘25 op 1910. 

November i8, 1911. 

Present. —Mr. Jaatice Spencer and 
Mr. Jastice Sundira A.iyar. 

TEJ MA.L SOWCAa-DsFSNDANT— 

Apfe. l&nt 


versus 

JAGA-PPILIjAl PAPATAMMA and others 

—Plaimtifps —Respondents. 

MisioincUr ofcaxLf.es of actioxi-Sxiit before nexsOxoil 

Procedure Code-Second appeal ajter ’'V'f’^fVT. xlTof 
of Appellate Court-Civil Procedure Code ‘dct Xl^ of 
s 578 —Ot'tl Procedure Code {Act V of -901 , 
s^^99 -Secon(i appeal-Interferexice on ^joand of 

misjoinder-Power of Appellate Oonrt-PracUce 

Plaintiff to get relief on his ovxn right. 

I The H itrh Court will not interfere with the judgment 
of r lower Court ou the ground that there has 

been a misjoinder of causes of action. /A„i.Vof 

Section v-D of the Civil Procedure Code (Act V of 
19u3) rc‘»-alat 03 the procedure of nn Appellate Court 

to all appeals hearl after the Act »n,e 
into force although at the time of the institution ot 
tfe eri'rnia suit iL old Civil Proeoduro Codo was m 
force which contained no provision corresponding 

to section 99. _ ht 7 ot wr fl 

AiyaVXL Mooppan v. 

Ind, Cas. »5i 7 A. b. J. 50/; 8 h\. L. 09^* 

W. N. k!29; and Achxitan Unnt v. Vasunni^ 20 M. b. . 
344. 7 M. L. T. 102; 6 Ind Cas. 774, followed. 

Venkata Narasinha Appa Jiao v. Lakshmt V enla- 

yamma Rao, 7 11. L. T. 29o, o Ind. Cas. 102, distm- 

^'^'Kriehnier v. Sarvothama Royar, ( 19:01 M.W.N.010, 

8 Ind Cas. 300, Nagalla Kottaya v. SagMa il^ayya, 
(19.0 11. W. N. 719, 8 Ind. Cas. 337,9 11. b.T. 39, 

referred to. , . 

Where an Appellate Court overruled a plea ot 

mUioinaor of causes of action and passed a decree 
the merits of the case: it was held that the Court 
of second appeal should not reverse that decision on 
the ground of misjoinder. An Appollato Court has 
to trv the suit and has the same functions and the 
same powers as ihe Court of tirst instance subiect to 
any limitation expressly imposed by the Lev»^lAtuie. 

Noioliefoughtto bo granted to a plaintifif except 
as to his own rights. 

Second appeal against the decree of the 
Temporary Sabordinato Judge a Court of 
"ViZigiipatatn, in Appexl Suit No. 2*.dj of 
1909, presented against tl;at of the Court 
of the Di.'^triot Mucaif of Vizagapatam, in 
Oiigi'oal Suit No, 223 of 1908. 


Mr. V. Ramesam, for tbe Appellant- 

Mr. S. Srinivasa Aiyangarjortho Respind- 

^'''hIDGHENT.—I'> 0A9e the lab and 

2Qd defendant each obtained a decree for 
leney agaiuBt the third defendau , and 

1 j ca When the attachment was 

‘Jr ^Th 1“ ■‘•'•"j*"*’ 

CffB Nos I to 3 and the 4th defendant, 
plaintiffs Nos I to o a ^ olaim petition 

who are attaehed belonged 

rs'™, “ iv 3.rf ti.. s. 

orginaiiy aaoceeded as heirs 

:;?■ tw. two™. '•> ,5*.' c 

'•.Ud'-alXt-'lar t. 

when the bbco instituted by the 

" Sr three out of four sisters, for a 

?eolarat:i;n " that the the 

lab and 2nd defendants are not valid on tn 

ground that the property does not belong 
au^ d^fend&ntt « tka 

V„ ... r.i«a ‘ 0 . i: 

„U n.l b.a for “'W"';"*® 

:rr.:!,r;ror..‘" = rS- .„r; 

VV- - 

tr fo^ P‘,-n 

second defendants The ^ 

dLided on the -lerita also agams the 
plaintiffs holding that the property be.Ooig 

io the 3rd defendant and not 

On the appeal preferred by P . ^ 

the Subordinate Jndgo held ‘ j 

was no misjoinder ot causes of a®*;'”” .J 
disagreeing with the .“"geJ tothe 

mother cf the plaintiffs and tbe,4ah defen 
dant and passed to them 
and he passed a decree as 
plaint. Mr. Ramesam in ®® , 

Lgues that Iho Subordinate ig. 

wfong in holding that 

joinder. We I'^ve not hoard his argu^ 

on this question fully as wo have 

conclusion that even if with the 

joinder, wo should nob inter ere with^ 

judgment of the lo«\er Appella 
that ground. Section ot the Oiv>l m 
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no decree shall be reversed or substantially 
.account of any luis.foinder of 

for be«"'7l''! The learned Vakil 

for the appellant contends that this section 

18 not applicable to this case as the suit was 

institued while the Repealed Procedure 
Code act XIV of 1832) was in force and 
the correspondiner section in that Code 
namely, section 578 did not make any p7’ 

vision similar to that in section 99 of the 

acHon misjoinder of causes of an 

act on. _ But we are of opinion that the 

section ,8 one regulating the procedure of the 

Appel ate Court, and that, therefore, it is ap. 

plicable to apneals heard after the Act came 

into force. The section was held to apply 

? iZ relied on 

Fentafa Narastmha Appa Row v. Lakhshmi 

th?rnTTr7“’ «°«tends 

that Order XII, rule 33, dealing wuh the 

powers of an Appellate Court in pronouncing 
judgment was held not to apply to appeals 
presented before the new Act came 7nto 

tiZlWfh ^'3^" sec. 

tion 15 of tlie Letters Patent against the 

judgment of this Court, the two .lodges who 

originally heard the appeal differing in 

opinion. It 18 not clear whether the learned 

Jndps may not have meant that the proced- 

7ord P«‘e°f;,Appeals is not governed 

y Order XIr, rule 33. However that may be, 
in seve^l subsequent cases it was held that 
Order XII, rule 33, would be applicable to all 

3®® 3®re an appeal is heard after Act V 

or iy(.b came \uto farce. 

in (3) and 

Mnllavva (4), 

AbdurRahira andKnshnasawami Iyer .J.J held 

so; as also did Wallis and Krishna^swami; 

Amumi v. Naroyanasawmi 
n3 P ^® Wallis, J., was 

Feniufa NaroBimha App^ Row v. Lakshmi 
Ven\avammr, Row (2). Section 99 of the new 
Code was held applicable in cases of misjoin- 
der though th® suit or appeal might be 

T. 6V({9 ohf\^ t; y: 15. 8 tr. L. 

(2) 7 M. L. T. 296; 5 Ind. Cas. 102. 

(3) (1910) M. W. ri. 640; 8 ind. Cas 

T. 39 ! ^ * ® 9 il- 1^. 

L. ^ J* ^60; 7 M. 
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instifnfed before Acf. V* of IQOS Tr. a r ^ 

sS:9?'o;r r 'S: 
.here^K^or 

the ground of misjoinder, but the Appellate 
Cour overruling the decision holds in Sal 
that there IS no misjoinder and pronounces 

in the case already referred to, Aio 7 v,i 
onbeZ" section" 99 

case ^PP'''®‘J *0 a 

case Besides, when the Appellate Pnnr^ 
overruling the plea of misjoinder pass^ a 
decree on the merits of the case, we think it 

would be right to say that the Court o 

second appeal should not reverse that dec sion 
on the ground of misjoinder of causes of 
action. The Appellate Court has to try the 
suit and has got the same function and the 
same powers as the Court of first " 

subject to any limitations expressly impo^d 
by the Legislature. The principle has 7 
held to be applicable to all oases where III 
Appellate Court has plenary jurisdiotion 

not a mere limited jurisdictr as in til 

case of such appeals. Section 107 of the 
Civil Procedure Code (Act V of 19^of 
recognises ifc and we believA ih u f 
been recognised both in BngSd"‘"7 
in this country in determining the powers^o' 
a Court of appeal. We are fh^rof i 

opinion that we should not ’interferr with 
the judgment of the Subordinate T,,,! 
the ground of misjoinder. 

Mr. Ramesam in the course of i,- 
argument has raised another point- n * 
that as the plaintiffs are at ’ 

entitled only to a three-quarter share ,”n 

the property and as the 4fch defend«n^ • 

ectiHed to the other one quarter share and 
the suit has been instituted by the nlainf-ff 

only, the lower Appellate CoL sho^d S 
have dedared that the attachment by defe” 
dants Nos. 1 and 2 of the proper^T: 
question was altogether invalid Wa « p 
.Pbion .h.. h. Z„Z ": 

no r.hrf ooshl In hn.n be«n .„n„j J?' 

plaintiffs except as to their ri..hts TK 
order on the claim potition became 7 T® 
sive against the 4th defendant on t^'e^ 
p.ralion of one year from tho date tL7l 
was passed. We, therefore, modify the J 
of the lower Appellate Court bv ^®3® 

^^(6) 20 M. b. J. 3441 7 M. L. T. 102, td®® Caf 
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FATEH DIN t?. NIKKA. 

iVftt- iVp f'rrlftrfltirTi fts ngairfif. the appeUarf, 
file 2ra dpfeToant, Vie iHat ilie atfarti- 

rrerf rf iVe pTrretfy ie invalid as apairafc 
ih© of ihe plRintiffp in iV© pui^. As 

tV.e lapf- prinf was rot raipfd in fl © prm ds 
of Fprord nrrpal, ^o tMi k Ikaf the appfllan^ 

phonld ray VV-e ^^lol© cf tbe respondents’ 

costs in tliis Courfc. 


fs c 81 V. n. 1911.1 
rUNJAM CHIKF COURT. 

Secot d Civ.l Appeal No. 1C56 of 1910. 

.Inne 5, 1911. 

Jrstice Jobratone. 

FATEH DIN and others—Di.kendantb— 

Aipelt ants 
r erf vs 

NIKKA and ANt-iiie'x—r^nN'iiEFa — 

HE'^rovo'^NTa 

T.imiioitoTt — Adrf'TFr yir-.c^r.^viVn—rnr/iOVH — 

fulsequfnt fo pnriiUon - JUmfUfj of thr ) orson in whoyn 
Jnvd in olh-Hed L mUnfion Art flX of 

Art. ^44l—^v1 job Land I'cicnnc Act (W'll ff 1S87A 
6 1^2 

■ft’hVro upon rail it ion ff Innrl a iinrtimlar fu U1 
Is rlloltrfllo/i I 111 if. rrtnnina in prs^opMon of Ay 
A. bf'pii'R to 1 oUl rfl\rrf»'ly npninst B from tlio (into 

of nnititirn ni,(l if /t. 'viM OP lo prcForvo bis 11 ^ 1 .tp, 

he inuf-t tfilco noti- n nitbin tlio lin o JilIoNVfd by law. 

B can, dniimr ll'p rir«t Ibrco years, nm ly, mulor 
pcction 122 of the I ami IN vrmio Ad, to Ibo Uovoniio 
Ccurt to be ] nt in prpsossinn <.f ibc fi* bl allotted to 
bim or can, dmii pr the foloninj: nino ycaiP, biir*,' 
a fuit in ibo Civil Court for ] ossesHon. 

A suit bioi erl.t irnje than I2y«ars after tbo con¬ 
firmation of thv I art it ion is barre<l by tiino. 

Sfccid apptal f«om tl.e oid^r of the 
Divipinral Jud^e. Sialkofc Division, dated 

the 27rh .lane. 1910. 

]\Ir. Zin vd Tin, for Ihe Apprllants. 

Tdr. Funi Oond, for I ho Kespondents. 
JUDGMENT—In thia case it appears 
that a pf'Ttiiifn of the f-hau.ihit took 
place on 10 li September, D96, The two 
fields Nos. k£0 and 193 tell to the 
shaie <f tie plaintiffs npon tlint parti¬ 

tion, lufc they never succeeded in get- 
tirgf pofsefsion ar.el tley filed thiir pro- 

eet.fc suit, cn 5 li Octib'r, 1909, t e,, 
mcie ti an twelve jenis after the parti¬ 
tion vs as confiimod. Tlie first Court 
diecriminated between the two hhosra 
numbers. Tt held that in repaid to field 
No. the relation of landlord and 


t.T,nnt s„bsi8tcd between Ibe parties and 

(bat, tberefrre. no '‘"'Vrivd 
Ibat rrirber was cord zable by a Cml 

Crnrt. ard tben it went on to d.ara.ES tbe 
claim as rcRa.ds UmE.a No. 293 on il’eRroand 
of limiiation. Tbe plsmt.ffs 
as regards both nuinbera ♦’'e 

aional .badge, wbo accepted aPP^al 

rerersed tbe lower Conrt, a decree and 

pave plaintiffs a J 

both numbtra. Tbe ^.vm.onal judges 

idea seems to have been that the 

defendants, tbcngb they 

must bo taken to be tenants-at-wrll as 
recorded in tte revenue paper and that 
tbe plaintiffs, because they have been pay'ug 
tb.e land revenue, have asserted ibc.r owne 
ship and Imve been consliuotively in posses 

S. Now, in my opinion, if the DmsionH 

ludffe’‘> view was correct that the reVation 

“".a .„a (.™.. ;e.,.ea b.».« tb 

"urte T'cir C.J « .11. 

But it. is unnecessary to pursue th,s 

mat.in- for in reality plaintiffs have not 

ZV,:'in ...y ...y I';.! "..y b^Jl-l 

pnpief-sion, coristiucUvo or «« ond 

Wben a rartitiou of land takes place and 

a pa.ticu-av field is allotted to B. j®’ 

mail s in possession of A., iii toy "P' ^ 

from tbe da*e of paitilion .1. beR.ns to bold 
ndv.rsely sRainst B , and B must, if be wishes 
preservo liis itcb.o. take action wUbin 
tbe'ime allowed by law. In tbe case o 
land coming under ibo Land Revenue Aot 
of ]&S7 tbe remedy foijbe 

a case is at any time dni-nR [^e 

veaiato aptly nuder section 122 of the 
Land Revenue Act to tbo Revenue Court 
to be put in possession of tbo field bM 

been allotted to liirn. or tbereafter. some time 
dui ing tbe follow ing nine years, to bung a smt 
in tbe Civil Court for possession. In tne 
present rase tbe plaintiffs bave done neither 
of tlieso tilings ni d, tbeiefore, in my opini • 

til© fuit is bniifd by time. , 

Th© nppcal is uccordiuffly Rccspted ana 

Hio Thii'-tifiV suit dismissed with oosi 

throughout, , , 

Arpeal accepted. 


Vol, XJIlj 


INDIAN CASES. 


CHERIA IKB'Cjr E!EEE V, STBD AIT. 

[s c. (1013) 1 W. N. 45 ■] 

Madras h:gh couir. 

bECO.^D Civil Appeals Nr,,g. 155,3 axd 1554 

frirOJ. 

Novpml-ier 1 7 191] 

Present:-SW Ralpl, Ba.s,,.. ar.d 

Mr. A V^r 

CHERJA IMBICin BEEBI anp o:ujr3_ 

Pla.im.ffs—A r.^fTLiAvis i.i Bor;^ 

ters‘i6 

CUERir4P(TR. aMf. 

bXEU ABF Ai D CT IP];,3—REsp,^D^^,^^. 

Secold Ap'eal No. 1553 ck 1910 — 

DKFE\n4M3. 

PUTHIYAXGA Di CHEFII YAPrTn,A Y’Tj 

.oYRD ALT FfAMfDA olins KOHY\a\ET 

KOYA tangaL-1st Dfp. 

K(csio.V])ent in Second ArpjjAL No 1.554 
^ fFlPlO. 

TavozI , . r:e„t - 

.Soft, If, ArU. 

Sr, 

winch Itad been oon.^iituted icnkf pronertinJ were’ 
after maKin? prorisio i for the cxf)Q-..c,es of the’ irak/ 

nfthpf -r ^ of ra.ions mombcVs 

ot Uie family, each branch of u hfch was described as 

uh'l nfl r ^'^^ted to b. inalien. 

ab,c. /yc/J, m a Sint for partition by t I.p chil.bvn of 
one of siicli throG clouco^ tlio^ #lm i^i • 
tilled to .1,vision; thoplu.ut.lTs wero on- 

3'ho object o_F the sUpobitioo avain^t o’ienation wa 3 
to prevent an infringement of tlm rules of Miibamm i 
dan Laiv applicable to TO,t/s. 'J'bo do.-cripiion in tbe 
iarar 0 the donees a did n't I.V irs- f 

atiTted to%‘i.emPeopeities 
The general rale of laiv i, that holders of limited 
the Pi^-tition of 

Mnhamll’da^f‘''n ” '■'■applicable to 

recov^ rntfir" f a plair,ii,T can onlv 

the Act.^ -'■‘■'•‘Cle lOj of 

Patcha V. Mohidin, 15 11. 57, f.alloived. 

Second appea’8 agaias!; (ho d creo of 
the Subordinate .tulge’e 0, u t, of S', 1^1 

o/.P" PESui-ed agiiiist tlias 

Mil ® District 

of ISOs'^^ ^aheu-. m Original Sn.l; Nj. 47J 
peikn'f ‘ fpr tha Ap- 

E.“p»d".,I- r,.r. lo, lb. 
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parties to t.h’s suit 

nro.lniiunaduisofCalicit. The plah itS 

oU,,„,.i to ivcorer .o half .,|,,jre of certain 

propep together .it,, past ppcfit, f,;': 

fny.o profiit tin deliveiy, Bv a Airir 

i. o I 6(1 the ,jp,] S''p‘ernbpr ]^ 0 -( i#- 

a.’ 'y a doea.s 3 d 

I v ,L an wi'/ property 

1 e s.nior mile msmbn’ for the titns 

hc-n.g. the .sn-p’n, incomo afr.er defraying 

theexpensea of the being ntllked f ,r 

thesiiiport. of the nie.nber,s of the tv ikfs 

rJIT 'P^PPSE '0 'vhfch the adminis- 

tration of the p operfy ivas c t>-ri9 1 on and 
ite su-pl a prods niirsid appvreody led 
o d s n ,es H,„l dsMiisioiis in tho family 

onl Mieobiectof Iho /.omr Is .fated t, 

to Tame a .-chomn which w u’d pot an 

lu irn 'rrt’ P^S 'thersin the 

Ju oro. I he/ivror reo t« tha-. t ,e propeifes 

were 1 id,visui.o, which they, of c ui-se, were 

as J. A iheri sofa out the m do agreed 
r'® n' '' Pf '-^te proper- 

Te.s. B. ufl/, what w.1.3 di:,-. wa 3 th's Nino 

Uc-mo wore .sot apart f.,,- tha pribohle ex- 
P^tsis ot the tvrf. and it was declared 
teat the .senior m do mimber for the tim, 

!l -it, 1 r .1’® "’■'"”'7 PfPPsrMe.o were 

allotted to the rnoni'ovs of the dlffarent 

or.yici^s of (ho fvn.dy, wlrch th y were 

to hold and enjoy withoui alienating thnn 

toe obiGct of the .stiruhafion against alie- 

n.a.i n being, no drub', to preve.it inhia^e- 

moot of th.o lu’.-.s of Mohammadi, Law 

apphcablo _ to B ic'i branch was 

given tie right t.o lea.se , ut the properties 

allotted to it and to onj ly it in any manner 

It p,eased. There can bo no donbt, and 

indeed it ,3 not denied, that the kamr c.’eatrs 

a limited estate in f.v, nr of the d onees to 

whom theiiKo m nfa ^‘ 7 ^ro mad). The pro 

parties oF which rho phh.rfiT, chdim a .share 

were ::ll ii-ted :,■> tarea p* .s >• .s c )i;s's’'io'3’ of 

/ho pUiatiiJfn* ^ m , hsr n-.d r .v > of "her 

br»ihora. I no aiioraienf; was oule fji* tho 
benefit cf the tl >nees ant] their s ix * 

Ooe of tho brotha .s and the pIaiofci 3 =,j* 
raather are d^ad. The question n'sjJ for 
dicision in the six t is whether the plaintiffs 
are entitled to ish for a division of the 
properties allotted to their mother and h x 
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brolherB. The parties are admit,teat, 
Kovernfd by the Muhammadan Law of in- 
beritanof; but the first defendant contends 

that, thoueh that is so. there .s a 
in the family of the parties according to 
yyhichthe original family property as d.s- 
tiDguished from the arquieition ot individual 
members is to be held as indivisible pro- 
neHy. Tt ift not easy to understand this 
allegatiOD, It does not appear that there 
are any BO-called family properties 
apart from the wnlf estate. There is 

no definite statement by the 

to what property the custom of indivisibility 
attaches. It is contended that the recital 
in Exhibit I supports this vague allegati-)i; 
buttheieciialof indivisibility in ^ 

relates only to the wahf property. Kxhibit 
I does not refer to any other propetty as 
being indivisible. We must, therefore, 
overrule the contention that there ^is any 
family custom by which the plaintiffs claim 

for division can be resisted. 

It ie then urged that the plaintiffs mother 

and her brothers are treated by the karar 
as a tnvn 2 hi, and that it ws intended that 
the custom of indivisibility, which applies 
under the Marumakkatayam Law, should 
apply to the property allotted to the donees. 
But there can be no doubt that the word 
vfBB loosely used to denote a branch of the 
family, as is often the case in Malabar m 
documents executed between parties who are 
not governed by the Marninakkatayam law. 

It is not suggested that the Marumakkatayam 
rules are applicable to this pioperty. Tl.o 
Icarar does not vest the management in a 
single member of the donees of the branch 
as one would expect if it was intended to 
declare the allotted properties indivisible 
amongst the donees. We can find absolutely 
nothing in the Aurnr to support respondent’s 
contention that the property in question was 
intended to he indivisible. The general 
rule of law, it is admitted, is that the 
holders of limited estates in property are 
entitled to enforce partition of the property 
as in the case of (hose owning women’s 
estates under the Hindu Law. We must, 
therefore, hold tliat the phnutins aio entitled 
to division. On the death of one of the 
brothers, the other two dontts or thei" heirs 
must be held to have become entitled to his 
share as the gift was a j'dut one tne 
three dfttfs fer maif:teLaiice. The pain- 


tiffs are alee entitled to recover profits but 
only for three years under Article lUJ ot 
the Limitation Act. Article 127 ” lu- 
anplic^ble to Mnhammadins: see Pa^c^a v, 
Mohtdin (1). The lower Appellate C.urt 
lia? not recorded a finding on the question 
of the amount of the profits for the three 
years preceding the suit. We reverse the 
decree.s of both Courts, and declare the 
plaintiffs entitled to a half share of the 
properties as claimed and the profits of 
the properties for three years prior to the 
suit and future profits till delivery of poa- 
sesion. The appeals are remanded to the 
lower Appellate Court, whioh will appoint 
a commissioner for making a proper division 
and then pass a final decree for partition. It 
will also pass a decree for the profits to whioh 
the plaintiff.s are entitled. In the oironm- 

stances the pa.ties will bear their respective 

cDsts up-to-date. 

Oase re nanded, 

(U 15 M. 57. 


(s. c 84 P. R.’On.) 

PUNJAB CHIKP COURT. 

Second C.yi^ Appeal No 90 CK J903. 

.Inly 29, 1911. 

Present:—'^\r. Justice Johnstone and 
Mr. Justice Ohevis. 

SHAH MUHAMMAD and oinEfts— 
Plaintiff-i—Appellants 

PIARA MAL AND OTHERS—DtFE5iD.VNT3— 

ResrONr ENT-'. 

rrp-rmpthn-Liwitntion—Vendee fmn^ferring^ pro- 
iKf/i/ to another person before instiintion (f suit 
vcfiJcc impleaded after e-vpimtion of period OJ 
tat ion-Appeal-Pan or of Appellate ( onrt to 
entertain plea of limitation—Belated picas o/limifafion, 

hoio to he dealt with, . w •« 

Where, before a suit for pre-emption has Deen in. 

stituted, tho veiuleo has re-sold the property w an¬ 
other person, the suit for pre-emption is barroa 
against the secoml vendee if he is not b'ought on 
reeor.l until aftor the oxpirnlion of the penott Oi 

limitalion proscribed for the suit. ioao 

iVtf6i Bahhsh v. Fd'ir Mnhninmad, 25 P. K- ivwj 

74 P. li K. UKVhnlied upon. ^ 

Where a y \‘a of limita'io i i^ not taken m the urss 

Cou'torintho gnnnds of appeal but 
argument Uofoio tho t ourt| lUo , 

Court wonU ho justified in rofu>ing to entertain it U 
it involves furihor inquiry into facts for a proper 

decision , 

Obiter dictoi — A plea of liniitsition taken m 
original Court, before issues are fixed, must be e^ 
tertainod and decided. If it is taken at n inw 
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ftnd if it can be (lecided on (he issues existin'? 
on the record ns if- stand's, tlio Ooii't is bound 
to take note of it and decide id. This rule holds 
pood irTrespt’ctive of how the matter has come to the 
notice of the Court. 

But if, after iho i.ssnes have been fixed and tho case 
has proceeded to some lenpth, a defendant raises tlie 
question of limitation and the Couib sees tliat in 
order to decide tlie question, frcsli issues of fact must 
be pone into and additional evidence taken, then 
the Court has the option of refusing to entertain the 
plea. 

When a case has passed out of the original Court 
and is before a Court of appeal, the rule probably re¬ 
mains much the same An Appellate Court h-is 
generally an option of refiisincr to listen to a plea of 
limitation even though it can be decided wiDhout any 
further inquiry. 

Duffii V. Kds'ii, ft B. 5 fi: Ahnuul AH v. TTiiris 
Bussain, 15 A. 12:i; Bala Bam v Mamjta 0. 

941; HC. L.-T. 2^7; 11 C. W. N. 959; Venkata 
Naidu V. Bhntihunkarlii Naidii, 25 M. 367; di Bom. 
L. R. 543 {P. C.h relied upon. 

Second appeal from the order of the 
Divisional Judge, Ferozepore Division, dated 
the 24:h October 1907. 

Mr. Fazaht-nnss''in, for the Appellnntfi. 

Rai Bahadur Lala Lai Chand^ for the Res¬ 
pondents. 

JUDGMENT.—This is a suit for posses- 
tioM by pre-emption of 10 hisw'^nsis of land 
out of village Abohar, tahnl Fazilka. The 
facts are that Piara Mai sold his share in 
the village to Hira Singh and others on 
4tb August, 1905, by a registered deed for 
Rs. 2.900. Before anybody brought a suit 
these vendees re-sold this land to Danlat 
Ram by a sale deed, dated 16th July 1906 
for Rs. 4,000. Three set.s cf persors brought 
pre-emption suits, 6ist. Snndar Singh, whom 
we will call A. as the T)ivi.«ioral .fudge does, 
who filed his suit on 25ib July, 1906; second 
Rup Singh and others, B. who seed on Isfc 
August, 19C6; and third Shah Muhammad, 
O, who sued on 3rd August, 1906. 0. 

impleaded Daulat Ram in his plaint from 
the beginning, but the other two sets of 
plaintiffs did not do so until 23pd August, i e, 
more than a year after the date of the 
sale. A, claimed to purchase the land for 
Rs, 1,3-0, B. for Ks. 2,900, and 0. for 
Rs. I,9C0. The first Court framed issues atd 
came to the following conclnsions:— 

(1) Daulat Ram is not entitled to pre-emp¬ 
tion under section 11 of the Pre-emption Ac'; 

(2) A , R. ard C. are all members cf 
agricultural tribes and have the right of 
pre-emption, but L\ comes only under clause 


(tf) of section 12, while A^. and B. come under 
clause (c) of that sech'or; and further, 
A., as being a co-f-harer in part of the 
land in suit, comes also under clause (i)- 
and 


(3) the price mentioned in the deed was 
not fixed or paid in good faith, and that the 

market-value is Rs. 2,300. 

A decree was accordingly given in favour 
of A. for possession on payment of Rs. 2,300 
minus a certain sum already paid in by him 
and the costs of the case. 

Four persons appealed to the learned 
Divisional Judge, viz ,^.,5,0. and Daulat 
Ram. That Court held that A and B. had 
equal rights and that the rights of 0. were 
inferior to both. It, therefore, gave a ioint 
decree in shares to A, and R. and a subsidiary 
decree to C. to be brought info operation 
should either d. or B. fail in faking up the 
bargain. The price arrived at by the 
learned Divisional Judge was Rs. 2 900 
chit fly, it would seem, b3caD8e A. and r! 
made a sort of compromise with Daulat Ram 
to the effect that Rs. 2,900 should be the 

figure. 

The present appeal is by 0. alone and 
two points are raised: first, that the suits 
of A. and B. are both barred by time under 
section 22 of Act XV of 1877 on the ground 
that Daulat Ram, second vendee, was added 
as a defendant in both those suits after the 
expiry of one year from the date of sale- 
aid, secondly, that the price, Rs. 2 90o' 
was not, Hxed in good faith and that the 
mat ket-value of the land is less than Rs 
2 300 which should be taken as the propel 

price. ^ 


»T« nave 


uvat u 


, , 4UKeiJiuu8 arguments on 

both Rides regarding the point of limitation 
and there IS a good deal to be said for the 
appellants’ contention. Nahi Bakhshv Fakir 
Muhammad (1) seems to be in point But 

out of the many arguments laid before ns 

by Mr. Lai Cband for the respondents, with 
most of which we do not agree at all 
beie 18 cue which, we think, has great 
Rice, « that the plea of limitation was taken 

h« a'-gonient before 

he learned Divisional Judge, who refused 

to entertain it, quoting Duttu v. Kas.ii 

aid Ahmad Ali v. Waris Hussain (3), Jq 

O) 25 P. R. 19C3; 74 P. L. R. 1903. 

(2) 8 B. 535. 

(3) 15 A. 123. 
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oor opinion the law regarding the considera¬ 
tion of qofstions of limitation by Courts 
may be stated in general terms as fcHowP. 

In the oriei' nl Court if a plea of limitation 
is taken before issues are fixed, it mast, of 
course, be enteriain^^d and decided. Ifib 
is taken by the defendant at a later stage, 
and if it can be decided on the cxialing 
issues and on the record as it stands, hero 
again the Courtis bound to take note of 
it and to dfcide it. Arid this rulo hcHs 
good whether the plea has been aclaa ly 
taken or not, if the matter has in any way 
come to the notice of the Court. Bat if, 
after the issues in the case have been fixed 
and the case has proceeded to some lengt h, 
a defendant raises the question of limitation 
and the Court sees that, in cider to decide 
that question, fresh issues of fa 't have to be 
gone into and additional evidence lai^en, 
then the Court has the opMon (d refusing to 
entertain the plea. When a case has passe<l 
out of the (riginal Court ami is befoio 
a Court of Appeal, the rule probably renriins 
much the sam<; but tliere is some cv iVct 
of authority as to whether in an Appellate 

4 

Court, and certainly in a srond Appclhito 
Court, it is ir eumberU on the Judge to listen 
to a plea of limitation, even (hcngli it can bo 
decided without atiy further inquiry. No 
doubt in i 9 cafes out of 100 it would be right 
for an Appellate Court in tho latter case to 
enterlain tl.e pha, but wo cor.ctive (hat there 
would pr(»fcably be an option. We rued not 
expatiate on all llnso dilToiont propositim f, 
nor need we discussal length tho virions 
rulings from wliichwo (xtiact these i iilfs. 
It seems to us a itasonable view ami to ho 
reasonable in accordance with Bcliroviy, 
Morigtn D' FS (4), a case tritJbya Special 
Betich of six Judgcf; Ahmnd Ali v. Uh/r/i 
Jlusf^oin (8); Ihdtn v. Kasi\i (2) and Vtn'nia 
N, Naiihi V. Bh>nlyn<:aihi Natdn (5). 'I’litso 
rulings are not all exactly in accoid, hut t lu i o 
is no serious coi fl ct, as tho facts are difioiont 
in each of the case?; ai;d in tl.e prtsriit 
instance we do r;f't piopoFo to lay down (.11 
the above propoFitioi s as the final views < f 
this Court, for her»', {ih^'iou'ily, the point of 
limitation cannot, bo decided witliont going 
into fresh facta, and, therefore, only a limited 
question arises f<»r decision Tho plea based 
upon Nahi BaUuh v. FMr M7thnmvuid 

(4) 34 C. 041; 6 0. h. J. 237: II C. W. N. 950. 

(5) 25 M, 307i 4 Bum . L, It. 543 a'- C.;. 


(1) can only be corru'red in by this Court 
if it is shown that the sale to Dnulat 
Kfm wjs a genuine sile. Appellants them- 
sslves made rather amh'&uns statements 
on tills f uf.i^'ct. Thry talked i i their plaint, 
and in their pleas in the cress fuits. about the 
sale to lOanlat. Ram being made *f trzi taur 
and / ^zi u'(t najQiz'\ and even though 
W9 adrr.it the correctness of their pre¬ 
sent Fxplarati .n that they did not in¬ 
tend to inMmate that the sale was 

entirely fiotiiious but merely that it was 
a dishonest salo intended to defeat them and 
containing an ii fl lied price, yet we cannot 
lose sight of the fact that the opposite party 
always insisted that the sale was fictitious. 
Mr. Farbi-Husaain has tried to show U9 that 
tlie sale, fioni the circumstances and the 
hiatoiy of tho case, could not have been 
fiefitious, and, no doubt, there are very strong 
indications to this clTeot. Batnoissue was fixed 
upon tl.o pfdnt, and the oppesite parly has 
ceitainly a right to make an attempt to prove 
their jdlgafion. This being so, it seems 
to us that this plea of limitation, for ils 
proper dccisiop, <loc9 involve farther inquiry 
into facts, and. therefore, in our opinion, taken 
ns it wa.s, not in tlie first Court, nor in tho 
gn unds of appeal in tho second Court, but 
oi ly in argument in tliat Court, it was taken 
too late, and the Divisional Judge was 
correct in refusing to entertain it. This 
is not one c.f those cases in which there 
i.s any e.^iity in favour of the appellant, d. 
and B. have undoubtedly a claim to pre empt 
which ia fupeiijr to that of (}., and we 
can SCO no reason for straining the law in 
favour of the appellants simply because A. 
and B. wero misled, or perhaps deceived, 
by sndden re*sale to Daulat Ram within 
a few clays of tlio expiry of tho period of 
limilatior. for the suit. 

These thirgs boirg so it is not necessary for 
ns to deciilo tlie matter of mat ket*value. For 
tluso reasons \yo dismiss this appeal, but 
loako no c rdet as to costs. 

Aipcal re^ecM- 
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ADUSTTPATTr VBNffATA PAO f. SWAMI Pir.tA^ 

c, 11 M. 27 ; rmi I .\r. v. 53) 
M4D1A3 HIGa OOCJar, 

Appeal aqainsp Appirt.r,\Ts O.idsk No. 22 

CF 19 9. 

Nov-Ta^ar 28, 1911. 

Present :—Sir Rilp'\ Henson. .T^idgo^ aad 
Mr. .Tii-ticp Ah]u'* Rahim. 

ADUSaPATTI VENR-VTA R VO, 

Ex COT'.R to the EiTATE CF 7 II 5 DECET CED 

RAMANU JAAMMAL-Plaint.^v- 

Apfelcant 

versjis 

SWAMT PILLAT amd oTapsa—D efemdints 

Respovdents 

Atlachmcnt - Ex»ciifi'm ~Dcv{-fee\i inferexl^Pmhntc 
taken hy Ad-nini^trafor.General ^AdminUtrato}'>Gene- 

ral not made parly in execution. 

In exection of a pe.sonal decree against A. his 
deceased father’s estate ^vas attached and nut of it 
the property which fell to the lob of A. was senirhb 
to be sold. The estate, when attached, was in the 
liands of the Administrator-Gjno.-al who had taken 
oat Probate of the vvill which A's father had left. 
The Adminiatrator-G jneral was not a party to the 
execution proceediaiy.^: 

Held, that A’s share conM be sold. 

The attachment of a ju lament.debtor’s property is 
not illegal merely becan.-^e otlier prooerty which *did 
not belon? to him was also Included in the attach, 
ment. It does not matter whether the estate attach, 
ed is in the hands of the Administrator-General or 
whether the Adinitii-^trator-Gcueral has been niadj a 
party to the cx’cution proc.^edin^s. 

A bequest, unless the testator intended otherwise 
as in the case of a continarenb bequ-^st, becomes a 
vesbed interest in the d-yi.seeor legatee from the date 
of the testator’s death althouprh he may not be entitled 
to receive what has been bequeathed to Iiim except 
iu due course of administration. 

S^irangamnvtl V. Sandimnl, 23 21G. ex plained 

and distinauishod. 

Bhaiji Bhimji v. Administrator-General of Bomhau 

23 B 428, distinguished. ’ 

Appeal a^aindb Older of t,ho DLstricb Ooiir^ 
cf Ohiuglepnt, dated 7th Noyomber, 1908, 
on Appeal Suit No. 225 of 19)7 presentel 

against that of the Court of the 
District Munaif, Poonamalli in Execution 
Petition No. 774 of 190(5 (0. S- N>. 161 of 
1894 on the file of the City Civil Court 
Madras), and Civil Miscellaneous Petitions 
Nos. 8l9 and 853 of 1906. 

Mr. Joseph Sutu t Nad>r, f',r the Appellant. 

I{^Tiishn(^s^T/iz Azy’^Vy foi* AX^ssrs 

T. S. Itamachandra Aiy siTid T. k'. Srinivosa 

Aiiengar, for the Respondeuls. 

JUDGMENl’.—The District Judge is 
wrong in holding that because the Adminis- 
trator General, who bad obtained Probate 
pf the Will of the deceased father of David 


Pillai the jadgment-debtor, was not a party 
to the execution-petitoD under which 
attaehraent was ordered in September, 19J0 
the attachment must be treated as illegal 
end cannot form the basis of a sale. The 
attaolnaent, as we understand, waa of the 
interest of David Pillai in tha lands of the 
testator situated in a particular l.cality on 
the supposition that Divi.l was solely 
ont.iled to those lands including the property 
in dispute Sibsequent thereto, the estate 
has been divided among the different devisees 
and l«ptees, the property now sought to 

be soliHalling to the share of David Pillai. 
1 hat being 8 ^ it is ditHoult to see why the 
attaehraent, which still subsists, should be 
regarded as of no ajail with respeot to 
property attached to David P.llai Ta 
does not seem to ns to be reasonable to' hold 
tho a tachment of a jiulgment-debtor’s pro¬ 
perty to bs illegal beeausa proper y which 

did not in fait belong fc, thg 
t-ebtor had also b, 3 n include I in tL 

nttacraent. N ,r do we think there is 
force in tho argument of Mm l,,wer Courts 
that braiuie the estato of the judgment 
dablors father was in tho t.ands of the 
AlmiQistrabor-Ganeral, th^ .iu Jgmgnb-deb'-or 

had no enterest in the bequest which hn 
reoHvee under his father’s Will on the date 
of attachment. A baque.st, unless the testa. 

tor iiitendecl odisr wiseas in tba 0.133 of n 
ontigent beque-sh, bacime.i vested in infcoj. 
e.st in the dpvi^ee or legatee from tbe data \'p 
the te3fat,m’,sdea(,l. although he may not be 
entitled to receive whet had been b^que:aths.d 
to him except in due course of administration 
1 his, we may piint out, is cloar from the 
provisions of sections 91, 1:6 and 107 of 
the Indian Succession Act upon geiisral prin- 
ciples relating to consti uofioii of Wills 
See Jarman on Wills, Vol. II, page 13.57 r„' 

this connecion we may observe that 
there IS a diotiim in Srirnngamm-,1 v. San. 

damal ( 1 ) referred to by both the Courts 

winch ,s apparently construed to mean that 

in cases under the Indian Succession Act. the 
heir of a deceased person has no .salable 
interest in the heritage until an adminigirator 
has drstribuled the es‘ale in due curse of 
administration. The language used by the 

learned Juoges m that case, which is rather 
vague, IS perhaps capable of this construction! 


(1) 23 II. 216. 
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V,ufc we ao not think that is what was rneanl; 
for we do not know of any provision in the 
Indian Sacneasion Act, wliidi contemplates 
any 3 loh result. An heir or a legatee may 
not be entitled to possession of what he 
inherits or is bequeathed to him except in the 
proper coarse of administration but that does 
not mean that he a-'quires no interest till 
then Perhaps, all that the learned Judges 
in that case intended to lay down was tha, 
an heir under the Indian Succession Act has 
DO right to any speci6c property belonging 
to the estate until ir. bag been allottei bo him 
in the course of administration. Then, there 
is another fact relied on by the lo;ver Oourta 

in support of the vie^v that the attachment 
of September, 190?, wa^ void, , that the 
Administrator General was not a party to the 
execution-petition on which the attachment 
was ordered. No doub^ he ought to have 
been made a party to the application bat the 
omission, it seems to us, cannot form a valid 
ground of objection to the present application 
on the part of the judgment-debtor. No 
objection was taken to the attachment at the 
time it was made on that ground; if it had 
been taken, the defect could have bsen 
remedied in time. The estate of the judgment- 
debtor’s father has now, as we understand, 
been fully administered and the Adrniointrator- 
General has nothing farther to do with the 
estate and as the attachment still submits the 
application for sale must be regarded as in 
order. We msy mention that, apart from 
the dictum already referred to, the decision 
in the case reported in Srirartgam nal v. 
Sandamal (1) has no application t) the 
present case, la Sirartgarnmnl v, 

(1) what was decided was that a suit for 
partition by the assignee of the devisfes undr-r 
the Will would not lie until the estate has been 
administered. Bhi^nji v. Aloxtnis^ 

trator Oenernl of Bombay (2) is also dis- 
tinguisliable from the present case. There a 
decree was obtained against a person as the 
heir and legal represen^rtivo of the devisee’s 
estate while the estate had bsoome vested in 
the Administrator General. The Ad niuist* 
rator-Ger.eral was not a party to the suit, and 
it was in execution of tlie decree that the 
estate cf tho dec. ased was attncho l without 
notice to the Administrator-General. .vai 
held that ncii l er the decree nor the attach¬ 
ment was binding upon the Administiator- 

'^ ) 28 B. 428 


General bub no such question arises as the 
estate has been fally administered and the 
decree against David Pillai was in his indivi¬ 
dual capacity and not as legal representative 
of his father. It. appears, bo we ver, that the 
respondents Nos 2, 3 and 5 preferred a claim 
to s>me of the properties sought to be sold 
and that claim has been allowed. 

The result, therefore, will ba that appeal 
will be allowed with oats as against the let 
respondent and dismissed with costs as against 
respondents Moa. 2, 3 and the Kxeoatiou- 
Petition No. 774 of 19)3 will de remitted to 
the District Munsif for disposal acording to 
law. 

Appeal partly allotoel. 


(s. c. 83 P. U. 1911.) 

PUNJAB CHIEF COURT. 

Second Civil AppE4ti 0.836 cf1909, 

July 15. 1911. 

/Vefien^•— Mr. Justice Rattigin and 
Mr. .Justice Chevia. 

DAN SINGH AND OTdElS—DBPaNDANTS — 

Appellants 

versus 

PHANGAN SINGH AND OTHER} — 

Plaint* KPS—Res on dents.— 

Pre-emption —Ptice over sfated in fhe deedfrandu* 
lenthj—Decree on payment of market-value — 

qiient suit by vendor*8 reversioners—Custom ^Aliena^ 
tion — Pre'Cmptor not debarred jrem asserting reol 
consideraiion—Real consideration for necessity~Con» 
version of sale info mortgage^Estoppol —Peai*d—Par- 
ticeps crimiuis. 

.4. and B sold certain land for an alleged oonaider- 
ation of Rs 4,00). O sned for pre-emption contend¬ 
ing that tho sale-price was really Us. 8,00). The 
Court found tint the price stated in the sale-deed 
was not fixed in good f lith and decreed tho claim for 
lU'o-omprion on payment of tho ascertained market- 
value, Us. 8,240, 

On tho death of A , his sons sued 0. for possession 
of tho land on the ground that the sale by A. WM 
neither for considoratiou nor for necessity while B. 8 
sons snod for a declaration that the sale by B. would 
not affect their reversionary rights. 

It was found that the sum actually paid to the 
vendors was Us. 3,00J and that this sum was for 
necessity: 

Held, (1) that tho pre-emptor was not debarred in 
tho present suit from asserting that the sale was 
really for Rs. 8,090; 

Kesar V. Sundar SinuK 27 P. R. IO^D; 45 P. L. R. 

10)>; 88 P. W. h. 1901; I lud. Oas. 88^ and Dm 
Chand V, Garchirn Bingh, 127 P. U. 1908, referred 
to. 

(21 that ns the actual consideration of the sale wM 
Rs 8,(H)0 and this sum was for necessity and fairly 
represotitod the market-value of tho land, the sale 
could not be converted into a mere mortagage but 
tho suits of tho vondur*s sons should be disnuU^ 
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Wadkawa Mai v. Wadhawa 8 P. B. 1903-144. P 
L. R 1906, 36 P. VV. R. lyO.S, referred to. ’ 
Although a pte-emptor, svho obtains a decree be. 
comes m many respects identided in interest with the 
vendee, it would be contrary to all notions of equity 
and justice and repugnant to common sense to hold 

that a pre-emptor IS bound, when he has obtained a 

decree on payment of the market-value w liich is less 

With the veoflee m th* very fraud which it has benn 
f^sSto.^”'*'^^ to St'^anS 

Second appeal from the order cf the 
Additional Divisional Judge, Perez spore 
Diveion, dated the lj,th June 1909. 

Pundit Rarn Bhaj D.tta Okaudhri, for the 

/ ppellauts. 

Mr. Duni Ohind, for the Respou.dents 

JnDG.MEJfr.-The facts of the ‘case, so 

far as they are material for the purposes of 

the two connected appeals before us, are as 
lollows:— 

By deed of sale, dated the 2ud July, 1835 

and duly registered, two brothers, Bur Singh 
and Dhul Singh, sold, some 245 knnals of 

mnu:a Bagha Parana. 
Moga j to one Sarnp Singh (father of 
deferdants Nos. 2-4) for an alleged con. 

to t'h d°"d »<;cording 

to the deed of sale, was made up of the 
loJlowiug items, i. 2 'z; — 

(a) Rs. 2,2C0 paid to a creditor, Santa 

Singh, who held a morfgagp, 

with pofigfssioDjof the lard for 
that aronint; 

(b) Rs ] 000 paid b?fore sale to the 

vendors; 

(c) Rs 8b0 paid to the venders 
Defore the Sub registrar. 


Defendants Nos. 5-11, near c.llaterals 
of the vendors, fonhwith instituted a suit 
for pre.emption of the suid land, their claim 

Leing based on the grtuud that thiy were 

proprietors in the village, vi hereas one of the 
vendees owned no land at all therein 

and the other was a mere mr.lik i qihz.i. In 

this suit for pro etnplion the oleimanis 
contended that the sale price was really 
Rs.d.O 0 and ihat the item of Rs. 1,000 
had not been paid, but had been entered solely 
lor the lurprsa of defeating their rights. 
Ihe Ci.urt f, ur.d that the price s‘afed in 
the sale-deed had not been fixed in go.ed 
faith and that the maiket-value of the 
property was Rs. 3,240. A decree was 
accord I ngly passed in favour of the pre- 
amptors, on the 17th December, 1896, for 


prsisssim by pre-emebij, on oiyaentof the 

S4.il gun of ^ 'A4tCi T'rt 

XL- . ‘ 199 pra emofcors p^id 

this-sim to the vendee and obtained pes. 

session of the land, mutation in their favour 

b rag effected in 1S97. Thereafter, they ssW 

part of the land to dsfendinto N.os. 12-24 
Hi/r" f'he original vendors 

fs «n'r other vendor’ 

rs still alive In 1908 the two sons of Dhul 

hingh, Sundar Singh and Ghamand Sin^h 
insti.uted a sui 5 for recovery of Hip U 
^rom defendants on the ground that the sale 

^or for i'-i '“^ideration 

sons of Biic s ' ®^'°® lime the 

sons of Bur Singh instituted a suit for a de. 

claratory decree to effect, that the sale effected 

y their father would not affect their 

for thrr'" letter, 

IZ 6 u 'vere tried 

nd decided together, as the questions involved 
TV ere the^same in each of them. 

thft tr" and necessity, 

that the present claim by plaintiffs wL’ 

wTh .lie fi ?."‘l”‘®f®®®®- la acoordance 

It IS not quite ea.sy to follow the judgment 
.he Sub.Judge, bat his meaning wouM an 

fTRs% oVI^rI 

tor Rs 3,003 and that as the vendeo had paid 
that amouDt, the mere fact that the aoLal 
maiket-value of the land was Rs 3 2lOrli'R 

r^ot justify him in converting thesfuJtof 
mortgage, a.s against the present defendants 
(the pre-emptors and their alienessl. As he 
points out, the latter were not responsible "for 
the over.statement in the sale-deed” (that is 
to ray, the allegation therein that the con- 
B.deiation was Rs. 4,000; and the principle 

Isid down in Wadkatoa ild v. Wadhiwj. ('ll 
applied to the facts of this case 

The learned Divisional Judge upon plain. 

tiffs appeal held that the sale of 1895 was 
alleged to be for a consideration of Rs, 4 000 
that the present contesting defendants, 'who 

stood in the shoes of the other vendee had to 

accept the fact that the consideratL was 

pat down at that figure, while, on the other 
hand, they conld not in face of their pleas in 
the pre-emphion suit be now allowed to assert 
that the said amouot was actually paid to 
tue vendors, aud fchafc t,lie Siim of Rs 1 ani 

'“(“) 8 p''R ®l 9 ol’u! be a charge on 

(1) 8 P. R. 1908; 141 P. L. a. 1903; 33 P. wr. R. 1903. 
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Hie lan<l. Il-i a'fre^ 1 wi^h tlie Sib-JalxT 

that the yaiU wore withia tiru"*, bit ho 
agreeri the 1 Lt^or-’n li i litiT, aejoptel t’lo 

appeals ia b »th e 1^0 5 an i ^LM!it3 { t’l ) pjiiri- 

tiff-i “(1-Cl eo^ tor pOvTioniii aad <lc3iara*i )a, 
re=»p'‘cMvrly, on piytaoat by c.ijh or 

lU. 1.5 J 

From thodi il i'lo doFen 1 i it.i liaro 


preferred fiirtliT appAili ail in Mii:^ j'ldjj- 
ment wo siiall di.-ip):^o t)f b >t!i app3ihi. 

Wo see no rea.i mi to diit-ji’ fro u the cm* 
current views of rlio lower 0 nirts np mi t.ho 
question of limita’ion, and we bold wir.h them, 
that the snirs are within tim). F >r reasons 
which will presently appear, wo G id it an* 
necessary to deal wit li the plea of acquies¬ 
cence, tliouffh there is, in our opinion, some- 
thine: f -0 be said on both sid a upon this piint. 

Upon tile merits of the (mso wo think tlio 
claims pieferi>d byttiesonsof tho vend mm 
must fail. It was established i i the pre¬ 
emption suit that tho sale in 1595 to Sarup 
Singh was fiir Us. -hOOO only and in the 
present suits both Courts are agreed tint tlie 
said sum was actually paid to tho venders 
and that theio was “necessity” protinfo. 


Now tlie present contesting defendants 
were tho pje-ornptois in the former anit 
and in that suit tliey cintended, and 
with success, that tho item of lli. l.OJl 
formed no true part of tho cinaidora- 
tioinmoney for tlie sale. They pleaded, 
and proved, that tho consideration was 
Ks. 3,0C0 only, and it is (dear from the judg¬ 
ment of the Still-Judge [and the reference in 
that judgroGLt to ]yndh nv i Mul v, Wadhnwa 
(1)] that tliey liavo in the present suits 
again nused tlio CcutenIion t hat tho sale was 
merely fur that amount. In these ciroum- 
stances it would, we tliink, be unjust to hold 
(as the D.visional Judge has iield) tliat tho 
defendants sland entirely in tho place of (ho 
vendees and if the vendees commit ted a fraud, 
they rre pqiially hound by it. Tho defend¬ 
ants haveiiom tho outset protested against 
this fraud on tho paitof the vemlees and in 
their suit for prs-cinp im thev slrenuoiHly 
assei'tod that the ireiu of li-i. 1.003 had been 
fraudulently RTated in (ho sah_' d- 3 od t> l)j 
part of the coi.sidci :i( i'Mi for t ho sale, d’h 'y 
succeeded in establishing that plea, mid their 
reward now is to bo intunnod that they have 
stepped into the shoes of tho vondoes and are, 
therefore, bound by thoveryfraud which they 


oacceedod in frnsfraUog. In many respects 
a pro e np"-or who obtains a deorea boo^mes 
identiSid in interest with the original vendee, 
bit we liave no hesitation in saying that it 
would be cintrary to all notions of equity and 
justice a id repugnant to ommon sense to 
ctrry thi.s principle to the length of holding 
tiiab a pro-omptor was bound in circumstances, 
such a.s we have bnfjre in, as pntiCBpj 
c/'lifiiiiis wit.h the vendee in tho fraud which 
it lias been ITn object t> bring t> light. The 
principle ullcj -Ht siii'H tuTp-tulifiS'n 

rifiliri p'jt?st m ly p^-ts'b'y debvr the veudae 
hiimelf froai urging, in a cise such as 
tho p^e.S 0 n^ that the Sib which was 
ostensibly f>r lb d,300 w 19 in fact merely 

for K i. 3,0 0 and that an item of Ri. 1,033 
liad been entered fictitiously and for the 
purp >33 of keeping off prs-emptors L/Ccjsr v, 
Srmhr Singh (2)], Wj onfeas to s^ma 
feeling of d >ubt as to h i v fir this principle 
can legitim itoly bs oirried in such c\se3, 
and there is aitliorlty fi>r the v;ev that 
it is open even to t.he vend**o to raise the 
plea that a certain item of the alleged con¬ 
sideration shmld bo disregarded when the 
Oourt has t) decide whether full 6>nsideration 
v/,is actually pai 1 for the property sold [D^rt 
Chant V. 0-irchirn Singh (3)] But, be 
tliis as it may, we are of opinion that the 
principle c inn )f in reason and in jnstioo 
bo extended in order to debar a person who 
has, as pro omptor, anoiessfally asserted 
that part of the allege I oousideratiou was 
f'Mndulontly entered in the deed of sale, 
from thereafter maintaining that the true 
ooiisideration for the sale was the amount 
actually found to have been paid by the 
vendee. In tho present case the Coarts 
are all agreed that the actual amount paid 
by tho original vendee was Hs 3,030 
Rs. 2,i00 paid to the mortgagee, Santa 
Singh, and Rs. S,030 paid to tho vendors 
b^fvsro the Sub-registrar) and that there 
\v.99 ” necessity” for the alienaMou to that 
extent. Thi.s is aoncarrenb liuding on ft 
ques'isnof f ict, bit aoxrt fro a this, we 
two ourselves fully sitislind upon the point. 
It Ii IS al-io l)3on fo inl, and we soo no 
renin whatever to d >ubt tiio ac uraoy of 
til ' ii'diii r, th^K tho m irk 'f -value of the 

.2» 72 I\ It. lO V.h 4 j i\ L. K. lOJJi 33 P. IV. R. 
190^; [ Jnd. Caa, 8Si. 

(:t) 127 P. h. R. 1900. 
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property ia about Ra, 3,24). This f5a4fu-l' 
was arn.ed at ia the pre-emption' sail 

to which plan,tiffs were n.-, parties, and 
the latter .arc, therefore, tec’ir.-cilly 
not bound by it. But it, „as airived at 
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arter very full inquiry i;, , 

was ho.ly cutesred by the o,i,i,„a vendee 
a.id the pre-eraptors, and it would b, a 

useless w,asto of time and entail unproStable 

expenditure, if we remanded the c.asa for 
further inquiry uppu this point. In this 
conurc.ion we may note that plaintiffs in 

A “f appeal in the l„,r 

Appellate Court did not challenge the 

finding of the Sub .fudg, (based upon the 
finding in the pre empM'on snir) that the 

raarket-value of the laid was Rs. 3 240 
We may take if, therefore, for the pnrpo.ses 

of the land was about Rs. 3 240. That 
being so, we fi id that a sum of Ri 3 00) 
was actually paid to the vendors and 'ao the 

of tL T H ^ »®P''esont3 the real value 
of the land, we do not feel called upon to 

‘ w ra^'-o mortgage 

I n-nd/i iwa Mai y. Wadhaw i (1)] 

].avI%a^S the plaintiffs 

have failed to prove that the sale in 189 5 

(which was really for Rs. 3.00C) was 

invalid against defendants on the ground 

that consideration did not pass, or that 

necessity did not exi.st pro tinto 

accepted and 

pkintiffs suits dismissed with costs through. 

Appeal accepted. 


[s. c. (1912) 1 M. W. K. 43 .] 

Madras Hian: court. 

OSCOKD Cj 7IL AfPElL N'o. 10i7 CF 1910 

November 28 . 1 ^ 11 . 

/"rejew^:—Mr. Justice Sandara Aiyar and 

Mr. Justice Spei cer. 

RAMASWAMI ATE.YGAR-PnAiMTiFF- 

.Ait-llast 

versus 

Raja MurnusvvAJir aiter axd 

AyoTU'tlR —Of-F^iNDbNT^ — R-i'^ro O'" T* 
AtUchment wrong id ^IXimage.^ -^ot 

fiary/or damnges—Mader oni seroant -Tort by Govern, 
servant~2{o Clu:ie of a/ahust Ooiernnient 

Vhen aa act primi facie wrongful, e, q attach* 
meat of a poraoa^s property for reponao dae from a 
■Stranger, u committod, and actual damages are thore. 


hy su5tafiioil, no in'xlho nood be ^voved f 
clanno^os. pioreil to recover 

^ tocfcioijo nefc comnnf'fia 7 i 

of C.^ernnvMh. ovimr to cirelclG-.,, servant 

‘ jjoiiJ appe.il agijii.sr, r-ha #i 

D(3tr (>t Cnar*-1' ’• » Of tijo 

01 of 190^ Sait 

of the Court of tL. DUt'rTc''\[,;'!"- 

tabu in Original Suit .Vo. 670 of‘igOo’.' 

Apneilani.. for the 

Jhe Go:ern:neut Pleader, for the Rsspond- 

JUDG.UBN^r — E ,r .ar^ear^ 

4^^ n ^ *ir*ear8 or ro^ennA 

5; irs;.?: s, • ™*« 

allege,s belonged to him To L 

i:;.® ", 

pscTiiixry diniArr^^ ^ ^ 

for iniol V •" . anl dimao-og 

Xrit H 'Llon-L'^3 • 

confirmed the D• 3 ^■fir>^ \r -t’ j has 

oat. deciding whether'the bull beh^ 
plaintiff or not. The nnlir « *^00 

Wfs that the attachment of the bfir'’'''®'^ 

damages actually sustained bj him byLhe 

attachment of his property for revlue di 

by a stranger. The second appeal Is not 

pressed as against G ivernmeut, as indeed it 

could not lie, there being no cause of action 
ag-Tiinst Govornment. ^ 

We reverse the decree so far as the first 
defendant le concerned and remand the appeal 
a3 against him for fresli disposal accordwto 
law. The costs of the plaintiff and the Lit 
defendant will abide the result of the fresh 
hearing. The appellant will pay the costs o 
the second respondent in this Court. 

Case rcinandeJ, 
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UUAR ALI V. NASIB'UN-KISSA. 

(s. c. 82 P. H. 1911.) 

PUN.IAB CHIEF COURT. 

MisCELiANioos CiTir. Appeal No. SOI op 1010. 

June 17, 1911. 

Present :—Sir Arthar Reid, ICr., Chief Judge, 
aiid Mr. Justice Keneirerton. 

Mir UMAR ALI am> others— DiiP 2 Ni>ANTS 

— AlPKLLANIS 


versus ■ 

Musammit NASIB-UX NISSA—Plaintiff - 

H ^sro•^nR^T. 

Civil Procedure ('ode (Act V oj 1008', 8. 2 (2) — 

Decree, dermition of parties'*, meoning o} 

^Preliminary and inteilocufonj orders—Appeal -lie- 

vision. 

The words ** rit?liU of tlie partici®, in the neliniLi in 
of decree in section 2 (2) of the Civil Procedure 1 ode, 
19 j 8, niuRt be taken to moDn riglits of tho parties 
inter se in regard to the Fubject-urntter of the suit 

The following prdiininary and interlocutory orders 
ure not decrees and consequently not appealable: ^ 

(1) An order on an objection as to part of tho suit 
being based upon tbe terms of tho I^ensions Act. _ 

( 2 ” An order on a question as to how the portion 
of the claim dealing with profits is to bo determined. 

(8) An order on a demand by tho defendant that 
security should bo taken from tho plaintiff before tho 
case pi ocecds further. 

(4) An order oil an allegation by the dofendant 
that tile total Court-fee stamp rrquiied by the Court 
from the plaintiff is largelv d< ficieiit. 

Whoio an appeal will lie from tlio decree that may 
bo passed in a suit, tlie lligli ('ourt will not interfere 
on revision with merely i>relimiiiary and interlocu¬ 
tory onlet s. 

iSirt hh'/r v. Amar Xath, 1 t‘> P. U- 1908, 33 P. W. U, 
190“; Gl P. L. IC 19( 8, distinguishod. 

Mifccellarieoufl appeal t'lorn the order of the 
riistrict Judge, Rohtak, dated the 5th July, 

1910. 

The HoiiTile Rai Bahadur Shadi Lil, for 


the Appellant?. 

The Hoii’hle Khan Bahadur Mnhimmad 
ShoH* for I he Respondent. 

JUDGMENT.—This ia an appeal from two 
intermediate ('rdera passed by tho District 
Judge of Rohtak on the 20.hJune and 5th 
July, 1910, on a series of pieliminary 
object ior8 raised by the defendant at an early 
stage in the trial of a Civil fluifc covering 
property of large value. 

The plaint was originally stamped with a 
Court-fee of Rs. 1,015. By the orders under 
appeal the plaintilf has been required to pay a 
sum of Rs. 100 more, making her total Court- 
fee Rs. 1,175, representing a valuation for 
1 iiri.sdic ional purposes of Ri. 40,000 to 
Rs. 50,000. Tbe obiections raised by the de¬ 
fendant were numerou.s, but they have not ail 
been pressed in this Court. Tbe appellant 


has selected five points upon which theappaal 
is based, and the last of th.sse has been given 
up by Counsel at tho hearing, as having been 
framed iuaivertent'y, without refereace to 
the alteration made by Order II[, rule 2 (a) 
of the Civil Procedure Code, to the provisions 
as to powers of attorney in the correspond¬ 
ing section 3/ (u) in the Code of 1832. We 
have, therefore, to deal with four points, 
raised with reference to — 

(1) an objection as lo part of the suit based 
upon the terms of the Pen^iions Ao( ; 

(2) a question as to how that, portion of the 
claim dealing with prcGts is to “be determined ; 

(3) a demand by the defendant that security 
should be taken from the plaintiff before the 
ca^e proceed.s further ; and 

(4) an allegation by the defendant that the 
total Court-fee stamp now required from the 
plaintiff is largely deficient. 

Counsel for the defendant explains that he 
emsidered himself bmnd to l.)dge thisappeal, 
in case it should hereafter be held that the 
decision of the District Judge on all or any 
of these points amounts to a preliminary 
decree within the meaning of section 2 (2) 
of the present Code of Civil Prccedure. It 
is pointed out tliat the definition of decree as 
now given differs materially from that con¬ 
tained in seotioii 2 of the 1832 Code and 

Counsel repreaeuts that if any part of the 
Distriot Judge’s order amounts to a pre¬ 
liminary decree his client will by section 97 
be precluded from questioning the oirreotness 
of the order unless an iramedia'-e appeal is 
preferred. 

We have, therefore, to consider the points 
above with special reference to the tsr.ns of 
section 2 (2) of tho Cole in which a “decree” 
is defined as meaning *‘t.he formal expression 
of an adjudioatiou which, so far as regards 
tho Court expressing it, conclusively 
determines rhe rights of the parlies with 
regard to all or any of tho matters in 
controversy in the suit..” Counsel for the 
plaintiff at once raised the preliminary objec¬ 
tion that none of the points stated amounts 
to a decree as so defined, and that in con¬ 
sequence no appeal lies at the present stage. 
It was urged by him that the orders under 
appeal do not onolnaively determine the 
rights of tho parties on any point, bding 
conoerned entirely with matters of pro¬ 
cedure. 
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Coursel for (hedefendanf could say little in 

reply to this contention, which aopears to us 

to be nbviouf.ly correct in regard to, at any 
rate, the last 3 out of 4 points stated. He 

did, however, refer to a portion of the com 

mentary on the new Code of Civil Procedure 

by Woodroffe and Ameer All, at page 42 
which deals more particularly with the new 
de6nition cf a decree. Wo think that where 
the dtfinifion speaks of the rights of the 
parties, the meaning must be taken to be 
the lights of ibe parlies it,ter se in regard to 
the subject matter of the suit. We cannot 

allow that an inteilccutoiy order passed by a 

Courton any objection raised by the defen¬ 
dant, however frivolous, should be taken as 
coming within the definition of a decree and 
therefore, justifying an immediate appeal to 
a higher Court. If the very extended 
^ferpretalion of the word ‘decree’, which 
Counsel for the defendant desires us to take 
should be permissible, a defendant will’ 
practically be always able to block a siit 
indefinitely by objections similar in character 

to those taken in the present suit, and it is 

difficnlt to see bow the trial of important 
suits IS to bo conducted without ii ordinate 
delays. We do not suppose I hat this could 

have been the intention of the Legislature 
when framing the present definition of decree 
and we decline to adopt the interpretation 
snggfs'ed to us. We are satisfied that the 

orders now passed by the D.strict Judge do 
not touch the essential merits of the case 

befwfen the partifs. 

They deal wirh quegliora wLich are within 
the discretion of the Court hy which the 
case is being tried, or with matters which 
lie between the plaintiff and the Govern- 
ment. On no single point has there been 
an adjud cation which conclusively determines 
the rights of the defendant. Our finding is. 
therefore, that the orders in question do not 
amount to a preliminary decree and that 

no appeal lies to this Court at the present 
stage. 

Counsel for the defendant then pressed 
us to deal with the question on revision 
quoting as hisauth )rity the ruling Slri Dhir 
V. Amar l^ath (1), in which a Divisijn 
Bench of this Court caused orders on 
revision on a question affjcting the valua* 

(U U6 P, R. 1903; 31 P. W. R. 1903; 61 P. L. R. 

08* 


(mn of a suit for f,he purposes of Coarfc.fee. 
We lave no difficulty in dis'inguishing the 
ruling quoted. The case was then before 

this Court with reference to an erroneoni 
order passed not by the first Court but by 

alower Appellate Court. The M insif had 

declined jurisdiction and the 1 ,wer Appel- 
late Court had improperly held the suit to ha 

within the iniiadidtion of the Munsif. The 
cirourastances under which this Court felt 
bonnd to interfere on revi.sion are entirely 
different from the circumstances under which 

the present case is now before ns. We are 

quite clear that no appeal lies, and that we 
have no right to interfere on revision in the 
present case. An appeal will lie from the 
decree in the suit, and the defendant is 
seeking to anticipate such remedy as he may 
eventually have by appeal when the case 

P‘'«‘i>idice the 

plaintiff by attempting to determine before- 
hand whether the defendant will eventually 
have or will require any such remedy. 

The petition is accordingly dismissed 
whether It is treated as one r f appeal or one 

for revision. We allow Rs. 80 costs in this 
Conrti fo the plaintiff. 

Plaintiffs Counsel has asked us to take 
notice of the manner in which the trial 
ofthesu.fcha. been blocked by defendant’s 
persistent objections, proceedings having 
been stayed in thU Court since the 4 h 
August. 19 0. We agree that the attitude 
taken up by the defendants is for the most 
part indefensible, and we trust that the 

D,strict Judge will now be able to proceed 

with the trial of the suit on the merits 
without farther dilatory tactics on the part 
of the defendant. It will be part of the dtt/ 
of the D'strict Judge to endeavour to secure 
that definite issues are now drawn with as 
little further delay as possible. 

Appsil rejecUh 
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fEENI AMMAli V, AKGAMTTTTJ NADA8. 


PATITVNA KiBA. 


(b. c. (]9\2) 1 M. W. X. 90 ) 

MADHAS HIGR COUar. 

Seco.vd CivtL A^’peal No. oyj cf 1910. 

Ja»^uary 9, 1912. 

Freftfn'-. - J[\ .loRtice Miller and 
Mr .Tnan'ce Sandara Aiyar. 

SEEN! AMMAL avd A^o^HEt—D efendants 

— Ap E[.r.4M8 
versus 

ANGAMUTTU NADAR, minor, 6y wrxr 
FR END SAMI NADAR and anotjer — 

Pd* rNTIPF AND ^<0 DeFR 'D 'vT-Rs^S'OVDRNT^, 

Hindu Lnrv—Afienafion ol nn''C<frn} land for main* 
ienanre and marriage rxprnfie-i — Vnliditg. 

An Alienation of ancestral 1 jn'I by the maTiasr- 
jnp member of n Hindu family to provide for the 
maintenance an»l expenses of the marriage of his 
Btep-sietor is valid. 

Second appeal agaiost Ihe decree of the 
Diatiicfc Cnnrfc of 'J’richinopoly, in Appeal 
Sait No. lit of 1109, presented against 
that of the Court of the District 
Mansif of Srirangam in 0. S. No. 2J6 of 
D>03. 


The plaintiff, a minor, sues for partition 
and for delivery of his share of certain 
properties gifted by his father, S d defend¬ 
ant, to the latter’s s^ep-mother, Isfc defend¬ 
ant, and stf p sislei 2nd defendant, in lieu 
of maintenance and expenses of marriage. 
The did defendant was the only son of his 
father who left about i2 ac es of nrjnjii 
lands and no debts. Exhibit A was executed 
by which the dtd *lefendant gave to the Ist 
and 2ud defendants with power of aliena- 
tion in fall satisfaction of the let defendaui’s 
claim for maintenance and the 2 id defend¬ 
ant s claim to be maintained fill her marriage 
and fir the expenses of her marriage the 
suit land measaring 3 acres and 22 cents 
valued at Rs ),100. Ha contention was 
that a complete alienatiun was illegal and 

invalid and that in this case it was exces¬ 
sive. 


The District Munsif dismissed the 6 
holding that t he alienation for mainfena 
was proper and the one for marriage exp 
B?8 was imperative. Tlie D.stiict Jn. 
modihed the decree on the ground t 
the manager of a Hindu family is not entitl 

as amatter of ourse, to alienate immovea 

property absolutely in favour of maintenar 
holders. 

Mr. O. Krishn-swimier, for the Api 
Unts. ' 

A Hicdu manager oau alienate for 


maintenance of the members of the family. 
A brother can also give a marriage portion 
for his sister. Both are well-established 

propositions. 

Mr. P. H. Narayanaswamxer^ for the Re¬ 
spondents. 

The statement of the law of tlie District 
Judge is not quite correct. But • that 
amoants to a finding that in this partioolar 
case the manager was not entitled to alie¬ 
nate so great a proportion of the aDoestral 
lands. That finding of fact ought not to be 
interferred with in second appeal. 

.lUDGMENT. — We are unable to agree 
with the District Judge that an outright gift 
of a portion of the family property by way of 
a provision for maintenance is necessarily be¬ 
yond the powers of a family manager. In 
this case the gift has been found by the Dis¬ 
trict Mursif to represent a very small por¬ 
tion ol the family property, and that finding 
has not been attacked in the appeal to the 
District Judge. 

We cannot, therefore, hold that the gift was 
invalid and we allow the appeal and restore 
the decree of the Court of first instance with 
costs here and in the lower Appellate Court. 
The memorandum of objections is dismissed 
with costs. 

Apfeal allowed* 


(s. c 87 P. R. 1911 ) 

PUNJAB CHIEF COURT. 

ScC)^D CiVjL ApPBaL No. Il9d iP 1910. 

November lO.l&ll. 

Piesent'. —Mr. .lusiice Robertson. 
PATHANA—1)( PC DANT—AfPELLANT 

Versus 

NAB A— Plaint f/ a? d WATjTA — 
Defendants —Rk«pom><mtp, 

Pro empHnn —Vre-emplor and vendee equally related 
to vendor - Sharing in holding give'* no superior 
rightOlvision of propertg hettveen vendee and pre* 
emptor haring rquil right* • Price fitted in had faith — 
MarW'f^vahte to be pai I ^Punjab Pre empfion Act {11 of 

.tv. 12 <f', M h ,2i. 

Whoro two person.-^ nre equally related to tbo Ven¬ 
dor, sharing Id tlio boMi »g in wbii’h thelind sold it 
t-itunio, givoA lu fcupeiioi* li^lit of pre einplioa to 
eitbor. 

Wi.oro tlio pro omptor and the vond.*e have equal 
lii'btsof pie cuipiion, the pro.emptor is eutitidd to 
pre oinpt ono-half of the pr.iperty sold and the 
vendoo is <'ntitlod to retain the other half. 

hen it i* proved that the sale price has been fixed 
in bad faith, the market*i\tlue of the property most 
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Tie apcertaired and taken as the price to be paid bv 
the pre.emptor. 

^ Sfcni d appral from the order of the D*vi- 
pional .Inda-e, Shabrur HivigioD. at Sarj’odha 

dafed 13 h Ainu t 19:0. 

Mr. Nr-nnk fhar.(^^ for the Apppllaut. 

JUl GMENT.—The lowtr Omirta appear 
to have b *h ovfr looked fhe provisions of sec- 
tions 12 (a) and 14(6) of the present Pre¬ 
emption Act. Under that Act relationship 
gives the first right and n^hen persons are 
eqnaUy rdafed to the vendor, sharing in the 
holding gives no snpeiior right to either. 
Corseqnenfly the prr-empfor and the 

verdeein th’scase had equal rights of pre¬ 
emption. That being the case, under sec- 
tion 14. fl ine (6). the pre emptrr is enti-l.^d 
to pie-*mpt one-half and the vendee is 
entitled to retain one haT, as pre-emptor and 

vendee are f- ind by the 1 iv^er Courts to b 3 
cqnally r. Wed to the verdor. 

As *0 price the Uarred Divisional Judge 
seems to have again oveil oked the provisions 
cf the prepent Pre-emption Act. Section 2Z 
provides that whenever the price has been 
fixed in bad faith the mnrhd.v tlue must be 
fixed and taken as the price to he paid. 

The price has been found to bi Rs. 400 
I accojd pclv accept the appeal and decree 
t^hafc the plaintiff shall he entitled to one- 
half of the land claimed on payment of 
Its. 4.(JJ within one month of date. If not 
Po paid the fu*t stand.s disraiesed with costs 

If so paid each parly to bear his own costs 

threughont. 

Apped accepted. 
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In Inam an atfacbmont is made aMhe risk of the 

afctachins crerlito,. and he U reanon.ibln fnr any re. 
snit^ which can bn traned fn an nnlawf ,| attachment 

caned ont_ upon aprdlcati.n made be him In tha 

ca e of Jtale m ewention in Indi i a’thonr'i there ia no 
warranty cricen b • the Conrt or by the odi .er ente red 
wir,h the duty of cai-ryin? o„t the enle, but there la a 

belono; to the judu^ment-debtor. T m property is sold 
as the property of the j„ larment-debtor on J renre 
aentation to that effect male to the Court hr 
decree-holder who is takinar out eitecr i m 

A straneer wh.ise property i. sold behind his back 

se't asTie!*"" ‘he sab 

Where the deoree-hol ler pointed to a oa.Tia.ra as 
th , property of the jnilarraont-dehtor which was there 

toe plaintiff S ore lecesmr in.tub hut snhsnnaa,n|.|„ 
a suit brought by a third person d liminTthe oariUe 

nln' TT , I”-" P'l-'-'n-er lost It: ” 

Ibid, tint the i.laintiff was entirl. I to reeryer the 

purchase.m me.y f.-.m the discren hold t ^ 

Per Pi,;p/*, ^ d ribf, Ji.lrisdile thaf 1-ha 

Hiith Court sh,.,ld i.i e.cepli ,a il ones aswt aVn, 
Whe7e"the d’-cd-’’ ® ■Courts 

bia yn princio.e, of iyy. dtit adalT::'^ 0 -' 

C| ute jrro n I for i ifcerfence, nn l^r secr.i i-i 9^ i> 

oftheSnillOa’H'iOoirfiluIh.fora him fir (l-tor 

ha ™''tL s" 

snn on the sxi-I thrigh hone^Ji.lv^ arrived afc 

n upon a r3asonaSIe ati I fair confident,ion of fcho 

li vapplica »Io to the poiatand the a-tthoriti^;, th^re- 

pai-J 1 V.'r ^ ^ ^ p'e- 

see:..! appe;,b ‘^ 


fs c. 14 0 C, 343.) 

OUEH JUDICI/iL COMMISSIONER’S 

COURT. 

Civil Applicatiom No. 2.S cp 1911. 

December 5, l&ll. 

Freient-.-yir. Piggott, ,T. 0., and 

Mr. liin.’asy, A. .1. C. 

BRIJ MOHAN IjAL — Defsadant 

versus 

M«s,rmmr< MUNNI B’lH-Pr.AiKT ff 

Cayent emptor, np,iic,?„-.,Vy nf-AlInrhir,', rredHor, 
respor,^,hihty of- Decee-hoHer. Imhlito of, for 
per orfachme,.l- Wa,ranty of Htle of fedgmeif-debtor - 
Reiviston by n,gh Court ^Provinchl Smill Couap 
C ourts Art (fX of \S^7 ,f: 25. ^ 

Per Lindeoy, A. JO-The rule of enrenf-mptor has 
no application in India in the case of orcUnaiy sale s 
9f goods by private contract. 


Applicitian against the decree of the Judge 

dated 2Iafc Njvenbir 1913. 

Panditjr.iri NAiphur, for the Appellant. 

Baba BtsWIpir Afutk Srioasl.va, bolding 

(be b, lef of Mr. JagaioUn Nath Ohak, for the 
Kespondeot. 

JUDGME>4T. 

LfNDiAT,^ A. J. 0.—This is an appliexMon 
U'’der secti n 25 of the Provincial Snail 

Cu -0 C u'fs Act (EXof 1837) forrev's^on 

of a decree passed b/ the Ju Igo of fchs Smill 
Cue 0 u’S Lackmw. on the 21s-. Nivsu- 
1910, in a suit b'onrhh b/ Lichman 
Prasal and Ram D s aga-nat Brij Mihan 

Lil fjr ih? reovsry cf Rs 67, 

The pUintifT.s were the sacnesws-in-inter- 
esh of one Bshari Lai. decease 1, wSn on the 
lUh N.jverab^r. 19)7. at. an fiu itioa sale in 

execah’on of a decree, obt lined by the defend¬ 
ant Brij Mihan Lil, unrohaaed a carriage 
(palki gari) for Rs. 67-7-0. 
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nriTJ yOHAV lal v. munni bibi. 

Tbe tii'cbflse-m'^noy wrs (deposited and 
was in d ie cnirse pa d <o ^be decree bolder. 

The decree bad b'en • h ained against fcwo 
p'rsons n liwar ar'd Sobban and previors to 
tbe sale the cariiifire bad b'^en atlaobed 
while in tbe pnepeesinn of D liwar. In .^uly 
1908, apuit wafl brfu?bt, hv one Yasin Khan 
for rfC(V 5 Ty of the carriapro on the ground 
that it wap his property and not tbe proper¬ 
ty of tirber of the jn Igment d-b ors. The 
defendants to that siit were tbe decr^e-bold- 
der, tbe two ;u lerment-dtb^OTS and the auo- 
tion-rnrcbaeer. The cl dm was decreed, tbe 
Ctiifc bolding it to be proved that tbe 
cariiage wfs tbe property of the plaintiff. 
Tbe reiu'b wfs that tbe purchaser had to 
dtl ver the cariiage to Yasin Khan. The 

present suit W} s brought after tbe death of 
the purchaser b/ his legal rppr*=8entatives 
against the decree-holder, Brij Mohan Li', 
their cess b ing that they were entitled to 
Lave the putchase-roCney refunded as it had 
tamed <n* that neither of the julgment- 
deb^ors had any title to the property sold. 

The Court below decreed the clairo. In 
rev'S*on it is contended on behalf of the 
dectee- holder that the Court was wrong. It 
is argued that as there was no warranty of 
title at the sale in execution the ruls of 
caveot-emfior aprbes and the purchaser has 
no remedy if, after the sale, he loses the 
property purchased on the ground that it did 
not bdloog to the iudgmenUd. b'or. 

Before proceedirg to deal with this argu¬ 
ment it is necessary to set cut the facta 
rditing to the attachintn^ and sale of the 
property in question. Ttie proceedings, it 
may b? noted, were tekin unner the former 
Oodeof Civil Prcctcu e (Act XIV of 13:2), 
which was in lore* ar t e time. 

The decree l.old»r. B/ij Mohar, applied on 
the 22( ri -’u'y, 19C7. for execurion of his 

d.eree avaiLht liis judoment.dtb oi.s, 1) lawar 
and f ub'ian, by a ‘ gtneral attachment*’of 
their pioperty. A notice was isfned Brat 
u. der p»clioti 248 of 1 he C< de to the jiulg- 
meat d* b o s to show out. No oj u e was 
shown aid an • rder of attachment, directed 
to the N z wis then iasned. This order 
gives the iiarais of the jur g nent d b ois 
and direota the NriZ r to attach rhe mr»veal Ir 
propeit/ of the said judgraent-d b ors” 
according to the scher u'e attached, or auoh 
property as the droree-holder might point 
oat. No list was attached to the order and 


[1912 


attachment was carried out eventnally with 
the aFs'stance of an agent of the decree- 
holder who pointed out a carriage as property 
liable to he ee*z’d. The seizure was made on 
the 4th September, 1907. 


Thereafter, a sale proclamation was issued 
under section 287 of the Code in which the 
property directed to be si 11 is described as 
belonging to the judgment-debtor (whoee 
name appears in the heading as Dilawar 
Khan). A description of the property is 
added at the bottt m of the proclamation ‘ a 
pdki gnri. black colour, No. 139, bearing the 
name of Ya^in Khan, etc ” Finally the auction- 
sale was held and the property so described was, 
as already said, purchased by Behaii Lal. To 
come now to a consideration of the argument 
advanced on behalf of the applicant to the 
effect that the auction*purchaser has no 
remedy in a case of this kind and that the rule 
of cnxc'it emptor applies. It may be observed 
in the first place that this rule has no appli¬ 
cation in India in the case of ordinary 
sales of goods by private oontraot (r/. sec¬ 
tion 109 of the Indian Contraot Act). It 
may, however, be conceded that tbe rule of 
law laid dawn in this section does not of its 
own force apply to sales in iniifMm, In 
England it has been held that in the case 
of sale by a Sheriff in execution in ordinary 
course there is nothing from which, accord¬ 
ing to English Law, any intention to warrant 
the title of the execution-debtor can be 
inferred; accordingly, a purchaser of goods 
seized and sold in execution in ordinary 
course by the Sheriff cann* t recover tbe 
purchase-money he has paid by reason that 
it turns out. that the goods did not be¬ 
long to the execution-debtor. The following 
paa‘age from Eichol.'z v, Bannister (1) 
explains the reason ot this rule:— The fact 
of the sule taking place uiider auoh ciroum* 
stances, {i. e , the case of the sale by the 
Sheiiffscf goods se 2 d under a ^ /#) 13 


notice to buyeis tliat the Sheriff has no 
kiioftlfdge of the title to the goods and the 
huyiis conmquently buy at their own peril, 
^lany oonitacia of sale taciily express the 
same soib of disclaimer of warranty.” It 


is. however, to be remembered that the law 
of execution in Eogla* d is different from that 
in India as pointed out in the Privy Oounoil 


( 


(1) 17 0. B. (n. s'! 70 Sj at L, J. 0. P. 105; U Jar, 
N, s.) 15; 12 L. T. 7 o; 13 W, K. 96. 
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judgment in Ktssori Mohon Roy v. Rar$u\h 
Das (2). 

At ppge 442 of the report their Lordships 
remar I : — 

The appellaotH raainlv reltpd upon ihe 
English case of Wal er v O'JiTjgiS) which was 
cited as an aathoiify for the proposition that 
a jcdgirent.creditor is nob responsible 
for the cor Sfqacr.ces of a sale, under a 
judicial order of goods illegally takei in 
execntinn in satisfaction of his debt. W.1 er 
V. Ohnng (3) would have been an author¬ 
ity of importance had the law ^f execution 
been toe same in Ir.dia as in England, but 
there is in that respect no analogy befewten 
the two systems. Tn England the execution 
of a decree for money is entrusted to the 
Sheriff, an officfr who is bound to use his 
own discre-ion and is directly responsible 
to those interested for the illsgal seiz ire of 
goods which do not belong to the judgment- 
debtor. In India warrants for attachment 
in secority are issued on the fx pnie applica¬ 
tion of the creditor who is bound to specify 
the property which he desires to attach and 
its estimated value. In the present case, 
by the terms of the pcrwtna. no discretion was 
allowed to the officer of the Court in regard 
to the selection of the goods which he 
attached, his only duty was to secure 
under legal fence all bales of jute in the 
respondents’ premises which were p )inted out 
by the appellants. The illegal attachment 
of the respondents’ jute was thus the 
direct act of the appellants for which they 
became immediately responsible in law.” 

This description of the law in India 
regarding attachment before judgment 
applies equally well to the law relating to at¬ 
tachment in execution cf decree and 
particclaily to a case like the present when the 
attachment of goods was carded out under 
the direction of an agent of the decree holder 
himself. It seems to follow from this exposi¬ 
tion of the law that in India ihe attachment 
is made at the risk of the attaching 
cred tor and that he is responsible for any 
lesulls which can be traced to an utlawful 
attachment carried cut upon application made 
by him. It dees not seem to be correct to say 

that in the caseofa ealein tXFcuiion in India 

there is no warranty of title. No doubt, there 

(2) 17 C. 4?G;17 r. A. 17. 

(3) I H. & C. 641; ?2 h, J, Ex, 142; 9 Jur, (n. s.) 
63i 7 L. T. 633; 11 W. R, ltd. 


is no warranty given by the Court or by the 
officer entrusted with the duty of carr- ing out 
the sale: but it may, I think, be properly said 
that there is a warian^y by the decree-holder 
that the pr-^perty does belong to the j idg. 
raent-debtor. In execution of his decree tfio 
property which he can attach an i bring to 
sale ^ is the omperry of the j idgment-debtor 
(section 266 of the former Code of Civil Pro¬ 
cedure) and all steps taken by the Court in 
the way of attachment and sale are taksn on 
the strength of his represent)n that the 
property to be seized and sold does in fact 
bel>ng to his debtor. 

As has been pointed out, the property 
attache! in the present exse was described 
as belonging to the debtor both in the war- 
rant of attachment and in the sale proclamx- 
lion. The decree holier is responsible for 
this declaration and cionot, in ray opinion, be 
heard to fa/that there was no warranty of 
title and that the auction-purebasar bought 
at his own risk. 

A case very similar to the present was 
dealt with in Fmnji Buni DaUfir v. 
Harm'isii Fe tin i iramji (4). in which the 
whole law upon the subject is dissussed in au 
exhaustive j idgment of Green. J. 

lo that cise, at page 264 of the report, 
after referring to the observations of Brie, 

C. J., in Eicw'tz V. B innitser (1) cited above 
he say?: — 

B It if in a sale by the Sheriff there is 
not only no disclaimer of warranty, but even 
an express assertion that the goods are the 
property of the execution debtor, I cannot 
see why the Sheriff and the execution creditor 
(if responsible for such assertion) shoal i not 
be held bound by such warranty to this 
extent at least that the SberiS (if he has 
still in his hands the purchase-money) or 
the execution-creditor (if the money has 
been paid over to him) is bound tj restore 
it to the purchaser in case it has turned 
out that the purchaser has not got that for 
which he paid.” 

In the case with which the learned Judge 
was dealing the property sold emsistedof 
certain sh: ims iu a trading compeny and 
it was prove!, as it is in the present case, 
that the property was described in the war¬ 
rants for attachment and sale, as the property 
of the judgment-debtor, and as it turned out 

(4) 2 B. 253. 
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tV;at. this drseripUan was wrorg and 
the sharf a belongrpd to a third parfy he direob- 
ed the decree-hol ler t > refund the m may. 

In this c>nr,eot.ion it may b) no^ic^^ that 
whereas un the B ’^t Oodo of Civil Pro* 
cedure, Act V'lH of 18>3. it wis provided 
by section 21^ that in all cises of sale the 
proclamation should declare that all that was 
to be sold was the “ncrht, title and interest 
of tlie defendant in the property specified 
therein.* the pubseaopnt Codes, ^e, Acts 
X of 1877 and XlV of 1882, contain no 
pnoh provision. Under section 249 of Act 
V*Il of 1869 it rniffht very well have been 
held flat the declaration referred to therein 
amounted to a disclaimer of any warranty 
of title and that the purchaser took the pro- 
perty with all its defects. Under the 
present law there is no such disclaimer. 
The property is sold as the property of the 
judgment-debtor on the representaHon to 
that fflect made to the Court by the decree- 
holder who is faking out execution. The 
learned Counsel for the applicant rf-l'ed upon 
the case of Domh All'j KJtin v. Ahlio^- Azeez 
(5) and in particular on a passairo in the 
judgment to be found at page 12C of the 


report which reads: — 

Now it is, of course, perfectly clear that 
when the property has been so sold under 
a regular (xecution and the purchaser is 
afterwards eviored under a title paramount 
to that of the judgment debtor, he has 
no remedy either against the Sheriff or the 
judgment-creditor. This, however, is be¬ 
cause the SheritT is authorized by the writ 
to se za the property of the txecntion debtor 
which lira within liis territorial jurisdiction 
and to pass the deb'oCs title to it without 
warranting that title to be good.” 

In my opinion this case cannot help the 
applicant here. '\ heir Lordships were 
dealing with a case in which a aale had bf-en 
made ly the Sheriff in (xeciti:)n of the 
decree of the High Court of Calcutta on 
its original side. The t'ivil Precedure Code 

of 1?59 did not apply to 
in Courts established by 
except in so far as ir. related to the 
examination of wi-liessos under commission 
and to the execution of decrees out of the 
jurisdic ion of the Couits by which they 

were passed Uf. section 382 of Act ViJl ol 

1859 ) Thplaw rflatiijg to sales in exeou- 
(6; 0 I. A. 116, 2 C. L R. 5J9; 3 0. 803. 


suits instituted 
Koyal Charter 



tion of decrees of the High Court on ifs 
original side at (hat date appears to have 
been the lav obtaining iu Bagland, As 
already rematked. that lav has no analogy 
with the la v of esecution as laid djwn iu 
India in the Code of Civil Procedure. 

There remains to be noticed one point 
wliic’i was raised iu the course of argument, 
namely, that the sale at which Behari 
Lai purchased, has never been set aside and 
is absolute. It has been suggested that 
this fact is an obstacle to the recovery of the 
purchase-money fr^ra the decree holder. la 
my opinion it is not. I*, is true that in the 
suit filed by Y isin Ivhan for reoavery of 
his property, he did not ask that the sale 
should . 1 0 set aside nor was any such 
declaration made. BaS Yasin Khan was 
undtr TO obligation to have the sale set 
aside, lie was no party to the decree 
obtained by Brij M )han Lai. A stranger 
whose property is s )ld behind his back 
without any auth Tritv d )es not nssd to 
have the sale set aside [ Vurusf'nlj i K^idu v. 
Ranasimi (G) anl Kadir Tl'issiin v. Huitin 
iSa^i;6 (7)] A suit, to set aside a sale would lie 
only at the instance of a plaintiff who WTuld 
be bound by the sale if he did not s looeed in 
gebii'ig it. set a-ile. I*-, caunob be ojuteaded 
that Yasin Khan who was no party to the 
decree was a person who would ba so bound. 

In my opinion, therefore, the decree of the 
Court below is orreot. I would dismiss this 
applieition with costs, 

PiG30Tr, J. 0. — I have had the alvantage 
in this cise of reading the order prepared 
by my leirned olleagie. I am not able to 
concur unreservedly in the view which he 
lias taken of the facts of this oiseandof 
the lav applicable t) the svm). My 
objection to the pTsit.i)o in which the parties 
conc-^rned are left by the result of the 
litigation, s> far as it has at present gone, 
is a very simple one. The persons wh> 
apparenrly banetib by that result are D lawar 
an 1 Sibhan, the ju Igoi^nb debtirs iu the 
original 3 lit, whoso judg nent-dsbi has ap* 
parantly biei al^isfi^^ to thj extenb of Rt. 
G7 by the sals of a nirriig) which belmgei 
to 8 );u )h ) 1/ eUo. To ^y, at any rats, deserve 
UT c )u lid ana’ll»i, an I, i t 13»I, I fi 1 1 it very 
diffijoU tobslij/e iuth3g>>l fiiti of their 

pr»n>»liTr^ in oTojeodja with the attaeV 

ifi 18 M. 47s. 

(7; 20 M. 118. 
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men^ of this carriage and its sale for the 
benefit, of their decree-holder. It may, no 
doubt, be said that, af^er the result of the 
suit brought by Yasin Khan, the position 
was such that one of two innocent 
persons must suffer, either the decree-holder 
Brij Mohan Lai or the representatives of 
the auction-purchaser B rhari Lai. There 
is, therefore, no doub*^, force in the argument 
that, under such circumstances, the resp msi- 
bility should be held to lie rather upon 
the decree-holder who set the law in motion 
and obtained the attachment and sale of 
a carriage which did not in fact belong 
to his judgmtnt-debtors. It seems tome, 
however, that the point cannot be finally 
and satisfactorily determined without going 
into the further question as to whether 
the suit brought by Yasin Khan was or 
was nob rightly decided. On this point I 
think it sutEcient to say that I entertain 
grave doubts. My learned colleague has 
not thought it proper to mske any allusion to 
a circumstance alleged before us in argument, 
but as to which there does not seem to be 
satisfactory evidence on this record. The 
allegation was that Yasin Khan had in fact 
objected to the attachment of this carriage and 
preferred a claim to the same as being his 
own property under the provisions of sec ion 
278 of the former Code of Civil Procedure 
(Act X V of lS8i) in the course of the 
execution proceedings which preceded the 
auction-sale. If this was in fact the case, 

I should be disposed to hold that Yasin 
Khan was not a person entitled to the 
present possession of the said carriage within 
the meaning of aemion 10 of the Specific 
Relief Act (I of i877). It may be that he 
would have been entitled to compensation 
by way of damages as against the person 
or persons held by the Court to be res¬ 
ponsible for the loss which he had suffered; 
or that he might have recovered possession 
of the carriage upon a suit so framed as 
to involve a declaration of the nullity of 
the auction sale. c^uld ni*-, I think, 

have pleaded the provisions of section 11 
of the Specific Relief Act, unless it wai 
shown tPab possession of thecirriage had been 
'wrongfully transferred’* by a im 3 act in- 
volving violence, fraud, or bid faith. If, 
however, tbe suit brought by Yasin Koan 
was wrongly decided, the question to 
my mind would arise as to the responsibility 



of the defendant-auction-purchaser for 

submitting to the said decree instead of 
se king his lawful remedy by way of 
appeal. 

These are in brief ray reasons for being 
unable to concur unreservedly in the view 
f'f the case taken by ray learned colleague. 
I do not feel it incumbent upon me, however, 
to dissent from the order propised by him. 
The matter before us is an application in 
revision under section £5 of the Provincial 
Small Cause Courts Act ([K of 1887). 
There seems to mo a growing tendency to 
invoke the provisions of this section before 
this Court in a manner never contemplated 
by the Lsgislature. An order passed by 
the Judge of a Court of Small Causes in 
the rightful exercise of his jurisdiction is 
not appealable at all. It is not appealable 
even on grounds which would justify a 
second civil appeal under the provisions 
of section 100 of ihe Code of Civil Procedure, 
The revisional jurisdiction conferred upon 
this Court by section 25 of the 
Provincial Small Cause Courts Act (IX of 
ISSO is, iindouhte lly, wide and general, 
and is not limited by any precise conditions 
suoh as are imposed by seotion 15 of the 
Code of Civil Procedure upoi the High 
Court 8 exercise of its revisional jurisdiction 

generally. It is, no doubt, advisable that 
the High Court should in exceptional cases 
assert a general power of revision in suits 
tried by Small Cause Courts, where the 
decision arrived at apoears to bs capricious 
or perverse, or arrive! at in defiince of 
well-known principles of law. It would bs, 
however, contrary to the clear intention of 
the Legislature if this Court were to allow 
itself to be drawn into such an exercise of 
its powers as would virtually make section 
100 of the Code of Civil Procedure applicable 
to all decisions pronounced by Small Cause 
Court Judges It is nob to my mindatall 
an adequate ground for interference under 
section of fhe Provinciil Small Causa 
Courts Act (tX ijf 18i7) that the presiding 
Judge of the csmiU Cause Court hal before 
him for determiuati>n a d>abr,fal issue of 
liw, and that his decision on the said is^ue 
thnagh honestly arrivad at ani upna a 
r 0 iS)aablo and fair onnaidera'^ijn of tbe lav 
applicable t> the point and the authorities 
thereon, is one which this C jurt might not 
have been prepared to affirm if tho matter 
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had come before iti in a eeond civil appeal. 
The pre5»enti case is a peciliarlv strong 
one. The q-iestion of law raised before the 
learned Judge was ot so d^abtful a nature 
tha’’ my Iparned colleague and myself have 
been unable to come to an entire agreement 
in respect of it. Moreover, my own opinion 
is that the point could not be adequate¬ 
ly decided without calling for and examining 
the record of another suit, namely, that of 
the puifc in which Yisin Khan appeared 
as plaintiff. On the record of the present case 
as it stanrs, I am not able even to determine 
with cprtainry the pure question of fact whe¬ 
ther Yasiu Khan had or had not fil^d an 
objection under section 278 of A.ct XIY of 
1882 in the course of the previous execution 
procei-dings. 1 am altogether indisposed in 
connection with a matter like the present to 
press the tevisional jari.sdic ion of this Court 
80 far as to call for the rec:)rd of these execu¬ 
tion proceedingp, and of the suit Mi'isequently 
broUeh'} by Yisin Khan, and to subject them 
to that consideration which would, in ray 
opinion, be necessary before I coulvi return a 
dtfi' ite fiiiding on the issue of law which has 
been ar^uid before us. I am content, there¬ 
fore, to say that 1 find no adequite reason for 
interferercd in revision with the order of the 
Court below, and that I oncur, therefore, 
with my learned colleague in directing the 
dismissal with costs of the present application. 

Application dismissed. 


is. c. 85 P. R. 1911.) 

punjah chief cocrt. 

First Civil Aepkil No. 120.^ of 1909. 

October 26, 1911, 

Present: —Mr. Juitice Kenoingiou aud 

Mr. Justice Johnstone, 
ilfir AMAN-ULLAU and oraERS— 

DhFEiN0.iNrS— ArPB..LANTS 

versus 

ABDLL GHAFUHaxd anctuer— 

Fl^im kks—Rksi'Ondents. 
rimjnh Ljuh Ad iiv -'5, 20, 31—J/t 

etlvef>cy - AppiaL jroni order nn*ici's. 2fy iia.-sscd bo'oro 
administr'.iioh oj t^ai<i(c — Ur Icr not a decree--Mctiitiiig 
anl ej)'tct oJ onicr -Order reju^ing or grunting disc'utrge 
not to hi maae tilt estate julhj administtred—Hates 
under « 31 — Rule alioieing jroni order under 

8, 25 ultra vires 

An order under section 25 of the Piinj. b Laws 
AOv rtfubing to discharge an insolvent passed before 


the administration of the estate is complete is not a 
decree and i-^, consequently, nob appf*alable. 

The rule allowing appeal to the Chief Court from 
such an order is ultra •'ires of Govenim mt. 

Him L>il V, l.ndh'i Sinjh, 6! I*. K. 1S83, followo'l. 

An iiisilveney 'ourt should not discharge, or 
refuse to di^ch irg' an insolvent until the e-itate is 
f illy ndiniiiiotered. If an order refusing discharge is 
made befo-'o the administration of the estate is com¬ 
plete, it shoul 1 be taken t > mean that at that stage 
theCoirbsaw no sutlicient groun Is for a discharge. 
When the adminisirsition is c >niplete, the (* 0 'irt has 
full power to again consider whether the insolvent 
should bo dischaigjd or not. 

First appeal from the order of the Julge, 
losolvents Estates C u^t, at Amritsar, dated 
the 30:ih August, 1£0>. 

Mr. Fill i Rusiin, for the Appellants. 

Mr. Duni Ohind, for the Respondeuts. 

JUDGMEN r. --Thi^ was an insolvency 
cise under Ait lY of 1572, sections 22. et seq. 

It is unnecessary, for the pu'*piae3 0f this 
appeal, to d sc is? the facts in great detail, 
as it seems to us clear that no appeal lies, 
but some discussion is necessary in order to 
maks clear an error into which the lower 
C< iir: has fallen, which might otherwise give 
rise to farther trouble. 

The Applicants, who form a firm, were duly 
declared insolvents at the instanos of two 
creditors, two oreditoi s opposing the declara¬ 
tion. The Court then began administration of 
the estate, and presently the insolvents applied 
for their discharge. The Court held an 
inquiry into the oinduot o( the insolvents, 
and then, with advertence to section 25 of 
the Act, ruled that while it was not neces¬ 
sary to commit them to jail, they were 
not entitled to their discharge and so rejected 
the applioatiou. It then proceeded with the 
admiuistration of the estate. Meantime, 
however, the insolvents filel tbe present 
oppeal against the order of refusal to grant 
discharge, and it is this appeal which we 
think does not lie. No doubt in the rales 
under section 31, Act IV of 1872, an appeal 
to the Chief Court is allowed; but in /Sum 
LuZ V, Lfidhi Sivgh vl) which was followed 
ill Ram Chand v. Bilta Mul (2) that rule was 
declared u tra vires of Government and it was 
held that lio appeal lay in such oases, unless 
the order onn plained of amounts to a "deoiee," 
which the pitsent order, as explained below, 
oenainly does not. We see no reason why wa 
should not follow that ruling; and wa do not 

C) b2 P. U. ]S'0. 

{2) F. K. i\)Ai 13 lud. Cos. 837. 


INDIAN OASES, 


Vol. XIII] 


809 


PABME5HAR DAT MOHAMMAD ABDt HASAN KHAN. 


see our way to treafciog the case as one of 
revision. 

Under Aofc TV of 1872, the Court should 
not, so far as we can see, either grant dis* 
charge or refuse discharge until rhe estate has 
been fully adrainijtered, see section 29. fa* 
solvents themselves prematurely move the 
Court to discharge them, and, in our opinion, 
though the Court was probably light in in¬ 
quiring into their conduct, in order to see 
whether punishment under section 25 was 
called for or not, it. should not have given any 
definite finding or ord-r as to their right to 
discharge untiltheadministratioD of the estate 
was complete. The order should be taken to 
mean that at that stage the Court saw no 
sufficient grounds for a discliirge; and it 
should be fully under.stood that, when the 
administration is complete, the Court will 
have full power to consider again whether 
discharge should be granted or not. 

In these circcmstances, we dismiss tlie 
appeal, and direct; that appellants do pay 
Rs. 32 costs to those respondents who have 
appeared. 

dismissed. 


(s. c. 14 0. C. 335.) 

OUDH JUDl^;iAL COMMISSIONER’S 

COURT, 

Fiust Civil Appeal No. 140 cf 1910. 
November 23, 1911. 

Fresent: —Mr. Piggott, J. 0,, and 
Mr. Lindsay, A. J. 0. 
PARME3AR DAT and others— 

Dsfendants 

versus 

RAJA MOHAMMAD ABUL HASAN 
KHAN AND ANOTHER—Plaint pps. 

Construction of decree —Dahyak - Under>fjroprietary 
right—Oudh Rent Act (XZll of J8S6), s. 3, cZs. (8) and 
(9^ — United Provinces Land Revenue Act {III of 1901 
s. 4ft cl, (15 —Ctuif Court Juribdtction—Declaration of a 
person as a mere Thekadar. 

The defendants’ ancestors brought a suit in the 
Settlement Court for sub*8ottlement on the assertion 
that they held the village in hirMeuure. The claim 
for sub* settlement was disallowed and all that they 
were held entitled to was a decree confirming their 
existing possession coupled wi:h a condition that 
the Tnlukdar was always to retain the power of fix¬ 
ing their rent and of renewing the lease. It was also 
declared that they were entitled to an allowance as 
dahyak of 10 per cent on the amounts of rent fixed 
by the Talukdar, If they accepted the terms of the 
lease offered by the Talukiar they were to be entitled 
to deduct the allowanco from the rent payable by 


them. In ciso they refused to accept the terras thev 
were to be paid 10 per cent, out of the annual rental 
received by the Tnluhlar. It was admitted that for 
some years subsequent to the Settlement decree they 
were out of possession, the superior proprietor having 
leased the village to other persons during that 
time: 

Held, that, whether or not the right to receive dahyak 
is hertitable and tran3ferable,a right of possession such 
as was conferred by the above decree is neither herit¬ 
able nor transferable 

Hold, further, that having regard to tlie language 
of the decree as a whole the right of the defendants 
(lid not amount to an under-proprietary right as de¬ 
fined in the Oudh Rent Act and the United Provinces 
Land Revenue Act 'III of 1901). 

Held, also, that a Civil Court has no jurisdiction to 
make a declaration that a person is a “mere thekadar*' as 
such declaration amounts to a determination of the 

class of tenancy which is exclusively within the cog¬ 
nizance of the Revenue Courts. 

Appeal against the decree of the Subordi¬ 
nate Judge, Gonda, dated 28ch November 
1910. 

Baba Bisheshar Nath Srivastavat for the 
Appellants. 

The Hon’ble Rai Bahadur Sri Ram^ for the 
Respondent No. 1. 

Baba Basudeva Lai, for the Respondent 
No. 2. 

JUDGMENT,—First Civil Appeals Nos. 
140 of 19i0, 24 of 1911 and 29 of 1911. 
These three appeals have arisen out of a 
suit for declaration brought by the plaintiffs 
who are superior proprietors of the village 
of Kapurpur (with its hamlet Sabalpur) 
against Parmeshar Dat and ten other 
defendants who are in possession of the 
village. 

The declaration which the plaintiffs 
sought is set out in paragraph 23 of the 
plaint, namely, to the effect that— 

the defendants have neither superior pro¬ 
prietary rights nor under-proprietary rights 
nor proprietary rights of any sorb by way of 
birt or perpetual lease in the said village 
Kapurpur together with its hamlet Sabal- 

par.nor have they any right more 

than-that of mere f/ieVaiars (lessees) in the 
said village.” 

The suit was resisted on a variety of 
grounds of which, for the purpose of decid¬ 
ing these appeals, it is necessary to refer to 
one only, namely, that the defendants had 
under-proprietary rights in and were under- 
proprietors of the village in question. 

The lower Court granted a declaration 
that the defendants had neither proprietary 
nor under-proprietary rights in the village, 
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but refupedto make any of the farther declara¬ 
tions set oat in the paragraph of the plaint 
referred to above. 

Bjth sides have appealed. The defendants 
claim that they are under-proprietors and 
have under-prorriefary rights and say that 
the Coutt below was wrong in refusing to 
reconguiae ttieir status. 

Each of the plaintiffs has preferred a sepa¬ 
rate appeal on a common ground, to the 
effect that the declaration granted by the 
Subordinate Judge is inadeqaate. 

The only points, therefore, which we have 
to determine are,— 

(1) Whether the defendants-appellants 
are or are nob under-proprietors with under- 
proprietary rights in the village in dispute? 
and 

(2) Whether the plaintiffs were entitled 
to any further declaration than that allowed 
them by the Subordinate Judgt ? 

In order to explain the object of the suit 
brought by the plaintiffs it is necessary to 
refer to certain previous proceedings between 
the parties in the Rent Courts. In 
the plaintiffs attempted to eject the defend¬ 
ants by notice under the provisions of section 
5‘i of the Oudh Rent Act. The defendants 
contested ttie notice and their objections was 
upheld on a finding that they were not ordi¬ 
nary the^adars (lessees) liable to ejectment 
under that section. This decision was 
affirmed in appeal by the Commissioner of 
the Fjzabad Division in his order, dated the 
2l8t September 1904. It is this refusal of 
the Rent Courts to treat the defendants as 
ordinary tkfikadirs which has driven the 
plaintiffs to the Civil Court for a declaration 
of the defendants* status. 

The first question then is—Are the de¬ 
fendants-appellants under-proprietors or 
not? It is common ground that in lS7i 
the predecessors in-interest of the defendants 
brought a suit in the Ssttlement Court 
against the then tnlukdar and obtained a 
decree defining their rights. Whatever may 
have been the legal relation existing between 
the parties prior to this litigation it seems 
perfectly clear that the present relation 
between the plaitititTs and defendants must 
be determined with reference to the terms of 
the decree* 

In order, therefore, to decide the question 
whether or not the defendants are under- 
proprietors, we have to interpret the provi¬ 


sions of the decree, and to consider whether 
the rights conferred by it upon the defend¬ 
ants* ancestors were under-proprietary rights 
the possession of which entitled them to be 
styled under-propiietors. 

According to the judgment of the Settle¬ 
ment Court, it would appear that the suit 
bro ight by the defendants* aDO‘:»stor8 was one 
for sub settlement, and their claim was based 
on an assertion that they held the villages 
in birt tenure. Their allegation was that 
the6«>^ tenure had bsen conferred upon them 
for valuable consideration—an allegation 
which does not appear to have been made 
good, for the terms of one of the hiri pUtars, 
re-produced in the judgment, shows that 
the grant was hlshnn prit kkushast which 
is not a grant for v^laable consideration 
at all, but a grant by favour (raipati). 
The claim for sob-settlement was disallowed 
and all that the plaintiffs were held entitled 
to was a decree confirming their existing 
possession coupled with a condition that the 
T'dukdar was always to retain the power 
of fixing the rent and of renewing the lease. 
It was declared that the plaintiffs were 
entitled to an allowance as dahyxk of 10 per 
cent, on the amouuu of the rent fixed by 
the Tulnkdur. If the plaintiffs accepted 
the terms of the lease offered by the 
'1 ilukdar and got possession they were to 
be entitled to deduct the allowance from 
the rent payable by them. In case they 
refused to accept the terms and the Ttlukdar 
took the village) under direct management 
(kham) the plaintiffs were to be paid 10 
per cant, out of the annual rental income 
received by the Tilukdar, 

According to our interpretation of this 
decree, what was given to the plaintiffs 
was a right to reoaive 10 per cent, of the 
rental of the villages whether they were in 
possession or not. They got no right of 
permanent possession: on the contrary, their 
light to possession was to depend upon 
contract between themselves and the superior 
propiietor. In short, the status of the 
pUimiffa was declared to be that of dahyah^ 
holders and it has been laid down by a 
Beuoh of tbi.s Court in Deputy Oommissiower, 
Gonda V. Bhtgwin (1) that a right to d^ihyak 
(or dasioant) does not now neoef airily 
connote a light to possession of laud as 

(1) 12 0. C. 124, 2 lad. Caa. 297. 
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under-proprietor or in any other capacity 
(fiee the authorities referred to at page 
l'i6 of the report). It ia plain to ua that 
the right conferred upon the ancestors of the 
defendants in this case was a right to which 
this deeciiption applies. There is nothing 
whatever in the language of the decree on- 
ferring a right to possession oilier than that 
which might arise out of a contract between 
the parties. 

Can it be said, then, that the defendants- 
appellants are, in virtue of the rights so 
conferred upon their predecessors, under- 
proprietors ” or that they possess 
‘under*proprietary rights*' ? Tin's depends 
upon the meaning of these expressions. 
They are defined in the Oudh Rent Act, as 
also in the Lend Revenue Act (United Pro¬ 
vinces Act III of 1901), No other definition 
has been placed before us ami we are not 
aware of any other criterion by which we 
could determine the status of the defendants- 
appdlants. 

According to section 8, clause (8) of the 
Oadh Rent Act, an * under-proprietor” means 
any person possessing a heritable and 
transferable right of property in land for 
which he is liable to pay rent, and under 
clause (2) of the same sec ion * under- 
proprietary right** means an under-pro- 
prietor*s right in land. 

Clause (3) of the same section provides 
a definition of laud** which is said to 
include the ungathered produce of land, 
whether spontaneous or nob and whether 
growing in earth or water, but not land for 
the time being occupied by dwelliag-*aouse> 
or manufactories or appurtenant thereto, 
so long as such land is nob let to agricultural 
tenants. 

The expression '‘land** as so defined cannot, 
in our opinion, bs held to embrace the rent 
derived from land and we ate unable, there¬ 
fore, to see how aright to receive 10 per cent, 
of the annual rental of a village cn pj/* 86 
amount to a right in “laud.** Nor again, 
can W 0 see how a persoa whose right to 
possession of land is m\d3 to depend 
purely upon his willingaess to acoept the 
terms of a base offered by the Tdi'idtr 
can be said to have a heritable 
and transferable right of property in laud. 
Whether orn)b the right to receive (A; 

S heritable and transferable a right of pos¬ 


session such as is conferred by the decree 
under consideration is in no sense so. 

In vsupport of the case put forward by the 
defendauts-appellants we were referred to 
certain rulings of the Board of Revenue, 
namely, Earn Bha^cs v. Ld Achal Ram Singh 
(2 ; Ttilsi Ram v. L d Ach^l Ram Singh (3) 
and Ram Nidh v. Lai Achal Ram Singh (4), 
all of which are reported at pages 196-202 
of the Selected Decisions of the Board of Reve¬ 
nue (edited by Jacob). 

In the first of these cases the point that was 
decided was that the appellants were not mere 
tenants and were not liable to ejectment under 
section £3 of the Rent Act. 

The second case was similar to the 
present one, the language of the Settlement 
decree there being almost identical with that 
of the decree before us. It ia true that on 
the language of that decree the learned 
Members of the Board held that the appel¬ 
lants were under-proprietors—but they give 

no reasons whatever for this decision. To 
say that because the decree contains the 
words i uUlqiQ hirR' or (as in the present 
case) har hinii hirt" the necessary oonclu- 
eion isthatthe decree-holders are hi tdirs^nd, 
therefore, under-prorietors does not dispose 
of the matter. We have to look at the 
language of the decree read as a whole and to 
determine whether the rights of the claimants 
as declared by the decree and as limited by 
rights conferred at the same time upon the 
superior proprietors amonut to “under-pro- 
prietary rights*’ in the sense in which that 
term is defined by the statute. 

In the present case for the reasons jnst 
given, we hold that they do not. 

The third of the cases referred to above 
was decided in accordance with the ruling we 
have just considered and calls for no further 
comment. 

We may notice here in connection with the 
matter of possession that it was admitted by 
the defendants in their pleidings that for 
some years sibaeciaeiit to the date of the 

Setblemeabdacree they were out of pcsaession_ 

the superior proprietor having leased the vil¬ 
lage to other persons during that time. It is 
clear, therefore, that the provision of the 
decree relatiug bo the power of the landlord to 
fix the rent and to give a lease to other persons 

(2'i S. D. No 30 of 1891. 

(2) S. D. No. 31 of ISn. 

S. D, No 32 of 1891, 
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in the event of the decree-holders refasin? to 
accept the landlord’s terms were given effect 

to 

We hold that the defendants-appellants 
have failed to establish that they are under- 
proprietors and as they do not pretend to be 
proprietors it follows that, so far as they are 
concerned, the Court below was right in find¬ 
ing that they possessed neither proprietary 
nor under-proprietary rights. 

The only other matter for decision is that 
raised in the cross-appeals of the two plaintiffs 
•who complain that the declaration given in 
their favour does not go far enough. In 
other words, their case is that the Subordinate 
Judge should have added a declaration to the 
effect that the defendants were “mere The- 
kadarsy The expression '^Thekadar'* is 
defined in section 3, clause (10) of the Oudh 
Rent Act, which further declares that for the 
purposes of certain specified sections of the 
Act a ^'Thekardar^ is to be deemed a “tenant,” 
One of the sections so specified is section 5 I 
which declares the liability of a certain class 
of tenants to be ejected by notice. As 
already said, it was an attempt on the part of 
the Tohikiars to eject the defendants by 
notice under this section which led to the 
institution of the suit out of which this appeal 
has arisen. It is settled law that a Civil Court 
has no jurisdiction to determine the class of 
tenant to which any particular person belongs: 
that is a matter exclusively within ths cog¬ 
nizance of the Revenue Courts and it appears 
to UP, therefore, that if we were to accede to the 
claim of the plaintiffs-appellants by granting 
them a declaration that the defendants are 
^mere tkekadars*' we should be arrogating a 
jurisdiction which we do not possess. We 
are of opinion that the lower Court was 
right in the view it took of its powers in 
this connection and that the plaintiffs appel¬ 
lants were not entitled to the further decla¬ 
ration they are now asking for. 

The result is that all throe appeals fail 
and are dismissed with costs in each case to 
the resp'jTideuts. 

Af^peal dismissed. 


tui2 

(s. c. 79 P. R. 1911.) 

PUNJAB CHIEF COURT, 

Second Civil Appeal No. 13 of 1910. 

April 26, 1911. 

FreseyU '.— Sir Arthur Reid, Kr., Chief Judge. 
KARM ILAHI and otueks—Plaintiffs— 

Appellants 

vemii 

SULTAN ALAM and otjers — Defendants 

— Respondents 

Jiiri.<!riiction of Civd or Revenue CoKrtg—Suit for 
declaration of non-liahdity io pay b'\kri and thana 
pulti dnea — .Allegation of nbsen':e of custom —Punjab 
Land Revenue Act (XVll of 1887^ $. 158 (2) ( Yl) — 
Punjab Tenancy Jef (XTi of 1837(, s. 77 i3) (»). 

A suit by tlio mnlikan kibza and iion.proprietary 
residents of a village and owners of houses oc¬ 
cupied by them for a declaration that they were not 
liable to pay bakri and lhana piiti dues ns there was 
no custom for the realization of such dues in their 
district or village is not cogniz ible by a Civil Comt. 

G nnu V. Karim Khan, 31 P. R. 1991; 171 P. L- R. 
1908; S3 P. W. K. 191)8, folbwed. 

Sheikh Muh tmmad V. Kabib Khan^ 67 P. R. 19D3; 
113 P. L. it. 1995, distinguished. 

Seoud appeal from the order of the 
Divisional Judge, Jhelum Division, dated the 
Ist June, 1910. 

The Hon’ble K. B. Muhammad Shafi, for the 
Appellants. 

Rai Sahib Lala Sukh Dat7, for the Respond¬ 
ents. 

JUDGMENT.—The question for oonsidera- 
liou is whether the suit is cagoiz\ble by a 
Civil Court. The learned Advocate for the 
respondents does not support the lo^er 
Appellate Court’s finding that section 153 
(2) (VI) of the Revenae Act bars the 
suit. 

The plaintiffs-appellants alleged that they 
were malikan kabia and non*proprietary re¬ 
sidents of the village and owners of tbe houses 
occupied by them and that there was no 
custom as to realization of bakri and thana 
p'liti dues” in their district or village and 
that they were not liable to pay snob 
dues. 

The plaintiffs examined and did not say 
that although some inhabitants of the village 
were liable to pay these cesses or dnes, they 
were not. The facts are, therefore, dis¬ 
tinguishable from those in Sheikh Muhammad 
V. Habib Khan (1) and on all fours with those 
of Qimu V, Katim Khan (2). 

The distinction from tbe general role in 

favour of Sheikh Mtthammad v. Habib Khan 

(1) 67 P. H. 1905; 113 P. L. R. 1905. 

(2) 33 P. R. lOOSiSl P. W, 199S: 171 P. Rx 
1903, 
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(1) drawn by the Full Bench iu the 1908 
jadgment that although certain cesses were 
payable, the plaintiffs were not themselves 
liable to payment by reason of not belonging 
to classes from which payment could be 
claimed” does not exist here. 

The appeal fails and is dismissed with costs. 
Counsers fee Rs. in addition to Rs. 16 
payable for the last hearing. 

Appeal dismissed. 


(s. c. 14 0. C. 321.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 130 of 1911. 

November 2^, 1911. 

Freserit: —Mr, Piggott, J. 0., and 
Mr. Lindsay, A, J. 0. 

AJODHYA PRASAD and others— 

Defendants 

vsrsus 

JAGDISH SINGH— PiATNTiFF and HEM 

SINGH AND OTHERS—DEFENDANTS, 

Evidence Act (I of 1872 , s 92, Provisos (2) and '4'— 
Mortgage by way of conditional sale—Oral agreement 
converting mortgage by conditional sale into an usu¬ 
fructuary mortgage—Civil Procedure Code Act (F of 
1908,0 XU, r. 23. 

When a case is remanded under Order XLI, rule 23, 
the Judge of the Court to whom the case is returned 
has authority to form his own conclusions ii respective 
of any finding arrived at by his predecessor at the 
original trial in respect of matters which were not 
touched by the Appellate Court. 

In a suit for redemption of a mortgage by way of 
conditional sale evidence was adduced to show that 
the mortgagors and the mortgagee had entered into 
an oral agreement by which the latter was put in pos- 
session of the mortgaged share plus a further frac¬ 
tional share on the understanding that f rofits were to 
be appropriated in lieu cf interest. 

Held, that the alleged agreemert, which in sub¬ 
stance was one coverting the inoitgage by condition¬ 
al sale into an usufructuary mortgage, is in no sense 
such an agreement as is referred to in proviso {2) 
to section 92 of the Evidence Act and the evidence 
adduced in pi oof cf it was, tLerefore, inadmis¬ 
sible. 

Held, further, that as the mortgage was created by 
a registered dccument, no such agreement could be 
proved under proviso ^4; except by means of a duly 
registered document. 

Kedar 8inyh V. Sumer Singh, 10 lad, Cas. 1 £6, dis¬ 
tinguished. 

Appeal agaiost the decree of the District 
Judge of Sitapar, dated Isfc February, 1911, 
upholdiug that of the Subordinate Judge 

of Kheri, dated 30th May, 1910. 


The Hon’ble Rai Sri Earn, Babas Basudeva 
Lil and Ohhail Behaii Lxl, for the Appel¬ 
lants. 

Pandit Goharan Nath Misra, for the Re¬ 
spondent No. 1. 

JUDGMENT,—This seoand appeal has 
arisen out of a suit for redemption based 
upon a mortgage, dated the 4';h June 1867. 
The suit was brought by the transferees of 
the equity of redemption and the defendants 
were the sucoessors-iu-interest of the mort¬ 
gagee. 

The mortgage was by way of conditional 
sale and the principal defence raised was that 
the mortgage had been foreclosed and that 
there was no light to redeem outstanding 
This defence prevailed in the first Court, but 
on appeal it was decided by the District 
Judge that as proceedings to foreclose had 
not been taken in accordance with law the 
mortgage was still redeemable. 

This decision was upheld on second appeal 
to this Court and the case was sent back for 
determination of the sum which the plaintiffs 
were liable to pay in order to get redemp- 
tion. 

The Court of first instance has decided that 
the amount so payable is Rs. 1,685-9 0 and 
this finding has been maintained by the 
District Judge in appeal. 

The finding is challenged now upon two 
grounds. 

The first is that the Court of first instance 
was wrong in going behind a finding arrived 
at in the original trial and which it was 
claimed was final between the parties. 

In order to understand this plea it is 
necessary to set out the following facts. The 
plaintiffs had claimed to be entitled to redeem 
on payment of the principal sum only, alleg- 

ing that in 1871 the mortgagors and mort¬ 
gagee had entered into an oral agreement by 
which the latter was put in possession of the 
mortgaged share plus a further fractional 
share on the understanding that the profits 
were to be appropriated iu lieu of interest 
and that in consequence the mortgage could 
thereafter be ledeemed on payment merely of 
the principal amcunt. This agreement was 
denied by the mortgagee’s representatives 

and the issue was decided against the plain¬ 
tiffs, the Subordinate Judge holding that no 
such agreement was proved. In the appeal 
made from the first judgment to the District 
Judge this finding was pot touched. All 
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decided was that the first Court was wrong 
in bolding tl at the plaintiffs had no right to 
redeem. Again, in the second appeal 
preferred here this particular finding was not 
disturbed. 

Havii e found that the mortgage was 
redeerrable the District Judge had remanded 
an ispue for determination of the amount 
payable by the plaintiffs. This order of 
remand purported to be made under Order 
XLT, rule 25 of the first Schedule to the Code 
of Civil Procedure; but it was held in second 
appeal to this Court, that order was in reality 
ore under Order XLI, rule 2.‘1, and it must be 
itken, therefore, that under the judgment of 
this Court in appeal the case was to be dealt 
with in the Courts below as if there had been 
only a decision of the case on a preliminary 
issue relating to the right to redeem which 
lad hern reversed, leaving the other prints in 
the case to be determined afttr remand. 

The Siibcrdirate Judge who dealt with the 
case after rrroand treated it on this footing, 
and his finding as to the amount due by the 
plaintiffs has leen come to on the ground that 
the oral agreement of set up by the 

plaintiffs, was proved and that the effect of 
this agreement was to stop the accrual of 
interest and to release tiie mortgagee from 
any liability to account for the profits of the 
property delivered into liis possession. 

It is argued tliat the Subordinate Judge 
had no authority to go behind (ho fiiiding of 
his predecefsor that this agreemei.t had not 
been provec: but in view of what we have 
said 88 to the ciicumstances in winch the case 
came to be sent back we are unable to yield 
to this cf.ntentioD. We tliink that the Sub» 
cidinat© Judge, who was directed by the order 
of this Court to inquire into the amount 
payable by the plaintiffs for redemption, had 
authority to deal with all the evidence affect¬ 
ing this issue and to form his own conclusions 
iriespeotivo of any finding come to by liia 
piedeceesor. So far as this ground of appeal 
is concerned, tlie appellants liavo no 
case. 

The otl er grcut.d is that evidence to prove 
the cial r.pieiruiiit set up by t ho plaint it’s 
W8S not r.draissible under 1 he provi.sions of 
section 92, provito(4) of iheJi.dian Kvidtn-e 
Act. We nc tice tl at tl. r plea was raised in 
the Courts below’, lut ihcio is no rtftreiioe to 
it in the judgments which we have now under 
consideration, though we aie informed that 


the point was pressed before the District 
Judge. Be that as it may, the question is 
one of law and the appellants are entitled to 
raise it here. 

The mortgage in suit is a registered doou* 
ment and having been proved it follows that 
no evidence of any oral agreement can be 
admitted f(-r the purpose of contradicting, 
varying, adding to or subtracting from the 
ternGS of the written contract unless the case 
can be br’onght within any of the provisos to 
section 92 of the Evidence Act. lb was 
suggested for the respondent that proviso 2 
might apply, or again that the case was cover¬ 
ed by proviso 4: but it seems quite clear that 
neit.* er of these provisos can be called in aid 
of the plaintiffs* case. 

What was (he cr'ginal contract? Itwasa 
contract of mortgage by conditional sale 
under which the mortgagors were to retain 
possfF.sion of the mortgaged property and 
were to pay interest at the rate of 24 per 
cent, per annum compound with yearly rests. 
The period of mortgage was fi/e years and 
the mortgagors were entitled to redeem on 
payment of the mortgage-debt within that 
peiiod, in default the deed was to operate as 
a sale-deed. 

What is the agreement set np by the plain- 
tiff6>? It is in substance an agreement 
omverting the mortgage by conditional sale 
into an usnfrac^uary mortgage the terms of 
wh:ch were that the income of the property 
lianded over to the mortgagee was to be ap¬ 
plied in sat isfaction of the interest and that 
the mortgagors were to be entitled to redeem 
upon payment merely of the principal sum. 

Such an agreement is in no sense one such 
as is referred to in proviso (2) to seotiou 
92, namely, an agreement as to any matter 
on which a document is silent and which is 
not inconsistent with its terras. 

If it is not an entirely new agreement 
it is cerlninly an agreement to modify the 
pro-existing contract: and as the latter was 
created by a registered document it follows 
that lu) such agreement can bs pi'oved under 
proviso (1) except by means of a duly 
ifgistcrtd document. 

'I ho lospondeut’s learned Pleader argues 
that the ne.v agreement dii not operate to 
modify the terras of the previous contract 
and relied upon a decision of this Gouit 

reported in /vedor SingA v. Swr.e'" Singk (1). 

U) 10 Ind. Cas. 193. 
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That case, however, is very different from the 
one now before us. The arrangement set up 
by the mortgagors who were seeking re¬ 
demption was held to amount only to a fresh 
mode of payment of interest and not to 
modify a single terra of the original contract. 
The mortgages were usufrnctuary from the 
beginning and thair nature and incidents 
were not in any way affected by the sub¬ 
sequent agreement. This oaonot be said of 
an agreement the effect of which is to convert 
a mortgage by conditinal sale into a pure 
usufructuary mortgage. 

We must hold, therefore, that evidence in 
proof of the oral agreement set up by the 
plaintiffs was not admissible s' as to maka 
out a fresh contract between the parties. The 
result is that the plaintiffs cannot claim to 
have redemption upon payment of the sum 
found by the Subordinate Judge. 

The question then remains as to the sum 
on payment of which redemption should be 
allowed. In the written statement filed by 
the mortgagees-defendants it was asserted 
that an acc.mnt taken in accordance with the 
terms of the motrgage deed would show a 
sum of over thirty-one lakhs of rupees due 
by the mortgagors. At a later stage when 
the case was before the Subordinate Judge 
for the second time it was claimed that the 
amount payable came to over fifty«jWO laVbs 
and apparently the Subordinate Judge has 
found that this claim is substantially correct 
assumirg that the terms of the deed are 
adhered to. In (heir petition of appeal to 
the District Judge the mortgagees, how¬ 
ever, staged that the value of the property 
was not more than Rs 13,000 and that this 
might be taken as the price of redemption^— 
if redemption were to be allowed. Court-fee 
was paid accordingly on the difference between 
this sum and Rs, 1,68:0-0, the amount 
declared to be due in the judgment of the 
Subordinate Judge. A similar valuation has 
been put on the subject-matter of the appeal 
in this Court. 

In these circumstances, we find it unueces- 
sary to remand the case for a fi iding as to 
the stale of the account between the parties. 
There can be no doabt that any account 
taken on the footing of the mortgage-bond 
would show as dae a sum greatly in excess 
of what the mortgagees are now willing to 
accept. The result is that we allow the 
appeal and substitute for the decree of the 


Court below a decree allowing the plaintiffs to 
redeem on payment of Rs. 13,000. A decree 
in the usual form will be prepared accord¬ 
ingly and six months from the date of this 
Court’s decree will be allowed for payment. 

The appellants will get their coats from 
the respondents in all three Courts. 

Appeal allowed. 


(e. c. 1 P. W. R. 1912, Rev.) 

COURT OF FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revenue Case No. 168 cp 1910-1911. 

August 4. 1911. 

PresenU^The Hon’ble Mr. H. J. Maynard, 

Financial Commissioner. 

BAHAWAL AND oiHERs —Applicants_ 

Petitioners 

versus 

NURKHAN AND ANOTHER— Otherside_ 

Respondents. 

Petition—Dejfictive mode of partition-Ko appeal 
preferred by persons injured ayainsi it • Irregnlarities 
--Revision-Power of Financial Commissioned' to 
interfere in revision—Puniah Land Revenue Act (YVTT 
of 1887,', ss. 17, no, 117. ' 

When in a parrition casemany share-holders were 
not consulted, the possession of almost all was 
uireasonably disrurled and several other material 
rregukrities were committed, the proceedings 
were set aside on revition by the Financial Com¬ 
missioner. In partition cases it is essential that 
possession should be maintained as far as possible. 

^ Case reported by the Commissioner, Rawal- 
pindi, under section 15 (3) of Act XVJI of 
18-7, on 14th June. 1911. 

Facts.—I n this case the claim was the 
partition of 20,823 kanah and 1 maria of 
land situate at mama Kotehra, tahsil 
Talagang, Uisiriot Rawalpindi. 

On 22nd March. 1910, the mode of 
partition drawn by the Tahsildar was sanc¬ 
tioned in the first instance by the Assistant 
Collector, lafc class, Attock. But on farther 
consideration he found the mode defective in 
several respects and applied to the Collector 
for permission to review his order. 

On 2Ist December, 1910. the Collector 
refused to allow review, principally on the 
ground that there was no appeal against 
the mode of partition by the dissatisfied 
persons. Thereupon Bahawal and others 
applied to the Commissioner of Rawalpiqdi 
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MAHBUB BAKH8H V. ABDUL RAHMAN. 

On 3l8t May 1911. the Commissioner 

forwarded the proceedings of the case to the 
Financial Commissioner recommending that 
the orders of the subordinate Revenue Officers 
be set aside, and submitting certain remaiks 
an extract from which is given below ; 

“I think there are good reasons for 
holding that a large number of share-holders 
{'ill in all) have never really been conauUed 
either fis to the method, effect and sanction. 
Tn fact^ I scent corruption from bfginning to 
end. In particular, I would call attention 
to the proceedings of the Tahdldtr Abdul 
Az*z on the ‘25th, 26bh and 28:h February 
1913. The files had been sent to the 
kanungo in order that he might carry out 
the very important work of verification and 
attestation on the spot, and yet without 
any report from him the Tahsildar accepted 
a report from the pifwari and then made 
a lucid statement of there being no objection. 
There is nothing to show that even those 
who are supposed to have agreed had any 
clear knowledge of the actual results of the 
partition. It is of such paramount im¬ 
portance in a case of this kind that particular 
share of each should be indicated on tlie 
spot. In the absence of this, it is impossible 
to say that they should abide by the results. 

.Lala Sada Ram reports 

that the possession of many has been dis¬ 
turbed against tlieir wishes. If we act 
upon the method which though not wholly 
bad, but which appears never to have been 
announced in the village and to which 
sanction was accorded on the statement 
of 66 ont of 211 share-holders, we make it 
more difficult for the local Officers to dispose 
of the case satisfactorily than if we allow 
proceedings de novoy 

Mr. N, 0. iVfe7iro, for the Petitioners. 

Mr. Brii Laf, for the Respondents. 

JUDGMENT.—Both parties are re¬ 
presented before me and I heard the 
Pleader for the respondents. For reasons 
which have been fully set forth by the 
Commissioner, I Imld that all tho proceedings 
in this case have been irregular and 
unsatisfactory, and I direct that they be 
recommenced from the outset and a fresh 
method of partition now laid d^wn. None 
of the subordinate Revenue Officials who 
have dealt hitherto with the case should 
be permitted to have any band in the 
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future oonduot of it. I pass no order as to 
costs. 

Bevision allowed. 


(s. c. 4 P. w. -R. 1912.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No 230 op 1911, 

November 22, 1911. 

Present'. —Mr. Justice Robertson. 

Haiiz MAHBUB BAKHSH— Plaintiff- 

Appellant 

fer««8 

ABDUL RAHMAN A^D cthkes— 

DfFEN PAN'S—ReSFONLE 'T-«. 

Partition—Plaintiff li‘*eping hack property in his 
posfies^ion—Suxi not maintainable. 

A suit for partition is not maintainable if the plain¬ 
tiff keeps baok some property in his possession 
wLich must have been put into hotch patch. 

Second appeal from the order of the Divi¬ 
sional Judge, Delhi, dated the Slst Augnsty 
1910, leveieirg that of the Additional Mnnsif, 
let Class, Delhi, dated the Slet March, 1910, 

decreeing plaintiff's claim. 

Rai Sahib Lala Sukh Z>ia7, for the Appel¬ 
lant. 

Mr. Nand Laf, for Abdul Rahman, Re¬ 
spondent. 

JUDGMENT.—There is no ground for 
interference. The learned Divisional Judge 
has found on the facts that the plaintiff is 
keeping back property in his own possession 
which must have been put into the hoick 
pDtch^' to make his suit maintainable. This 
is the only point on whioh the petition was 
admitted under section 70 (1) (5) and on the 
faots found the learned Divisional Judge 
was clearly right No other point can be 
laised on the order of my brother Chevis. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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madras HIGE court. 

Oriutnal Appb l No 414 of 1911, 
RtTsUN CasbNo. 675 OF 1911. ' 
January 4, 1912. 

Justice Abdur Rahim, 

Mr, Justice Sutidara Ai}ar and 
Air. Justice Sper>r*®r, 

Irar»PERUMAL NATKEN-Appeitant 

Penal ( o,le ■.Art XLV of 18fiO , 300. 3C2 and 301- 

Mutder - Culpable homicide ni t amounting to murder- 

Injury of a vital character-Absence of intention to cans, 
deaths (Jjjehce. 

Accused, suspecting his wife of infi lelilv, stabbec 

her^iimfsonthetackwuha clasp-knife. 'Sheranui 
to the deceased, her aunt, for ptotectic.n and claspe! 
her arms round deceased’s waist. Deceased •oeggci 

accused not to stab his wife. Accused iheu plunged thf 
knife into deceased s ba( k: 

Held per Hundara A iyar and Abdur Rahim. JJ., IS pen 
cer J dtisentinpij.—'J hat the accused was only guiltj 
of culpub.e homui le not amounting to murder, as he 

had uointei.tion of killing the deceased, op of cans 
mg a injury, t e., a wound at a jl.oe and o 

a character wtuch would naturally cause death. 

J’er Ahd'ir Rahim J.—The wound actually irfllcteri 
was, no doubt, sufficiiiifc in the ordinary course ol 
nature to cause deatt:, bu* thu is not enou.^h to brine 

the case under section iJU2, Indian Penal'Code Tc 
make the offence murder, ic must be shown thal 
the accused intended to inflict such injury. 

repSpem-er, J.—The offence was murder as the 

himseli 

to be likely, when he stabbed the deceased in the 

be 

death ^ ordinary course of nature to cause 


Appeal against the order of the Court of 
Seseion of ihe Coimbatore Division in Case 
No. 60 of the Calendar for 1911. 

Mr. V. Krislinaswami Atyengar, for Ap» 
pellaLt, 

Mr. M. D. Devadoss, for the Public Prese- 
entor, on behalf of the Crown. 

JUDGMENT. 

ScNDiBA Aitab, J.— In this case the appel- 
lant, Perumal Naicker. was oonvioted by the 
Sessions Conit of Coimbatore of attempting 
to murder his wife and of murdering one 
Mnrady, his wife’s aunt, and sentenced to 
transportation for life. This Court issued 
notice to the accused to show cause why the 
sentence passed on him should not be 
enLanced. The accused has appealed against 
his conviction and the sentence passed on 

him. The evidence set but in the judgment 
of the Sessions Judge shows conclusively 

that the aoonsed attempted to murder Fro- 

eecution Ist witness, his wife, and caused 
the death or Mnrady by stabbing her on 


the hack. The testimony of the eye-wit- 
neiaee—Pfosioution witn.ssps Nos. 1 and 
2—is strongly corioborated by the fact, that 
iQ conaeg iencaoP a sf.atemeat mifa by the 
accused to theP„llce, the k ,ife pro laced 
before the Oouit was recovered from the 
Prosecution 8i.li witness who says that the 
ac'osed gave it to him the day after the 
cotnm'seion of the oTeoce. The Pcoseoution 
7ih witness says that the accused received 
thekiife from him as a loan on the morn, 
ing of the day t hat t he cfFence was c.immifcted 
The accosed in his statement before the 
h’esstons C-iurt, said that the cise was can- 
oocted against him because his wife was on 
terras of improper intimacy with her 
sisUi’d husband, the Proeecit-ion 3rd witness 
B it in his statement bef-jre the Magistrate! 
Exhibit L, he did not allege any motive 

on the part of any one for the cincoc’ion of 

the case, bit merely denied that he committed 
the crime. 

I have then to consider whether his oflFenco 

in causing the death of Mnrady amounts 
to murder. I am of opinion that on the 
fact.s proved he was guilty only of oalpabla 
homicide not amounting to murder. As 
observed by the Sessions Judge, there is 
nothing to show that he had any q larrel 
with the deceased, and he had no previous 
intention of cansing her any iojary. Hi 
apparently intended to canse the death of 
his wife, fhe Prosfcntion Ist witness. He 
stabbed her 4 times on the back with a 
pen knife. Prosecu’ion witness ran up to 
the deceased for protection and clasped her 
arms round her waist. Deceased begged 
acensed not to stab Prosecution witness No. 1 

Accused then plunged the knife into deoeas.’ 

ed s back. ’ 

The question for deci ion is, did the 
aoensed intend to cause such injury to the 
deceased as would in the ordinary oonrse of ! 
events cause her death ? He scabbed her ■' 
bat once. The wound ii fj ofced on her was ' 
an incised wound to the l=ft of the spine ’ 
which pnnotnred the diaphragm and fhai' 

spleen and penetrated the abdominal cavity.li 

Jf the evidencd is sufficient to show that' 
Ihe accused intended to cause a wound at tho^; 
place and of the chaiaccer describid above 5 
then his act might amount to murder, bnti 

there is no such evidence in the case. TLol 

accused having no qnartel with the deceased.! 
his only obj sot apparently was to make th^ 
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deceased let go bis wife so that be might 
wreak bis vengeance on ber. There is 
nothing in the c rcarts^ances to show any 
farther intention on hi-i pirb than to st-ab 
the deceased iti some p^irt. of her biok so as 
to make hie wife release her bold of the 
deceased, [t raiy be that he mast be taken 
to have known that a stab with the knife 
was 1 kely to cause the death of Marady, 
But that would only make his act culpable 
homicide not amounting to rauider. In 
order I hat he might b » onvic^el of murder 
it must be shovn that his i'^teniion extended 
to the causing of a viral i- j iry^ i.e., in thii 
ease, a wound at a place and of a charac er 
which would naturally c luse Mura Iy s dea -h. 

I am of opinion that I he evidence and t he 
circumstances of the case d > nob prove this. 
The Sessi )cs Judge holds that the accused 
must have knovn that, the injury actually 
caused would result in death, but he 
does not fi d whal. kind of injury the 
accused intended to cause when he stabbed 
the deceased. 

I am of opinion that the finding with 
respect to the secend charge should be altered 
into'^guilty of cilpible tiomicide not amount¬ 
ing to murder.*' It f-dlo vs fiom, this fauding 
that the sentence passed on the accused cvn- 
not be enhance d. 

I would alter the conviction as indicated 
above and confirm the sentence. 

SiE .cxR, J.—There is clear evidence ti 
prove that the accused after stabbing his 
wife five times with a knife stabbed the deceas¬ 
ed who was interposed as a shield between him 
and bis wife. The stab fell on the middle 
of the back on the left side of the spinal 
column. The Civil Apothecary, who ojn- 
duoted the toU found that the 

diaphragm and the spleen bad been punobor- 
ed, the knife with which the blow was dealt 
having penetrated the abdominal cavity and 
caused a wound one inch long, half an inch 
broad and deep enough to come in contact 
with the above-mentioned vital organs. 
Death in the opinion of tho medictl officer, 
was due to hemorrhage resulting from tiiese 
injurier, Ho pronouace I his opiniiu in his 
statement before the Stationary Sub Magis¬ 
trate tlia". death was tho direct result of the 
injuries tnund. 

Upon these fao^s the learned Sessioua 
Judge baa, in my opinioo, rightly c mvioted 
fche accused of the offeftoa of murder. He 



states in paragraph 12 of his judgment, 

“ There can be no reasonable doubt that accused 
must have known that the ii fl otiou of such 
a wound with a clasp knife with a blade 
about, five inches long and three-fouith inch 
broad would probably cause doa*h.” In the 
next paragraph he observes, I find that it 
is nob proved that accused intended to kill 
deceased, and, as his knowledge of the effect 
of the wound he inflicted on her is only one 
of inference, T abstain from passing a capital 
sentence.’* Where the Sessions Judge uses 
the wnid ‘intended’ in tins sentence he evi¬ 
dently intended it to omvey the same mean¬ 
ing as if ho had said ‘premeditated.’ Under 
section S.-O, clause -3, Indian Penal Code, 
“culpable homioida is murder if the act, by 
which the death is caused, is done with the in- 
lenticn of causing bodily injury to any psrsou 
and the bodily ii jury intended to be i. fl.oted 
is sufficient in the ordinary course of nature to 
ciuse death.” A miu’a acts are usually a good 
index of his intentions. And in the present 
case it cannot be supposed that the accused 
did not intend to c iuse bodily injury to the 
deceased Marady. The position of the 

wound in that part of the b^dy where vital 
organs are situated and the nature of tho 
weapon which is produced iu Cjurt and has 
been inspected by us are, to my mind, clear 
indications that the acoased must have known 
that the injury he ii fl cted wasofauoHa 
nature as would ordinarily prove fatal. The 
Apothecary who conducted the wio'fsw 

was nob txamined in the Sessions Cjurt and 
he was not ask id in the Com nit?ing 
Magistrate’s Conit whether suoh injaries 
might be expected iu the ordmary oonrao 
of nature to result in death. Ba*^, having 
regard to the depth of the wound and the 
damage done to such vital organs as the 
spleen and the diaphragm, there can be no 
donbt that, if the question had beau put to 
him, hia answer would have been in the 
affiemative. 1 omsvdor that the aooused 
mast have intended, or have ka)WQ hionoU 
to bs likely, when he stabbed the deceased 
iu the back, to o iise such beiily inju‘y as 

would be sufficieuc in the ordinary o»urso of 
nature to caa^e death. Tue offi n33 iSi 
therefore, murder (section 3Di, Iniiac Penal 
Code). As I can find U3 extenuating 
oiroumstauces iu favour of the aooused, whe 
murdered oue woman and attojuptel 
murder another woman, I consider that tho 
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proper sentence for this offence is one of 
death. Thenffenoeof attempting to murder 
Thclal alins Kappayee has been established 
against the aco ised, aid I agree in thinking 

that the conviction and sentence on the Brat 
count should be eoLfi med. 

SUND RA AiYiK, J.—We bath agree that 
the (wnvictinn and eentecce on the first count 
should be affirmed. 

As we do Dot agree entirely in our opinion, 
the case must be placed before another Judge 

for his decision under section 
of the Ciiminal Procedure Code. 

Mr. P. Kiuhnaswami Aiy xng ir,Y 

the Accused. 

Mr. M. D Deoad-ss. for the Pablio Prose- 
cutor, for the Crown. 

Th^e appeal and tbe revision case ciming on 
tor final hearing before the Hmourable Mr. 
Justice Abdnr Rahim under section 421 of 
the Criminal Procednre Code, the Conrt 
delivered the following 

JUDGMENT.—The facts in this case are 
qni'e clear. The accused who suspected his 
wife of criminal intimacy with another man 
waylaid her as she was returning with two 
other women and attacked her with a clasp 
knife with a blade five inches long and 
three.fonrths of an inch broad. Hs ii fl cted 
several injuries on his wife-none of which 
however, proved fatal-when she ran to the 
deceased, one of her companions, for protec- 
faon and eloped her arms round her waist. 
The deceased begged of the accused not to 
strike his wife, who thereupon stabbed the 
deceased "’‘h the same knife with which he 
bad attacked his wife. The blow fell on the 
deceased s back and she fell down and died. 

1 here can be no doubt, as found both by 
Sundara Aiyar, J., and Spencer, J., that 
the accused intended to kill his wife, and it 
IS equally clear that be did not want to 
kill the deceased. He struck her because she 
intervened and tried to prevent him from 
killing his wife. Did he then want to i- fl ct 
on her an injury which he knew was likely 
to cause her death or which was suffiiient in 

ordinary course of nature to can,., death ? 

Ko doubt, in such cases the accused’s o wn act 
as Spencer, J., points ont, is a good index of 
his intention. The accused must be taken to 
have intended to cause some injary to the 
deceased, bat 1 agree with Sundara Aiyar J 
that one would not under the circumstances 
bejustified m presuming that be intended to 
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canse sacb injury to tbe deceased was likely 

to oaase her death or was sufficient in the 

ordinary our^eof nature to caa.s 3 her death. 

The wound actually ii fl c^ed was, no daub*-, 

sufficient in the ordinary c>nrae of uafure to 

cause death, but that i.s n'tt emug'i to bring 

the case under section 30i. I idian Penal 

Code. To mike it an ofFeuoe of murder, it 

muan also be shcvvn that the accused intenlel 

to i. flict sucx injury. The wound caused was 

one inch l>Dgand half an inch broad, b it it 

penetrated the disphragra and also the spleen 

and thus proved fatal. The accused stabbed 

the deceased in the excitement of the moment, 

and I do not think it would be svfe to assume 

that he intended to ca’iS3 her a fatal injury, a 

though be did in fact ciuse her such* 
lojury. 

I, therefore, confirm the conviction and 
sentence under section 307, Indian Penal 
Code, and alter the convio ion uu ler section 
302 into one undir section 30i. luJian Penal 
Code, and sentenci him unler section 30i, 
Indian Penal Code, to transportatioa for life! 



m\d:i 4S HraiT oouftT. 

Crimina'. REns of Case .Vo. 3#0 op 1011, 
OraM.nal Rev sdv PisTiTtov Vo. 29 j of 1911, 

Nwember 3). 1911, 
Pres^ntxSir Rtlph Bms)n. Judge, 

M:*, Justice S indara Aiyar and 
Mr. Justice Miller. 

U rs OHO JK.\LfVa\M PxLLiT^ 

PrT r( >VER 

Penxl Cji2 f fei TOT of IS i »,> 
of fi-nixi wi* 2 r - *ou<!uiy%^lat>n,tijx -“/aafj/* 

mutiny of *' * 

\Va3t^lec ii t'u cue of any pvp‘HciUr n>-'- 
chMi3l o.* re-ui-oi-, (j » 7 ern m .u'. c 11 siil t* 
hi il P 335 di 3 i 0 l of Wir,Q 2 01 I *& il 3 )J.l 1 01 Cir- 

cmr.aijsi ai U ij qiHDi)i m uc b» cjgvfUl ai 
O-iJ of fijc CO oj djci 1 j i o I t\\ 0 71 In JO i-reui ci?e 
WateiM i.x pivere Ui'e Dre^:l.nlHl/ ii Gwer. 1 

m^at. A 1 1 wiea >»roi*a u j-ic outa : i \ 3I i 
BCspsaulem^jloyela lirg» euiblishonub t> ooitrol 
tHo U33 of wxtaf in a river op ohinnal and to 
p.-07Ja3 aay pjreju, nos h^via.? the rigas to do so 
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. • tha \rritev i\ tHo ri^or or cli'inn3l 

a. ..... 

“Xr'ii....:«. i. ■^‘^'::;i-''::::ir'd:-:^^^ 

rataer ca vn m t .e c . U. a t.o ihief 

?3r--7;<e:,i «ao.■- H is uo. neosssa.y oha. .e 

“X'" iSu.Ur., A.',.,-./, 

j. *:.• — Au«ra>i wci) divans mica wale* to 

hirraais°tnan i.s is « .t.ltl.1 ^ 

of the »liiM of a tij/erii nJiiD caul wtoaoa. tlij 

perraissiaa of t..o U ii .ors -f ^ “"a 

Ihsfoiarospjstof .vaoj. aai.' aosu.a il , .UJiaa 

^"pituwn.u.Jsr s 33 tb.s 4b a>l 40 of tWo 

Oriminal I’l'oosiare Uois. prayiui t^a 
High Ooarb to ro..is. tHa ] O. nsat of oha 
Ssssioas Ooarc of Tioae/elly, la OritniQi 
Aapeal N >. 10 sf UO, pi-sasutsi aiuast tint 

of the Ooart of tie U.stcio. M ig.s TV.a of 
Tiaoevslly. i'» 0 ilea 1 ir Jan N i 1 ot lail. 

Df. o', tiw for tnj pjoitwaar. 

Me. Orint, fof t-id Pajli «3 Pi’oisoitor, 

on behalf of tbe Oro^o. 

O Ri sJEj 

SJ-'<dvrv a Yva. J.-Io this 0 X 10 th3a33a3- 
ed has been oavict-ed of tne offeaoj of 
theft by raising the do3r of slaiee N j, 15 i 
on the KauuaUaa canal wirhoat the permis. 
sion of the 0:fijere of Q j^emmeno and there¬ 
by lowering the level of the water thereio. 
The object cf the acoased in d >iQg so was tJ 

divert more water to hia lauds than tney 
would otherwise receive. Hi was charged 
in addition with the offence of mischief 
and convicted of both offonces b/ the Dis¬ 
trict Magistrate of Tiunevelly. Dot the 
Sasaions Judge on appeal reversed the oou- 
viotion for misohief. The question to be 
decided by this Court is whether the convic¬ 
tion foi theft cm ba sustained. 

The main ques'ion ciiisidered by the lower 
Courts was whether the wa-er in the 
Kmnadian canal ooald bo said to ba in the 
possession of the liovernraent whoa the sluioo 
door was raised by the aoomeJ. It was 
apparently assume i that, if it was, the 
aooaaed would ba guilty of theft. The 
Courts bslow held that the possessiou of the 


water in the channel by Government was 
proved in this ciso. The District Magistrate 
ohierves: ‘ in the case of the Kxnoadiau 
channel no v ia question, it is in evidence 
that it takisoff from the Tambrapxrni river 
through a heal sluioj (or regulator), that it 
fl).v 3 ultirna'ely into a G)?erim)iit tank 
and that the Government throws huads 
across it at pleasure. In fact, it takes 
off from a G>verameut source through a 
sluice that can be out off at any place and 
ends in a tank controlled by G JVernment. 

It runs on Government land, the bed and 
banks belonging to Government, and can in 
fact be converted into ono or m ore Government 
Ihkis at will and its wa»er is let oat to the 
fields by Government sluices. I think U 
impossible to hold that water so omtrollel 
has not been redaoed toposiojnn,' fne bes- 
sions Judge on appeal says: No agrumeat 
has been based on the oooasioaal raising of 
dams or the surplusiing of the tank. The 
result is that the water in question la oeu- 
trolleJ by. anl is charged for by, Govern¬ 
ment. aid treated by it as wxter in Govern- 
meat channels normally ii.** Having regard 
to the right possessed by the Government to 
control all irrigadon cha inels in this ooantry 
and the fact that control is aocaally exaroised 
by it, having regard also to tue provisions 
of section 2 of Madras Aet III of 1^05, the bos- 
sioas Judge was of opinion teat the water w« 
in possesdou of the Govarnmeat. Tne prevail¬ 
ing view in Kaglish L iw, no doabs is that water 
in a pond or running in a chaa lel is not the 
subjeoi of larceny. Sir James Fc.aJamaa 
Si-ephen in his Digest of the Ofimmal Luv of 
E igUud. Sixth Elitiou, Article 315, says: 
‘Tiu miug or standing water is not oupable m 
being stolen nuless (it seems) it is atored m 
pipes or reservoirs for the purpose of sale or 
use in whio i case it is capable of boing stolen, 
although money penalties are provided for an 
improper use of it." Tne learned anther in 
a toot-note cites a passage from b'-epheas 
Commmtaries on tho Oommiu lofcW o 
EiglauJ, Vd. I: —'water regardod as water 
is a movaaole wandering thing and must of 
neoessiiy con iuuo oimn>i by tha Itv 0 
narure, so that I oai only have a tainpjrary 
an 1 uiafrao:uary propert-y therein. dn 
Hilsbary*s b i vs of Eiglaii, ^9, 

6 i], it is sua-ied that wxier mining la a 
o lauuel oaunot ba the eabjeot of theft, in 
Gould on Waters, page 439 , it U stated 
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when <y>llected in reservoirs or pioAs and 
separated from the9''n''CA of snpnlv. t.fie water 
is pereoral pr^per^y like harvested ice or eas 
in piresand is the enbjecfc of lA*-eeny.** See 
pIso Farnham ''n Wafers and Wa*^eroonrsefl, 
Vol. r, rape S15, Mib’oloas acts with respeot 
to rivers and wa^er channels are pnnlshed 
in Eog'land as offences under special stat.ntea 
enacted for the piirpop« and not. as larceny. 
See Rncftpllon Crimes, Vol. TF, Chap 48. ps^q 
1315. Ft'z Tames Stephpn in his Dlfirest. of the 
Criminal Law, paore 250, puts a specific cise. 

Would a man who drew a pall of wat^r out 
of a r^s»rvior civering many acres bn 
p^nilty of thef P*’ The answer (riven is 
* Hardly. I should think.” The diversion of 
water from its natural channel seems to be 
regarded In America as a nuisance and not. as 
theft.. The Indian Penal Code has also 
enacted several sections wi^h a view tD 
punish interference with irrigation sources 
and channels and treated them as 
mischief. No case is to be fonnd in the 
reports where it has been hell that the 
diversion of water Arwingr in a channel wonld 
amount, to theft. In E npewr v. Sheikh Arif 
(1) Gndt and Woodr»ffe, JJ., held that 
a corv’ch'on for theft c uld not. be upheld 
in such a cQse. Geidt, .T., observes at pag^a 
438 and 43P: The water runs freely through 
the channel from the river and fl »wa into 
some Hhiil or uelees it ia diverted for 

irrigation. Thla fact dls'^iTigoisnos the present 
cases from Firens v. O'Srien (2)qi-»ted in 
Mr. Garth, where the water was c'nfined in 
pipes, which were closed by taps. There the 
water was reduced into the p'^ssession of the 
Water Company which saDplied it. In th» 
present case the water running freely along the 
channel Is not reduced to nossAPslon, till it is 
actually brought on to the land irrigated. 
The factory, therefore, cannot h^ said to b 3 
in possession of the water takm by the 
accused, and the offence of theft was not 
committed bv tsking it.” W )>droffj, J, 
says, at page 443: “As regards the conviction 
under SfoUon 379. 1 think it oanmt stand, as 
it is at least doubtful on the fa'jfa proved 
whether the water can be said to have been 
so reduced into possession as to be rhe sub¬ 
ject of theft. I agree, thprefore, that the on- 
Viction nndpr ercti'^T> ,9 79 mnpr, be reversed ” 

(1) 36 C. 437; 12 C. W. N. 534.7 Cr. L. J. 367. 


(2) 62iri. J. M. O. 70,11 Q. B.D. 21,31 W. K. C43: 

Cwt. 0.0.332 47 J. P.472. 



The Sessions Judge is wrong in observiug 
that the judgment in that case prooieied on 
sny peculiar features so far as the charge of 
theft was cmcernel. The special features are 
referred to bv GditP, J , only t> siippirb the 
c-inviction f.>r mi.schief. In Fere %s v. 
0 8/ien, (2), where acmvictmo for larceny by 
the Court was upheld, the facts were that 
the water had been cob off from its natural 
source and conveyei to unde-grmnd pipes 
laid down by the eoraplainant and supplied 
to houses occupied by his workmen by means 
of branch pipes to which taps were attached. 
Two backets of water were t^km by the aoi 
cused from one of the taps without the 
consent, of the complainant. The Justices 
refused to convict the acmsel. The Jndge.s 
of the Q leen’s B?neh D-visIo", P,eld and 
Mathew, JJ., were of opiMion that water 
under the circurastancss and in the condition 
describid in the case would be the sabjeofc of 
larceny at Common Law. 


Notwithstanding the current of authority 
referred to abwe it may be double 1 whether 
it. could be held ^-irh regard to all irrigatiou 
channels in this Pi esidency that the water has 
mb been reduced by Government into their 
possesaiou. It is not easy to unders^anl why 
water in a pond, at. any rate where it is 
not a vary large one, shoal I not be regarded 
as being in the posiegsion of its owner 
He has undonb^elly the means of oontroIHog 
it and of preventing the usn if the water 
by strangers and there seems to b) no 
reason why the same intention to ontrol 
the custody of the water shoal I nit bo 
attributed to the owner ai is ascrib 'd to the 
owner of a plot of land. U would seem to 
be right to d > so in this country where 
water is a highly-priced c»mmodity. In 
England, water fliwing in a river is regarded 
as not owned by any person. The right 
of the riparian proprietor is to use it, He 
is not the owner of the water which he is 
entitled to us^. The bed of a river which 
is nottidil and navigable is vested partly 
iiono o vuer and parfciy in ano'her, g ^ iri 
the ripa ian proprietor on either side* of 
the liver. On the o-hir hand, ia this 
Presidency, at least in rrac s, the 

bed of the river is vested in the G)vera nent. 
See Kkfin lukuri Mah /? ikshfuintnift v, ^eoreliirjj 

'>/ V. Amhdnir.^ 


(3; 34 \I.295: I M. W. N. 535j 8 M. L. T 3oi> 30 
M. L. J. 823i 8 lad. Cas. 67. ' 
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]n re cn<'CsrALiNO'M piliat. 

Tn'nifrrn^nnrnli C4’). Tt Vas bpfn held by ibis i 

Conr* fVr>^ l^e wa*prp io rirpro arp prpaomably 

vrpffd !»■ Grrfrr rrf TVe GpvprTtment. bas 
ffikfTi f'^pV'rTflt'p R^pr.^ ar.d fmolr-ypd a larcre 
rpfabl’pbr^frt' to p'nJrol tVie nfl© rf fVi 0 
watfT in Tivprs ard pbanrplw aiid tn prpvpnii 
pry fPTprp nr^" bav'Pa ibp r»ffbt f-o do po 
frrra cpira if. Tf apppara to bp Vy no nopa* s 
rlpar wly, 'n tVp rirpnTnstarcpp* the watpr 
in a cl arrel phonld rot T-tp rfprardpd aa bempT 
the popppopirn of Govprrnfienfc, In the 
AniPrican Cyc^orooHa of Iji-w and Pro- 
cpdnrp, Vrl. 25, rape 12, if ia afafpd that 
**ary fnhptarre wh^ch has Ipnfifth, hrfadth 
and thicVnpPR may he the pnbipof of larceny, 
whether if is a polid, a liqaid, or a fi^aa, 
provided if is the pubjpcf ff private owner* 
phip ” If water in channels ifl owned by 
the Governraert in thifl country, there is no 
reason why Gi^verrmpiit should nof be 
regarded as Vavirfir reduced if to popsesaion 
in the circrmpfarcefl proved in this case 
ard wl y it rray rof be recrarded as the 
pahjrcf of theft. Whether in the case of 
any particular river, channel, or reservoir, 
Goverrmenf ran be eaid fo he in poBsession 
niupf depend on the circumstarces. The 
question must he regarded as one of fact 
to be decidfd on the evidence in each case. 
The rapes rfferred to in Weir’s Criminal 
RuMrgp, Vol on pasrs ^.84 to 383, re¬ 
garding the taking of fish from Government 
tanks and channels may probably he explain¬ 
ed cn the ground that fish being/erce m'turse 
were regarded as not being reduced to 
prsseppion until special s^eps are taken to 
indicate control over them. Tn High Court 
Prccffdirgp, dated 10 h Anril 18f0, No 668, 
reported at page 384, Vol. 1 of Weii’s 
Crirairal Rulirgo, \t seerap to have been 
assumed that if fish were stored in a talk 
for coneumpticn thry may he the subject of 
theft. On the other land, chanka in a 
chank*bfd in Palk’a Ray adjoining the 
Harrnad crast hut beyond a marine league 
from low water roaik were regarded as 
heirg in the pofippppirn of tie RnTn»'ad 
cenir.dcr. (WpiiV Ciiroinal Rulings, Vol. 
T. rage 3c6.) Thrre prerrs to be no great 
diffcnlty, thfrrfoie, in In Iding this case, 
in the cirermptarces pointed out in the jur’g- 
rr.ents of the lower Courts, that the water in 

(A,> r4 M. rcG; 9 M. L. T. 47; 2 M, W. N. 119; 8 
Ind. Cae. 857. 


the Kannadian channel was in the possession 

of the Government. 

Bat there is another qaeatiou to be con¬ 
sidered before the aoensed can bo 

convicted of theft. According to the 

definiiion in the Penal Code, whoever, 
intending to fake dishonestly any moveable 
property ont of the possession of any person 
without that person’s consent, moves that 
property in rrder to sneh taking, is said 
to commit theft,” it does not seem to he 
necessary that the aooosed should have 
succeeded in obtaining effective possession 
or custody of the property. Thus, a person 
who moves money in the pocket of another s 
O' at may be guilty of theft though he may 
not have succeeded in moving it entirely 
out of the pocket. But is it not npcessary 
that the moving should be effected with a 
view to obtain the possession or custody 
of the property ? The correct answer would 
appear to be in the atfirma'ive, because 
there must he the intention to t ike. T»'k.ag 
means 'reducing to possession*. F'tz-lames 
Stephen in a note on ‘ popsesaiou’ in his 
Digest of the Criminal Law, page 426, 
observes as follows:— It will be found 
upon consideration that the distinctions 
betwee'i these oases all arise out of the 
doctiine of possession, but it is, I thitik, 
less generally perceived that the important 
point is not the taking out of the possession of 
the owi er, bnt the taking into the possession 
of the thief.” It would, perhaps, bo more 
accurate to say that there mast be the in¬ 
tention to take the thing into the possession 
of the thief. Snppose a person outs the 
strings by which a hull is tied to a tree and 
the bull escapes. If he has not the present 
intention of reducing it into h>8 own possession, 
would he be guilty of theft P Apparently not. 
Illustration (c) to section 4i5of the Indian 
Penal Code is instructive, voluntarily 

throws into a river a ring belonging to Z with 
the intention of thereby causing wrongful loss 
to Z. A has committed raisohief.” Ap¬ 
parently it would not be theft. There is 
nothing to show that the water fliwing 
through the sluice would be in the possession 
of the accu'ed or that he intended to take 
any s^eps to secure effective custody of it. If 
he to: k steps similar to those taken by GKivern* 
ment effectively tti control the fliwof the 
; water along their channels, he might be 
said to be in pcssession. Bat thex6 is a 
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evidence tha^. he did so. Tfiere is no 
evidence rearardiner the disfano^of his fields 
from t.he slaice or the width of the channel 
after it left the sluice and before it. reached 
his fields. As soon as t.he water fl uved into 
his fields it would probablv nolong-er remain 
in the shape of water which can be 
possessed; at any rate there is no evidence 
as to what depth of water fl»wed into his 
fields. 

The conviction for theft cannot, therefore, be 
sustained. The accused must, in nay opinion, 
be acquitted and the fine, if paid, must be 
refunded. 

Benson, J.—T agree with the Oourts below 
and with ray learned brother, whose jndge- 
raent I have bad the advantas'e of peruaine, 
that water in a Government channel, control¬ 
led as the water in the present case is found 
to have been controlled, is in the posqepsion 
of the Government so as to be the subject of 
theft. I will only add that (as sfated bv 
L^gbtwood in regard to possession of land) 
the physical element in possession may 

be said to consist, positively, in the exercise 

of control by the possessoi; and, negatively, 
in the exclusion of others. Control is 
Blown by ac^s of ownership, and in ascertain¬ 
ing whether in any given instance possession 
cf water can be proved, we must inquire 
(1) whether the alleged possessor is exercising 
suitable acts of ownersbir; (2) whether 
other persons are excluded fL'gbtwood’s 
PoeseEsion of Land, page 1^), and“ by 
possession is meant possession of that character 
of which a thing is capable.*’ (Per L^rd 
Fitzgerald in Xord Adtocnie v. Y»ivg f5 ] 

^ Acts of dominion over part rf a thing 
in dispute may hp evide^cp of de f cfo nnsses- 
sion of the whole” (see Pollock and Wright 
on Possession, page 31, and rases there 
quoted). Judged by these tests, I thii k 
the water in the present case was in the 
possession of thp Government. T do not tbi* k 

that the case, E npercr V. t-heikh Ar (1) 
need be regarded as an authority to the 
contrary. The quesrim of possession must 
be decided in each case by a referenca to the 
degree of control exercised, ami the facts 
stated in that case do not indicate the same 
degree of control as is indicated in the present 

case. To mention only one point;—Tn that 

case the water is said to have run freely 

through the cVannpl from the river and 
(5> (1883) 12 A. 0. 514 at p. 556. 


to have flowed into some Khal or Jhtl 
unless diverted for irrigation. Tn the 
present case the access of the wa>ar to the 
channel is controlled by a Givernmenfc 
hpad-slaice or regulator. T^s fliv in the 
channel is at times oontroHed by dams 
built by the Government, and the fl iwends in 
a reservior or tai k in tbepossessionand under 
the control of the Government an J, in fact, be¬ 
longing to the Government. 

ft is, however, suggested that it is not 
shown that the water flawing through the 
sluice would be in the possession of the 
accused or that he intendel to take any 
steps to secure effective ru?tody of it 
after it left the Gavernment channel, and 
th.at one of the necessary elemsnts of theft is 
therefore, wantiog. 

I am unable to accept this suggestion. 
Section 37-3, Indian Penal Code, enacts that 
whoever i^denUng to Me dishonestly any 
moveable property o d of the pomsiion of any 
person, without that person’s cansent, wjo'*e; 
that p oyer/y, in order to snch tt' ing^ is said to 

cimmir thefr.” EtpUnahon III shows that 

in the contemplaMon of this section a person 
moves a thing by remaviug an obatanle which 
prevents it from moving, as well as by 
ac^ualIy moving it. In the present case 
there is no question but that the accused 
when he raised the sluice ga^e removed an 
obstacle which prevented the Government 
water from fl iwing by the force of gravity 
to his own land. His whole object and pi'prse 
was to thus cause the water to move under 
the irflience of gravity to his own land in 
order to irrigate it. It seems to me to be 
beyond question that he had the animus 
f'trandi, and that he ‘ in»e ided to take” the 
water not only “out of the possession” of its 
owner, bub aUo to cause it to move under the 
ii fl ience of gravity on to his o vn land. That it 
would not be under his control while fliwiog 
along the channel between the sluies and 
his land is immaterial, for illustration (6) to 
seonon 378 shows that theft may be complet- 
ed without the property ever being in the 
possession of the thief. Tn that illustra'ion 
the thief intending to take the dog oat of his 
owner’s posstssi m put bait in his pocket 
and thus induced the dog to follow him. The 
theft was complete as soon as the dog began 
to follow him. The essence of the offence 
consists in the dishonest taking of property 
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cut rf ih*f roi'e^sion of the owrer, rather than 
in the taking of it into the thief’s own posses- 
sion. If, however, the word “take” is to bo 
regarded as connoting the idea of the oastody 
passicgto ti e tf.kfr I still Ihiik fie reqaire- 
m<‘n*8 of section 378 are fnlfiiled in the 
present case, for it. is only necessary that the 
thief should “zn/end to take,” not necessarily 
that he should succeed in taking, and I 
find it d fBcalt to understand what other 
intention the acoused can have hal if it was 
not to “fake” the water to his lind where it 
would be in his possession and custody. 
That some of it might sohk into the ground 
ard 80 be no longer in his custody, or under 
l.iscoitrt l, is immaterial. If any drop of 
it was capable of being in the thiel’s ousted/ 
the argument would have no force. 

I nocld, lh< reft re, accept the finding of the 
Courts that the accused is guilty of theft and 
1 would dismiss the petition. 

As we do not agree with legard to this case 
it most be placed before another Judge of this 
Court for decision under section 429 of the 
Code of Criminal Proceduie. 

Dr. Swan for the Petitioner. 

Mr. M. D. Vevjdosfij for the Pablio Prose¬ 
cutor, for tVe Cro«r. 

The cafe coming on for final hearing nnd^r 
section 429, Ciiroii al F roceduio Code, on the 
3lth January 1912, before the Hori'ble Mr. 
Justice Miller and laving stood over for 
consideration till 17ih January 1912, the 
Court passed the following 

ORDER.— Both the learned Judges who 
1 eard the revision petition were of opinion 
that the water V as in the possession of the 
Q>verrment, With tl at opinion I agree, 
and r.e«d, therefore, only consider the further 
question upon which their opinions differ. 

Now, wlenoice it is decided that the 
water V as cafable being stolen, it seems 
io me irrpcfsible to resist the conclusion 
that it has been stolen in this case. 'Ihe 
petiticner c( rlainly intended to take it to 
his own field, and he took slips which he 
must lave coi eirtered were calculated to 
brirg it thire. He did not lave it in his 
restedy duiiig tie transit, but that, as 
llerBOD, J , points out, is not mcrSPi ry. If the 
petitioi.ci’s intention had been rnenly to let 
the water lun to waste, possibly the case 
m g ib have bien different, though with 
legard to illustration {c) to section 425, 
Udian Ptnal Code, it is to be observed that 


the illustration does not show that A took the 
ring from pospession to throw it away. 
The petition is dismissed. 

VeiiUon dismUeed, 


^8 c IP. W. R. 1912 Cr.> 

PUNJAB t'HiEF COURT. 

Cbimxmal PeT tios No. 1399 of 1911. 

Deo- mber 4, 1911. 

F'ietehii —Mr Justice Chevis. 

ISA— OtMPLAINANT—P eTITIOMKR 

versus 

Musammat RANON ArD othei s —AC3U81D 

— R vs ONDR'-'IS. 

Criminal procedure Coile K Act V of 1898), a. 25— 
Mif»or comilain'inf- Guardian not reaponsitla—ifu- 
hammadan Law—Marriage bejore Iddat null and 
ro’d. 

The mnniflge rf a Wahnmtnadati woman before 
expiry of the peiiod of Jddat is lull and void. 

Under section 250 of the Code of Criminal Prow- 
dure, a guardian or next fiierd of a minor complain¬ 
ant carnot bo ordeied to pay compensation to the 
accused. 

Petition for revision, undfr seoHon 439 of 
the Criminal Procedure Code, of the order 
of the Se!"sior8 Judge, P^-rrzepnr Divi« 
sion, dated the 3id October 1911, confirming 
that of the Magistrate, Ist Class, Perezepur, 

dated the 21et Jure 1911. dismissing the 
complaint, discharging the accused perrsons 
ard awarding compensation to them from 
the complainant-petitioner. 

Mr Nihal Lhand Melra, for the Feli- 
tioner. 

Mr Af/rz-n TmUA, for ihe Respondents. 
JLCGMENT.—The complainant, a miner, 
Fuirg through his urcle, charges Afusammof 
Raron, ibiahira and olheis under section 494, 
Indian 1 enal Code. Complainant pleads 
tl at Muf^avTinriUt Ranon, who was the widow of 

Dulls, brother of cf mplainant, manied him 

on 2i d .Inly lylO, and that she has now 
maiiied Jbiahim. The Magistrate dismissed 
the ccmplaint, because the date < f Dulla*8 
death is shown in the entry tf 6(h June 
J9I0 in the / * register, as Sl^t May 

1910. If Dul a diid on 3Lst May I&IO, a 
TLHi I ige < tl 2i d July l£10, would be aiijl 
(.t.d rotW, as iddut had not (xpiicd. 

It is uigid itat tie tfivoari through 
rriraiiy inttiid a false da'e, hut it is laid 
to see what I bitet the / f//tu-irt, even assum* 
ing him to be hostile, could have in poefc* 
dating Dulla’sdeath at the time of making 
the entry on 6ih June 1910. 

So 1 decline to te*cpen the case- The 
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order disobargiug the accused will stand. 
But complaiLant has been ordered to pay 
compensation. Mr. Miran Bakhsh for re¬ 
spondents admits that complainant as a 
minor cannot he made to pay compensation^ 
but he urges that complainant's uncle should 
be made to pay. But section 250, Criminal 
Procedure Code, only provides for an order 
against the complainant, it does not provide 
for the responsibility of a next friend or 
guardian. The order as to payment of com¬ 
pensation is, therefore, set aside, and 
the compensation*money, if paid, will be 
refunded. 

Oomplaint dismissed. 


(s. c. 14 Bom. L. R. 41.) 

BOMBAY HIGH COURT, 
Gkiuixal Appeal No 398 of 1911. 
December 13,1911. 

Present:—Mr. Justice Ru'sell and 
Mr. Justice Batchelor. 

EMPEROR— pROEECoroR 

BALWANT KONDO PATOLE— Accdsed. 

Criminal Procedure Code (Act V of 1898), s. 235, Ulus, 
(f) —Joinder of charges —“Same iransaciion** — Caus¬ 
ing grievous hurt for the purpose of extorting inform¬ 
ation—MaTcing false entries to attribute another cause 
for ihi death of the injured person—Penal Code (Act 
XLV of \HG0\ ss. 114, 19?, 218, 330, 331. 

The accused was chaiged with voluntarily causing 
grievous hurt to a person with a view of extorting 
information from him and he was also charged (vith 
making a series of false entries so as to attribute 
another cause for the death of thit person who died 
from the effects of tt.e injuries ii.dieted by the 
acoused. The accused was tried at one trial for offen. 
ces under sections 114, 19?, 218, 33u and 331 of the 
Penal Code. He was convicted of offences punishable 
under sections 193, 218 and 331. 

Heldf that the tiial was not bad on the ground of 
misjoinder of charges. 

There was no misjoinder as the case fell under sec¬ 
tion 235, illustration of the Criminal Procedure 
Code. The act of making a series of false entries so 
as to attribute another cause for death was in con¬ 
tinuation and pursuance to the trans-iction of causing 
voluntarily grievous hurt and the two acts formed 
part of the same tiansaciion. 

Appeal from the criiviction and sen¬ 
tence recorded by the iiefrsiona Julgeof 
Poona. 

Mr. Coyrji, with him Mr, B. F, VidwanSi 
for the Accused. 

Mr, 0. S, RaOf Government Pleader, for 
the Crown. 

JUDGMENT. 

Russell, J.—Notwithstanding the very 


ingenious arguments of Mr. Coyaji in this 
case, we are of opinion that we niB^t uphold 
the conviction and sentence. 

On the first point with regard to misjoinder 
of charges, section 233 of the Code of Orimi- 
nal Procedure says: “For eyery distinct 
offence of which any person is acensed there 
shall he a separate charge, and every fuch 
charge shall he tried separately, except in 
the cases mentioned in sections 234, 235 236 
and 239.” And section 235 says: '“if, in one 
series of acts so connected together as to 
form the same transaction, more offences 
than one are committed hy the same person 
he may he charged with, and tried at one trial’ 
for, every such offence.” And 1 would refer 
to illnstration (/J to section 235 which I read. 
It seems to us that we n ujt have regard to 
the worde of the section itself, ‘‘One series of 
acts so (Mnnected together as to form the same 

transaclion.” In the present case the acemed 

18 charged with volintarily causing grieve us 
hurt with the view of extorting information 
and that 18 a transaction,” and in osntinnaiisn 
of and pursuance to the same transaction he wae 
charged with and found guilty of making a 
aeries of false entries so as to attribute another 
cause for the death of the deceased Ganu It 
appears to t-s, looking to the plain words of 
section 235 and illustration (/), (hat these 
charges distiucfly come within that section 
and, therefore, the first point urged hy Mr’ 
Ooyaji has no basis, and must, therefore fail' 

With regard to the second point, in 
opinion, that also mast fail. He was charged 
with causing grievous hurt to the decea-ed 
for the purpose of extorting ir formation un¬ 
der section 331. That was one charge Then 
he was charged with another offence under 
sections .,30 and 114 of which the latter is 
the abetment section. The Ju^y were u lani- 
mcuuy of opinion that he was guilfy of the 
mam offence, vii. causing grievcui luHto 
the deceased u ider section 331. If that is 
so, it is apparent from what the Judge in 
express terms inferred from their nnari-n us 
vercict that they muit be takm to have f. u id 

the accused personally euiky mder seer,ion 
c31, and, under these circnmstances, it was not 

necessary (or them to go into the other ques¬ 
tion whether he abetted the offencs. Under 
these circumstances, we think, the conviction 
and sentence are correct and must, therefore 

Batorslor, J.—I agree with what 


ay 
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learned brother has said and need only add 
a word on the third point which was taken 
by Mr. Coyaji for the appellant, and which 
is that ti e appellant had been prejudiced by 
the joinder of fcur charjjes even althf uyh that 
joinder was not technically a misjoinder so as 
to invalidate the entire trial. Assuming 
that there was no misjoinder, and 1 agree 
with n y learned brother that there was none, 
then I am of opinion that there was also no 
prejudice in the admission of evidence as to 
the fabrication of false reports by the appel¬ 
lant with a view to screen the ofFence com¬ 
mitted by him upon the deceased Gano: for 
it appears to me that whether there was a 
separate charge or not in regard to the 
fabrication of these false reports, their 
fabrication would have been a most material 
and important piece of evidence on behalf of 
the prosecution on the charge under sections 
330 and 3Hl. I may, perhaps, add that we 
have now discussed all the points which were 
taken in this appeal, and that Mr. Coyaji iii- 
introducing his argumentsstated quite correct¬ 
ly that since there was a unanimous verdict 
of the Jury against him, he was not in a 
position to address us on any question of fact. 
I agree that theconviction and sentence should 
be maintained. 

Conviction and sentence confirmed. 


(8. c. IG C. W. N. 203) 

CALCUTTA HIGH COURT. 

Cr:minal AptEAL No 2 cf 1908. 

May 6, 1903. 

Present'. —Mr. Justice Stephen and 
Mr. Justice Holrawood. 

The DEPUTY SUPERINTENDENT and 
LEGAL REMEMBRANCER- Appellants 

versus 

CHULHAN AHIR and OTiiErs - 

Hesp)ndents. 

Penal Code {Act XLVof \Sm), UO. 4?5,427— 

Mischief—Unlanful nsscmbly -1 nfcntion—Muking ditch 
through Railway~~Motive—Letting water nin off fields 
of accused. 

The accused, 6ffy in number, fitulingtlicir fields flood, 
ed, out a channel through the Railway to let the water 
run off their flel is. Ten or lifteen only of the accused 
were engaged in digging while all were j>rosont: 

Held, that, aldiough the motive of tho nccusc<l was 
to free their fields from water, their intention was 
to make a ditch through tlio Railway and they wore 
guilty of mischief and unlawful assembly with tho 
common object of damaging tho Railway. 

Appeal by the Government against the 
judgment of acquittal passed by the i^eseiona 


Judge of Cbapra, dated November 15th, 1907* 
on appeal from the conviotion and sentence 
passed by the Deputy Magistrate of Saran 
on October 9ih, 1907 on the accused. 

Mr. Orr, Dtputy L?gal Remembrancer, for 

the Appellant. 

Bibus Jcy Qopal Qhosha and Eaghu Nath 
Singh, for the Respondents. 

JUDGMENT.— In this case the aocused 
were convicted by the Deputy Magistrate nf 
Saran of offences under sections 144 and 427, 
read with section 149, Indian Penal Code. 
Tbeir conviction were set aside by the 
Sessions Judge on appeal, and the case now 
comes before us in appeal from bis judgment. 

The facts of the case are exceedingly simple 
and they are that the appellants finding tbeir 
fields flooded cut a channel through the Rail¬ 
way to let the water run off their fields. 
The learned Sessiens Judge has set aside 
their conviction on the grourdtbat neither 
their intention ror the meats employed by 
them to (ffeot their intention were criminal. 
He holds that their intention was rot to cause 
mischief but to cause the water to run off 
their fields. In this, however, be makes 
not altogether an uncommon error in cou' 
fusing motive with intention. Iheir in¬ 
tention waste mak)a ditch through the 
Railway. Tbeir motive was to free their 
fields from water. There can be no doubt 
that what they did to the Railway amounted 
to mischief and that they must have been 
fully aware of this fact. The learned Sessions 
Judge is also wrong in finding that the means 
employed by them were not criminal. It 
appeals that about 50 men were present, some 
of whom carried spears. Of these some 10 or 
15 only were engaged in digging. It, there¬ 
fore, seems certain that the whole constituted 
an unlawful assembly, with the common ob¬ 
ject, as alleged, of damaging the Railway. 

On locking at the evidence it appears that 
the act of niisohief and the utlawful assembly 
are very plainly proved. There is, however, 
no proof of an offence under section 144, 

There is clear evidence that some of the 
peiooiia present were armed wiih spears, but 
there is no evidence that any of the accused 
were so armed. The c.'‘nviction under section 
144 is, theiefore, improper. 

Under these circumstances, we set aside the 
judgment of the Sessions Juoge and we also 
set aside the conviotion under section 144, 


INDIAN OASES. 


827 


Vol. Xlllj 


EMPEROB V. HARl OCYIND LIMAT8. 

Indian Penal Code, by the District Magis* 
trate. We convict tbe accused of the offences 
under sections 143 and 427, read with section 
149, Indian Penal Code. 

In considerirg tbe question of sentence we 
have to bear in mind that the result of what 
offences tbe men did might have been most 
serious, as the accused most have known and it 
is necessary that people should remember, 
that they are not to do anything on Railways 
which may damage the life of people using 
them. As, however, we have set aside the 
conviction under section 144, Indian Penal 
Code, we think it right that the sentence of 
six months* rigorous imprisonment under 
section 144 passed by the Deputy Magistrate 
should be reduced to four months* rigorous 
imprisonment. We do not regard a fine as a 
suitable punishment in this case. We, there¬ 
fore, ii fi'ct no sentence of fine. We do not 
think it necessary to pass any sentence under 
sections 427 and 149, tbe conviction now 
standing under section 143 instead of section 
144, Indian Penal Code, We have no power 
to order the accused persons to enter into 
bonds. We, therefore, make no order in 
respect of that. 

Let a copy of this order be sent to the 
Sessions Judge and let tbe District Magis¬ 
trate take steps to have tbe accused ariested 
and dealt with. 

Appeal allowed. 


(a. c. 14 Bom. L. B. 40.) 

BOMBAr flIGH COURT. 

Cbiminal Revrion Applicatiox No. 290 

CF 1911. 

November 16, 1911. 

Presentx —Mr. Justice Russell and 
Mr. Justice Chandavaikar. 
EMPEROR— Pbosecutok 

versus 

HARI GOVIND LTMAYB—i^ccusED. 

Printing Presses and Books Act (ZXFo/18^)7)), ss. 1, 3 
— **Book'* includes portion oj pamphlet - Printer of por^ 
Hon hound to print his name and place of printing. 

The word ‘book*, as defined in section • of the Print¬ 
ing Presses and Books Act, lbt7, includes part of a 
volume or pamphlet. 

Therefore, the printer of a portion of a pamphlet 
is bound to print thereon his name and tbe place of 
printing and failure to do so constitutes a breach of the 
provisions of section 3 of the Act- 


Application against conviction and sentence 
recorded by the Acting Second Presidency 
Magistrate cf Bombay. 

Mr J. R, Gharpure^ for tbe Accused, 

Mr. Q, S. Rao, Government Pleader, for the 
Crown. 

JUDGMENT.—In this case, the accused 
has been convicted under section 3 of Printing 
Presses and Bocks Act, XXV of 1867, inas¬ 
much as he being the keeper of a press called 
Mumbai Yaibhav Steam Press** printed a 
portion of tbe pamphlet in question called 
*Kavyaratiiavali** in Bombay and did not 
comply with secLion 3 of the Act. Section 3 
says;—‘Every book or paper printed within 
British India shall have printed legibly on 
it the name of the printer and the place of 
printing, and (if the book or paper be pub¬ 
lished) (the name) of the publisher and the 
place of publication.** And it appears that 
the accused is the man who made the declara¬ 
tion in the form laid down under section 4, 

viz.t —‘ I, A, R, declare that I have a press for 
printing at. . .** 

We have had a very elab rate argument 
addressed to ns upon this point by Mr, Ghar- 
pure. But it seems to us that when regard 
is had to the definition of the word “book** 
in section 1 of the Act, the whole of the argu¬ 
ment falls to the ground. A “book,*’ it says, 
includes every volume, or dwteion of a 
volume^ and pamphlet^ in any language, etc.’* 
Here there is no question but that the 
accused had printed a part of this pamphlet 
in Bombay, the rest was printed at Jalgaon 
and the name of the printer of that latter 
press appears on the book. But the accused’s 
name dees not appear on the book. There¬ 
fore, we think, he is guilty of not having 
complied with the provisions of section 3 of 
the Act and we confirm the conviction 
and sentence and dismiss the application. 

Application dismissed. 
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MADRAS HTOH COURT. 
Refere^c^ No. 20 o? 1911. 

.Tannary 8, 1912, 

Presmt '.—Mr. Jastice Saodara Aiyarand 

Mr. Jufliioe Spencer. 

In re GORLK K ^NDU ^ GA DIT — Acc I’ED. 

Jurif trial ^Charge to Jiirg—Miadirertion—Penal 
Code (Act XCV of IH'0\ ^79, -i\\—The)t-Rerdv 

ing stolen pioperfy - Possession of stolen property — 
Presumption—Conviction for theft. 

Where the accused was found in possession of 
stolen property three weeks after the tlieft: 

Held, that the proper presumption was nob that he 
committed the theft, but that he received the pro¬ 
perty knowing or having reason to believe it to be 
stolen. 

Where a Sessions Judge directed the Jury, in a 
case where the accused was found in possession of 
stolen property, that the presumption was more in 
favour of the possessor being the thief than the re¬ 
ceiver unless there was evidence to the contrary and 
that no presumption as to the latter should bo made 
unless, besides tho discovery of the stolen property, 
there was something to show that tho accused received 
it knowing it to bo stolen: 

Held, that there was misdirection. 

As to which of the two presumptions should bo drawn 
in any particular case, whether of theft or of receipt 
of stolen property, would depend on tho circumstan¬ 
ces, the length of time that has elapsed after tlio 
theft, how much of tho stolen property is found in 
possession of the person in question, tho circumstan¬ 
ces which led to the discovery, and other facts con¬ 
nected with the discovery of tho property. 

It is not necessary to raise a presumption in favour 
of the posa* ssor of the stolon property being the re¬ 
ceiver, that there should be evidence that ho knew' it 
to be stolen. 

Reference under Section .^07 of the Crimi- 
ral Procedure Code ly the Sessions Judge of 
Vizagauatam in Case No. 36 of the Calendar 

for 1911. 

Mr. John Adam, Public Prosecutor, for 
the Crown. 

JUDGMENT.—In this case the Sessions 
Judge of Vizagapatam has referred to this 
Court under secti ui 307, Criminal Prooedure 
Code, Sessions Case No 36 of 1911, in so far as 
the case against the 2nd accused is conoeined. 
He was charged with house breakit.g by night 
and theft in a building. Tfie only evidence 
as against him is that marorial object No 47, 
one of the jewtla stolen from the Pioseoution 
Ist witness’s h< use, was traced to his pos¬ 
session. The Ist accused stated that ho Imd 
given it to the second accused and on 
the Police going to the house of the latter 
with the 1st aocustd and others he delivered 
it up. He denied, at the trial, that he gave 
up this jewel. But tho evidence that he 
4 id deliver it must be aqcepted. The quea. 


tion is, what presumption arises against him 
in the circumstancep? The property was 
traced to him about three weeks after the theft 
tock place. The Ist accused stated that he 
had given it to him, and only one of the 
jewels stolen was found in his possession. 

In these circumstances, we think the proper 
presumption is not that he was one of those 
who committed the theft, but that he re* 
ceived the jewel, knowing, or having reason 
to believe, it to be stolen property. The 
learned Sessions Judge, unfortunately, did 
not. ask the Jury to find whether he was 
guilty of receiving stolen property. The 
Judge first states, quite correctly, that if a 
person is found in possession of stolen pro¬ 
perty soon after the theft and cannot explain 
his possession that person either stole the 
property or received it, k ic.wlng it to be 
stolen. This statement is in accordance with 
illustration (a) to section 114 of the Evi¬ 
dence Act. The Judge then says: ‘ generally 
speaking, the presumption is rather more in 
favour of the possessor being the thief than 
the receiver, unless there is any evidence, 
of coarse, which would prove the contrary.” 
This stalement cannot be regarded as quite 
correct. Which of tho two presumptions should 
be drawn in any particular case, whether of 
t heft or of receipt of stolen property, would 
depend on the circumstances, the length of 
time that has elapsed after the theR, how 
much of the stolen property is found in the 
possession of the person in question, the cir¬ 
cumstances which lead to the disoivery, and 
other facts connected with the discovery of 
the property. The Judge’s next statement is 
even mere incorrect because he says: There 

is nothing in this case to show or suggest that 
the accused received the property knowing 
it to be stolen. The questijn, therefore, you 
have to consider whether the possession 
in this case is sufficiently recent to raise the 
presnn'ptiou that the accused are the thieves.” 
It is ceitaiidy wrong to say that bvs’des the 
discovfry of stolen property in the poaaeasion 
of the accused tl ere should bs soraethiug to 
show that the aceuaed received the property 
knowing it to be stolen to ja8ri'‘y the Jury in 
iiifernrig or presuming that the accused is 
guilty of the receipt of stolen property. 
This statement is, in fact, inconsistent with 
the first statement, of the Judge that either 
preeumptioc may be drawn from the f%ot of 
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possession of stolen property. Therfsrlt is, 
that the learned Jn Ige did not leave to the 
Jury the question whebherthe accused ccu'd 
be convicted of receipt of stolen property. 
We think he Jury were right in nob con¬ 
victing the 2 id 5C3U38d of theft. As he had 
been u der detention for several months, 
we do not consider it necessary to make an 
order that he shtu d be now tried for receiv* 
ing stolen property. 

The Sod accused is acquitted of the offences 
of hcuie-breaking by night and theft in a 
building and he must be released from cus¬ 
tody. 

Accused released. 


ALLAH4BAD HIGH COURT. 

Cb mi.jal Revision No. 635 of 1911. 

Jar uny 17, 1912. 

F'ie:ehU —Mr. . u >Lice Karamat Husain. 
la re ABDUL GtlAFOOR aad another— 

AFP..ICANT 3 

versus 

RAZ\ HUSAIN —Opposite Party. 

Criminal Proceiare Cole iAct V of 1898», 433, 

4i7Q ^Sanction to prosecute given hy Assistant Collector 
—High Court's po j;er to interjere on criminal side — 
Duty of Court to inquire —Accused not given opportunity 
to cross-examine loitnesses —Legality—Irregularity. 

An Assistant Collector of the let Class acting under 
section 47d, Oritnioal Procedure Code, directedliertaia 
persons to be prosecuted under section 193, Indian 
Penal Code. On appeal the District Judge coahrmed 
the o.der of the Assistant; Collector. An application 
for revision was made to the High Court on the 
Criminal side: Held, that the High Court had uo 
jurisdiction to interfere in the matter under sec¬ 
tion 43J of the Criminal Procedure Co le. 

In re Skup Kunivar, 26 A. 243^ 1 Or. L. J. 73: A. W. 
N. (19U4 15, followed. 

When a Magistrate takes action under section 476 
of the Code of Criminal Procedure, it is not necessary 
to the validity of his order that ho should hold a 
preliminary inquiry, and, therefore, if the Magistrate 
refuses to give the accused an opportunity to cross- 
exatnine the witnesses he does not act in the exercise 
of his jurisdiction illegally or with material irregu- 
larity. 

Qu.^en-Empress v. Mitabxdal, 15 A. 332, followed. 

Applioatiju for reviaing the order of the 
District Judge of Banda. 

Mr. Uuhmu* Ullth^ for the Applicauts, 

Mr. Durgx Uhifjia Bmerji, for the R 38 - 
pondents. 

OADiij In thU case au Aiaiafcaut Ool- 

leoooroflsi OUaa aating aider seebiou 4>, 
Oriottinal Frooedara Oode, diraetei the appli- 
caata bd bj prjjejabei uaiar sjciija 191 of 


the Indian Penal Code, The applicants 
appealed to the learned District Julge of 
Binda for revoking the s motion. The 
aopUcifim was rejected by the learned 
D.strict Judge and the order of the A'-sistant 
Colleclor was confirmed. The applicants 
came to this Court in revision on the criminal 
3idr\ The learned Vikil for the opposite 
party, relying ^n (he Full Bonch ruling of 
this C u ’b in la the matter cf the petition of 
Bhup Kunwir (1), contends that the High 
Court has no ju isdiction in the exercise of 


irs revjsionai powers on the criminal side, 
under section 439 of the Code of Criminal 
Prcc^dnr'G, to interfere with 5 iiih orders. 
The Fad Batch Haling in the cas 3 referred 
to is binding upon me. The learned Vakil 
for the applicants prays that permission 
may be given to him to alter the applica¬ 
tion into a Civil revision inasmuch as the 
order passed by the Assistant Collector of 
IstClafsis bssidon the statements of the 
witnesses who were not allowed to be cross- 
examined by the applicants. In Ckoti :iado 9 
Peadah v. Hhoobun Ohuckerbutty (2) it was 
laid down that the preliminary inquiry need 
not be held in the presence of the accused, 
and in Q^edn Empress v. Matabadal (3) it was 
ruled that when a Magistrate takes action 
under section 476 of the Code of Criminal 
Procedu-e, it is nob necessary to the validity 
of his order that he should hold a preliminary 
inquiry. I am. therefore, of opinion that the 
Magistrate, in refusing to give the applicants 
an oppirluiity to cross-examine the wit- 
nesses, d d nob act in the exercise of his juris¬ 
diction illegally or with material irrigiilarity. 
For the above reasons I reject the application 

AppUcition rejected. 

(1) 23 A. 249,1 Or. D. J. 73; A. W. N. (1934) 15. 

(2, 9 W. E.3 Or. 

<3; 15 A. 392. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 634 of 1911. 

January 10, 1912, 

Present :—Mi*. Juibice Tadball. 
BANSI ANi^ OTHERS—PjETiriONSRS 

versu r 

BM?EROR—Opc* jsirs Partt, 

Pen'll Gih {Act of IS S)), si. 4JJ, 413-.jft#. 
chief—If nlajif ally U!iinj water from cinxt. 
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The applicants, who wanted water for the purpose 
of sowing their field, stole it by breaking through the 

wall of a canal: „ , . a 

Held, that they were ^m\ty of haviap: committed 

mischief under section 4:^6 of the Indian Penal Code. 

Applicatioif for ravUion agaipsl) the order 
of the Pensions JuHge, Mainpuri. 

Mr. 0. Dillon, for the Applicants. 

Mr. Mokomson, Assis.ant Govermeot Ad- 

vccftte, for the Crown. 

ORDER.—The applicants have been 

cor victed Try the Magistrate of an offence 
nr d 3 r section 4?0 of the Indian Penal Code. 
They were eentenctd to one year’s rigorous 
imprisonment each. On appeal the Sessions 
Judge reduced the sentence to three months’ 
rigoKU^ imprisonment. In revision it is 
urged on their behalf that the convictions 
should be really under section 7G of Act VIII 
of 1873 , in the absence of evidence to show 
that any diminution of the supply of water 
for agricultural purposes was caused or 
likely to be cauud by the act done by the 
applicants. Tbe object of this application 
is really to secure a reduction of sentence. 

I have examined the record and there is 
nothing in the evidence to show of what 
class the canal was the bank of which was 
cut, that is, whether it was the bank of a 
main canal or of a distributory. It is 
impossible in the absence of evidence on the 
point to hold that the act done was one 
which caused or was likely to cause a dimi¬ 
nution of the supply of water for agricultural 
purpeses. It appears that the applicants 
wanted water for the purpose of sowing 
their field. As they were unable to obtain 
it in a lawful manner they proceeded to 
steal it. As the record stands, it is impossi¬ 
ble to ophold the conviction under section 
430 of the Icdain Fer al Code. In any case, 
mischief was committed. It is an act of 
wilful mischief for any person to make a 
breach in the wall of a canal. It is an act 
which causes such a change in proputy as 
destroys or diminishes its value or utility or 
affects it injuriously. There is nothing on 
the record to show the extent of damage 
done. The conviction must, therefore, hi 
held under section 426 of the Penal Code. 
It is true that the act is also covered by 
section 70 of the Canal and Drainage Act.. 
But the cfTeuce committed is far from trivial. 
Section 71 shows clearly tl at section 70 
does nob bar the prosecution under any 
other law of any offence punishable under 


the Canal Act. The maximum sentence noder 
section 425 is three months* rigorous impri¬ 
sonment. The sentence upheld by the 
lower Appellate Court is, therefore, not in 
excess of the maximum allowed by law. 
The offence is a serious one and the act done 
might have resulted in very great 
loss not only to the accused but to other 
persons as well. In the circumstances of 
the case, 1 see no object in interfering with 
the sentence as maintained by tbe lower 
Court. I alter the conviction to one under 
section 426 of the Indian Penal Code and 
uphold the sentence. Tbe applicants, if on 
bail, will surrender. 

Application rejected. 


CALCUTTA HIGH COURT. 

CaiMlNAL RhTMlON No 826 OF 1911. 

January 18, 1911. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sbarf-nd-din. 

BAISNAB CHARAN MANJHl ahd 

OTHKR9 —FiH6T PaRIT—PeTITIONBRS 

versus 

GATI NATH MUNSHI and othkbs— 
SFC >^D Party - Ofpos TB Party. 

Criminal Procedure Code (Act rofl89S‘,ss 107,145 
•-^Binding ptirty under $. 107 ^Whether Magistrate can 
institute proceedings under $. 145 

The fact that oue party had been bound down to 
keep the peace under section 107, Criminal Procedure 
('ode, does not tako away from a Mi^istrate his 
jurisdiction to aot under section 145 when the cir¬ 
cumstances so require. 

Rule against the order of the Deputy Ma¬ 
gistrate of Magnra, dated May 4th, 1911, 
directing the attachment of the disputed 
talker under section 146 of tbe Criminal 
IVooednre Code, until the rights of tbe 
parties thereto bave been determined by a 
competent Court. 

Baba Nnrendra Kumar Bose^ for tbe Pe¬ 
titioners. 

Babus AVanmo^^a Kath Mukherjee and 
Kumnr Sinkar Boy, for tbe Opposite Party, 

JUDGMENT.—This was a Rule calling 
npon the District Magistrate and the opposing 
party to sb )w cause why the order attaching 
a oertaiti ialk'ir shoal I not bo set aside on 
the gronud that the Magistrate bad no jaria- 
diction to proceed after all the membars of 
the second party had been bound down, under 
s9oti>n 107, Criminal pA'ooe lnre Code, on the 
19cb December 1910 in a prior prooeedicg- 
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The proceedings under section 145 were 
tsk^n on the 23fd February 19,1 and the 
order ounplained of wa^ passed on the 4th 
May 1911, and the Magistrate finding it 
impossible to determine who was in poshes* 
tion of the jalknr attached the property 
under section 146. Now it would be impos¬ 
sible for us to say that in no case can the 
fact, that one party had been bound down 
to keep the peace under section 107, leave the 
Magistrate any jurisdiction to act under sec¬ 
tion 145, when the circumstances so require; 
and we cannot see oar way to miking this 
Rule absolute without laying down such a 
general proposition. Certainly, on the facts 
of this case, it was quite open to the Magis¬ 
trate to hold that there was a probability of 
a breach of the peace in respect of the pos¬ 
session of this jalfcar, even although the 
members of the second party had been bound 
down. 1 here were many persons, who are 
said to be interested in the jalkar^ who abs¬ 
conded at the time of the 107 proceeding. 
The second party say that they have a reason¬ 
able apprehension that these persons may, by 
claiming rights in this jalkar^ cause a breach 
of the peace with the first party, who are 
admittedly fishermen; or the first party being 
fishermen may very naturally seek to enforce 
^b®ir rights against the second party who 
have been bound dowi; in which case the 
order binding down the second party will 
have the effect of ousting them from any 
possession which they may have. 

Ic would seem that in this stale of facts 
the right coarse for the Magistrate to take 
would be the course he has taken, namely, to 
try and discover who is in actual possession 
of this jalkar. He finds himself unable to 
do so and he, therefore, properly exercises his 
jurisdiction under section 146. The fact 
that the order under section 107, Criminal 
Procedure Code, expired in December 1911, 
does not, of coarse, in any way, affect the 
legal aspect of the case, bub it certainly 
renders us less disposed in the exercise of 
our discretion to interfere with any measure 
that the Migistrate has thought it necessary 
to take for the preservation of the peace in 
his D:3triot. 

The Rale is discharged. 

Rule dxschxrigeJ, 


[s. c. (1912) 1 M. W. N, 47; 11 U. L. T. 32 ] 

MADRAS HIGtl COCRP. 

Criminal Revision Case No. 529 of 1911. 
Criminal Revision Petition No. 399 of 1911. 

January 2, 1911. 

Present: —Mr. Justice Abdar Rahim. 

GURUSAWMI NADAN and others — 

Accused—Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of i89i}, a. 107—5e. 
curitijfor breach of peace— Vaiju? apprehension -Order 

—Duties of the MagUtrate^Liivful exercise of right-- 

Unlawful opposition. 

Where there 13 no evidence that the accused are 
likely to commit a breach of the peace or disturb tbe 
public tranquility or do any act which would probab¬ 
ly occadoQ a breach of the peace, an order under 
section 107, Criminal Procedure Code, should not be 
passed merely on a vague appreheasion. 

A Magistrate should use his power to protect per¬ 
sons seeking to exercise their rights allowed by law 
and to restrain persons threatening to disturb the ex¬ 
ercise of such rights. 

Any person who wants unlawfully to oppose an¬ 
other in the exercise of a lawful right, ought to be 

bound down to keep tkj peace, and nob the person 
who wants to exercise his ordinary right. 

Pocitiou under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the proceedings of the 
Sub-Divisioual Magistrats of SUbur, in this 
Miscellaneous Case No. 5 of 1911, 

Dr. 6'. Sw imiaathan, for the Accused. 

Mr. E, R, Osborne^ fov the Public Pro¬ 
secutor. 

ORDER,—There is absolutely no warrant 
for the Older of the Sub-Divisional Magis¬ 
trate. There is no evidence to show that 
the accused were likely to commit a breach 
of the peace or disturb the public trauquillity 
or to do any act which would probably occa¬ 
sion a breach of the peace. All that is 
found is that on a previous occasion, about 
a year ago, the Nadars asserted their right 
to carry pdftia through the public street oa 
occasions of marriage, and there was a 
breach of the peace, as some people in the vil¬ 
lage opposed the Naiars taking palkis in pro- 
cession on the ground apparently of the Nadars* 
caste, which, in tbeir oppouects’ estimation 
is not high enough justify their using piiZ'wi 
daring marriage. Nothing particular hap- 
pened at the time the present proceedings 
were instituted, except that the marriage ses¬ 
sion was lajb approaching and the Police and 

the bub-Divisinal bab-Magiatrare were 
apprehensive that, if the Nadars insisted on 
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tbeir right as before and other party opposed 

tbem, there might be a disturbance. It is 
not even shown that the acoased had any 
marriages to celebrate in the;r family, and 
that they were preparing to carry p'jlhis in 
procession. All that is alleged against 
them is that they are leading men of their 
community. Supposing that some of the 
Nadars or the acoased themselves wanted this 
year to take palanquins in procession through 
public streets, they would have every right 
to do so, and if auy person wanted unlawfully 
to oppose them in the exercise of euoh right, 
they onght to be bound down, and not 
persons who were lawfully exercising 
or wanted to exercise their ordinary 

right. It is the duty of the Sub-Divi¬ 
sional Officer who is responsible for the 
peace of his Division to use his authority 
for the protection of persons who seek to 
exercise a right which the law allows them, 
and to restrain persons who threaten to 
obstrnct the exercise of such right, and for 
this purpose to enforce, if necessary, the pro* 
visoDS of section 107, Criminal Procedure 
Code, not against the former but against the 
latter. I set aside the order under section 
107, Criminal Procedure Code, and the 
bonds executed by the accused will be 
discharged. 

Order set aside. 


twii ■’1 

GUPEROR t;. ANDIA0ATALCO NAIDOO, 

476, Criminal Procedure Code, for pro&eoa^ 
tion of the petitioners for an offence under 
section 193, Indian Penal Code. 

Mr. V, UamadonSt for Petitioners. 

Mr. E, R, Osbo ne, for Pablio Prosecutor, 

Contra. 

ORDjITw.—T he Pahlic Prosecutor conceded 

that the Magistrate’s order under section 473, 
Criminal Procedure Code, was made before 
the witnesses for the prosecutioa had been 
cross-examined on their evidence that the 
search list was a ''false one” and before 
the defence had any opportunity to 
show that the search list was not a false 
one. This action was obviously prematare 
and wrong. Cross-examination might have 
shown that the prosecution evidence was 
untrustworthy, or its truth might have 
been disproved by other evidence. 

Again, the Magistrate's order is open to 
objection in that it does not specify or 
even indicate in any way, how or in what 
respec!} the search list was ‘ a false” one. 
The Magistrate's order under section 476 is, 
for these reasons, improper and is set aside. 

Order set ande. 


MADRAS HIGH COURT. 
Criminal Appkal No. 518 lp 1911. 

January 8, I9i2. 

Present: —Mr. Jaaiioe Sundara Aiyar and 

Mr. Justice Spencer. 
EMPEROR— APPELLANT 
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MADRAS HIGH COURT. 

Obiminal Revision Case No. 475 ok 1911. 

Criminal Revisjn Petition No. 357 

OF 1911. 

January 18, 1912. 

Present: —^i^ Ralph Benson, Judge. 

In re KcLLl APPIAH and othess— 

PtTlTlONEhS. 

CriminoX I^ocedKte Oode V oj 1S9S), s. 470 — 
Order paused beiorc cross’emmination of prosecution 
loitnesaes —Illegality. 

Where a Magiatnito passed aa order under see- 
tioa 47o, 'Jriimiial ProceJuro Code, before the pro¬ 
secutioa witaessed wore crodd-exaiuiuod au I without 
giviuij the dofeuce au opportunity of sho.viu^j that 
the prodocatijii evi-ieoce wad faUe: 

lleldf that the orde.* was illegal uud should bo sot 
aside. 

Petition, under sections 435 an! 439 of 
the Criminal Procedure Oode, praying the 
High Court to revise the order of the Joint 
Magistrate of Narasarowapet, in 0. C. No. 
74 of l9ll, according sanotion under seotiou 


ANDIASAVALOO NALDOO—Aoocsed. 

Jlfadras City MitncipUity det of 1904^, $s, 262, 
420 —Keeping a paudal lOifAouC license'^^^ShaU hs 
ttiadef' meaning of —Absence oj proof that accneed cov ^ 
striicted the building—Acgadtal, ^ ^ * i 

'1 he expressiou “shall he made/* in section 262 of the 
Madras oity Muacipality Aoc, means only ‘shall ^ 
ooustructed’ and does not mean ‘shall be composed 

The mere existence of a pandalf eto., with inflim* 
mab o materials does iiotm the absence of proof that 
the accused coustruoted ic oonstitute au offence. 

Appeal, under section 417 of the OriininM 
Procedure Oode, against the iadgmea^ ot 
acquittal passed ou the accused by the 
Presidency Magistrate, Egnure, Madras, in 

0. O. No. 612 of 1911. 

Mr. J. Aiu/n, Grown Proseoabor, for tbe 

Grown, 

Mr. Jl. B, Doraiswmy iyj.tjir* for ths 
Acoased. 

JUUaMBXr.—TdU ia au appeal by tM 

Goverumeut against the order of awiiittM 
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rapped by ore of fbo Prppidercy Magistrates 
of Madras in C. C. No. 612 of 1911 in which 
the aecneed was eVaiged vti»h an offence 
urdfT Frcfirra i 62 aid 420 rf tie Madras 

City Mcrio^Fality Act by failire- to take 
cut a I’ceree fcr keepire: a pnrdnl havirg 
an external rcof covered with it dimmable 
iratenals. The Municipality was unable to 
prove that the accused constructed the 
building. The iViagialiate, in consequerce, 
acquitted him. Section 262 is in these terme: 
external roof, verandah, pindal or 


No 


wall cf a building shall he made of grass 

leaves, mats or other iifliramahle material 

except with the written permission of the 
President.” 

The contention for the Crown is that the 
expression “shall be made ” does not mean 
shall be corstructed” but means “shall be 
ccmposed cf ” and that, therefore, the exist, 
ence of a pnndal comprsed of grass, leaves, 
mats or other ii flimmable materials without 
the permission of (he President would be 
an offeree. It is dear to our minds that 

this IS not the na'ural and usual meaning of 
the word made” aid the Act itself makes 
it clear ihRt that is not the meaning, f r in 

Sohtdule XVl i.f the Act-, auction 2 oi is set 

cut in these words: ‘ Cors'ruction of ex. 

terral roof, etc.” Besides, if it is the existence 

of euchaiTof that constifutfs the offence, 
who 18 the offender and who is to be taken to 
have co^ravened the provisions of section 
-ib ? We must bold that the order cf ac¬ 
quittal 18 right and dismiss the appeal. 

Appeal disrtiXsi^J. 


[s. c. (1912) 1 U. W. N. I3G; 17 M L. T. 127.1 

MADRAS HIGH COURT. 
Criminac Appeal No. 32 op 1911. 
January 2. 1912. 

Present :—Sir Ralph Benson, Judge, 

Mr, Justice Surdara Aiyar and 
Mr. Justice Abdur Rahim. 

Th3 public PR0.>E2UT0R—Appellant 

1 e (u^ 

MUSHUNOORD SDHYANARAYANA 

p 7 r j ^ - Accused. . 

Penal Code (Act ^LV <f m'i), 299, 300, 

--Murder-Death of the person MUd need not he 

tended 

8, «ith the intention of killlnsr N gaveliim poisoned 
Wva to eat A ate a little, and threw thereat away 

and this was picked np by H. who ate it and died: ^ 
UUa^ that 8. was guilty of the murder of R. 


301 

ta- 


The Tndinn T aw on culpable homicide discussed 
and compaied with the English haw. 

Appeal under section 417 of the Code of 
Crimiral Procedure against the judgment 
nf acquittal passed on the accused on the 
1st count of murder in Sessions Case No. 

14 of 1910 by the Seesiocs Judge of Ganjam 
Division. 

Mr. K. N. Aipa, for the Accused. 

Mr. P. N. Grant, Contra. 

This appeal came on for hearing before 
Ihe Honourable Mr. Justice Benson and 
the Honourable Mr. Justice Sundara Aiyar 
on Wednesday and Thursday, the 3rd and 
4th days of May 1911; and having stood 
over for consideration till Thursday, the 2ad 
day of November 1911, the Court delivered 

the following 

JUDGMENT. 

Benson, J.—This is an appeal by the 
Public Profcrutor on behalf of Goverement 
asairstlhe acquittal of one Suryanarajana 
Minibi, on a charge of havingr murdered the 
gil 1, Rajalakshmi. 

The fact.s of the case, so far as it is neces- 

fary to sfa^e them for the purposes of this 
aprfal, are fs follows :—^ 

Theacouftd. with the intention of killing 
Arrala Naiasin.hulu (m whose life ha 
had (ffectfd laige ii.euiat.ces without Appala 
Naiafiml uIq’h k owledge. and in order to 
cbfain the Furas for which he was insured) 
gave him Mrae sweetratat {hala) in which 
a poieon containing atsenij and mercury in 
Foluble form had been mixed. Appala 
Narasirahulu ate a portion of the sweetmeat, 
and threw ihe r(8t away. This occurred at 
ihe house of the accused's broihei-in-Jaw 
where ihe accused had asked Appala iNarasim- 
fiulu to meet him. Rnjaluk^hmi, who was 
Aged 3 oi 9 years, and who was niece of the 
sccused, being the daughter of accused's bro- 
Ih*r-in-Iaw', toe k some of the sweetmeat, and 
ate it and gave some to another little *child 
who also ate it. According to one aeorunfc 

Bajalakshmi a&ked the accused ftra portion 
of the sweetmeat, but accoidii g to the other 

account, which we accept as the true account 
Appala Narasimhulu, after taung a portion 
of the sweetmeat, threw away the rema'nder 
and it was then picked up hy Rajalakshrai 
wirhout the knowledge of the accused. The 
two children who had eaten the po’soned 
sweetmeat died from the efft cts of it, but 
Appala Narasimhulu, though the poison 
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gpvfrely him, eventually recovered. 

Ti e Bcecffd } as been aenlerred to trar.spor- 
tation for life ff r 1 aving aHeropted to murder 
Arpala Naiaeimhnlo. The qupption which 
wo have to co) eider in ♦his appeal is whether, 
on the facte elated above, the accused is 
guil'y cf ti e murder of Rajalakshmi. 

I am of rpinif'n that, the accused did cause 
tbedeafhof HajHlakshmi and is guilty of 
her mnder. The law on the subject is eon- 
fained in Ffclions i99 to 301 of the Indian 
Per.al Cede, ard the whole question is whe¬ 
ther it can proptFly be said that the accused 
“caused the death** of the giil, in tl e ordinary 
sense in which these words should be under- 
ptoed, (r whether the arcused was so indirect- 
Jy or Tcrrotely corrected with her death that 
be cannet properly be said to have ‘‘caused” 
it. It is not contended before us that the ac¬ 
cused inter.ded to cause the death of the girl, 
and we may take it, for flie purpose of this 
appeal, that he did not ki ow that his act was 
even likely to cause I'er death. But it is 
clear 11 at he did intend to cause the death 
of Appala Naiasirahulu. In order to effect 
this he concealed poison in a sweetmeat and 
gave it to him to eat. It was these ac*B of 
the arcused which caused the death of the 
girl, though, no doubt, her own action, in 
igtoranily picking up and eating the poison, 
contributed to bring about the result. Sec¬ 
tion 2^9 cf t};e Indian Pei-.al ("ode says: who¬ 
ever causes death by doing an act with tho 
intention of cacsirg death, rr with tho inten¬ 
tion of cansir g such booily injury as is 1 ke- 
ly to cause death or with the knowledge that 
l.e is I'kely ly such act to cause death com¬ 
mits the cfferce of culpable homicide.” It is 

to be observed that 1 he section dees not re- 

• 

quire that the (ffer der should intend to 
kill (cr know himselt to be likdy to k 11) 
sny particular person. It is enough if he 
cause B the death” of ary one I .v de ing an act 
with the intention of ‘ causing death’* to any 
cce, wl ether 1) e perse n inter de d to be killed 

or at y oi:e I lee. This is clear fiC'm the 6tst 

illustration to the fectiot', *‘yl. lays st'cks and 
turf over a pt, with tl e inter.tion cf ihertl y 
causing <3( at b, or wiili tl.e knowledge that 
death is likely to be thereby cn'n^el. be¬ 

lieving the ground lo be fi m, i r- ads on ir. falls 
in and is killed, d. 1 as committed theoffeuco 
of culpable homicide,’* 

Nor is it. necefsnry that the death should 
be caused directly by the acuou of the offen¬ 


der, without contributory action by the per- 
Bcn whcee death is carsf d or by some other 
person. That contributory action by the 
person wbese death is caused will not reces- 
farily prevent the act of the efferder from 
being rclpal le Vcmicide, even if the death 
could rot lavecccuiied wiihootFuch crntii- 
I utciy edit n. is char from tie above illus¬ 
tration, nrd that rtnliiluiory aoti.n by a 
third pereen will rot rrcfFfaiily prevent the 
act cf tl e ( fTer di r frem being culpable bomi- 
cide, even if the death cculd not have 
recurred wiibcut such centributnry action, 
is char frem the aecond illustration, m, 
“a. ki fws to be bebird a bush. B. does 
net krow it. A., ii tending to cause,or know- 
ir g it to be likely to cars?, Z *sdeath, induces 

B. lo fire at the bush. B. 6rea ard kills Z. 
Here 7?. may le guilty of lo effeics but 
A. has crmmiiled tie cffonce of culpable 
bcmicide.’* 

The lai guage of the Fccticn and the illus- 
tration seem to me to show that neither 
the contributory action of Appala Narasimhula 
in t hr ow ir g aw ay par t (i I be sweetmeat ntr 
the c( nlribut( j y action cf the gii 1 in picking 
it, up ar d eatii g it prevent, our holding that 

it was the accused who caused ihe giil*s death. 
The Ir dian Law CcmmiFsioners in their re¬ 
pent (1846) on the Ird'an Peral Ccd« call 

attenticn to tl e unqualified use of the words 
to a use e’eath** in tl e definition of culpable 
1 ( roicide, ar d r’ghtly point cut that, tiere 
is a great differ e nee bet wee n r ots which cause 
deaih iron cdiahly, and acts which cause 
death remotely, ar d they point out that the 
difieience is a matter to be ccnsidered by 
the Ccuits when estimatirg the effect of the 
fvidei.ee in (r.ch caep. Almost all, perhaps 
ail, rtsulis are cauFed by a ccmbiralion of 
causes, j et w e cr dinar ily speak if a result 
as CRv.Bed by tbe most cor spicuous cr eflBoient 
cauFP, will cut Fpecifyii'g all the contributory 
cauFcs. In Wibstir’s Diotionaiy cause’* is de- 
fir ed as ‘ tl at which produces or effects a re- 
eul'; that fic m wb.icb anything picceeds and 
wit tic ut which it wculd i ot exist”, and again 
“ihegei.iial idea of cause is that without 
which atoll er thing, called the efftct, car.nnt 
b#; and it is divided by Aristotle ii*to four 
kii da krown 1 y tl.e r ame of tl e »nc< ricl, tbe 
/oM/i'j/, the a'd the fitii l ct u e. The 

tfficuht cniiee is the agini, that is, piomineut 
or' Cl nspicuciis in piodocing ft change cr 
suit ” 
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In De pieferf cbep I ihat (he occne. 

fd p f c(7cn vTfis (he cfficifnt raiipe of the giil’s 
dea(h, (hnvph her own pc(;rn in r icking- op 
and (a(irpth.e pcipon wap also rccfPfajy in 
order (o effect her dea(h ; jop( as in (he illus- 
(ration giren in (he Cede (he man who laid 
the (nrf and pticks over (he pif, with (he in- 
tenticn of oaoBirg dea(h was held (o be the 
cause of the death of (he man who ignorant¬ 
ly fell into (he pit ; allhoogh the death 
would not have cccorred if he had not of 
his own free will waited to the spot where 
the pit was. The Cede fa^sthat(he man 
who rnade (he pit is guilty of culpable 
hem cide, and, in my epinion, (he accused 
in Hie rresect case, who mixed (he poison 
in the sweetmeat and gave it to be eaten, is 
equally gnilty of that effence. The roens ,ea 

which 18 esfential to criminal reaponsibility 
existed with reference (o (be act done by 
the aceused in attempting to k 11 Appa’a 
Narasimhulo, thorgh not in regard (o (he 
gill who.ae d.ath he, in fact, caused, and 
that 18 all (lat (he section requires. It 
dees not eay “whoever voluntarily causes 
death, or require that (he death actually 

caus.d ehonld have been voluntarily caused. 

It IS sufficient if death is actually, even 
though inveluntarily, caused to one person 
by an act inter ded (o cause the death of 

another. It is (he ctimioality of the inten¬ 
tion with regard to the latter that makes the 

act done and the corsequenee which follows 
frem it an cffence. 

Turning now (o section 300, I, dian Penal 
Cede, 'ye nid that culpable homicide is 

murder if (he act by which death is caused 

isdcre with tl e intention cf causing death 
and dees not fall wiihin certain specified 

thrnre^'’^ are applicable to 

tne prepcnb ca.'^e. 

It follows .hat (he accused in the present 

sHll mm "f ’■eudered 

still moie clear by section : 0lof(he Cede. 

homicide is 

tTcapp" “^o^fined 

death IS cacsed is done with the intention 

oib.TT^ specifies 

other degrees cf ioten i n or knowledge 

TYin*^ araonr.fc fo 

^ urder, ai d tl.en Ffciion 3G1 eracts*, that 

ifa rersop, by dwrg'ary ihirg which l.e 

iLteDds or knows to be I.kely to car-se death. 

Qcmmna culpable Lcmicide by causieg the 


death of any person, whose death he neither 
intends not knows himself fo be likely to 
rausp, the culpable homicide committed 
hy the ffFfnder is of the description of which 
it would have been if he had caused the 
death of the ptrsen whose death he in¬ 
tended cr knew himeelf to be likely to 
cause.” 

The section does not enact any rule not 
deducible from the two preceding sections, 
but it declares in plain language an import¬ 
ant rule deducible, as we have seen, from 
these sections, just as an explanation to a 
section does. The rule could not well be 
staled as an explanation to either section 299 
or section 300 as it relsfea to both. It was, 
therefore, most convenient to state the rule 
by means of a fresh section. The rule makes 
it clear that culpable homicide may be 
committed by causing the death of a per¬ 
son whom the offender neither intended, nor 
knew himself to be l.kely. to kill, a ru’e 
which though it does not lie on the surface 
of section 299 yet is, as we have seen, dednei- 
ble from the generality of the words 
causes deatli” and from the illusfraU'jn to 
the section; and the rule then goes on to 
state that the q'lnhty of the homicide, that 
is, whether it amounts to murder or not 
will depend on the intention cr knowledge 
which the offender had in regard to the 
person intended or known fo be hknly to 
he k lied or ir jured, and not with referenceto 
his intention or knowledge with reference to 
the person actually k'lled, a rule deducible 
from the language of the sections‘^99 and 

300, though not, perhaps, lying on their very 
BUI face. The conclusion, then, at which I 
arrive, is that the accusfd in this case is 
gml y of murder as defined in sections *^99 to 

301, Tiidian Penal Cede. 

This conclusion is in accord with the 
view of Norman, Offg C. J., and .lackmn, 

J., in the rase reported in Leite’- No. ]6\, dated 
the Uh February 1870 (1). where it is said: 

The prisoner gave some poisoned rice water 
to an old woman who drank part herself and 
gave part to a little girl who died from the 
effect cf the pois n. The offence of the 
prisorer, under section 3Gl ot the Indian 
PeralCtde. is murder ” That the present 
pcoused wculd be guilty of murder under 
English law is e'ear from the case of Agnea 
Go^e. In that case Agnea Gore mixed 
(I) 13 \7. R. Cr, Letters %. 
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poiBor, in PC«e medicine s^nt by «n Apot,he- ri^orons impnaonmen -. 

PSTV. Martin, to her bnsband, wbiob he ate 
bat ^hichdid -ot kill bira.bat. afterwardB 
killed the Apolberary, who to vindicate bis 

reputatirn tasted it himself, 
stirred it abnnt. It was lesolved by all he 
Jndpes that lie said Apres was eailty of the 
mnider of the said Ma.tir, for the law 
corjoiTiR Tnnrderrns inanition of Agues 

in pntiinp the poison into the electuary to 
kill her husband, with the event which 
thence ensned; fc. the death of the said 
Martir; for tie pultinp of the poison into 
tbedectnsry istle cccasion and cans.; and 
the poisonirpr and death of the said Martin 

is the quin e rntus est qni (X c^nsn 

it difvrJur evt.tvs qui (X conns 
eveniui.t, ar.d the piiirii p of the t lectnaiy 
by Martin eith his kn f ■ without the 
puttiPK in of iVepoisrn by Apnea could not 
have been the canee of his death. ® 

Bench. 77 Etglieh Reports, page ooo, at 

page 854). 

A iiDTuber cf other Engliah cases have 
been rtferred to, bnb it is nnneoessary to 
discDFS thfUQ as we Turpt decide the case in 
aceoidarce with the p oviaioits of the Indian 
Penal Cede, and ttene are not neceseaiily 

tte same as the English 

In the rfsclt I won d allow the appeal 
by Govfii ment and convict the accused of 
the murder of Rajalhkbhn.i. 

The accupfd was rricirally penienced to 
7 5 f ars’ligcrr us imrriponment for V.aving 
ftitfropted to nanrder Aprala K-»rapimbu!u. 

This ffnterce was enharcf d to one of tiars- 
portalicn for life by this Court nctii g ns 
a Court ff Revision in Dfceniber 1910, 
when this apreal was not before them. 

Lockit g to these facts, 1 am nnwillirg to 
now impeso a pen'erce of death, though it 
would have b'en appropi into if the neersed 
bad befii convicted of rauider at ihe oiigi* 
nal trial. 




Fc:D.pa a Y Tl, .1.—In this case t1 o 

accused Siuyai.arajai a'Mr.rlhi «na charged 
by the SeesioiiR 0<UTt of Oavj'm with the 
muider of a youi g giil named Uajulakshmi 
and with attempt to mi.rdtr one Appale 
Narasimlnilu by admiidstei ing poison to 

each of them on the 9rh hVhruary 1910. 
He was convicted by the Sessions Court on 
the latter count, but was acquitted on the 

former count and was sentenced to 7 


He appealed 

against the conviction and sentence in 

Criminal Appeal No. 522 of 19W, and 
this Court confirmed the conviction ana 
pnhauced fhe senteuce to trauBprrtation 
fnr life. The present appeal is by the 
Government sgainst biR aoiuittal on the 
charge of murdering Rsialaksbmi. 

The facts, as found by the lower Court, 
are that the accused, who was a clerk m 
the Settlement Office at Cbicaoole, got the 
life of Appala Narasimholu, the Proseou- 
lion lot witnPPB, itiBurpd in two InBuranoe 
Oorapaniefl for the sum of Rs. 4 000 in all, 
having paid the premia himself ; that the 
2nd premium for one of the iuRnranoea fell 
due on the 12ib January 1910, and the 
(Trace period for its payment won d elapse 
on the 2thFeb,uary 1910 ; that the Prose- 
rn.ion let witneBs beinf? at the same t me 
bsdly pressed for means of subsistence 
aiked the ancuBfd for money on the mora- 
ini? of9ib Fi-brnary, that the latter aak^ 
him to meet him in the evening at the 
bouse cf bis (the aeensed’s) brother-m- 
law, the Prosecution 8 h witness ; that at 
that bouse the accused gave the Prosecu¬ 
tion lit witness a white substance which 
l,e ralhd 'h»lia' hot which really con¬ 
tained ai.eenio and mercury m Rolnble 
fi.im;tl.at the Prcsecuiion 1st witness 
1 avii g eaten a portion cf the fcaJw 
thiew aside the rest ; that it was pieksd 
no lytl o daughter of the Proseontion 8lh 
wit mss. the deceased Raialaksbmi, who ate 

a pcition of ft. lei8.If ami 

lion to a child of a neighbour, and that both 

RajHlhk.-bmi and the other child 
with vomiting ai d purging and finally aieo, 
Reinlakshmi some 4 (leys after she ‘'“® 
halva and the other child 2 days earlier. After 
the Prteecuiion 1st witness had thrown away 
Ihe hal a. both he and the accused went 
to the bizir aid the accused gave FfO- 
seculion 1st wilneis some more halva. 
The I’rosrcution Ist witness aanered in 
coiiSfqiirnce for a number of days n 
Buivived The fojused, as alre.vdy statea, 
had been sentei.cid to tiansportatim for 
life for attempting to murder the Proseontion 

Ist witnesp. - 

The CISC for the proaeoution with reter- 

eiice to the poisoning of RrtiUftkahini 

as aworn to by the Prosecution 1st 
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the h jlva\ the girl asked Por a pie^e of it and 
that the acensed, though he reprimanled 
her a'- first, jrave her a sra\ll portion. B it I 
agree with the I^^arned Sn^sioos Jud/o 
that this story is improbible. The ffirl 
was the aocused’s o vn r.ieco being his 
sister’s daughter. Tie and her father 
(the Proepcation Sr.h witness) were on good 
terms, lie had absolutely no motive to 
kill her, and there was no neoeasity for 
giving her the haloa. The accnsed, in 
his statement to the Magistrate (the Pro¬ 
section i:2id witness), soon after the 
occarreuoe, said that the giil hal picked 
up the hulvd and eaten it. fjo had msde 
a similar statement to the Prosecution 
8;.h witness when the latter returned to 
his house on the evening of the 9th 
immediately after the girl had eaten it. 
This statement is in accordance with the 
probabilities of the case, and we accept 
the Sessiors Judge’s finding that the h'dva 
was not given to the giil by the accused, 
but picked up by her after the ProsecuHon 
Ist witness had thrown it away. Tne 

have to decide is whether on 
the accused is guilfy of the 
the girl. At the conclu- 
argaments we tor k time to 
consider our judgment, as the point appear¬ 
ed to us to be one of considerable imporfanae, 
bat WG intimated that, e^^en if the accused 
ehoold be held t) be guilty of murdrr, we 
would not GOQsidpr it necessary, in the cir- 

cumstancep, to irfliot on him the extreme 
penality of the law. 

It is clear that the accused had no in¬ 
tention of causing the death of the gir\ 
Rajalakshmi. ^ Bub it is contended that 
the accused is guilty of murder as he had 
the intention of causing the death of the 
Prosecution Isfc witness, and it is imma¬ 
terial that he had not the intention of 
causing the death of the girl herself. 
Section 299, Indian Penal Code, enacts 
whoever cauies death by doing an 
with the intention of causing death, 
with the knowledge that he is likely 
such act to cause death commits the offer 
of (U’rable homicide.” Section 1^0) ea 
culpable homicide is murder, if the aot 
which the death is caused is done with t 
intenion of caasiog death.” Section IdOl k 
down, that If a person, by doing anythi 
which he intends or knows to be likely 


question we 
these facts, 
murder of 
sion of the 


cause death, c-iramits culpable homicide by 
cau.^'i’ig the death of any person, whose 
death he neither inr-ends nor knows him¬ 
self to be likely to canso, the culpable ho¬ 
micide ommitted by the offender is of the 
d.s^ription of wh ch it would have been if he 
had cruse 1 the death of the person whosi 
doath he intend d or knew himself to be 
1 k dy to cause.” The oontentijn of the 
learned Puhlio Prosecutor, to put it very 

shorily, is (1) that it was the accused’s ac!) 
that caused the death of the girl, and (2) 
that the accused had the intention of 
causing death wnen he gave the poiscn 
to the Prrseoution Ist witness and wcs, 
therefore, guilly cf ary death that resulted 
from his act. He urges that, the sections of 
the Penal Code practically reproduce the 
E -glish law, accirding to which the caus¬ 
ing of death with malice aforethoughh though 
the malice miy not be direo ed against a 
particular individual whoso death ensues, 
would amount to murder. B ffore referring 
to the English law, I shall consider the pro- 
V-sions of the Penal Code bearing on the 
subject. If IVIr. Xapier’s contention be 
sound, it would make no difference whether 
Appala Narasimhulii, the Prosecution 1st 
witness, also died in conseq lence of the poison 
or not; nor would it make any difference if, 
instead of the poison being picked up by the 
girl and oa‘en by herself, she gave it to 
some one else and tha^ one to another again 
and so on if it changed any number of hands. 
The accused would be guilty of the murder 
ol one and all of the persons who might take 
the poison, though it might have been 

impossible for him to imagine that it woild 

change hands in the manner that it did. 
The contention practically amounts to saying 
that the intervention of other agencie®, and 
of any number of rbera, before death results, 
would make no difference in the guilt of the 
accused, that causing death does not mean 
being the proximate cause of death, but 
merely being a Jink ia the chain of the 
causes or events leading to the death, and 
tha^, further, any knowledge on the part of 
the acmsed that such a chain of events 
might lesult from his act is quite immate¬ 
rial. it isprimnf cie diffi u’,fc t.o up’told snoh 
an argument. H »w is there anything in the 
sections of the Penal Code to snpp irb i ? Sac* 
tion b9 provides that A persrn is said to cause 
an effect voluntarily* when he causes it by 
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nieana whereby he intended to cxra » or by 
means which, at the time of emploiia' those 
means, he knew or had reason to believe tob) 
likely to cue it.’* The illustration to the 
section is that if a person esta fire by ni^ht to 
an inhabited house in a Urge town for the 
purpose of facilitating robbery, and thus 
causes the death of a persor . he would be 
taken to have caused the death voluntarily 
it he knew that he was like'y to c<iiiieit 
even though he may not have intended to 
cause death and may even be sorry that 
death had been coined by his ac*-. The 
Sfcction and the illoatiation b ith show that 
causation with respect to any event i»ivol* 
ves that the person should htvj k lowledge 
that the event was 1 k dy to result from 
Ids act. Section 299, I idian Penal Code, in 
my opinion, dees not lead to a different c rnclu- 
sion. Hu', before dealing with i\ ( must turn 
to fectioii oOl, Indian Penal vJodt*. That 
secti' n apparen»ly applies to a case where 
the d ath of the person whose death was in¬ 
tended or k town to te likely to oc.ii* by 
the person doing the ac‘, doevS not, as a 
fact, ocor, but the deatn of some one else 
occurs as the result of the act done b/ him. 
It evidently does not apply where the death 
both of the person whose death was in 
contemplation and of another person or 
persons, has occurred. Can it be fald 
that, in such a case, the doer of the act 
is guilty of homicide with referenos to 
those whose death was not intended by 
him and could not have been foreseen 
by him as likely to ooc 11 ? Are we to hold 
that a man who knows that his act is likely 
to caise the death of one person is guilty 
of the death ot all the others who happen 
to dir, but whose death was far beyond his 
imagmatioi P Such a proposition it is im¬ 
possible to maintaiu iu Criminal Liw. 
iSection bOl of the Indian Penal Code has 
reference io a case where a person intend¬ 
ing to cause the death of 4., say ly striking 
or shooting him, kills B, because tf. is iu the 
place wheie he imagined A. to be,or B. j iiihes 
iu to save A, and receives the injury intended 
for A. The reason for not exculpating the 
wrong doer in sucti oases is that he must 
take the risk of S)iue other person being 
in the place where he expected to fiu I A , 
or, of some one eiso intervening between 
him and A, The section is a qualifiottion 
of the rule laid ddwn in aactioa 299 .and 


is evidently emfined fo cases where the 
death of the person intended or known to 
be likely to be killed does not resup. If 
the Public Prosecut^or’s general propcsitiou 
were right, section oOl of the Indian Penal 
Code would seem to be unnecessary, as 
section 29J would be qu’te emngH. If a 
person is intended by sec ion 2)9 to be held 
to be gnil y for deaths which are not known 
to be lik'l/ to occur, then that section 
might itself have bein worded differently 
80 f.s to show that the pariicular death 
caused need not have been intended or fore¬ 
seen and, what is more important, section 
301 of the Ii dian Penal Court would not be 
limitfd to cases where the death of the 
particular individual intended or fore¬ 
seen does not occur. The gei eral theory 
of the Criminal L iw is that the doer 
of an act is responsible only for the con¬ 
sequences intended or known to be likdy 
to fnsui; for otherwise he could not be said 
to have caused the effect “voluntarily,** and 
a person is not responsilli for the in- 
Vi lintary effects of his acts. Illastratioca 
A. and /?, in my opinion, 1 upporb this view, 
b'rclions 323 and 32t show that a person 
is responsible in ihe case of hurt or grieviui 
hurt only for what he carses voluniarily; 
and section 321 shows that hurt to the 
particular peison in question must have 
been intended or foreseen. In the eye of 
the law, no doubt, a man will be t» k *n to 
have foreseen what an ordinary individual 
ought to foresee, and it will not be open 
to him to plead that he himself was so 
foolish as, in fact, nob to foresee the con¬ 
sequence of his aot. A person might in 
soma cases be responsible for effect-s of 
which his aot is not the proximate cause 
where the eSeot is likely to arise in the ordi¬ 
nary course of events to result from the aot. 
This rule will certainly hold good where a 
per s > 11*8 act set in motion only physical causes 
which lead to the effects actually ooouring; 
when the effect is not due merely to physical 
causes set in operation by an aot, but other 
pel 8 ms* wills intervening are ejually 
necessary causes with the original aot to 
lead to the result, it is more difficult to 
decide whether the act in q lestion can be 
said to be the cause of the effect finally 
produodd. Ttio Code throws very little 
1 ght on the question. Oidiuarily, a man 
is not criminaliy responsible for the noU 
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of another pereon, and ordinarily his ac6 
should nofc be held to b) the cause of a 
consequence which w;uld no6 result with¬ 
out the interrenM'fn of another bamau 
a^fercy. Sir Fi z James Stephen, in his 
History of the Criminal Lav of E itjiaod, 
Vol. 8, say : “A raor remarkable 

• set of ca-jes are those in whicli death is 
caused by some act which does unques¬ 
tionably cause it, but does so through the 
intervfction of the independent voluntary 
act of some other person. Suppose, for 
instance, A. tells B. of facts wh'ch operate 
as a motive to B, for the murder of 0. It 
would be an abuse of language to say that 
A. bad k'lled C., though, no doubt, I e has 
been the remote cause of O.'s The 

learned author proceeds to point out that, 
even when a pprson counsels, procures or 
ommands another to do an act, he would 
be only guilty as an abettor but not as a 
principal offender whose act caused the 
result, say murder. This is the well settled 
principle of the English Law, though there 
appear to be one or two exceptions, to be 
hereafter pointed out. No such exceptions 
are mentioned in the Indian Code. They 
may, perhaps, be recognised where the doer 
of the act knew that it would be 1 kely 
that bis own act would lead other persons, 
not acting wrorgfally, to act in such a 
manner as to cause the effect aotnally pro¬ 
duced. Bat the scope of the exceptions can¬ 
not cover those cases where the doer could not 
foresee that other persons would act in 
the manner indicated above. This is the 
principle adopted in determining civil 
liability for wrongs. See the discussion of 
the question in Ba^er y. SnsU (2). A 
stricter rule cannot hj applied in cases of 
criminal liability. 

Now, can it be said that the accused in 
this case knew it to be likely that the Pro- 
secntion Ist witness would give a portion 
of the halva to the girl Rajalakshmi? Ac¬ 
cording to section 26 of the Indian Penal 
Code, A person is said to havd'reason to 
believe* a thing if he has suScient cause 
to believe that thing but not otherwise.*’ 
A trader who sells a basket of poisoned 
oranges may bj said to have sufficient 
reason to believe** that the buyer would 
give them to various persona to eat; bat 

(31 (lv)03i 2 K. B. 825i 77 li J. B 10)0, 24 T. L, 
R. 811; 9J L. T. 75J; 21 Cox. 0. 0, 716. 


one who gives a slice of an orange to 
another to eat on the spot c>ul I not be 
said to have sufficient res8>n fo b-^lleve,’ 
that he would give half of that slic^ t> 
another person to eat or that he would 
throw away a portion and that another 
would eat it. The poison was thrown 
aside here not by the accused bit by tho 
Pi 'secution lit witness The girl’s death 
c mid not have b®en caused but for the in¬ 
tervention of the Prosecution Ist witness’s 
agency. The case, in ray opinion, is not one 
civered bv section 1.01 of the Indian Penal 
Code. The c nclusiop, therefore, appeals to 
follow that the accused is nob guilty of 
culpable homicide by doing an act which 
caused the death of the girl. Mr*. Napier, as 
already raentioted, has contended that the 
law in this ountry on the question is really 
the same as in England;and he relies on 
two English cise^ in support of his conten¬ 
tion, viz t Sfiunder*s c^si and Agnes Qo-'es 
cose. 1 may preface ray observations on the 
BnfiUsh Liw by citing Mr. Mayne’s remaik 
that culpable homicide is perhaps the one 
branch of Criminal Lvw in which an Indiaa 
student must be most careful in accepting 
the guidance of English authorities.” Ac- 
ording to the English Li v, **Marder is the 
unlawful killing, by any person of sound 
memory and discretion, of any person under 
the King’s peace, wirh malice aforethought, 
express or irnpllel by liw. This malice 
aforethought which distinguishes murder 
from other species of homicide is nob limited 
to particular ilUwill against the person 
slain, hat means that the fact has been 
atteuded with such oircumstaDoes as are the 
ordinary symptoms of a wicked, depraved, 
and malignant spirit; a heart regardless of 
social duty, and deliberately bent upon 
mischie'. Any formed design of doing 
mischief may be called mallcp; and, therfore, 
not only killing from premeditated hatred 
or revenge against the person killed; but 
also, in many other cases, killing accompani¬ 
ed with circurustances that shew the heart 
to be previously wicked, is ajjudged to be 
killing of malice afotethou^hb and, con¬ 
sequently, niuidfi”—Rosfell on Crimes and 
Misdemeanours, 7iih Blition, Volume 1, page 
655. lu will bo observed that, in this do* 
fiaition, malice is made an essential requisite 
and all oases have to be brought under iL 
Knowledge that the act is likAy to cause 
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death is rc.t part rf the definition. Nor hare 
vfe ariy wddnto impoit is whah nontained 
in the e x^ lat atiens to etction 2r 0 of the 
Jndiari Petal <'< de, or in clauses 2. ti and 4 
of 5fction cOJ. J he law was woikedouf. 
inEigland to its oci diiioii hy a 

feries (f judicial dcci'iors. Tt.is accounts 
for tie stalfraenb (hat pereral malice is 
enough ard 1 1 at it nej d not be directed 
agaiist the particular individual Ic lied. 
Hence, also, tie proposition that wicked 
intention to injure is enough arid intention 
to kill the individual is not iiecefsaiv. See 
RofCCb’s Criminpil J'lvidfnce, Idfh Elition, 
pages 617 to 019. Malice, again, is explair.’ed 
to mean n^al ce imphed hy law as well as 
raal'ce in tact. 'I'l o result is, the law in 
England is r.ot as dilTerent fro n that in 
lodia as a comparisin of the detioiiions 
might, at first sig t, indicate. 'Ihis is 
apparerit from t he staler,lent of the English 
Daw at pages 2 —22, Y..|arae of Stephen's 
Histe ry of ihe Ctimitial Law. I'he statement, 
however, shos^s that the law is n t identical 
in both countries. In Eogiar.d an inlentioa 
to commit ar y felony will make the act 
murder if death results^ Again,if a child 
under 3 eai 8 of discretion, a madman, or 
any other person of defective mind, is inci ed 
to commit a crime, the inciter is tlie 
principal cc though absent when 

the thing was done. In p dtit of law the act 
of the innocent agent is as much the act of 
the procurer as if |pe were present and did 
the act himsel'.’* See Tliissell on Crimes, 
\ ol J, page 1C4. The Indian law does not 
make the abetter guilty of the principal 
offence in such circumstancps. There is also 
a preeuroption in the English L iw that 
All homicide is malicious and murder, until 
the contrary appears from circumstances of 
alleviation, excu^ 0 , or justification ; and it 
is incumbent upon the prisoner to make out 
such circumstar ces to the satisfaction of the 
Court and Jury, nr less they arise out of 
the fvidenco produced against him." See 

Russell on CiirutP, \ (d. I, page C5\ There 

is no such piefiurnption here, in SanwJer's 
casr , as stated in lioscoe's Criminal Evi- 
dencp, page 154. wlitio the prisoner intend¬ 
ing to poison liia wife gave her a poisoned 
apple whioh she, ignorant of its iiature, 
gave to a child who took it and died. 
This was held murder in Ihe husband 
although bein^ present bo oufieavoured to 


dissuade bis wife from giving it to the 
child. In Hale’s Pleas of the Grown, Vol. I, 
4d6, it is not stated that. >he prisoner 
endeavoured to dis^ Hide his wife from giving 
the apple to t he child. Or the other hand, 

the author say': ’if i4 commands or ODunsela 

B. to kill 0, and before the fact is done A. 
repents and comes to B. and expressly 
discharges him from the fact and omnter* 
mands it, if after the countermand B. does 
it, it is murder in B., but A. is not accessory.” 
'I'he decision apparently proceeded on the 
English rule tbat the innocence of interven¬ 
ing agents bad the effect of holding the 
prisoner liall» as the principal oflender. In 
A (lies Go e*s case, '7 English Reports, 
the wife wh» mixed ratabin in a 
portion sent bv the ApotheoAry to her 
husbami which did not kill him but k'lled the 
Aporbeoiry wh>, to vind^ci^e his raputation, 
tasted it himself, having first stirred it up, 
wa-^ held gu lly cf murder because the 
wife ha 1 the in^er|tif)□ of k lling the huiband 
though not of killing Ihe Apothecary. It 
i.s possib’.e that an Indian Cjnrt may hold 
in such a case that it was the duty of the 
wife to warn and prevent the Apothecary 
from tasting the portion and that she was 
g'lilry of an llegal omission in not doing so. 
Whether the case might not come under 
section 30', Indian Penal Code, als"*, it is 
unnecessary to consider. lu Jht Qteen v. 
LitioiCr (3) ’‘the prisoner, in striking at a 
man, struck and wounded a woman beside 
him. At the trial of an indiotroenb against 
tlie pii.soner nider 24 and 25 Vie. o. 100, 
section 20, f^r unlawfully and malicioutly 
wt u iding her, the Jury fuuad that the blow 
WBS unlawful and malicious and did, in fac*", 
wound her, bat that the striking of her was 
purely accidental, and not such a oonseqaenoe 
of the blow as the prisoner ought to have 
expected." The Court of Crown Cases 
Reserved held that the prisoner was gailty. 
The decision proceeded upon the words of 
the statute. Section 18 enacted that 

vVhosoever sha 1 unlawfully and mUioioa^ly 
cause any giievous bodi^j’’ harm to any per* 
son with malic OU3 iirent shall bd guilty of 
ftl)ny.” Tnen, section 20, leaving out the 
iutonr, piovideil that whosoever shail u daw* 
fully and maliciously wound or iudiot any 
grievous bodily harm upon any other psrsOQ 

<3) 17 Q. B. D. 3:9 
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shall be guilty of misdemeaoour. ri->rd 
Coleridge, C. J., pointed out tl the langu¬ 
age of feotionfl 18 and 20 wa^ diffareuti and 
that the earlier statute had been altered 
whicVi provided that the intention should 
be against the person injured. In Fiejini. 
V. Mtchcel (4), where a bottle containing 
poison v%as put on the mantle-piece where 
a little child found it and gave part 
of the contents to the prisoner’s child who 
soon after died, the Judges were of opinion 
that, the administering of the poison by the 
child was, under the circumstances of the case, 
as much in point of law an administering by 
the prisoner as if the prisoner had actually 
administered it with her own hand.” This 
deci:i n also, no doubt, proceeded on the 
ground of want of discretion in the inttr- 
venor, the child. The Indian Courts may 
hold that a person who keeps poison at a 
place where others might have access to it 
must be taken to know that death is likely 
to result from the act. It is clear that Eng. 
lish decisions are not always a safe guide in 
deciding cases in this country where the pro¬ 
visions of the Penal Code must be applied. 
In Shan^e’' Balhrishna v. E rt^eror (5), the 
Calcutta High Court held that the prisoner 
in the case, an Assistant Railway Stati>n 
Master, was not liable where death would 
not have resulted if the Guard had not acted 
carelessly, as the prisoner cmld not be taken 
to know that the accident to the train, which 
resulted in the loss of hum^n life, was 
1 k ly to lead to death. In Einpress v, 
Sahae Eae (6), which maybe usefully com¬ 
pared with The Qieen v. Latimer (3), and 
where also the prisoner was held guilty, the 
decision was put on the ground that the 
prisoner knew it to be likely that the blow 
would fall on a person for whom he had not 
intended it. Holding, as I do, that, in the 
circurcstances of this case, the prisoner ooull 
not be said to have known that it was likely 
that the Prosecution Ist witness could throw 
aside the/i iZ a 80 as to bo pickod up and 
eaten by some one else and that the prisoner 
was not responsible, in the circumatanoes, for 
the voluntary act of Prosecution Isb witues.s, 

I must come to the conclusion that the pri- 
souer is not gmby of the murder of the girl 

f4) 9 Car. & P. 3r>fi; 2 H C. 0. 120. 

(5) 32 0. 73; 8 0. W”. N. 645; 1 Or. L, J. 631. 

C6; 3 0. 623; 3 0, U E. 301. 


RijaUkahmi. It is not contended that there 
was a legal duty on the part of the accused 
t) prevent the girl fromeating the^a^yz and 
that he was guilty of murder by an illegal 
omission. 

I would uphold the finding of acquittal 
of the lower Court and dismiss the appeal. 

J. — As we differ i.n our opinions 
as to the guilt of the accused, the case will 
be laid before another Judge of this Court, 
with oui opinions under section 429, Cri¬ 
minal Procedure Code. 

This appeal coming on for hearing on 
Thursday, the 2‘Ird of November 1911, under 
the provisions of section 429 of the Code 
of Criminal Procedure, and having .stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMENT.—The qneslion for decision is 
whether the accused Suryanarayanamurti is 
guilty of an offence under section 302, Indian 
Penal Code, in the following circumstances. 
He wanted to kill one Appala Narasimbulu 
on whose life he had effected rather large 
insurances and for that purpose gave him 
some halva (a sort of sweetmeat), in which 
he had mixed arsenic and mercury in a 
soluble form, to eat. This was at the house 
of the accused’s brother-in-law, where Appala 
Narasimbulu had called by appointment. 
The man ate a portion of the hilva, but not 
liking its taste threw away the remainder on 
the spot. Then, according to the view of the 
evidence, accepted by my learned brothers 
Benson and Sandra Aiyar, J J., as well as 
by the Sessions Judge, a girl of 8 or 9 years, 
named Rajalakshmi, the daughter of the 
accused’s brother-in law, picked up the 
poisoned halva, ate a portion of it herself, 
and gave some to another child of the house, 
Both the children died of the effects of the 
poison, but Appala Narasimbulu, the intended 
victim, survived, though after considerable 
suffering. It is also found as a fact, and I 
agree with the finding, that Rsjalak:^hmi and 
the other girl ate the hal a without the 
ki).vledga of the accused, who did not intend 
to oiuse their dea h j. Upon these facts 
Bonsoo, J., would find the accosel guilty of 
m order of Hajalakshmi, while Sun lra 
Aiyar, J., agreeing with the Sessions Judge, 
holds a contrary view. 

The question depends upon the provisions 
of the Indian Penal Code on the sabjeot aa 
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contained in sectionfl 299 to 301. The first 
point for inquiry is whether the definition of 
culpable homicide, as given in section 299, 
requires that the accused's intention to cause 
death or his knowledge that death is likely 
to be caused by his act in question must be 
found to exist with reference to the particular 
person whose death has actually been caused 
by such ac^ or it is suflBcient for purprses of 
the section, if criminal intention or knowledge 
on part of the ac3used existed with reference 
t-o any human being, though the death of the 
person who actually fell a victim to the 
accused’s act was never compassed by him. 
I find nothing in the words of the section 
which would justify the limited cons‘ruction. 
Section 299 says: ‘ whoever causes death by 
doing an act with the intention of causing 
death, or with the intention of causing such 
bodily injury as is likely to cause death, or 
with the knowledge that he is likely by such 
act to cause death, commits the offence of 
culpable homicide.” The language is per¬ 
fectly general; all that it requires is that 
there should be an intention to cause death 
or a knowledge that death is likely to bs the 
result, ai>d there is nothing in reason which, 
in my opinion, would warrant us in saying 
that the homicidal intention or knowledge 
must be with reference to the life of the 
person whose death is actually caused. The 
law affords protection equally to the lives of 
all persons, and once the criminal intention, 
that is, an intention to destroy human life, 
is found, 1 do not see why it should mske 
anydiffeience whether the act done with 
such intenticn causes the death of the person 
aimed at or of some one else. Illustration 
A, to section k99 makes it quite clear that 
the Legislature deliberately employed general 
and unqualified language iu order to caver 
cases where the person whose death is caused 
by the act of the accused was not the person 
intended to be killed by him but some other 
person. cction 301 also supports this con¬ 
struction, as it assumes that the accused in 
such cases would bo guilty of culpable homi- 
oidf; and I may here point out that the ob- 
jeot of this sec ian is to lay down that the 
nature of culpable homicide of which the 
accused in these cases would be guiby, namely, 
whether murder or not, would be the same 
as he would have been guilty of, if the per¬ 
son whose death was intended to be brought 
about had been killed. Now, the first para¬ 


graph of section 300 declares that culpable 
homicide shall be deemed to be ir.u"der if 
the act by which death is caused is done 
with the intention of causing death, using so 
far the very words of section 299. In the 
2Qd and 3rd paragraphs of section 3C0 
the language is not qnite identical with tbatol 
the corresponding p^ovi^ioI:B in section 299, 
and questions may possibly arise whether, 
where the fatal act was done nob with the 
intention of Cfiusing death but with the inten¬ 
tion of causing such bodily injury as is likely 
to cau^e death, or with the knowledge that 
the accused is likely, by such act, to cause 
death, the offence wi u'd be one of murder 
or (u'pable homioide not amounting to 
murder. Bat it is not necessary for me 
to express any opinion on these matters as in 
the present case the pri.soner undoubtedly 
intended tocfuse death. 

The next point for oansideraMon is whe¬ 
ther the death of Rajalakshmi was caused 
by the accused's act within the meaniog 
of section 299. The question is really 
one of fact or of proper inference to be 
drawn from the fac^s. The girl's death 
was caused by eating (he sweetmeat in 
which the accused had mixed poison and 
which he brought to the house where the 
gill lived in order to give it to the man for 
whom it was intended. It was given to 
him, but be, not relishing the taste tf it, 
tbrtw it down. The deceased girl soon 
afterwards picked it up and ate it. But 
the accused was not present when Raja- 
Lk ihrai ate it., and we may even take it that 
if the accused had been present, he would 
have prevented the girl from eating the sweet¬ 
meat. These being the facts, there can be, 
however, no doubt that the aot of the aooased 
in mixing arsenic in the^ iZ a and giving it to 
Appla Narasimbulu in Hajalakshmi's house 
was one cause iu the chain of causes which 
brought about the gill’s death. The question 
then is whether this aot of the aocueed was 
such a cause of Rajslakshmi's death 
as to justify ns iu imputing it to suoh aot. 
Iu my opinion it was. Obviously, it is not 
possible to lay down any geueral test as 
to what should be regarded iu oriminal 
law as the responsible cause of a certain 
result when that result, ns it often happens, . 
is due to a series of causes. We have 
to consider in each case the relative value 
and efficiency of the diSereot ceusos io 
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produolrer the effect and then to eay whether 
responsibility should be assifirned to a 
particular act or not as the proximate and 
efficient cause. But it may be observed 
that it cannot be a srfficient criterion in 
this connection whether the effect could have 
been produced in the case in question without 
a particular cause, for it is involved in the 
very idea of a cause that the result could not 
have been produced without it. Nor would 
it be correct to lay down generally that 
the intervention of the act of a voluntary 
agent must necessarily absolve the person 
between whose act and result it intervenes. 
For instance, if A. mixes poison in the 
food of H. with the intention of killing B. 
and B, eats the food and is killed thereby, 
A. weuld be guilty of murder, even though 
the eating of the poisoned food, which was the 
VLluntary act of 5,, intervened between the act 
of A,and S.’s death So here the throwingaside 
of the sweetmeat by Appala Narasimhulu 
ard the pickirg and the eating of it by 
Rajalakshimi canrot absolve the accused from 
ie5pon8iblity for his act. No doubt, the inter¬ 
vening acts or events may sometime be 
such as to deprive the eailier act of the 
character of au efficient cause. Now, 
suppose in this case Appala Narasimhulu 
had discovered that the sweetmeat was 
poisoned and then gave it to Rajalakshmi 
to eat, it is to his act that Rajalakshmi’s 
death would be imputed and not to the 
accused’s. Or, suppose Appala Narasimhulu, 
either suspecting that the sweetmeat was 
poisoned or merely thinking that it was not 
fit to be eaten, threw it away in some 
unfrequented place so as to put it out of 
harm’s way and Rajalakshmi happening 
afterwards to pass that way picked it up 
and ate it and was killed, the act of the 
accused in mixing the poison in the sweet¬ 
meat conld in that case hardly be said to 
have caused her death within the meaning 
of section 299. On the other baud, sup¬ 
pose Appala Narasimhulu finding Raja¬ 
lakshmi standiog near him and without 
suspecting that there was anything wrong 
with the sweetmeat gave a portion of it 
to her and she ate it and was killed, could 
it be said that the accused who had given the 
poisoned sweetmeat to Appal^^ Narasimhulu 
was not responsible for the d-r-ath of 
Rajalakshmi? I think not. And there 


is really no difference between such a case 
and the present case. The ruling reported 
in Ao. 151, diteltheOh Fehruivy 

1879 fl), also supports the View of the law 
which I have tried to express. 

Reference has been made to the Bog- 
lish law on the point, aoJ, though the case 
must be decided solely upon the provi¬ 
sions of the ludiaa Penal Code, I may ob¬ 
serve that there can be no doubt that under 
the English law as well the accused 
would be guilty of murder. la English 
law it is sufficient to show that the act by 
which death n as caused was done with malice 
aforethought, and it is not necessary that 
malice should be towards the person whose 
death has been actually caused. This is 
well illustrated in the well known case 
of Agnes Qore (77 Eng. Rep. 853) and in 
Saunder's case (1 Hale’s Pleas of the 
Crown, page 436) and also in Begina v, 
Michael (i). No doubt, malice afore¬ 
thought,” at least acoording to the old inter¬ 
pretation of it as including an intention to 
commit any felony, covers wider ground in 
the English law than the criminal intention or 
knowledge required by sections 299 and 300, 
Indian Penal Code, bub the law in India on 
the point in question in this case is, undoubfc- 
edly, in ray opinion, the same as in England, 
Agreeing, therefore, with Benson, J., I set 
asiae the order of the Sessions Judge 
acquitting the accused of the charge of 
murder and convict him of au offence under 
section 302, Icdiau Penal Code. I also agree 
with him that, in the circumstances of the 
case, it is not necessary to impose upon the 
accused the extreme penalty of the law, and 
I sentence the accused under section 302, 
Indian Penal Code, to transportation for life, 

Appeal allovced* 
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OALCUTTA HIGH COUaT. 

CRIMl^AI. Rnv.aiON No. 13Si cf L^ll. 

.lannary 22, 1912. 

I resenU —Mr. -luatice H( Im wood aud 
Mr. Justice St arf-ud-din. 

ALIA RAl AM) 01 HEU&—Acccsed — 

Petit ONEKs 
versus 

JHINGUR TB VV A Rl—C omplain ANT— 

Opp's tb Party. 

Load infipocii'^n — Criminnl case—Omission, io place 

on record of inspection, if fatol^Irrccfnloritij — 

Prejudice-Local inspection, ^erernl lands oj—C* i-m nal 
Procedure Code (Act V of 18t)S), s. ir93-.Vcce local 
ohservafion, if can override neccssitii of evidence—Note 
oj inspection to he placed on record—Omission, effect 

cannot be snid that in all cases, an omission to 
place on rrcoxl the rcMilta of a local inspection is 
a fatal error of jurisdiction iipar) from any prejudice 
which it may cause to the accnse<l. 

Joy Coomnr v. Bundhoo Lai, 9 C. 3 33; 12 C. L. R. 4^0, 

relied upon. . *i *• 

Where a Maj^istrato made no note at the time 

of his local inspection, us lie shonld have done, but 
embodied tbe result of his inspection in his juda:- 
nient delivered fourdaxs later aiul «heu what lie 
saw must have been fresh in his memory: 

Held, tl at his omission to make a note at the time, 
thouf'h irregular, could not be said to lui\c caused 
any failure of justice. 

There are ihiee kinds of local inspections: (1) 
those authorized or directe<l by iho Criminal 
Procedure t oile and w hich are jroverned by the rules 
and limitations imposed by that Code, i2) those 
■which are in the nature of a view by the .lury 
laid down in section 2J3 of the Code, and the Majlis* 

trates, havin" the functions of both ,lud<^o and Jury in 
cases decided by them, may view the place in any 
case to follow or understand the evidence, nn«l (3) 
tho 0 held by the Magistrates to satiefy themselves ou 
certain disputed points. 

Mere local observation cannot bo allowed to over¬ 
ride tho necessity for evidence and a case catinot bo 
decided merely on an observation maile by the bourt 
locally. 

It is not a positive rule of law tiiat a note must, bo 
placed on the record on the spot at tho time of the 
local inspection, and if the omi3?>ion has not pre¬ 
judiced any party, the irrcj^ularity cannot exclude tho 
relevant aud important matter —the Magistrate’s local 
inspection. 

A Magistrate cannot import into his judgment 
matters of opiniem ami inference based on circum- 
btancoH not on the recoid. 

Babbon K'heiUi v I'm in'ror, 310; 5 Ind Cna. 

366; 14 0. W. N. 422, 11 C. b J. 335, 11 Or. b. J. 121, 

referred to. 


Rule against i\\e ortlrr of tlie Sab Dlvi- 
pional Magistrate of Biiubun, dated July 2/tb 
1911, convicting the petitioners under sec¬ 
tions 147, I'^23/i49 of the Indian Penal Code, 
and sentencing the petitioners Nos. 1 to 6 to 


[191-i 


six months’ rigorous imprisonment nnder 
each section, (the sentences to run concur¬ 
rently), and sentencing the peGtioners Nos. 7 
and 8 to pay Rs. 25 as fine under section 323, 
Indian Penal Code, in default six months* 
rigorous imprisonment, and directing further 
that all the petitioners should execute bonds 
under spot ion 105, Criminal Procedure Code, 
for Ra. 150 each to keep the peace for two 
years, which order was confirmed on appeal 
by the Ses.sions Judge of Shahabad, on Sep¬ 
tember 23Td, 1911. 

Babus Dwarha hath Mitter and Manindra 
Nath Rener ee, for the Peti^ione^8. 

Baba Srish Chandn Chaudhtiii^ Junior 
Government Pleader, for the Opposite Party. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Shahabad to 
show cause why the conviction of the peli« 
tiorers should not be set aside on the ground 
that tho lower Court inspected the place 
where the offence is said to have been com¬ 
mitted and did not record a note of what 
he saw. 

Now, what happened in this case was this: 
the defence urged that the aides of the hots 
or mound cn which the assault toik place are 
UDFCaleable and this space was not sufficient 
to hold so many persons. This being a point 
on which the Magistrate says he could satisfy 
himself, he visited the place on the 23(d of 
July and found, as he puts it, that his 
trouble for the defence bad been wasted; 
there was no question of the place being 
inaccessible, it was merely a slight slope on 
the south and on the north it was practically 
on a level with the village, while as for tbe 
place of assault it was sufficient to hold twioe 
the number of persons 

The learned Judge in appeal in dealing 
with this point britfli^ recTpitulated tbe above 
finding and says that the Magistrate visited 
the spot as these were points that could be 
verified by a local inquiry. Before the 
Judge it was urged that the Magistrate bad 
made no note at the time of his local inspeo- 
tion. This the Judge says he certainly 
should have done. H).vever, he had em* 
bodied the result of his inspeoGon in bia 
judgment which was delivered only four 
dajs later and when what he saw must have 
been fresh in his memory. Thus, in tbe 
Judge’s opinion his omission to make a note 
at the time, though irregular, oanuot be said 
to have caused any failure of justice. 
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la this we fully agree, and the only ques¬ 
tion we have to consider is whether in all 
cases the emission to place on the record the 
results of a local inspection is a fatal error of 
jurisdiction apfr*’. fro n any preiudice which 
it may cause to the accused. We do not find 
any authority for such a proposition. The 
case relied on by the learned Vakil, who 
obtained the Rule, is that of Bihbon Sheikh v. 
Etrferor fl). But none of the judgments 
delivered in that case consider or deal with 
the ruling in the case of Joy Ctoniar v 
Bundheo Lai (2), though that case was cited 
in argument for another reason. 

That ruling imports a reason for giving 
evidentiary value to local inspections which 
seems to have been oveilocked in subsequent 
decisions. What those reasons are we shall 
deal with later on. 

But what «e desire to point out here is 
that theie are in effect three different kinds 
cf local inspeotioDf: 

(U Those that are authorised or directed 
by the Code of Criminal Procedure and which 
are governed by the rules and limitations 
impesed by the Code itself; 

^ (2) Those which are in the nature of the 
view by the Jury laid down in section ii93 
of the Code. Magistrates having the func¬ 
tions of both Judge and Jury in cases decided 
by them may, in our opinion, view the place 
in any case in order, as the rulings on tte 
points say, to follow or understand the evi¬ 
dence. We are fortified in this opinion by 
the ruling re LafZ/f (3). It is, as the 

Judges there ear, not only not objectionable, 
but in many cases highly advisable, that a 
Magistrate trying a criminal case should 
himself inspect the scene of the occurrence in 
erder to understand fully the bearing of the 
evidence given in Court. But if he does so 
he should be careful not to allow any one on 
either side to say anything to him which 
might prejudice his mind one way or the 
other. 

This is the same rule which is applied in 
the Code itself to the inspection by the Jury. 
But there is a third clause of local inspection 
under which, we thiik, the present and very 
many other cases fall and that is the class 

(1) 37 0. 340; 5 Tnd. Cas. 365; 14 C. W. N. 422- 11 
C. L J. 335; 11 Cr. L. J. 121. 

(2) 9 0. 363; 12 0. L. R. 490. 

(39 19 A. 302. 


referred to in the rnling in Joy Goomar's ease 

(2) above mentioned. 

There is express provisim for these local 
investigations in the Code of Civil Procedure, 
bat there is nothing that can be deemed to 
prevent them in the Code of Criminal Pro- 
cedore and, in so far as they conf rm to the 

provisions of the law of evidenoe, it is obvious 
they cannot be excluded. 

s 

Now, we desire to draw particular attention 
to what the Judges say as to the evidentiary 
value of such local inspections. They say: 

The Judge also appears to have been of 
opinion lhat the resuUs of the inquiry con¬ 
ducted by the Munsif in this case could not 
be considered by him, bec'iuse it was not 
evidenoe according to the definition of that 
word in the Evidence Act. He is, perhaps 
right in this view. The definition of the word* 
“evidence” as given in the Evidence Act 
means and includes (1) all statements which 
the Court permits or requires to be made 
before it by witnesses in relations to matters 
of fact under inquiry: such statements are 
called oral evidence; (2) all documents pro¬ 
duced for the inspection of the Court: such 
documents are called documetitray evidence. 
The result of a local inquiry by a presiding 
judicial officer does not come under either of 
these two heads; hut the District Judge has 
not tsken^into consideiation the definition of 
the word proved” which comes immediately 
after. It is to this effect: ; ‘A fact is said to 
be proved when after consiicleriiig the matter 
before it the Court either believes it to exist, 
or oODsiders its existence so probable that a 
prudent man ought, under the circumstances 
of the particular cas^ to act upon the sup¬ 
position that it exists.* It would appear, 
therefore, that the Legislature intentionally 
refrained from using the word evidence in 
this definition, but used instead the words 
‘matter before it.” The Judges then proceed 
to hold that the Appellate Court ciunot ex¬ 
clude the personal observations of the lower 
Court from its consideration. Whether there 
are good grounds for accepting the resuUs of 
the local investigation as correct, or rejecting 
it as incorrect are matters with which the 
High Court in second appeal (and we may 
add also in revision) has nothing to do. It 
is for the Appellate Court to decide thea^ 
questions. 
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In this very caee the Juderes for the first 
time eirphapipe the importance of puttingr 
upon paper the ifsott of the inveetiffation 
when ccropletfd. “It is very deeirf-ble,” they 
Bay, “that judicial cfficeis conducting heal 
invcatigatior.a should place upon record the 
reenlt of their inveslipatione as soon as they 
are completed, so that the par ties may Lave 
an oppcrtuiiity of seeing what the facts are 
which the judicial cfiGcers consider to be 
established by the local investigations.’* But 
where none of those facts are impugr^ed as 
incorrect the Appellate Court cannot exclude 
them frem his consideration. It would seem 
to follow that if they are so impugned and 

there is no contemporanei ns record of them 
the Judpe would not be able to act upon 
them, Iut it is certainly not a positive role 
of law that a uote must be placed on the 
record on the spot. In this case none f f the 
objections that have been taken in the various 
cases cited in this Court apply. The de¬ 
fence practically said : **The mound itself 
is our witnes.a. Go and look at it/* The 
Magistrate went and saw that it was a wit- 
tsess agairst them. His finding was not 
impugned before the Judge but it was sought 
to exclude Ibis most relevant and important 
matter before the Court on the mere technical 
ground that the observation was not made 
matter cf record cn the spot. The Judge 
considered the point and rightly considered 
it from only two point s of view t 

F/re/, wLcther tV e fact observed was correct. 

S(Con<J^ whether thedefence had been in any 
way prejudiced, ai d he found that the crrrect- 
ress of the Cndir g was not impugned and that 
there was no prejudice in the irregularity in 
emitting to record a note at lie lime. The 
present case is clearly rot torched by the 
decision in Edlcn ISletk v. Evjeior (1). 
There are, ro doubt, pasf ages in ll o judgment 
of Wocdi( fie, J , which might sec m to imply 
that the ctser ^ alien of a fact Vy lleMsgis* 
tiate could net he admilltd. But a careful 
perusal of the judgrrent, as a wide shows 
tlat wlat isncai.t is tl at n ere (I ser vaticn 
cenret le allewcd locvcirido the i.ecefsity 
cf cvideicend a cate ear ret he decided 
merely en an dservatii n n rde hy ihe Ccurt 
loeally. If, in lot k rg at a plrco in cre’er to 
understand tie evideice, the Aliigistiate 
thereby understands that the dcfcription cf 
the place given in the eviderce is erroi cfua 
or false he is ctrlainly not precluded by the 


laws of evidence from holding that the facts, 
fl3 staled I y the witnesses who gave that er- 
lenecus or false description, are not proven 
and in so holding he dees rot mrka himself 
a witness but acts as a Judge deciding on 
rratter.s hefcie him. We have shown that 
the judicial system in this country, of which 
the Evidence Act is a most important factor, 
gives the Court power to adjudge the exist¬ 
ence of facts on matters before it as well as 
according as they are deposed to on the 
evidence. To hold otherwise would be in 
direct corfl'ct with Joy Coomar^s case 
(2) in 9 Calcutta wbiob, as far as we 
know, has never bseu dissented from. 
Woodroffe, J., clearly shows that the 
danger to be guarded against is the su¬ 
persession of all evidence by mere observation, 
and the head-note of the case appears to ns to 
go too far in saying that tho Magistrate cannot 
i:nprrt into the case matters or facts which 
ho has himself observed, if that is what is 
intended. But the use of the word ‘import’ 
and the words ‘other matters* leave it 
doubtful what is intended. No such words 
occur in either of the concurrent jodg- 
menls which govern the decision and the 
words that do occur are those cited in the 
next paragraph of the head-note, with which 
we fully agree, that a Magistrate cannot 
impert into his judgment matters of opinion 
and inference based on ciicamstaocea not 
on the reerrd. 

Ti e case of Girtsh Chuvder Qliose v. 
Quefn-Emprefs (4) is one which, we may 
( beerve, has nothing to do with Ircal inves¬ 
tigations. made after luaiirg eviderce by ft 
trjirg Magistrate. Upon it is based a con¬ 
tention in this and similar cases that ft 
Alagistrate constitutes himself a witness by 
holding a Iccnl inspection in a case in which 
1 e is the preaidirg Judge. The facts of 
tlat rase clearly show that the District 
Magistrate who 1 ad seen the occurrence and 
was the best witness for the prosecution 
coistituted himself the Judge fer the trial 
of the case, ni^d the decision was that a 
witr.ffs cculd not be Judge in the case, in* 
asmuch as it is impossible that a Magistrate 
ran be a witi'ess in a case in which he iB 
the sole Judge of law ai.d fact. In other 
words, a n an who is n p-iott a witness to an 
occurrence cannot assume jurisdiction which 
he might otherwise have to deoidp on the 
(4) 20 C. £67. 
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faots of thafcoocarrenceas a Judge. Bat as 
local inspections are recrginsed by the law 
and as the Magistrate must make obser¬ 
vations of fact in such an inspection and 
cannot, as Chattorjee, .T.. points out, fail to 
believe the testimony of his own senses, it is 
clear that by making such observations 
be cannot constitute himself a witness in the 
case. As long as he is a witness, he cannot be 
a Judge and as long as he is a Judge he can¬ 
not be a witness. If he is a witness he ousts 
his own jurisdiction. Jf he is a .Judge he 
may adjudicate on all matters before him 
which require proof, and in doing so he 
may use his eyes as well as his ears. We 
do not for one moment desire to minimise 
the importance of making a note cf what is 
observed at a local inspection t or to, in any 
way, appear to condone the introduction 
either into the report or the judgment of 
matters of opinion and inference depending 
on the facts observed. But if (he facts 
observed support cr rebut the evidence 
adduced by either side and cause the Court 
to understand that that evidence is true or 
alee, inaccurate or exaggerated, then the 
statement that the facts observed negative 

iLT"" ‘he case, 

m not a matter of opinion cr inference but a 

matter o observation and it is, in our 
iT CV ® ‘he Judge, as laid down 

results of such observatirn and state them 
in his judgrrent. Here the case is clearly 
one where direct observation explained and 
cleared np a doubt which had been thrown 
on the prosecuiion evidence by the allega¬ 
tions of the defence and there was clearly 
no impropriety in the course of the inspeo- 

The Rule must, therefore, be discharged 

Rule dissckarged. 


V^here four persons attacke-i one man, who, iu oon- 
sequence of file aUack, died subsequently: Held, that 

en .l Code, if the common intention of the assailants 

leath or sufficient in the ordinary curse of nature to 
can-e death ; and under section ;J01, if i heir common 
intention was to make a violent assault npo" the 

his Sli’‘'‘Th to cause 

wLtrhe^ Their intention must be gathered from 
w h,it they said and what they did at the time of the 
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ALLAHABAD HIGH COURT. 

Ceiminal Appeal Xo. 7.JI cv 1911, 
January 20, 1912. 

Present^Mr, Justice Karamat Husain and 

Mr. Justice Chamier, 

MUSAI And othbks—Appellants 

tenus 

EMPfiJROR— Opposite pARTr 

Penal Code {Act XLVofmOJ, ss. 302, 304,-Inten 


Appeal against the judgment of the 
besaioDs Judge of Mirzipore. 

Mr. /?2/i?e5(with him Messrs. Satyj Ohandra 
Muhenee and SzM Prosh.d Qhose), for the 

AppePauts. 

Mr. fl. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMEHr.— The appellants Bhagern, 

Musai and Chekuri Ahirs have been convicted 

by the Sessions Judge of Mirzapore of having 

been members of an unlawful as.sembly whose 

object was to beat Raghu Ahir and in pro- 

secution of which one or more of them 

struck blows at Raghu with the intention of 

causing injuries which he or they knew to 

be likely to cause his death and did in fact 
cause his death. 

It appeais that Raghu took a widow into 
his keeping and that his relations and caste- 
follows resented his action and put him out of 

?ri n R (March 15th, 

^ V Budhai, uncleof Bhageru, had a quarrel 

with Raghu and threatened to beat him 

Bhageru and two men, named Bhagwan and 

Ajudhia, were standing close by with lathis 

in their hands. The witnesses Jaimangal, 

Jarbandhan and others intervened and induced 

Budhat to go home. This was about 3 p. m. 

According to the evidmce of Dehi Prasad, 

sou of Raghu, Musai and Chekuri went to 

Raghu s house about 4 hours later. Chekuri 

bad some words with Raghu accusing him of 

(0hekuri*s 

Si He also demanded payment from 

Sikhdeo who was living iu the same house, 

of a small debt. The money was paid and 
Chekuri and Musai went away, the former 
saying to Raghu that he would go and fetch 
Bhageru, Bhagwan, Ajulhia and Chekuri 
About an hour later Bhageru, Baagwan and 

Ajudh.a, according to Debi Prasad, went to 

' Jh Musai and Chekuri and said 

an7ch£ri and Musai 

and Chekuri said, we are coming with you,” 
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RTid all five went armed with iHhis to 
Raghu’fl house. Some of the villagers per¬ 
suaded them to return but then Ci'okuii 
appeared and urged them to beat Raghu. 
Bhageru struck the first hlovr, then Bhagwan 
and then Ajudhia and Bhageru struck hirn 
again. None of the witnesses say that Musai 
and Chtkun took part in tlie beating Sukb-- 
deo, already mentioned, says that Musai and 
Chekuii came up with the others who did 
beat Raghn, so also does Parbatia, widow of 
Ragl.u. But, on the other hand, Jairaangal 
and Jaibaudhan, who were admittedly there, 
say that they did not see Musai or Chekuri 
with the men who beat Raghu. Nor did 
Raghu in bis report to the Police made the 
same day or in that statement which he made 
to a Magistrate on the following day say 
that he had seen Musai and e^hekuri with 
the men who beat him. Debi Prasad, Snkh- 

deo, and Parbatia are all interested in srcur- 

irg the conviction of Musai and Chekuri. 
Jaimangal and Jarbandhan are not. We 
do not think that, it is safe to hold upon 
the evidence of Debi Prasad, Sukhdeo and 
Parbatia that Musai and Chekuri brought the 
other men to heat Raghu. 

There remairis the question what offence 
was committed by the appellant Bhageru. 
If, as we hold, Musai and Chekuri cannot be 
regarded as members of theunlawful assembly, 
four men oidy joined in the attack upon 
Raghu and, therefore, no unlawful assembly 
has been proved to have taken placa. The 
evidence makta it quite clear that Bhageru 
struck deceased on the head but that it was 
not the wcuml ii dieted by Bhageru that 
caused Raghu’s death. Bhageiu must, at 
least, be convicted of having caused grevious 
hurt. He c-in, in the ciicuinstances, bo con¬ 
victed under section 302 only if (here was 
a common intention on the par t of Bhageru 
and bis corrjpai.iona to cause death or bodily 
ipjuiy which was likely to cause deatli 
cr which was pufficient in the ordinary 
course of natui 0 to cause death. He may 
be coi.victed under section .‘-Ol: if their 
commen intention wa.s to make a violent 
assault upon Rigliu and lliey knew that they 
were 1 ktly to cause his death. 'I'hHi in- 
tention must ho gathered from what they 
said and what they did. If Dtbi Prasad is 
to be believed, three of them said that they 

^ould beat Raghu to death, but this statoinent 


is not supported by any other evidence; hut 
several witnesses say that when R\ghu had 
been kancked down Chekuri said; ‘don’t beat 
him any more or he will die. In the face of 
thi.s evidence it is difficult, to hoi 1 that 
Raghu'.s ass.ailants intended to oaise his death 
or bodily injury which was hkely or soffi* 
cient in the ordinary coarse of natare 
to cause death. But one of the four 
men who joined in the attack straok 
Raghn a violent blow on the head which 
k'locked him down and another or others 
struck him in the stomaoh with aaoh 
force as to rupture his intestines. Man who 
attack another in this savage manner must 
be taken have iutended to cause serious 
bedily injury and to have ko>wn that they 
were likely to cause death. A.II are liable to 
conviction under section 301*, Indian Peoal 
Code, with reference to the provisions of 
section 34, Indian Penal Code, Bit, patting 
aside section 34, we find that the Civil 
Surgeon states that the blo-v on the head 
censed c mgestion of the merabraue of the 
brain and extravasation of blood on the sur¬ 
face of the brain and might have caused death 
independently of the injniies to the abdomen, 
Bhageru must bo takjn to have kmwn that 
by stiiking Raghu with saib force on the 
head he was likely to cause his death. He 
n therefore, be convicted under section 

30 k 

Por the above reasons, we alliw the appeal 
of Musai ai'd t^hekuri, set aside their omvio- 
tion and direct that they be released. We 
sot aside the conviction of B lageru under 
aectioiKs 302 and 149, Indian Penal Code, and 
onivicting him under sootion 304, Indian 
Penal Code, sentence him to seven years 
rigorous imprisonment to emut from the 
date of his conviction in tne Court of Session. 

il alloicsi. 
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fs c., 14 Bern. L. U. 0.> 

BOMBAY HIGH COURT. 

F.R3T Ciw . Ap eal Nn, m CF 1908. 

Sfptf-niber 14, 1911. 

rres€nf:-Sir Bisil^cotf, Kt , Chief Jnstice, 

flid Mr. Justiop Ba'chelor. 

GOVIND BABa GUJAR—Arrei-LANT 

t 3^ ff/S 

SHRIMANT JlJiBA[ SAHEB — 

BB«fO^DR^T. 

Res jndicata —//erfpr/-y unoufhori^ed per-^on—Joint 
tort.ffiasorx-Cau^^e of action in hoik units to be same - 
Suhseq^ynt assignment in rrspe,:t of tort ~ Lis pendens, 
inapjJirable to moveable property • First suit against 
pledgor-Movenlle propertg pawned dnring the pen^ 
dency of smt-Str-ni suit against p'edgee ^I'ledgar 

basing title on odoi tion-Adoptim held not proved in 

first suit • Fuyht of ilMjee ti rii^e issue of adoption in 
second suit ^ I rii ity between pledgor and fdedgee. 

In «)rdei‘that a jndgmenr. in a pre^i > is suit shonl 1 
operate to bar procee lin^.s in a second suit, the causo 
of action in the sejond suit mint be precisely tho 
same as the cause of action in the lirst suit. 

Wegg Prosper v. Evans, (18 15- 1 Q R lf>8, followed 

A fresh assignment in respect of a tort subsequent 

to tl at oii^inally sued upon will not come within tho 
scot e of the drst judgment so as to bar the fresh 
assignment. 

Brinsmead V. II,rrison, ■ L R 7 0. P .'>17.41 

L .1. C P 10 ; 2- L. T. !«), 0 W. I{ 7S4i Brinsniend 
y, Harrison, :\H7H R OOP .j 4 4 » B, J i) P 
28 : 2t b. T 793: 10 W. R. 956, referred to. 

The doctrine of Us pendens does not apply to more- 
able property. 

TPiffram r. Stcfciey, (1811' 3 Oh. 433 63 L J Ch 
68); 7 R 469: 71 U T 287: 43 W. R. 147, followed 

A., claiminorastheadoptedsonof B, took posses- 
smn of certain ornaments left by B and pawned some of 
them to 0. D., the heir of B , su'd A. for po 33 e 8 ^iQIl 
of the ornaments and recovered judgment which 
however, was no*; satisfied The question of the 

adoption of 4. was deci led against him in thi^ s:nt. 
Daring tho pendency of this snir. most of the orna¬ 
ments were pi dged by A to C. Snbsequentiv, D .sued 
(/. for detentim of the ornaments. V. pleaded that, 
as A and 0. were joint tort-feasors, the lecond suit 

wasbarredbvthejudgmentintheerstsnifc 0 further 

sought to raise an i-^sue as to the adoption of A x 

Held, (I) that the second suit was not barred by 
the principle of rrs julicata. 

(2/ 3 hat as the doociine of Us pendens did not ap¬ 
ply to moveable pioperty, ihe fact that the first suit 
was pending at the lime of the pledge of a large por¬ 
tion of the ornaments sought to lie recovered”in the 
subsequent suit, could not prejudice o', on the issue of 
res jn iic tta. 

t3> That 0, not being a rrivy of the person who 
was defendant in the first suit, was not bound by that 
judgment. 

(4i That the judgment i j tho prevhu.s suit was no 
bar to the issue bought to bo rat ed i>y C. as to the 
adoption of A. as the j i igmeut was subsequent to 
the pledge an I C. did i oo claim under a person 
against whom the issue of adoption had been 
finally heard and determined at the time of the 
pledge. 


Vo^rJem F-sler v. Tre Earl rf Derby, fl830 Ad & E 
7S { at p 79 ) 3 V. & M. 7S2- 3 Ia J.. n. s » K R 191* 
40 R. \i.42.]Hudson V lVal\-rr, • . f, R 7 Er 55* 

4' J a I 2-. r,. T. O C; 20 W. R 4S1 Niaz ul lah 
Khin V. ^azir D-gam, 15 A. I0«, relied upon. 

F.rst appeal fiom the decisi in of the First 

Cia.Qs SohordiYate Judge at Thana iu Suit 
No oG of l£C8. 

Mr. Joyihnr, with him Mr. O. S. R.o, for 
the Appellant. 

Messrs. Weltcn and Jl ngnekar^ vjxth him 

Mr. K. II. f^*llcar, for the R spondent. 

JDGDMFiNr.—The rlaintifT sues the 

defendant as pledgee of certain ornaments 

from an unaulhoTibed pledgor for detention 

of those ernarrenfs affer demand made on 

or about the llrhof August 19C7. That 

claim was preferred af er the plaintiff had 

recovered jidgruont in a former action. 

No. 159 of 1:97, against tho pledgor, bat the 

judgment so I ecovered has not been satisfi¬ 
ed, 

Jfcl.ag been pleaded Hat the judgment 
in the suit, of IS'7 is a bar to this suit on 
the ground that the pledgir and the pUdgee 
were joint tort-feasors and that upon the 
authority of Brinsme-dv, Ilurtson (1) the 

matter has passed into jssjudtcjti and cannot 
be again agitated. 

It has, however, been pointed out by Mr. 
Jus'ice Willes in the jndgmen'-. of the lower 
Court in brinsmead v. Harrison (2), that a 
fresh assigr.ment in respect of a tort sub¬ 
sequent to that originally sued upm will not 
come within the scope of the first judgment 
so as to bar the fresh asdgnmonb. W^e may 
Mso refer to the case of W.gg Prosser v, 
Fwins (3), which shows that tho cause of 
action in the second suit must be precisely 
the same as the cause of acrion in the first 
suit in order to make the judgment in the 

first suit a bar to proceedings in the second 
suit. 

For these reasons, we are of cpinion tha. 
the plea oi res udicat i mast fail in sofa: 
as it is based upon Brinsnead v Jlirrisoi 

(1 )• 

The rest question is whether the defen¬ 
dant was precluded from contending that 
the plaintiff was not enti ^d to the property 
of the persin undtr whom she cKiraad. 3 he 
def^ndint. nn ih^kt his pawnor was a 

(li (187.5» L. R 7 C. P 517; 41 h. J. C. P. 190 27 L 
T. 9); 20 \V. K. 7S1. ' ' 

• 2) *18711 L. R 6 C. P.584.40 h J. C P 281.21 
h. T 798 19 W. It. 956. J. 1.28J. 

(3) yiSJo) X Q B. 103; 63 U J. Q B, 1. 


U 
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SARffHATA t\ VLVTLH, 

validJy ad('pt<d Fon of iV^at person. Rat 
it WAS argued on bel alt of ihe plaintiff that 
(he q':eFiion tf hia ad* piion had already 

been seitUd iu Suit No. 159 of 1^97 
adversely to thw pawnor and that, thorefoie, 
as the defei daiit claitr ed through the 
pawnor, he was bound by the judgment in 
that suit. 

The defendant wished to raise an issue 
as to whether the pawnor was not the 
yalidly adopted son, but the learned Judge 
of the lower Ctuit disallowed the issue 
and admitted in cvidencj the judgment in 
Suit No. l69of 1£97 on the ground that 
the defendant was a privy to that judg¬ 
ment. 

We are of opit.ion that in so doing ho 
was in error, 'I he judgmei.t in Suit No. 1-9 
of 1897 was no bar to the isFue sought to 
be raised by the defendant as it was sub¬ 
sequent to the pledge aiid the defendant did 
not claim ui.der a person against w-hora I o 
issue of adoption had been, at the time of 
the pledge, fii.ally heard and determined, see 
Loidiu to ter v. 7V.e E nl oj I'erly 
Hodson V. Wol-.er 15) and ul lah hh n 

V, Emir Jfgim (C). The fact that the 
Suit No. 159 of J:i97 was pending at ilie 
time of the pltdge of a large portion of 
the ornaments sought to be recovered in this 
fuit cannot prejudice the defendant on the 
issue cf juuicot if fur, the di ctiioe of/i5 
p(7idens dots not apply to moveable property, 
see Wigram v. cite Ity {7). 'J'he dtfendanr, 
therefore, was i oi a privy of ti e person 
who was defendant in Suit N(\ 159 of 1:97 

and is not bound by that judgment. 

We must, therefore, set aside the decree 
of the lower Court and remand tlie case for 
re-tiial upon tlie htcond issue propounded 
by the defer.dant and disallowed by the 
bubordinate Judge. Oa the remand, tiie 
Subordinate Judge should, if r equired so to do 
by the defendant, comptl tlie production of 
(ho bo*.k. held by or on bjhalt of the plain¬ 
tiff which were not produced at the tirst 
hearirg. 

Fertile reasons which wo have already 
gi^tii for lalding that, iho judgment in SuiD 

No. 159 <d 189? <<id 1 « t opeimeas )udc t i 

(4) J Aci. & 1-:, T-S i at p. Till); 3 N. & M. 7:3; 

3 L. J. N 8.J K B in ; 10 U. U. 4.3 

(6) Uo/Z) L. K. 7 Ek, 05, 4t L. J. 51; :5 L. T. 
937; lU W. U 4sy. 



tO) 15 A. il«. 

17) (1894) 3 Ch. -(83.03 l.J. CL. 089; 7 11. 409, 71 

T. 2b7j 43 VV. 11.147. 


on (be question of adoption, we hold (hat it 
was also irrelevant on the question whether 
the pawnor got the pledged property by 
meai s of fraud. That is a question which, 
if the plaintiff wishes to establish it, most be 
proved by evidence in this suit. 

The issue.s to be determined on rernaud 
will be the isfues of adoption and fraud, 
and the lower Court must pass a fresh decree 
after going into those issues. 

We express no opinion on ary other issues 
except thcise that we have dealt with in our 

judgment. 

Costs of this appeal must bs dealt with by 
the trying Judge on remand. 

Oase re'nan ’el. 


(s c 11 P. W. n. 1912) 

PUNJAB CHIKF COU^T. 

Civil Revision Pat ti in No. H51 3 i .f 1910, 

October -0, 1911, 

—Mr. Justice Kattigau. 
SARKHARA and othe is -L)ifiF5.sDiNTJ— • 

PKiniorEftS 

NAWAB A>D oTHKKs— Pl/i .t rw— 

H ekpondsnts 

Li'r.iftttion—AppCid -'lime ^pent in (ihiai.iing eopm 

—(linenf cuM.'ie Uuiy o) ihi 

Ltmifd/iort Arf {IX vj 19 18 ^, 5. i2-Rules and 

Oriie s of the LhirJ Court, IVI. i, r, XXUt fl) 
on ( t2i. 

Jtistho duty of the Copying Department, under 
ruloX.\lI[ C) ““ti C2t of ihe Ch.ef Court Kulos 
and Ui'dor.«:, Vul. 1, to inform the applicant of the 
Uatj oil which the copy is leady for deli’^ory, and if 
ueuessiiry, to c^tU the appUcaut ou three sucoessire 
days. 

Where it is not showm that the applicant was aware 
of this daU', the date of actual^ deliyety. .is. Jba h® 
reckoned ai tlio dato i n which the oOpy was ready. ^ 

'J lio omission of the Copying Depaitment to in¬ 
form tho applicant of the date on which the copy 
is ready or i* cull him for delivery of copy, Ua 
reasomiulo causo for delay in filing an appeal. 

Petition under seunoa 70 {,b) ot Act XVfll 

of 188 4. ns amended by Aot XXV* of lf99, 

for revision ot ti e order of uie Divisiooftl 
Judge, Aitotk l)*vision, at (Jniubellpar, datod 
the 15th August 1910, rtjictiug appdal as 
baned by time. 

Mr. Nand Laf, for (be Petitioners. 

Mr. iVnnaV CAun f. for the Respondents. 

JUDGMENT.— 1 do not think that the 
Divisional Judge was jostided in asaaoiing 
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thatthe PTitrr on the opy of the deoree- 
sheet to thp effect that CJrnparlson wa‘=i male 
on the 18 h M-^y was ob^ioasly inorreot. 
Bat, b* that, as it raay, there is nothioeron the 
rec)td 1,0 show that any intimation was gis^en 
to the ano l “^nfc that the copies were reaty 
on the 10 h May. Had scch intimation baea 
given and had he not applied for delivery of 
the copies within three days his application 
of the 4’h Mav would have b^en filed and he 
would have had to file a fresh application [see 
Rules and Orders of the Ohi«f Court, Volume 
1, Rule XX11 r (1) and (2) J. In the absence of 
any such fnsh application, 1 must assume that 
appellant was not in default in applying for de¬ 
livery of I he copies and that he was not in¬ 
formed (as under the Rule he should have 

been) that the copies were ready. The Officer 
entrusted with the duty of receiving appli¬ 
cations for cipies is bound when the copies 
are ready for delivery to call the applicants, 
if necessary, on three successive days. Here 
there is nothing to show that the appellant 
was called ar d in view of this omission on 
the part of the Officer, I think the lower 
Appellate Court cncht to have held that 

there was reasonable cause for the delay in 
filing the appeal. 

I acoordiDKly acoppf, t.his petition and 
remand the ease (o the Divisional .Judge for 
determination of (he appeal in accordance 
With law. Costs to be costs in the cause. 

Eems.on ullciced^ 


(s c. 14 Bom. L. R. 14.) 

BOvIBaXHIGH COURT. 

SECO.^D C.v L avveal Xo. 8dJ OF 1910. 

September 21, 1911. 

Pre^en';-Mr. Justice Russell and 
Sir N. G. Chandavaikar, Kt , Judge, 
C^OPAL GHELa.—Appellant 

versus 

RAJARAM AMTHA—Rrsp'noent. 

Dekkhjn Agricultiirifts^ Relief Act 0/1879' 

s. lOA - Proccssual law -netro.-ii}ecUre efect—Ap^jlical 
Ue to pen Vt g appeal nr ae ond appeal -^Appeal, whe. 
ther a contin.iiation 'f ^ait ora fresfi proceeding — Eoi^ 
dence Act ./»/lfc7- , M'd ~~Oral evidence (.> prove 
ostensible bale-deed 06 a deed of mortgage ^Admissi^ 
bility. 

The law embodied in section 10 A of the Dekkhan 
Agrioulfcnri.sts’ Kelief Act is one of procedure and 

being recrospective in its effect, applies to pending 
proceedings. ” 


i. . uu sccuon com^s in force when a first appeal or 
.a second ai.pe.-, ,,s „endia.-. the C-M.-t has po.ver to act 
upon ,ts te. r,M i„ dociMin-; the ap!,t,a| 

Q’ln^e - Whether an appeal is a stage of a suit or is 
a flesh procopflir r? ‘ 

ChintoJ.shi V Xn-.Tj'jn, 3 Tj 2J4 

lonji Birjnrji v. Ke^s'iwj! Xiirk,H R -isr fJw.i Bir.s 

V. Ilenot, \ha7 A 0. 17/: 0 5 I. Q |{ ot •. 7* r 

^ K H 4S7 7) L J K n L T w 

li. ! 6: 17 T. I{ G '4, reforre.l to ’ 

0 > fer -Whpre sejii .11 10 V of th3 D kkhan 

AgiiciiMunsts’ Belief Act dops not apply, oral e^i. 
dence to prove that what purports to he a d-e I of 
sale IS really a transaciion of mortg,g, is admis ibie 
under provHo It. sectio, 9 ^ „f th^ F.^ileZ Acl 

only when the element of fra-.d or ot ,er si nilar ele- 

thr(LTcr^'“"‘^‘^ invalidato 

Sna.,,,rj V K,tm,pp„,34 G o.ljifn.I. Cas. 257; 11 

Bom. L. I». refeired to. 

Second appeal irom <he decision of the 
Kirst Class Snbordir.ate Jnda’e, at Broach, in 
Appeal No. 5 I of JP09, coufinning the decree 
passed by the Sabirdinato .lodge at Wagra, 
in Civil Sou No. 47C of 1908. 

a!'’’ f’’. ♦he Appellant. 

Mr. ij. rl. skoh, for the Bispondenb 

1 . ■ , the lowfr Courts 

have misuuderslood the decisions of this 

Conrton the qiesiion nheiherand when oral 

evidence IS admissible to prove that what par- 

ports to be a deed of sale repn senrs, according 

to the (roe intention of the parties, a transao- 

tion of mortgage. The effect of those 

^cisions IS that, where section 10 i of the 
Dekkban Agriculiuiists’ Relif Act. does not 

apply, such evidence id admi-ssible, under 
proviso 1 to section 82 of the Indian Evidence 
Act only when the element of frahd or other 
similar element mentioned in the proviso 
exists to invalidate the deed. The Sabor- 
dmate Judge, First Class, who decided this 
case on appeal, has relied, in support of his 
view, on some d.cti in one of the jadgmenta 
msangzra v. Ramnppa (1) without carefully 

noticing their contex ; and the result of the 

bubordinate Judge’s decision is that he has 

treated the deed of.sale as one of mortgage 

on the evidence of a contemporaneous agree¬ 
ment between the parties coniiadietiog the 
therms of the deed. That is nor, the law laid 
down in Sangita v. Bamnppa (IJ. 

The decree, therefore, would have to be 
reversed and the suit for redemption brought 
by the respondent disai s-d, unless we 
allow the contention of his Pleader that he 

(1) 34 B. 59; 4 Ind. Cas, 237; 11 Bom. L. K, 1130, 
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fl is siage fniiilpH io rely on and invrke 
Mieaid rl tecticn lOA. cf He Drkkhaa 
AgricnUoriats’ Ktlief Act. That section 
vas nt in force in the District from which 
thin cape comes, either whei» the snit was 
filed rr wl^en the appeal to the District 
Court was heard and decided. It has been 
applied to the District f-ir.co the disposal 
of the apreal; at.d we are asked to cotfiim the 
decree on the ground of the section. 

The question is, whether in second appeal 
we lave jurisdiction to give effect to the 
seotiop, which in now part of the law cf the 
D stiitt but which was net the law when 
the case was peudirg in either cf the Conris 
btl >w. 

The section r^'ovides that the Court shall 
have power to admit evidence of the kind 
mentioned in if, “whenever it. is alleged at 
any stage of any suit rr prrceeding to which 
an agticubui ist. is a party that any tiansactiou 
in issue is 111 TPaliiy other than what it is 
ostensibly.'* T-an appeal ora seemd appeal 
a 8*age <f a suit or prccceding within the 
meacii g c.t ihe sectioi ? 

In Cfiirito Joihi V, Kruhna i Nainyau (2), 
followed hy Sargput, C. J., and Natiabai 
Halidas, J , in Hittimji Bnriorji v. Ke$tow)i 
(d), VVesr, J , said: — 

“Wten judicial inquiry has reached ita 
intended close in an adiudioaiion, rrquiriog 
thei ctforv\aid in theoiy only a minis etial 

cr coercive (xeicise cf authority t» give 
it practical tflect, the party who strives by 
an appeal to unsenle again the legal relation, 
•which in it^elf has by ihe net of Ihe Court 
become settled, may fniily be recrarded as 
institoting a new proceeding. Such has 
been the view of some eminent authoririevS, 
But eveir on that point there have been 
opinions to Ihe contrary, wliic'i are support¬ 
ed by the consideration itiattbe legal piirenit 
of a remedy, suit, appeal, and second appeal, 
are really but steps in n aeries of proceed¬ 
ings corneoled by an iittrinsic unity,** 

This latter view has the sanction of some 
of Ihe latfsr. decisions of the C-Mirts in 
Eagliud. In //->;)/. I) rrs v. Ifi^riot (^l), ex¬ 
plained by Kidby, in A'/t o/,V Co. v. Ty o i 

(5), of Lijids held iliat “ an appeal 

v2) 3 li ^ 4. * ^ 

C4) 183/*; A. C. 177. rC b. J. Q li. 350- 7 ; ^ t 

2J9. 45 W. K. 60*. ^ » c. i. 


was notbirg bat a step in an action or pro¬ 
ceeding already insliluted, and was not the 
inBiitution of fresh proceedings.” And 
pAvey, Tj. .1., in his judgment in the former 
erse in the Crurt of Appeal, explained that 
“an appeal is in reality in the nature of a 
defence by the person against whom an order 
ha^ been made.** See Bool Barrs v. Oathcart 

(G). ^ , 

Whichever -view we adopt, whether an 
appeal or secind appeal is regarded as a fresh 
proceeding, not a o mtinnalion of the suit, or 
whether we treat it as a step in or stage 0 ! 
the siitiiself. the result 14 the earns for the 
purposes of section lOvV of the Dekkhan 
Agricuburists’ RMief Act. It is either a 
stage of a suit or It is a fresh proceeding; 
and if thesectim is in force when the appeal 

or secind appeal is pending, the Court hw 
pojver to act upon its terms in deciding the 
appeal. The liw embodied in the seoUm 18 
one of procedure, and, being ratrospeouve in 
effect, applies to P'^nding proceedings. 

Oi these ground 1 . acciptiog *h3 fi iding of 
fact of the Court below that the transaction 
in dispu^.e, ostensibly a sale, represented a 
mortgage according to the true ioten 
the parties, we maat confirm the decree with 

costs. _ , 

Teemed ronurnieif. 

(6) (1891) 3 Ch. 37 c at P. 330; 63 I.. J. Ch. 793. 


019^112 K R 487: 70 U.I. k b. 851: 85 L T 
X23i 60 W, B. X6; 17 T. U H. 621. 


( 5 . c 9 P. W. K.1912>. 

PUNJAB CHIEF COURT. 

Civil Rbvuion 1 ktition No 13-6 of 1910. 

Ftbruary 1, 1911. 
rrwou/:—Mr. Jnelice Johnstone. 
LEHNA SINGH and otjbr3—P*ai«tiff3— 

Pet TiONEBs 

t 6 511^* 

SINGVT-D fr'»3ANT— 

Jinil.!non Aclix J'. I' <• 1 41 - Bf 

A lu-rson inlo prPS.samn of land « 

,n., t not a lib tv to st t np 

n;,Minstii.n .o n ii'ni .r by men Iv 
f.ivom- mill Hill of ii im -s a. uvuvi' J*® 
i 1 pn.v i IJ lit it li,' no.u illy piirchnsea the eqn J 

S;b,l, Mir Srjul .IU)M Khtn 1. T.ma hhtn, H 

755, foil . —kliih it 

A doo I of sale of i nmiveahlo '^i.^-ble 

sabj ct to m ^rtg \g \ is n »t co up lUom/ rOj 

nui.)r s.'O-iou 17 of the lligUtjraJoa A05 « 
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consiMerafmn excluding the mortgigo-money is less 

than Rp K'O, 

PtV ral-m V. i^angul, 10 P. R. ISRl (F. B follow. 
ed« 

Peh'tiVr, rTi<^fr scoh’on 70 (1) (b^ of Ac!-- 
XVin rfl-84 asiamerdtd Ky Act XXV of 
1899, for leviFion of orilfr of il e Divi¬ 
sional Amii^sflr Division. Saipd Die 

24th .Inly 1909. revPTsirer tl-at. of f.hp Mar^^if, 

3rd Cljfs, AmrifPflr, datfd the 26th May 

1909, dfcne’npr plaintiffs’ claim. 

Mfspis. Ivr.i Chand&xidMtranBalhshJor 
the Petifionpis. 

Mefsrs. Harris and 1 /, C. Muher;ee^ for the 
Keprrndfnt. 

— In this rape the plaintiffs 

claittfd to ndffm a moitEflge rf certain 

Jandfrrm defredant on raynrent of Rs. 75 . 

The deffrdar,f. rfflslrd the claim on the 

grenid fhf,h ihcrgh ihtre wrb a mortgage 

exernted thirty jfare Rgo (< r Rs. 77, yeS 

some fcventeen ycare pgo, the mortgagor or 

one of the rorrtpogrrR r. Id the property 

«o him for Ra. ICO. Rs. 23 being taken in 
cash. 

. The first Peurt refcpfd to allow the 
defendant to prove this faIo on the ground 
that the dffd. v^hich is in a half hmnt state, 

requmd registration. That Coorr. proccedvd 
under sfcticn 17 .f the Rr^igirafion Aot and 
Sfction 91 of IheTrdUn Evidence Act, and, 
m the end, gave rl«intiff« a dfcree for re- 
dcmpticn enrasment of Rs. 77. Deftndant 
appealfd to I he Divit-ioial Conrf.. That 
Court agrefd with the first, Court in holding 

that the decument aforesaid required regis¬ 
tration, and that oral evidence as to the 
nor.tenla of the docaraent could not ho 

giver; lut it went on to hold that inasmuch 

as the mutation proceedings cf 1^94 show 

that defendant has been in prsFef sicn of the 

land ID suit rs ou-r>er for over 12 yrars, there- 

f?*^**’j barred by time, inasmuch as 

the dtferdant las, by adve/se pofsefsion, 

If in ro no other wav, acquired a prcpiietary 

ntle in the lard. Plaintiffs now ask this 

Court to revise (lie decision rf (he Divisior.al 

Judge. In my cpinion, that decision is 
incorrect. 

Defendant entered info porsesaion of the 
land as a morigagee. and I do not think that 
hecan he allowed toclaimfhat a mere mu- 
tation of names in his favour a. owner 
enables him to set up adverse possession 
against the plaintiffs. Nuhub Mir Sayjid AUm 


Khan V. Ytisin Khan fl) !« an analogous 
case. In my cninior, plaintiffs are entitled 
toerrsider 11 eir rrn fga^e as still subsisting 
until the d(fei (?flr.t. nicceeds in proving an 
actual sale in his favrur. T mns^ thcie- 

Kre, accept this revisi'^u set aside the 
decision rf the barred Divisional Judge and 

remand the appeal to l.im for re trial In 

corneefion with (tat redial. I may observe 
that I am not by ary means certain that 
tnis drcorrPnt ,Pally 3,‘3 rpqu.Ve ,PgmtraOor. 
jzr BaUnhv. Mr.vgfl f2) is ho anlbori'ty lo 
(heponlrary. TKelfarne3 niv;siona)Jn3ge 
^nuJd pay rarli’cular attpntmn to that ruling. 
Hprp, Ino, if (He 3pfpn3sn(’s story is correct 
fhe sals was really a sale of an rquRy of 
redemption for Ks. 23 ard this would 
oer'aii.Iy rot rfquiTe r^giatration The 
point rsnuot he dseid.d finally here, because 
no fvideneo has been (sken as (he oon- 
fenfs of (ho deed of sale. Prrhably, (here- 
fore, Oe learred DiVisiorsl dndpo fhnnld 
lemaid (he ease fo Ihefiist Court in rrder 

that eMderee may be taken as to (he oonter.ts 
of Ike deed of .sale. Oral rvidei re frr Ibis 
rnrpcfe mil apparrmly be admissible.' 
Upon lhat rv deroe (he learned OinisioDal 
Jedge will he Rhle (o decide whether, in 

view of the Full Bereh riil-rir aforesaid, the 

1^-1 ® ifqnired registration or not. 

If It did not, and if its exeonfion is proved, 

then aprarenlly the plaintiffs’ suit would 
nave to be dismissed. 

' csis of this revision will be coals in the 
case. 


(D 17 n 7."5. 

(2) 16 P. K. 18:2 (F. B.) 


retMon allcwsd. 



(s c. 14 Bom. L. R. 18 ) 

BOMBAY HIGH COURT. 

First Civ l Apfral No. 187 cf 1910. 
Sfpffmber 26. 1911. 

rrcser.t:—S\r Rasil Scott, Kr, Chief Justice, 

^tr. 13^^cfip]or 

VEIjCHAND CHHAGaNLAL - 

AprFlLANlS 


V 1. # « C4a 

Lifft a FTiAnn iKr>iNOTgFR—REFrO''^rFKTn 

Co.iractAct nXrf^RTi , , 7l-Penstr„- 
—Addition Of ir ierp>t tn adrnnre - Utemf at ) 

rat^ in case of defnult-Reasovable compensation ^ 

A bond was expcutcd for Rs ?»nn ^ 

actually advanced was Es." 2,4^?- the %a W 
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of K^. P,’»X) beinqr made up of interest calcu* 
l.ited upon the su'n of Ks 6,0!}0 f >r •'^0 months at 
the rate of J p-r cent per inem'^m ad le>l in adranco. 

The debt was aL'-reed to he paid in monthly instal. 
ments of Rs 50 for the first twelve months and after 
that of Rs l<0 fur another twenty-six inonllis and 
the balance at tlie end uf the thirty ninth month In 
case of default in fho payment • f any one instalment 
on the due date, tlio winde arnonnf. of the bond was 
recoveiable at otice on <lemand. Hat if the creditor 
waited lons’cr, the debtor a"rce»l to pay interest at 
the rate < f fi p‘r cent per tin tisom till payment in 
full A defau't oc<-nrred in the payment of itistal- 
ments and the creditor sije<l for the recovery of the 
whole amount of the bond as well as interest at the 
rate of 5 per cent, per month: 

I/dd. tliat the stipidttion for the addiiion of in* 
terest i > advance and ilic s ipnlation for payment of 
enhanced interest at t!io rate of 5 per ct nt. per 
mensem were both penal and nnenforc* able by reason 
of section 74 of the ( omract Act and that it w’as a 
reasonable compensation to alto v the atnonnt actually 
advanced with interest at 18 per cent. ])or annum. 

Fit St appeal ir.m the decision of the 
First Clftfs > nbcrdliiatp .lodge, at Ahmedabad, 
in Suit No. 135 of 19.0. 

Air. Coy wiih liim Mr. Eatanlal Z?an- 
chhoddos, 1' r il.o Arrt;llar*lP* 

JUnGViKNr—The appsllants are a firm 
of morey*lf ndeis w hr, throni/h the agency of a 
firm of C< ramiesion Agenisin Bombay,advanced 
to the firrt lespondeiit a sum of Ra. 2 440 on 
cr about the 14th of Octubsr 1908. Piior to 
that payment an agreement upon a stamped 
paper of Rs. 3 ) was signed by the first re- 
epordenf-for whose benefit the payment was 
made. By that agreement l o stated that ho 
had received fii m the appellants Rs. 5.503 
which le and ti e second defei.dant, wlu> was 
then iiileidid to sign ns a suief j , agreed to 
re-F^^y AI.raeriahad or at tl e option ^f the 
appellants in Nasirabad cr tlsevshcro in 
morthly instalments <f Rs. 50 h r the first 
twtUe inouils and after t hat of Rs. 100 for 
ancthtr t(\enty-six monilis and the balance 
at the end cf the l hirty-r int h rnmth, the in- 
Btalraenls to begin from 5:h Nu\embn* IICS. 
And it was stipulatsd in two mbsfqnent 
clauees as If wo lail to pay any 

icstalmei-t on due date as agieed above, we 
jointly cr revdal y pn tuise to rny t he w lu lo 
BTcODtit if tie bold at oi ce on dt raand. Bit 
if the Arm waits longtr, we ng^ee lo pay 

intuest ai 5 pei cent, ptr riicu'.h lUl pajment 
in full". 

The second respondent signed the agree¬ 
ment as surety on the 14 h of Oct(»ber 1905. 
the date upon which the payment of Rs, 2,440 
was made. 


In is noted by the learned Subordinate 
Judge that the balance of tie Rs. 5,500 is 

made up ^f interest calculated upon the sum 
of Rs. 6.0-0 for 39 months at rate of Ij per 
cent, per m<’nsera added in advance. That 
would make a rale of interest exceeding three 
per cent, per raersfm upon the original 
advance. At the time of the sui*', the 39 
raouthb’ period had not expired, tor the .suit 

was filed upon the of April 1910 Bafc 

the plaintiffs alleged a cause of action by 
reason of the failure of the respondents to 
pay due instalments after demand made. 
That CAwv of action arises under the first 
stipulation which we have refened to. The 
plhiotiffs base a claim for interest at 5 per 
cent, per month upon the second of the stipu¬ 
lations Iefci rt d to. 

The learned Subordiiate Judge has come 
to the conclusion ih‘\t bvith these stipulations 
upon which the claim in the suit is based are 
penal and, t-herefoie, not enforceable in full 
by reason of the provibi^ns of aeorion 74 of the 
Jodian Contract Act,and he refers to illustra¬ 
tion (ff) to that sf ciion na showing that this is a 
case to which section 74 is directly applioable. 
That illustration runs as follows: “A borrows 
Rs. 100 from /?, and gives him a bond for 
Us. 2L0 payable by five yeaily instalments 
of Re. 40, with a stipulation tha*^, in default 
of payment of any instalment, the wholeshall 
become due. This is a stipulation by way 
of peralty." Again, the siipulation whereby 
inteiest at 5 per cent, per m inch is payable 
upon the sum due is a stipulatijii for increas¬ 
ed interest from the date of defa dt which, as 
the 1 xpianation of the section shows, may be 
a stipulation by way of penalty. In the 
ptesent case, it is a stipulation to pay (lOper 
cexit. in*eiest upon a sum which is originally 
made up very largely of interest at an 
cxoibitant rate. We have, therefore, no 

hesitation in In-lding that the second stipnla- 

till*' also is one by way of penalty. 

Vaiious iimney lei'ders* oases have been 
cited to ns dfcided by the luiian Courts and 

onedteided by Jus ico Dailing in the 

IvM gV-* B I c'r Division in EogUnd. The 
En^-lisli c.i'tt* appeals of considerable similar¬ 
ity to (he prtsent. one ami the plaintiffs were 
in both ca^es suing upm agreements in 
very much the saino form It is to be ob- 

sei ved, ho\v.»ver, that t'le proviai ins of section 

7 fc and iis ill istratiiu 0) wero noi brongnk 
to the uoticdof the learuei Jtidgo* Similarlyi 
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RAVJI DAS V. EHiNEAn DAS. 

in the Irdian casep. section 74, as amende 1 
by Aot VI of 1899, does not seem to have 
been brought to the notice of the Courts in 
argument. 

We are of opinion that the learned fu')- 
ordinate »Judge lias lightly decided this case. 
He has allowed one and a half per cent, per 
mensem, that is, interest at 18 percent, upon 
the amount actually due in lespect of sums 
advanced. This we have no doubt is reason¬ 
able compensation. 

We affirm the decree and dismiss the 
appeal. 

Appeal dismissed. 


U c 10 P. W. R. 1912.) 

PUNJAB (II EP COURT, 

CiTi:. Reyisro-^ Pemti)'' No. 1236 cf 1910. 

Novpmbfr £7, 1911. 

rr^sew/; —Mr. Joslice Robfrtson. 
RAMJL DAS—DeFfiNLANT—PeTinosER 

t ersus 

SHANKAR DAS and otheps—P t.AniT.pFS 

— Rp‘rO' PVNTfl. 

—CtJ’i7 P*‘ocedure Code (ict V of 190S), 
0. XLl, r. 2^—Order not appealable. 

An order of romand under rule 23 of Order 
XI.I which is not appealable, cannot be interfered 
in revision. 

Faiz Ahmad v. Ba-lar Din, CO P. R. J9ll; 1-7 P. W. 
R. 191; 21 P. L. R. 1911: 11 Ind. ('as 3 5; Ali 
Bak^ sh y. ( huhar Singh, 101 P. R. 1910, S fad. Cas. 
1157: 41 P. L. R. i9ll; Hlri Si^gh v Bhinn, 9 P. 
R. 1831', Hayaf Khan y. ilehtub Singh, U. U No. 837 
of ;9i0, followed. 

Petition, under s'^ction 79 (i) of Act 
XV^III of iS8t, as amended by A^t XX.V of 
lt99, for revision of the oider of the Divi¬ 
sional Judge, Amritsar, dati'd the Hth 
January 1910, reversing that of the Mursif, 
Ist Cahs, Bitala, dated the 24 h July 1909, 
dismissing plaintiff.^' claim and remandiog 
case for re decision. 

Pandit Barr.h'i'jj Dutta, for the Petitioner. 
Mr. Nan i Lal^ for the Respondents. 
JUDGMENT.—I d> not think it possible 

to interfere on revision in this case at this 
stage. The final dtcision ha^ not bean given 
yet in the lowfr Courts. [F-ij Ahmad v. 
Badnr Din II); AH Bakhsh v. Sirgh 

(2); Flira Singh v. Bhint (3 ; fl-y t Khtn v. 

(1) II Tnd. Ca3.3:5: 137 P. W. R. 191!; CO P. R. 
1911; 210 P. 0 U. 19U. 

(2j8Iud. Cas. 1.5‘j4.P. L. R. lOD; 101 P. R. 
1910. 

\:4j 9 P, R. 1891. 


Mehiib Singh (0. R. No. 697 of 1910), Ravi- 

sion unpublished]. 

Petition dismissed with casts, 

Pit'tlon dismls:ei. 


(s. c. 14 Bom. L. R. 22.) 

BOMBvY HIGH COURT. 

PiR.,T Cjvil Appeal No 91 cf 1910. 

October 4, 1911. 

Present' — ^L\ Justice Rissell and Sir N. G. 

Ohandavai kar, Kr., Judge. 

PANDURANG BHIWAJI—Appel!,ant 

versus 

GANGA RAM U-ANU a\d others — 

R R*F0 '•'DENTJ. 

Bom*ay City Improre nenf AH (Bom. Act TV of 
)8)S ,8. 4S -i^alidatixg Ac^ (11/ of 19 J4.) -Tribunal 
of Appeal - Juri<dicfio-i “ Power to determi ie and ap* 
porfiin compeua .f on —ro oer to deri le qaeHion of title, 

Tne Trib'innl fif Aopeal, co I im-l.ir the pro¬ 

visions cf the Ronibny (’iry r.nproveinent Act, has 
po ver to deal wit wind deci le () leitiois relatiog to 
the appoi ti innunb of che tn > ley directe I by it. to be 
piil in rrf.^pwt of c >mp i.is iiion It his also the 
P'lwer to ilecide the q i-sti )n.s of title railed by the 
cliitnants 8'’, if that n •ce<s iry for the eser- 
one of the po ver to diter niaj tlio anjuit of com¬ 
pensation au 1 apportion it. 

P.rsr. appetl from the deeisbn of the 
Tribunal of Aopeal, B>mbiy, iu Rjfereuoe 
No. 44 of 130). 

Mr. Jtgaknr, with him Mr. M. W, Pr. d\an, 
for the Appellant. 

Mr Rjnyne a'*, with him Mr. I J. Samsonj 
for Resoon lent N ». 1. 

M'*. T A, G m if.i, for Re.opondent No. 3. 

Mr. V S. f htn tarkar, with him Mr. i'. V, 
Bhnnd irknr^ fir the added lesponlen^S, 

J U DGME N P.—This was a reference for tl e 
apportioumeut of the sum of Rj. 7,14!-l4b*, 
award-d as (orapensarion by Hie Special 
Collector iu re.^pec" of a house acquired by 
the Bombay Improvement Trust. 

The fads, so far as they are material for 
this judgment, are that one G mu had three 
sons, B'niva, Gtngaram and Narayan, 
Gangaram was I he step brother ti Bhiva and 
Nirayan, The house i-* qiastion was bought 
in 18-9 for Ks 700, the conveyance (Exhibit 
No. 1) beii g in the name of B liva wn«) was 
then about iO yeais old and w-as woikiugasa 
printer fur ab )ut 3) rupees a m-mth. G i'lga^ 
ram was ab)ut twt> years the junior t» Biiva 
and two years senior to Niraya ; an 1 Narayaa 
at the lime of the purchase was bbiut fifteea 
years of age wciking in a liquor shopj 
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PANDrriAKo BarwAji v. oakox niK gaku. 

The Tribunal of Appeal hell fcha^ t-ha 
parchaa«-monpy mnati hnvi came fr)m the 
father Gnu and (i^ter miking same neces¬ 
sary deduo'iona im'na^em’al far this cise) 
that the balance available for appartien- 
raent arnon^s^ th^se three persans was 
Hs 5.0l7*l').C. and thes 7 appartionel that 
sum bet'veen Ginjyiram and the descend ints 
of B’niva and ^irayan in three cq nal pirts 

respective'y* 

Af^er the cxse had been argued by the 
appellant’s Counsel Mr. Jayakar at length, 
the question was rnis^d whether (his appor¬ 
tionment by the Trtbnnal of Appeal would 
oust the juri 4 diction of the High Court in 
the master. The point was raised by ground 
No. 18 of the grounds of appeal which is: 

‘ The Tribinal ouifht t> ha^e directed the 
parties to a regular sui% having regard to 
all the circumstances.” This p>int involves 
a onsiderttioD of the position of the Tribunal 
of Appeal in such cas s But, as has been 
said, the point was not touched upon till the 
argument for the appellant was nearly 
concluded. 

The Court or Tribunal of Aopeal is ap* 
pointed under section 4S, clausa (3) of the 
City of Bombay Improvement Ac*;, iVof 
1898. Wd Trad clauses J, 2, 3 and 10 of 
that srcMon. lo the Act therw is no defini¬ 
tion of “Court.” By aeoii>n 17 of the said 
Act, cer'ain rottionsof the Ij'iiid A^'quisiiion 
Act, I of 18^1, are made to apply to the 
acquisition of laud under B imhay Act IV of 
1S93. Aiid ^c'n'dule A of the City of 
Bombay Irnptovenient. Act sets out the 
portions of ihe Lind Acquisition Act of 
1E94, regiiliiii'g the acquisition of land 
under tl.e fi-initr Ac^ 

In section 3 of the Land Acquisition Act, 
clause ('0, Couit” is defined as meaning a 
prircipal Civil ni t of original jurisdiction, 
unless the Ti icai (juvernment has appointed 
(as it is liPieby empowered to do) a special 
judicial 1 flSetr within any speofi^d local 
limits to peiloim the fuiciions of the Court 
under this Ac . 1 nis clause expressly d es 

not apply to Lie C.iy cf Bombay Impiovo- 

ment Ait. 


F.om this wo infer (Imt a “.^peoisl .T.ui 

nslCfb-.i” been i.pp .info.l by M 

15_mb»y iTpro.enunt Ac, b., is vest, 
with the pnwer of ‘the under tl 

Land Acquisiiion Act. f e., „ p.incip 

Couit of Civil Jurisdiction. This mode 


legislation is, in onr opinion, very much to 
ba deprecated. Refermoes to other Acts 
and the inclusion of them in anbseqaent 
Acts only lead to unnecess'^ry confoaion. 

By Schedule A of the B »mbay Improve* 
menb Ant, Part IV of the L\nd Acquisition 
Act, which deals with the apportionment of 
cirap^nsa’ion, does apply to the City of 
B imbay Tnprov<'ment Act. The material 
section of Parf IV in the Land Acquisition 
Ac*^ is section 30 which is as follows: — 

When the amount of ompensatim has 
been sett’ol under section 11 , if any dispute 
arises as to the apportionment of the same 
or any part thereof or as to the persons to 
whom the same or any part thereof is pay* 
able, the Colleo‘'or rany refer EUjh dispute to 
the decision of the Court.” 

la consequence of the dfoision of Sir 
Lawrence Jesk ns in 71 iri P,tniur»ing y, 
becretury of Slate f )r [udii (1), that, the 
Tnbiual of Appeal was not a Court of 
t^uitice and that ihe limited right of appeal 
under the City of Bombay Improvement 
Act did not come within either the extraor* 
dinary origins), or the appelUte and revi* 
sional Civil .lurisdiotlon of the H»gh Court, 
because the IochI Legislature had no power 
to contiol cr afTeo: by their Acts the juris* 
dic'ion or prncei'u e of the High Cour'-, as 
that power lesteil the Imperial PaHia* 
mei t and wiili the L'gi'litiye Council of 

the Governr r Gr*n‘»'«l (•^ee .'^^atute 24 25 

Vict., o 1C4', Ac» X V of 1904 was passed 

by the Guvernor.General in Couuc I, it hav* 
ing been oonsideied advisable to LgaPss 
sub seorion 11 of section 43 of the Djmbay 
Improveraent Act by means of a shar^ vali* 
daMi'g Act on the model of Act X I of 
IcSS. fc'eotions 1 and 2 of that Act euaot as 

follows: — 

1. The City of Bombay Iraproverasnt Aot, 

1S9S, shall, so far as regards the appellate 
jurisdiction coi.ferred upon the H*gh Court 
by section •iS, sub section ( 11 ) thereof, be 
im valid as if it had been passed by the 
Gov«rnor General of India in Coucoll at a 
met ting for the purpjse ol making Liwa and 
Uegulai ions. 

2 . Sul jtct to (he provisiona of seoliou 43, 
sub-seoiion (11) of t he said Aot, the provi* 
s'.ona of tile tkda of Civil Proo^dure with 
respect to appeals from origioal decreaa 

(1> L7 13. 424. 
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shall, SO far as they can be made applicable*, 
apply to appeals ander the sub sec-ion, 
and orders passed therein by the Flifirh 
Court may, on application to the Chief 
Judge of the Snail Cause Ciurt, be executed 
by him as if they ware decrees miJe by 
hirasel f. 

Section ?» prescribes a period of limi¬ 
tation for such appeals. 

It will, of course, be observed that this 
legislation does not get over the objection 
raised by Sir Lawrence Jenkins that the 
power to create Courts in India rests with 
the Imperial Parliament and with the Lagis- 
lative Council of the Governor-General (see 
Statute 24 & 25 Yict., c. 101). Bub for the 
purposes of this case, it appears t'> us that 
Bu65cient jurisdiction has been conferred upon 
the Bombay Tribunal of Appeal to confer 
upon it the power to deal with and decide 
questions rditing to the apportionment of 
the moneys directed by them to be paid in 
reepecl cf compensation. Consequently, in our 
opinion, this objection tails. Whether any of 
the claimants in this case would be entitled 
to sue the other in the High Court and 
whether the latter would be entitled to plead 
res judic'^t i in consequence of the decision of 
the Tribunal of Appeal on the question of title 
among the claimants, is a q iesdrn which it is 
uoneceBsaiy for us to consider beciase it does 
not- arise nov. At present we are concerned 
with the bare qoesti in whether, for the pur¬ 
poses of app irtionmeut, the Tribunal hal 
power to go into and decide the question of 
title raised by the claimants niter se. That 
power it has, because without deciding it, it 
cannot apportion the amount of compensation. 

That it has power to determine the amount 
of compensation aud apportion i^*, i.s not denied. 
If it has the power so far, it follows it has 
the power to decide the question of title also 
if that is necessary for the exercise of that 
power, for the two powers are in that case 
interdependent, and if the latter is denied, t he 
former becomes ineffective an i the Act un¬ 
workable. WheUier the L'gislatara has 
taken away by the Act the remedy by way of 
a suit is another q lestioa net arising now. 

But, in our opinion, it would be highly desir- 
able that these claims to apportioament 
involving question of title should ba decided 
by the High Court and not the Tribunal of 
Appeal, as it is obvious that very complicited 
questions may arise of law and fact upon 


which it would be more desirable to have the 
judgment of the High Court. 

This appsal will accordingly be heard 
farther. 


(s. c. 8 P. W. R. 1912 ) 

PUr^JAB CHIEF CO(jK,T. 

Second Civil Appeal Mo. 7l9 cf 1910. 

November 30, 1911. 

Prerent: —Mr. Justice Kensington. 

DUNI—Defe >*0 ANT—Appellant 

ve sf.s 

ALT MOHAMMAD and cTiiERs—P laintiffs 
NUR. MUHAMHAD and cthers— 

DfPE D\nTS—RE 9POvni)NT«. 

Co-sharem - Joint holding ^Co-sharer in possei^sion 
jor cultivation - Creating O'cnpancy^teniire in, joint 
holding—hemely cj other co sharers. 

Befoieactuel partition, no co>hnrer can create an 
occupanry tenure in any particular field against the 
wishes of tho other co-sharers, although he is h ildin®* it 
separately for ihe purposfs of culMr.-ition. His other 
co-sharers mav treat the lessor as a trespasser and can 
maintaiu a Civil suit to eject him from the joint 
holding. 

Further appeal from the order of the Dtvi- 
pioral Judge, Hissar, dated the2l8t February 
1910, reveiPiog that of the Honorary Munsif 
of the 3 d olasp, Sirsa, daled the 7.h January 
19l0, deerfeing the claim in part. 

Chaudhri Rata Bhaj Dattiy for the Appel- 
lint. 

Mr. N nd Ld, for the Respondents. 

JUDGMFJNT.—The short fao s of this 
very peculiar case are as follows:—After 
correction of the parlies under the first 
Court’s order of fich Novemh^r 190J, the 
plaintiffs represent about a J.hs share of 
the proprietary rights in the land in suit. 
The defendants Nos. 1 to 3 represent a Jfch 
share and the defendant No. 4, Dani, now 
appellant, asserts occupancy right ia the 
whole of the land. 

The land ia dispute is a portion of a large 
joint holding. For cultivation purposes, the 

^ 9 

propnetors seem to have been in possession 
of separate fitll^ but it has yet to be 
determined whether that pissessi )a will be 
npheli or not io the event of a partirion by 
the proprietors. The parbicilar fields claimed 
were, till 1907, in the possession of the 
plaintiff, AU Mihammacl, as to one-half and 
the defendants Nos. 1 to 3 as to the remaiu- 
ing half. 
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In 1907, the defendants Nos. 1 to 3, en¬ 
tirely disregarding the rights of Ali Miham* 
mad, and of all the remaining proprietors 
in the j lint holding, granted occapancy- 
rights in the land in suit to Uani, arora of 
the village, on payment of a nnzrant of 
Rs. 130. The matter cime up in mutanon 
proceedings and on the I5"h of June 1907, 
the N'lih T'hsildir sanctioned the mutation 
in Duoi's favour. It is impossible to under¬ 
stand upon what principle the Naib Tahsiliar 
considered himself entitled to pass any 
order of the kind, and it is not surprising 
that the validity of his order has been 
practically called in question by the present 
suit. As maMers now s'^and, the proprietors 
of about a f hs share of the land decline 
to recognizs Duui’s oocopancy-riglit and 
treat him as a trespasser. The lower 
Appellate Court quite correctly saw that 
the claim was well-founded, but has perhaps 
gone too far in giving the pUintitls a decree 
for possession of the entire 1 ind claimeJ. 
This decree might possibly have been con¬ 
tested by the defendants N )s. 1 to 3 on 
the ground that even if the oocapaney-teuures 
of Dani bs disallowed, they are still entitled 
to retain pos-^ession as bsfore 19j7 in respsot 
of either half the laud or at any rate their 
]i'h share. 

The defendants Nos. 1 to 3 have, however, 
not appealed against the decree of the 
lower Appellate Court, and it is not open 
to me to consider the question from their 
point of view. They have aooopted the 
decree giving possession of the whole to 
the plaintiffs. The oi ly appellant is Dor.i 
and I am quite clear tliat, under no 
circumstances, can he be allowed to retain 
possession of any part of the land. If 
the defendants Nos. 1 to 3 desire to inak) 
over a portion of their land to Dani in 
occupancy-tenure, they must tirat get the 
joint holding partitioned so as to beome 
the sole owners of particular tields. Having 
done so, they can then make whatarrangements 
they like abjut occupancy-tenure. At 
present the entire licdding is j lint and 
nothing ii the shapi of an alienatioti of 
individual fields can hi recognzii against 
the wishes of the proprietors of the greit 
majority of the holding. It is on this gnuod 
that the arrangerne it of 19J7 isbmil to 
fall through. The defendants N ^s. 1 to 3 had 
no right to create an occupancy-teuuro iu any 


particular fields and the tenant Dani cannot 
retain possession of these fields against the 
plaintiffb* wishes. 

So far as the appellant Dani is concerned, 
there is absolutely no gronnd for interference 
undt-r sfction 70 (1) (6) of the Panjab 

Courts Act. He has no valid title as against 
the plaintiffs and their suit for possession 
must succeed against him. The appeal is 
accordingly dismissed with o^sts to the 
plaintiffs. 

Apreil dismutei. 


(9 c 14) Bom. L. R. 26.) 

BOMBAY HIGH COURT. 

Second Ci\ml Aphevl No. 769 of 1910. 

November 13, 1911. 

Preserd: —Mr. .Tustice Rcssell and 
Sir N. G. CImndavarkar, Kr., .lodge. 

ABDUL KAYAM AMADaJIBHAI— 

Api eleant 

versus 

BAHADUR VITRO BA—RE'iPOVD^NTa. 

Contract Act (J Y o/'I^72), 8 . 62 — iVoivihon of eon- 
tract ^Mortij ije-dccd excuticl in cohni ifration ofpr#. 
r/ojis bonds not r.*yi-ift’r?d—*Uerj;cr — lPaiMr — 

}U:ht to sue on previous bonds—Uegistration Act (XFI 
o/'l0;»8\ 8 42. 

Where a iiiortgago-deed requiring compulsory re¬ 
gistration it oKecutod ill consideration of previoiu 
botuU but tUo deed is nob registered, there is no 
Horifioaof oonrraef, ns the morig.ige deed being 
uueufoiveable iu law does nut constitute a new con¬ 
tract. 

As tho Court cannot 1 lak nt an unregistered mort¬ 
gage-deed ivliieh requires compulsory registiaiion, 
tliero can bo no merger of the previous bonds iu the 
mortgngo-deod. 

Tho promisee is, therefore, entitled to sue on the 
previous bonds iu spite of the uuregistered deed of 
inorfgngo. 

Kis/iore v. Musanimat Runisoolec, 5 C. 215, 
refciTcd to. 

Second appeal from the decision of the 
District Judge of Khandesh, in Appeal No. 
199 of 1909. omfirmiug the decree passed by 
the Subordinate Judge at Uhalia, in CivilSnU 
No. ‘273 of 190:<. 

Mr. /*. li. Shittgney for the Appellant. 

iMr. U .1. A'e’e, for the Respondents. 

JUDGdENr.— I'his case raises a novel 
point.. The present suit was brought on 
two money binds for 20J each 3iii to 

have b^en passed by tho defendants to the 
plaintiff on the 7idi April 19Ji. L\ter, 
however, a mortgage-bond, dated the 3rd 
July 1903, was executed for Ra. hf 
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which it appearR arrangements were made to 
extinguish ihe bonds now sued on and for 
other consideration-* mentioned. It appears, 
however, that the plaintiff did not regUter 
the mortgage deed, and the question put 
shortly, which has been raised, is : Can the 
plaintiff rely upon these two anrecedenfc pro¬ 
missory-notes having regard to this subsequent 
deed of mortgage P 

Both the lower Courts have held that he 
cannot. But it appears to us that they have 
overlooked what is the real point in the 
case. 

Mr. Rele for the respondents first of all 
relied upon the dcctrine of ncv tion, 

* ’ is defined in section C2 of the 
Contract Act, which, of course, binds ns, as 
follows:—**If the parties to a contract 
agree to substirute a rew contract for it, 
or to rescind or alter it, the original contract 

need not be r^'f^J'roed”. 

Now what is the definition of contract’? 

* Contract * is dfcfired in section 2 of the 
Contiaot Act, clause (A), thus:— An 
agreement enforceable by law is a contract.” 
We read that as meaning ** enforceable by 
law ” for all the purposes contained therein. 
Therefore, an agreement only partly enforce¬ 
able does not come within this. That being 
so, the question arises: Is this mortgage- 
deed a contract within the meaning of 
section 2 of the Contract Act? la our 
opinion, it is nor, because it does not come 
within the defioition. It is not a contract 
enforceable by law. It is a document, 
having rf gard to t he ter ms of the Regist) ation 
Act, section 49, which the Court canuofc 
lock at so as to charge the property 
comprised in it. This is the view taken ia 
'Nundo Kishora v. Musammat Ramsoo'<he& 
(1). Id is true that Ihe mortgage-deed 
includes an express waiver of the old debt, but 
that was on the assumption that the contract 
in the mortgage-deed would be one which 
was enforceable in law in all respects. 
Farther, there would be no consideration 
for the waiver of the plaintiff’s rights 
under the former notes if he did nob obtain 
a contiact fully enforceable by liw. The 
plaintiff cannot be said to be taking advantage 
of his own wrong by nob having re¬ 
gistered tt.e deed as it was really within 
the power of the dtfendanfc to have done 
so. 

(1) 5 C. 215. 


If, however, the case does not depend 
upon the doctrine of «oyo//on, it depends, 
it is contended, upon the doctrine of 
“merger”. But it appears that the re¬ 
spondents* contention on the point also 
cannot be upheld, ‘ Merger * is thus defined 
in the BncyolopmHa of the Liws of 
England, p. 19d, Vol. 9: “Merger ia the 
destruction or ‘drowning* by operation of 
law of the less in the greater of two estates 
coming together and vesting without any 
intervening estate in one and the same 
person in the same rierht.** Then it cites 
(2 Black. Com. 177):—“Whenever a 
greater estate and a less coincide and meet 
in one and the same person without any 
intermediate estate, the less is immediately 
annihilated, or in the law phrase is said to 
be metgedy that is, sunk or drowned in the 
greater**. 

Bub here, as we have endeavoured to 
point out, there is no ’greater estate,” 
because the only document we have by 
which the greater estate could be said to 
be created is the document which this 
Court is nob for all purposes entitled to 
look at. Therefore, no notation or merger 
applies. 

For these reasons, the decree of the Courts 
below must be reversed and the case remand¬ 
ed fur trial on the merits. 

Costs to be costs ia the caune. 

Bccies reversed* 


(s. c. 3 P. W. H. 1912 ) 

PU^JJAB CHIFK COURT. 

Civil ReViSioN P,.T.TiON No 34.02 tp 1910, 

November 10, 1911. 

Present:—Mr* Justice Robertson. 

NIHAL CtlAND —Pluntifj—P firmoNBB 

I ert u r 

CHANDA SINGH and otbess — 

D£PEVDA^T3 — RfiSPO DENTS. 

EjcsctUion oi decree —Ui«n>sial of exicufion proceed* 
ings in d-ffauU -Ri'>torition--Cicil Procedure Code 
{Act V oj t90S', s i4\0 iX’, rr, 8, 0—Civil Procedure 
Code (ilrC Xll^of J8 2 -<-617. 

Section 141 of Act N*" of 19 j 8 does apply to pro* 
ceeJiiigs i’l ex^cMitioii of dioreo An application 
f )i’ execarion ilisinissed in dof.iult cm be restored. 
Sijdir A'l Kiahiu 7 luJ. Gas. 24!; J2 0, Ii, 

J. G, folloived. 

Petition under section 70 (') of Act XVIIC 
of 1884 as ameded by Act XX V' of 18J9, for 
revision of the order of the District Judge, 
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Gardaspnr. <latfd the 8fch April 1910, reject¬ 
ing plaintiff’s application for review of the 
order dismissing ^laira for default, 

FACTS. — l»i this case, execution proceed¬ 
ings were disToissed in c^nsequenoe of the de¬ 
fault of the decree-holder; the judgment- 
debtor was present and the property attached 
was released. The execution Court refused 
to entertain an application for restoration 
of the execution proceedings. 

Khawaji Kamnl Din^ for the Petitioner. 

Mr. Nihrjl Ohand Mehra^ for the Respond¬ 
ents. 

JUDGMEN^T.—It appears to me quite clear 
that sectiin l4l does apply to proceedings 
under execntion. The explanation to section 
64“^ of the old Code was cut out apparently 
with the express object of making it applicable 
to execution proceedings and this is held by the 
Calcutta H gh Court in a case reported in 
Sojdar AH v f\i8hun Lnl fl). 

As regards MH^am.rt\at Jusoiha Deji v. 
Lfichm'in Das (2). 1 do not think that there 
is any force in the contention that as the 
suit was commenced under iho old Act, 
section 647 applies. 

I accept the pe irion and retur.i the peti¬ 
tion to h) dealt with on its merits. Costs to he 
costs in the proceedings 

r flition ccsepted, 

(n 7 [ml Tag 9V; \2 C. L. J. G. 

(2> 37 F. R. 1S9J. 


[s. c. [m2) 1 M. W. N. 150; 11 M. L. T. 15D] 

Madras high court. 

Civ.L MkCiLLANEOus PeiiriON No. 2055 

(K 1911. 

December 15. 1911. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

SREENlV aSIER—Defendant 

tersus 

BALAKRISHNA DhVA1—PiiAiNTiKF 

R f 8PONDRNT. 

L^Jterff Pnfen^, « V^^Apinicnfim for trn^Kfcr of 
aiiitfrom Pre<Henrij S nail ('niin' Court to llijh Court 
to be made to a J i l-je on the Original Si Ic 

An applioitioti for tlio rramror of a s ilt from t'lo 
Tresidenoy Court of Sm ill {anso.-* to tho Court 

is go\*eni<'d by sociion i;i of t,lu' Lfttiu-.-i F itont nn 1 
must bo made to a Judge titli ig ou ilic O.iginal Sid> 
of the llig’i foiirt. 

Ihoma^ liohrt Donrcft v. JoAiah Patrick lJ7so, 4 W. 
R. Mis p 7, roforred to. 

Kadambini Baiji v, Madjii }[ohan, 3 C. W. N. ‘MT 
diatinguiabed. * * 


[IMS 

Petition praying that, in the oiroum* 
stances stated in the affidavit filed therewith, 
the High Court will he pleased to order 
the transfer of Small Cause Suit Nf'. 12151 
of 1911 from the file of the Presidercy 
Conrt of Small Causes, Madras, to the file 
of the High Conrt. iv. 

Mr. Af. Subramarixa Aiyer, for (he Peii- 
tior er. 

Mr. T, Ethiraja Mudaliar^ for the Bee* 

pordent. 

ORDER.—This is an applioatiou for the 
transfer of a suit from the Presidency Court 
of Small Causes to this Court, and the 
application has ooine on before ns as a 
Bench sitting ou the Appellate Side of the 
Court. 

A preliminary objeot'on is taken by the 
c^nr.ter-petitioner that we have no jurisdic- 
tim to bear it, as the application should be 
made ro a Judge sitting on the Original 
Side. We are of opinion that this objeotion 
mrst be upheld. 

Section I'i of the Letters Patent gives 
power to the High Court as a Court of 
Extraordinary Original Civil Jurisdiotion to 
withdraw a suit pending in any other Court 
and to try and dispose of it itself. According 
to that sectioTi, the power cf transfer is to be 
exercised by the High Court as a Court of Ex- 
frarrdinary Original Jurisdiotion. It is con¬ 
tended that, this does not show that this 
Court has not also got the power to direct 
a transfer in the exercise of its appellate 
jar’sdiction. Reliance is placed in sup¬ 
port of this contention on section 24 of 
the Code of Civil Procedure and on Appellate 
Sile Rules of Praclice, Rule No, 2, clause 
4. So far as the former provision of law is 
concerned, it merely gives power to the 
High Court to withdraw a suit pending in 
any Court subordinate to it and to try and 
dispose of the same, and has nothing to do 
with the question whether the High Court 
should exercise the p'>wer as a Court of 
oiigiiial or appellate jurisdiotion. It dues 
not, therefore, help the petitioner's oonlen- 
tiufi ill any way. 

With regard to role 2, clause 4 (i) of 
tlio Appellate Side Rules, that provision is 
iquhlly useless to the peti i>cer. Ihe 
objfr ct of that ! ule is only to lay down by 
how many Judges of the Court the matter 
referred to therein is to be disposed of* 
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eham; r, fateit khan. 

The rule applies only to Ihe appellate 
juriediction cf the Couitand is of no ufe in 
deridirg v\het]er an order of transfer in 
ary pailicolar class of cases falls within its 
appellate jurisdiction or not. That question 
must be decided apart frrm the rule. It has 
BOthirg todowth the question whether the 
Court las the power, in the exercise (f 
its appellate jurisdicticr, to me.ka a (rarsfer 
fn m the Small Cause Cenrt to the High 
Court. 

The question, therefore, is, is (he order 
of (rarslerin this case ore to be made in 
the exercise of cripiral or appellate juiis* 
dicticn of (he Court? Whatever may Lo 
the view to be held in the absence of 
clear legislative provision on tl e subject, 
it appears to us that under section 13 of 
tie Liters Patent, we are bound to hold 
that such an order should be made by the 
Court as a Court of Extraordinary Original 
Jurisdiction. The terms ‘tjriginal* and 
appellate’ jurisdiction are used in contra* 
distinction to each other, and it would be 
eilremely iuconvenient, if not absolutely 
illegal, to hold that the same function can 
come within the purview of both Original 
and Appellate Jurisdiction. The jurisdic* 
tion of the Court is brcadly divided into 
thrte classes mutually exclusiveof each other, 
uu., Ordinary Original, Extraordinary 
Original and Appellate Jurisdiotion. Our 
view is in accordance with the order of the 
Chief Justice in C. S. No 2 -4 of 1911, 
although the point was not expressly decided 
there, the application having been made 
under section 13 of the Letters Parent. 
The same view was held in Thonas Roleft 
Douceit y, Josiah k ttrie'e Wise (1), where 
also an application appears to have been 
made under section 13 of the Letters Patent, 

Our attention has been drawn to a case in 
Kadandini Baij^e v. Madun Mohan Basack 
(2). That case merely decided that an 
order of transfer from the Presidency 
Court of Small Causes to a Mofnssil Court 
of Original Juiisdiciion could be properly 
made in the txeioise cf the High CoarCs 
Appellate Joiisdictior. That is a case to 
which section 3 cf the Letters Patent 
V70uld not be applicable. There is no doubt 
that (be Piosideney Court of Small Causes 
is subject to the superiuteudence of the High 

(1) 4 W. R. Mis. 7. 

{2) 8, 0. W. N, 247. 


Cerrt. That 18 expressly declared by section 
G cf the Presideroy Small Cause Courts 
Act. But tlat fact does not decide in what 
manner (he High Court is to exercise any 
of the powers which it has wiih respect to 
preceedirgs in the Small Cause Court. The 
question of (rarsfer of suits from that Court 
to the High Couit is legulated by section 
13 of the Letters Patent. 

We must, therefore, uphold the objec¬ 
tion ard we direct that the application be 
returned to th.e petitener to be moved before 
a Judge or Judges cf this Court sitting on the 
Oiiginal Side, 

FitU^on dismissed. 


(s. C.5 r. W. R. i912). 

PUNJAB CHIEF COURT. 

Seco.' d C.v l a PfEAi. No. 6 43 ( p 1910. 
November 16, 1911, 

P'ie'CYit '.— Mr Justice Kensington, 
KHANU AND tTHE. 3—UlFENi ANTS - 

Am ELLAN18 
tersus 

FATEH KHAN andgtheks—Plaintiffs— 

RFPPOvrENTS 

Custom — Alienation^Sale of waste land—Absence cf 
proof of actual necessity and of reckless tt’asie— 
Objection by >ons. 

A bona fide sale waste land of litlle use by a 
Jat some iO miles away from his village, where he 
owns his cnltmaUe land, apparently /or family 
expenses, indicating no extravagance, imprndtnee 
or reckless waste on the part of the \endor, is bind, 
ning on his fons and they cannot contest its validity 
on the ground of there being no proof of actual 
necessity. 

Second appeal from the order of the 
Divisional Judge, Jhelum Division, da.ed 
let March 1910, modifying that of the 
Munsif, lstCIa«s, G-ujrat, dated 27th January 
1908, decreeing plaintifls’ claim. 

Mr Navd Lal^ for the Apptllants. 

JDDGMENT.—Ihe learned Divisional 
Judge appears tome to have made out a 
very good case for dismissal of plaintiffs’ suit, 
and to have unnecessatily inteifeted with the 
sale tiansactioD (hough he did so to a less 
extent than the first Court. 

The sale in question execultd in 1902 was 
cf an outlying aiea of waste laid situated 
some 2J miles from the village in which the 
verdcr owi s a large holding. These facts are 
admitted by the plaintiffs-respondents. It is 
now attacked by the vendor’s four eons of 
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whom two at least were adults at the time of 
sale. The vendor, beinff in want of ready 
money, sold tt.is outljinsr tract which was of 
little value to him. The transaotion was 
genuine enouEh and does not indica e extra¬ 
vagance or even imprudence. It was probably 
arranged by the father and sons with due re¬ 
gard to family needs at the time, and I can 
see no good reason for now picking holes in 
the details of consideration. 

PlaiutilTs admit that the family land in 
their own village (5C0 to G09 bighas) is 
practically all free of encumbrance, so 
there can have been no question of reckless 
waste by the father. The vendees bought 
in good faith and their title is not now open 
to any sort of reasonable attack. 

The appeal is accepted. Tho decrees of 
both the lower Courts are set aside, and 
plaintiffs* suit is dismissed wir.h costs to the 
defendants vendees througliout. Counsers 
fee (in ibis Ccuit) Rs. 10. 

Apjc.xl accepted. 

(r. c. 7 X. L. R. 179.) 

NAGPUR JUUIOIAL COMMISSIONER’S 

(CURT. 

Second Civin APi eal No 165 cf 1911. 

Septimbei 23, 1911. 
preeeriU —Mr. Ratten, A. J. 0. 

BHAOSINGH—A.'i el- ant 

\ersxi8 

HAZ VRT—WEHO.'DSNrs. 

Specific lUlit'J -Ut [1 o/ 1877>, 52, 54 —J/ijianc- 

fton— Verson bniUltny vthcrj loud in rtf>ile of pro¬ 
test — Pecuniarij couif i H’l-Vioii — Atii'quatc relief. 

Where a pcisoii hmlOa on another person’s property 
against his will and in spiiu of Ids [>roleat, pecuniary 
compensation cannot bo regarded as udecpiato relief 
for the invasion. In such u cu.«e, the owner is entitled 
to an injunction. 

Jeihalcl tiirachand v. Lalbhai D.i'ipathbai^ij Rom. L. 
R. ^0; 2H 15. 2 *H, lollowed. 

Ooodsen V Richardson, L U. 1) f’h. 221; 4'5 L. J. Ch. 
7H0; ; 0 b. T. 112; ^2 W. It. reliLnl iiuoii. 

Titiiram hulerjcc v. Cohen, L. H. 152 1. A. bS5; 33 
C. 203; 2 C. L. J. -108; J' 0. W. N. 1073; I5 M. b.J. 
379; 7 Rom, L. U. 920. 3 A. L J. 59 and Behari Lai v. 
Sheo Lai, 3 X. L. K. 114, distingiiislied. 

Appeal agniuBt iho decree of (he District 
Judge, Jubbulpore, daudObh Januaiy 1911, 
oonfirmingthe deoieoof i be J'ubordina’e Judge, 
Jubbulpore, dated tlie 9 b August 1910, 

Mr. J. U. Oltose^ for me Appellattls. 

The H()n*blo Mr. Ai. li. D nLibli ii and Mr. 
M. h. Unit, for the Utspoudents. 

JUDGMENI’.—Mobc of the grounds of 
appeal and the arguments in this Court are 



ingenious attempts to argue as questiona of 1 
lav what are plaintly que^tiuns of faoH 9 
After listening to tho argumenta, there ia 1 
only one ground to which, as a Court of i 
seo md appeal, I can pay any attentim. Ifc i 
is the argument tha*i it is acise for peouniary 
compensation rather than for an iojunotion. 

Bab here the defendants built on plaintiffs' 
laud against their will and in spite of their 
protests. I'he ca^e is one similar to Jethnlal 
Hirnchind v. LMhoi Dalpitbliai (1) and is 
ab9>lately dissimilar to tho case iu Titurim 
Mu':erjes v. Oo'ien (21, and to the owe in 
Bchari Lil v, LUiSK The priaoiple 

on which the appellants wish the Court to 
act is, in tho wotds of Bitty, J., [in 
Jethnlal Hirachani v. Ldbhii Ddp:ih\ai 
(l)J, applicable either when mere lights of 
ea98men^, ancient lights or the lik% are 
invaded, or when the act oomplaiuedof ia 
done by a man on his own land, or when 
the ach if done on the land of the person 
complaining of it, has been encouraged by 
that person standing by daring its ao* 
complishment. In such ca^es, no doubt, 
injunction should not be granted where they 
inil.ot more injury on the person sought to 
be injuncted than advantage on the ap« 
plicanf, and the Courts, as pointed oat 
by their L')rdsbip8 of the Privy Counoil, in 
Tituram Muketjee v. Co^n (2), will beat nsa 
their discretion under section 51 of the 
SpeoiQc Relief Act by refusing an iujanotion. 
But when, as here, a man builds on another 
man's property against his will, the invasion 
is ooe, as pointed out by Chaudavarkar, J., 
[Jethalal Hirachand v. LMhiii Dalptilkn ; 
(l)Ji who refers to the opiuiou expressed^ 
by Lord Selb >rn6 in the similar case of 0| 
Qoodson V. Eickardson (4), where peouniari ' 
compensation cannot be regarded as adequate 
lelief. * Relief by way of oompensation 
in snob a case is tantamoint to allowing a 
trespasser to purchase another mau'a pro* 
petty against that man's will." These 
considerations are peculiarly appUoable iothe 
present case where the parties are neighboon 
in a large towo, and where it hjvs b)aa found 

that the defendants have delibdrately extoud* 
0> 6 Rom. b. R. 83j 28 R 3 *8, 
t2) 32 1. A. 18). 35 O, 2JJ; 2 0. L. J. 4BS ® 
C. W. X. 107 ij lo M. L. J. J/Ji J Rjm. L. R. 9.^* 
A. L J. 59 

(5; 3 X. L, U.U4 

(4i L, R.9 Oh. 22 I 543 I 1 . a. Ch. 79>,3JIi.T.l4aj 
23 W. R. 337. 
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ed ilieir fcuildicg operations on to the plain* 
tiffs* land, so as to reduce the area at the dis¬ 
posal of the plaintitis for building or for use 
as ocartj^ard. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed* 


(8. c. 2 P. W. R. 1912.) 

PUNJAB CElcF COURT. 

Civil Kev.sion Peiiticn No. 188 of 1911. 

Novembei 25, 1911. 

Pre ent'. —Mr. Jusiioe Kensington, 
SUNDAR SINGH AM> oiuERs— 

1)EFEM)ANTS—PeTII IOWEB3 

VtTotS 

DEVA SINGH and others—Plainthfj — 

Res» ondfnts. 

Custom—Succession—Owner dying u'ithout heir in a 
Ihulla or patti oj a village—Other ouners entitled to 
succeed — M oiar oj claim. 

Where a propiieior dies leaving land in a ihullx 
ov patti oi a \illage, and leaves no heir, the land 
should pass to the various bianches cf tho owners 
in the ihulla or patti. 

The mere fact that members of one branch did 
not formallj' join in an appeal connected with 
mutation piocei dings does not show that they have 
given up their claim. 

Petiriop, under section 70 (o) and (ft) of 
Act XVIU of 1884 as amended by ActXXVof 
18S;9, Jer revis.on of the order cf the 
Divisional Judge, Lodhiaua, dated the 3rd 
November 1910, affirming that of the Munsif, 
Ist class, Ludhiana, dated the 18th June, 
1910, decreeing plaintiffs* claim. 

Rai Sahib Pandib Sheo Narain, for the 
Petitioners, 

w Mr. N* 0. Meftni, for the Respondents. 

^ JUDUMEN r,—The t AO Revisions Nos, 183 
and 22J may be disposed of by one order. 
The 3 are brought by two sets of defendants 
against the plaintiffs, to whom the lower 
Courts have given a decree. The judgments 
of the lower Courts are not as clear as they 
might be, but after goiug into the faets at 
some length, I have no difficulty in finding 
that the decree in plaintiffs* favour should 
stand. 

The land in dispute is about 90 bijh'is, last 
owned by one Musimviut Kuh:i) wuo died on 
the bOth JlI/ 1908. The plaintiffs have 
been giveu a decieo for oiie-fourch of tho 
bolding sabjeot to the liabJity for one-fourth 


rf an outstanding mortgage. Mtisammat 
Kahno represented the stock of Bighela. 

On the death of Musat/imfit Kahno, claims 
were put forward by various persons to 
succeed to her land. These were investigated 
in prolonged mufatiou proceedings and 
eventually the ettleraent Officer on the 25th 
March, H09, decided tlatthe holding should 
pass t) certain branches of Sindhii Juts 
within tho Thulla Diwan Singh in three 
shares. He observed tl at there was a fourth 
branch reprepentieg the stock of one Tatariya, 
whicn he understood to be making no claim. 
The plaintiffs represent Tatarija’s branch 
and they came into Court with a diim for 
their cne*fouith as against all the persons to 
whoin the Settlement Officers granted muta¬ 
tion in three shares. 

Various othrr point? have been raised in 
the course of the suit with the object of 
showing that certain of the defendants are 
entitled to succeed Musammat Kahno as heirs 
by relationship, but it has been rightly held 
that no such relationship has been established. 
In default of heirs by relationship, the conclu¬ 
sion seems to me quite correct that the land 
should pass to the various branches of the 
tindhu Juts within the 'Ihulla, 

Jjookiug to the pedigree table of the village, 

I cannot find that there is any real reason 
why TatariyaV branch, represented by plain¬ 
tiffs, should bs excluded from their share. 
There is nothing to show why the Settlenenfc 
Officer thought that this branch made no 
claim, unless it was that they did not forra- 
ally join in the appeal to him on mutation 
proceedings, aud 1 can find nothing wrong in 
the decree of the lower Courts. The revisions 
are accordingly dismissed, whether they be 
treated under clause (o) or clause (6) of sec¬ 
tion 70 (1) of the Punjib Courts Act. The 
plaintiffti* claim appears to me unanswerable 
and the defendants will pay the costs of the 
plaintiffs in this Court. 

Revision dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

CCl RT. 

Civ Is RivfiON Nc. 1C H (f 1911. 

Oc'rl(r 26, 1911. 

TTfiCAl '.— Mr. llatttll A. J. C. 

LLVIDAS-AiiliCaNT 

tfi (iHS 

RAVLAL—OproMTR 

ValvoUon of futi-Suit (or lUrlatalioft fj iuvn1i,lHn 
oj )y\ortgnge ilce(l-CoiuiiSUCuiwl jrayerfor rnnccllotion 
oj deed oTid injuh< tion— Ainouot of linhditg under 

_ Court-fee-Jurixdtrti-n — ('curt Fte>t Art O 

oJ 1870 , K. 7 U" and {dj — Suits 1 alu'dion Act (.1 U 
of I8H7) s 8. 

Where a ■minor piies for a declaiaflon that a niort- 
<Ta<?e clceil executed in his name by Ins jruardian is 
rnvalid a^rail 1 ^t liim and further |ira\s for cancella¬ 
tion of tl*e deed arnl for a ^lennanei.t injunction to 
restrain the defendant fi otn enfoiein*r the terms of 
the deed, the ralue of iho suit for pnrpos- s of Couit- 
fees and jiilij'dietion is the amount <'f liability under 

the deed, as stated in iho plaint. The |liintift can¬ 
not, in such a ca>e, bo allo\\e(l to fix a lower aiul 
arbitrarv value for purposi s of Court-fee computa¬ 
tion and juiisdieiion. ^ 

^u.ammat Ui i F„uilul llniul v ^Inrnmn:nt 

Koer, 11 C. W. N. 70o; 0 C. is. A, 427, foil .wed. 

Revision hgan Ht tho <iidfr of the Addi¬ 
tional DiflDict Judge, A\Lst Rerar. Akola, dat¬ 
ed the 30 h Sep*ember 1910, aflirniinpr that 

of the Junior Muiisif, Akula, dated tho 2nd 
March 1910 

Mr. Rfirndos Chcbildrs, for the Applicant?. 

Mr. O. L Suhhednr, tor the Non applicant. 

JUDGMENT.—The only point for decision 
is whether the Munfit was right in consider¬ 
ing that he Vad to jut isdiotion to entertain 
the suit and in retuniiiiET the plaint for pre¬ 
sentation to the pioptr Court. The Munsil’a 
view was uphedd in appeal by the District 
Judge. Ihe plaintitls apply in revision. 'Ihe 
plaintiffs, minors, il iough their next friend 
allege in the plainr that in a suit tiled 
against them by the defendant in which they 
were repiesented hy their mother as guardian 
ad litem., their mother compromised the 
case by executing a moitgage-deed for 
Rs. 4,£50 encumbering the plaintiffs* 
estate. 'Jhree relitfs aio asktd for in the 
plaint— 

( 1 ) a declaration tlif.t tho deed is invalid 
as Bgaii St t he mint i s. 

(2) rancellalion of the deed, 

(3) a permain I’Mojui (Mil’ll to ifslrnin the 
defendant from ti-foiciug the terms of the 
deed. 

In the plaint, the 6rst two reliefs are 
grouped together and valued at Ks. 5 for 


purposes both of Court-fee and jurisdiction 
and the third relief is valued at Rp. 5forboth 
purposes. The total value for both purposes 
is given as Rs. 10 and the plaint bears a 
Court-fee stamp of annap, ud v dorem on 

h’s. 10 accotdirg to AiUcle 1, Schedule I 

of the Court Fees Act. 

'J be suit as brought is covered by section 
7 IV (c) and fd) of the Court Fpes Act and 
under section 8 of the Suits Valuation Act, 
tl.e value for the purposes cf juriedio- 
tion is the same as for tho computation of 
Court-fees. 

The question whetlier, if the deed is declar¬ 
ed inoperative as agait st the plaintiffs, it is 
neceesary to cancel it, need rot be 
gone into, sii c', if it is not so cancelled, 
the COT sequent ial relief of a permaneut 
ifjnclion which is a^ked for is a proper 
rt-iief to ask for, and in either case there 
is a prayer for consfqueutial relief. Ihe 
Sole question is whether tbo conseqoen* 
lial 1*1 tf a^ked for, whether it t&kds 
the foim of a caf.cellation of the deed or a 
peimar.ent ii.j '.i.ction against its being put in 
force, l.as been propeily valued at Rs. 5. 

It is contended for the apedioauts that nndsr 
section 7 IV of the Couit Fees Act the plain¬ 
tiff is entitled to state the amount at which 
lie values the lelief sought. So, no doubt, 
he if; but when, as here, the plaint itself 
contains, ard neoessarily contains, a state¬ 
ment of the real value of the relief sought, 
the question is whether the plaintiff can 
substitute for that real value an arbitrary 
value for purposes of Court-fee and juiisdic- 
tion. 'J be plaintiffs’ object, as stated fay 
themselves, is to obtain freedom from liabili¬ 
ty to pay Rs. 4,950 on a mortgage-deed. 
They have, in my opinion, within the real 
meaning of section 7 IV, stated the amount 
at whioh they value the relief sought, and 
they cannot go on and slate a lower and 
arbitrary value fur purposes of Court-fee and 
jurisdiciicn. The whole question has been 
fully discufsed in Musimn.ai Bih\ 

Bi.iul V. Nani Kior (t),in wbiofa 

the views of the Bombay, Allahabad and 
Madras High Courts have beon considfrrf 
and 01 iticized. I.i that case, the plaintiff 
asked Lr hu iijurotion to rrstiain tba 
defei daub from executing a mortgage decree 
for Rs. lO.OCO under whioh the property 

(1) 11 C. W. N. 7o5j 0 0. b. J. Ait 
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valued in the sale proclamation at Rg. 80,000 
had been directed to be sold. The plaintiff 
valued the relief by way of injunction at 
Rg. 100. If the injunction wag granted, 
the plaintiff escaped the liability to pay 
Rs, 10,000 which the defendant was entitled 
to recover under the decree. It was held 
that the value of the relief sought was the 
sum sought to be realized under the decree. 

In the present case, there is no decree, but 
there is nothing in the plaint to show that 
the liability under the mortgage-deed 
would, if the deed were valid against the 
plaintiffs, be less than Rg. 4,950, the sum 
named in the deed, and I am unable to 
distinguish in principle between a mortgage 
liability under a mortgage and one under 

a mortgage-decree. In the case cited, it was 
also held that in the circumstances the Court 
should determine the real value of the relief 
sought. I would rather say that when the real 
value of the relief sought has been actually 

stated by a plaintiff, he cannot state a lower 
value for purposes of Court-fee computation 
and of jurisdiction. I am of opinion that 
the view taken by the Munsif and by the 

District Judge was correct, and the applica¬ 
tion is dismissed with costs. 

■^Pphcatton dismissed. 


(s. c. 2 P. W. R. 1912 Rev.) 

COURT OF THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revskue Revision No. 112 op 1910-11. 

August 3,1911. 

The Hon’ble Mr, Maynard, 
Financial Commissioner. 

LAHRI AND ANOTHER—DEPENDANTS_ 

Appltcakis. 

versus 

)SH1V' NATH AND OTHERS—Plaintiffs 

—Respondents. 

Kudhi Kamini cm—Biswadar’s Udbiliiy to paw— 
Burden oj proof^Cusiom — Revision. 

In the Rohtak District, a hiswadar, whatever his 
caste, is not liable to pay the Kudhi Kamini cess 

of a custosi in’ that 
District that a man becomes exempt from payment of 

the cess only when he has become the owner of the 

plot of ground on which his house stands. 

Where a Collector assumes without proof the ex¬ 
istence of such a custom the Financial Commissiouor 
will interfere on the revision side. 

Where certain Sunars became hiswadars by pur¬ 
Beld, that- they were not liable to pay Kudhi 
Kamini Qoss, 


The burden of proving that a Ihwadar shoMU pay 

Kudhi Kamim lies on the Lamhardars. 

Petition for revision of tlie order of 
the Collector of Rohtak, dated Ist June 
1910, upholdinj? that of the Assistant 
Collector of the 1st Class, Rohtak, dated 5th 
April 1910, decreeing plaintiffs’ claim. 

FACTS.—The claim of the plaintiffs, 
hambardirs of Uauza Maina, iu this case 
was for recovery of Rs. 5 on account of 
Kudhi Kamini cess for raUi 1907 to 
hharif 1907. The defendants were Sunars 
who bad purchased hiswadari rights in 1906. 

On 5th April 1910, the Revenue Court 

of l.st instance decreed plaintiffs’ claim with 

costs against the defendants, notwithstanding 

their having obtained a declaratory decree 

from the Civil Court that they (defendants) 

were not liable to pay the cess Kudhi 
Kamini. 

On 1st June 1910, the Collector dismissed 
the defendants* appeal. 

Ou 12th April 1911, on application for 
revision by the defendants, the Commissioner 
of Delhi submitted the case to the Financial 
Commiesioner under section 84 (3) of the 
Punjab Tenancy Act, XVI of 1887. 

ORDER.—Raj Rap, plaintiff, ig dead. 
No other has been appointed in 

his place, and the right to sue survives only 

to the surviving plaintiffs. The case, there- 

fore, proceeds. 

I have heard Lala Dwarka Parshad for the 

applicants and also Shiv Nath and Laiji 
respondents. * 

In 1906, applicants purchased certain 
histoadart rights in the village. One deed is 
on the file, and the sale includes the vendors* 
rights in shamilat. The present claim 
refers to harvests subsequent to this pur¬ 
chase.^ The applicants have obtained from 
the District Judge a decree declaring that 

they are not liable to pay Kudhi Kamini 
The entry in the wanh^uU^rz declares that 
the impost is due from '"'‘Kamian Wa-ahU 

Eirfa'\ The general practice of the District 

as gathered from the Settlement reports, ap¬ 
pears to be that ^^biswadars^' do not pay 
Kudhi Kaminu There is no trace of any 
distinction according to the caste of the 
hiswadar or according to the date of his 
purchase or the amount of it. 

The original Court put the burden of proof 

upon the applicanls-defcndants. This was 
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wroBg The burden of proving that a hiswa^ 
dar should pay Kudhi Kamini rested upon 
the lambardars. The Collector in dealing 
with the appeal laid down, from his own 
knowledge, the custom that a man becomes 
exempt only when he has become the owner 
of the plot of ground on which bis house 
stands. There is no other record, so far as 
I am aware, of a custom in this form, and, 
with all deference to Mr. Joseph’s knowledge 
of the Rohtak District, I must hold that the 
plaintiffs ought to have been called upon to 
prove the existence and applicability of the 
custom described, and that the assumption 
of it, without proof, justides interference 

upon the revision side. 

Following the decision of the District 
Judge that the applicants-defendants are not 
liable to pay Kudhi Kamini since the date of 
their purchase of hiswadari rights, I revise 
the orders of the Courts below, and dismiss 
the claim of the plaintiffs-respondents. The 

respondents will pay costs throughout. 

Bevision allowed* 


(a, c. 11 M. L. T. 121.) 

MADRAS HIGH COURT. 

Civil Appeal No. 37 of 1888. 
August 26, 1890. 

Present: —Mr. Justice Muthosami Aiyar 

and Mr. Justice Best. 
GADIYAM NARAYUDU — Plaintiff- 

Appellart 

VCTSttS 

MALLATARAPU VENKAM A— 

DRPRvnANT—R espondent. 


properties on two grounds, one of which was 
that the defendant’s daughter was given 
marriage to the plaintiff in 1875, that the 
plaintiff was, since then, an Illatom in the 
defendant’s family and had been and was 

managing the family affairs. 

The plaintiff was the adopted son of ona 
Jali Reddy. His natural mother and the 
defendant’s husband were the children of one 
Kothandarami Reddy, a Pantakaru Reddy of 
Karumanchi in the Ongole Taluk. The 
plaintiff’s adoptive father, Jali Reddy, had two 
sisters, one of whom was married to the said 
Kothandarami Reddy. The plaintiff’s case 
was that after the death of Kothandarami 
Reddy’s wife, when his son was still young, he 
asked the plaintiff’s adoptive father’s father, 
Papireddy, to join the family with all his 
property on the understanding that each 
family was to be entitled to a half share in, 
the joint properties and that since then, the 
plaintiff’s grandfather and father were living 
in hie family and the plaintiff’s and the de*. 
fendant’s families were enjoying the joint pro¬ 
perties of both. The plaintiff was managing 

the family properties, paying the mcar hisi 

and assisting the defendant generally in all 

the family affairs, but owing to quarrels having 

arisen since the plaintiff’s wife’s death, the 
plaintiff desired to have his share sep^ted 
from that of the defendant. In the eighth 

para, of the plaint, it was said that, in the 

Pantakapu caste, to which the plaintiff and 
the defendant belong, there is a custom that 
if two families united their property for 
whatever cause and remained joint fofi 
sometime and then desired division, the two' 
families would be entitled to equal rights m 
all the moveable and immoveable properliei 


• ■ ♦ _ A a\- ^ 


Illatom, what constitutes. 

It is not sufficient to constitute a person an Illatom 
that he lives in his fathcr-iu-la\Y*8 liouso, assists his 
widow after her husband’s death and is oniplojod 
by her to pay tho sircar hist. 

To constitute a person an Illatom, a spccilio ngreo- 
ment is necessary. 

Quxre .—Whether afcmalo could, afterliorhusband’s 
death, when her husband’s daughter was already 
married, constitute that daughter’s husband an Illatom 
son-in*law. 

Appeal against the decree of the District 
Court of Nellore, in Original Suit No. 29 of 
1886. 

FACTS.—The suit, out which the appeal 
arose, was a suit for partition in which the 
plaintiff claimed a half sharp of the family 


The defendant denied the arrangement 
referred to in the plaint as also the iKufo* 
of the plaintiff and contended that the ouatom. 
set up in the eighth para, of the plaint waa 

false. 

The District Judge found that the 
was proved but that under the Illtovn oua iBi 
the Illatom son-in-law had no right to enfom 
a partition during life-time either o i 
father-in-law or his mother-in-law and M 
doubted whether an Illatom son-in-law ^ , 
has had no children oonld claim such a a 
The District Judge said as followa:— 
was oncp defined by Roaoy 
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Q6SS63 b 6 for 0 tbis Court to consist in 
a man to a daughter and keeping him in the 
house. In this instance, it is not clear what 
the father-in-law of plaintiff did. He seems 
to have died within a year of the marriage 
of plaintiff and there is nothing to show that 
he associated plaintiff with himself in the 
management of property. But the evidence 
and the admission of defendant, as to her 
using plaintiff, seem to make it clear that 
plaintiff was kept in the house afterwards. 

“It appears, therefore, that if the position of 
an Illatom had not been conceded to plaintiff 
definitely by the husband of defendant, it had 
been pratically allowed by the defendant 
herself. Bat the girl has died, and plaintiff, 
as appears from the evidence, demands her 
sister in marriage and, as her hand is refused 
him, demands half of his father-in-law’s pro¬ 
perty. Now it has never been settled that 
an Illatom can demand a partition. Certainly, 
there is no sort of proof that an Illatom has 
ever done so successfully from his father-in- 
law or mother-in-law except under an agree¬ 
ment, oral or written. I consider this fact 

fatal to the claim of plaintiff. But there is 

a farther point. 

The position of Illatom has its duties and 
obligations. He is not like an adopted son 
taken into the family completely; for he 
does not forfeit his right to share in the 
property of his own faimly. He is simply 
taken in, in order that the property of the 
family which receives him may be kept in 
the family and go to the children of its 
daughter either alone or in conjunction with 
sons. In all the cases adduced in which 
lllatoms have, apart from special agreement, 
been allowed shares, they have had children. 

Here plaintiff’s wife has died and he has 
no children. Can he claim to be allowed to 
go out of the family and take a portion of its 
property with him? There must have been 
cases like his before, but not a witness can 
speak to a case in which such claim was 
allowed. On the other hand, plaintiff’s 3rd 
witness mentions a case in his village where 
an Illatom^ whose wife died, was turned out 
of his father-in-law’s house without a share. 

The contention that there was a custom in 
the Pantakapu caste of two families living 
together sharing the properties equally, was 
also found against, and as would be seen from 
their Lordships’ judgment was not put for¬ 
ward in the appeal,” 


The District Judge dismissed the suit and 
the plaintiff appealed. 

Mr. M. 0. Parthasarathy ly&ngar, for the 
Appellant. 

Mr. N. Suhramaniam, for the Respondent. 

JUDGMENT. 

Best, J.—The point taken by Mr. Far- 
thasarathy Aiyengar, on behalf of the appell- 
lant at the hearing of the appeal, is that 
as the District Judge has found the 
issue as to Illatom in favour of plaintiff, he 
ought to have decreed to plaintiff the moiety 
of the property claimed by him, notwith¬ 
standing the findings adverse to plaintiff on 
the other issues. 

The Judge’s finding as to Illatom is that 
if the posbion of an had not been 

conceded to plaintiff definitely by the husband 
of defendant, it had been practically allowed 
by defendant herself.” The reason given for 
this finding is that the evidence and the ad¬ 
mission of the defendant as to her using 
plaintiff seem to make it clear that plaintiff 

was kept in the houseafterthe defendant’s hus¬ 
band’s death, which took place in the year in 
which plaintiff married her daughter. De¬ 
fendant’s admission as to her usage of the 
plaintiff is that as she “did not come 
out being a female”, she sent“ for her 
son-in-law (who, she says, lived iu her own 
father’s house) and was paying money to the 
Sircar through him.” 

Even assuming that plaintiff did live ia 

defendant’s house and assisted the defendant 
after her husband’s death, this circumstance 
would not, I think, be sufficient to constitute 
him an Illatom, There must have been 
some specific agreement as to his being made 
an Blatom son-in-law, and plaintiff has tried 
to prove such agreement, but I concur with 
the District Judge iu disblieving the witness¬ 
es who deposed thereto for the reasons 
given by the Judge, which need not be repeat¬ 
ed here. The District Judge has found 
it ^not proved that plaintiff’s father-in- 
law associated plaintiff with himself in the 
management of the property,” and it is ex¬ 
tremely doubtful if defendant (a female) could 
after her husband’s death and when plaintiff* 
had already been married to that husband’s 
daughter (defendant’s step-laughter), consti¬ 
tute plaintiff an Illatom sou in-law. But be 
this as it may, I am unable to agree with the 
District Judge in thinking that the mare fact 
of plaintiff being allowed to live in his father- 
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in-law’a house (where it appears pUintiff’s 


adoptive father Jali Reddy was also living at 
the time) and defendant’s employing plain¬ 
tiff to pay the hist after her husband a death 
are sufficient to constitute the plaintiff an 
lllatom son-in-law. Farther, from the plaint 
it is seen that it was nob as an son-in- 

law that plaintiff claimed a moiety of the 
plaint property. Had such been the case, there 
was no reason why he should have confined 
his claim to a moiety merely instead of the 
whole, for even according to his own witness¬ 
es the agreement at the time of the plaintiff s 
marriage to defendant’s husband’s daughter 
was that in the absence of male issue of the 
father-in-law, plaintiff was to have the whole 
property. Plaintiff has, it is true, also stated 
in the plaint that from the time of his mar¬ 
riage he had lllatom rights in tho defendant s 
family. But that wan not the case on which 
be rested hia claim. The case was an alleged 

union between the family of plaintiff’s adop¬ 
tive father Jali Reddy, and defendant’s hus¬ 
band’s father Kodandararaa Reddy. It is 
stated in para . 1 of the plaint that Kodanda- 
rama Reddy being then a single man (i. e., I 
presume a widower as ho had a son Veukata- 
sami to whom defendant was subsequently 
married) and '^as the defendant’s husband 
Yenkatasami was young, he was not able to 
managethecultivation work, etc., be, therefore, 
asked the plaintiff’s adoptive father and the 
latter’s father Papireddy to come and join his 
family, and settled that the moveable and 
immoveable property of both should be united 
and remain joint, and that, as each had a 
son, they should divide tho property equally 
in the event of division taking place at any 
future time.” It is then stated that the two 
families accordingly became united and joined 
their property in one cemmon stock. This 
is in fact the basis on wliich the plaintiff 
brought tho present suit and confined his 
claim to a moiety of tho property. It is, 
however, seen from the evidence of some of 
plaintiff’s own witnesses that Papireddy did 
not at any time live in defendant’s husband’s 
house, and that it was only after Papireddy’s 
death that plaintiff’s adoptive father, Jali 
Reddy, went to live with his relation Kodauda- 
rama Reddy, and as to the alleged mixtuio of 
the properties of the two familie.s, the fact 
proved by the Karnams (one examined as 
plaintiff’s 4th witness and auotlior as defend- 
fint’s 9th witness) that tho patta for Jali 


Reddi’s land stood in his name and on hiB 
death was transferred to the name of his 
widow and subsequently to that of plaintiff, is 
inconsistent with the alleged union of the two 
families and mixture of their properties. 

I agree with the lower Court in finding 
that there was no such union as alleged in 
the plaint, and I also find that plaintiff baa 
failed to prove that he has any lllatom right 
in the property belonging to defendant’s bas- 

band. 

Defendant has in her written statement ad¬ 
mitted plaintiff’s right to the lands Nos. 3 and 
4 of Schedule A, and defendant’s witnesees 
Nos. 1, 2 and 4 deposed to the silver girdle 
and gold earring, items 54 and 58 of Schedule 
D, being tbe property of the plaintiff. He ap¬ 
pears to be entitled to none other of tbe plaint 

property. 

The lower Court’s decree will be modified 
by declaring plaintiff entitled to the items 
mentioned in the last para, and as to the rest 
of the property claimed, the lower Court’s 
decree must be affirmed and this appeal dis¬ 
missed with costs. 

Mutbusamay Aiyar J. — I concur. 

Appeal dismtjsed. 


(s. c. IG C. W. N. 289.) 

CALCUTTA HIGH COURT, 

Orlinary Original Civtu Suit No, 1129 

CF 1911. 

December 6, 1911. 

Freseni: —^Ir. Justice Chitty. 

N. C. SIRCAR AND Sons—Plaintiffs- 

Petitioners 

versus 

The BARABONI GOAL OOSOERy, Lo. 

—Dpfsndants—Opposite Party. 

Specific Felict Act (Zo/1677). ss. 21 , 56 , 6 ’^COT(rMl 

agent to Limited Comjwiiy— 

Enforcement of contract— Indirectly obtaining 
Injunction not to dispense xoiih services of manning 
agents—Master and sen’rt»e—Contract o/semM-Spta- 

fic performance. . . x 

A scvvniit cannot enforce a positive ooutiaw or 

service. Nor can he obtain an iujnnotion to rest^ 
the muster from dispensing with his somcM 
in a given manner or until after a stated 

Thorfore, whore the Managing Agents ^ a UmHW 
Company praved for an injunction n^ion the 
to restrain them from passing, at any 
hold under a certain notice issued by the LomjW 
any resolution purporting to dispense With W 
viooR of tho uetitioners as Managing Ageuw 
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Company, and from interfering with the conduct of 
the business of the Company by the Managing Agents, 
on the ground that their services could not be dispens¬ 
ed with otherwise than by a certain special resolution 
as mentioned in the contract between the par¬ 
ties; 

Held, that such an injunction could not be gi'antod, 
for the result would be to continue their services, 
and so in effect to specifically enforce the contract, 
that the Company could dismiss the Managing Agents 
who were the Company’s servants whom they had ap¬ 
pointed, and if they di3misse<l the i^Ianaging Agents 
wrongfully, the latter would be entitled to sue for 
damages. 

Original suit and application for tempo¬ 
rary injunction by the plaintiffs against the 
defendants. A Rule was issued to show cause 
why the injunction should not issue. 

Messrs. J, JS. Bagram and H. Knight^ 
instructed by Messrs. Pugh Co., Solicitors, 
for the Plaintiff, appeared in support of the 
Rule. 

Mr. L. P, E. Pugh^ instructed by Messrs. 
Orr, Dignam ^5’ Go., Solicitors, for the Defend¬ 
ant Company, appeared to show cause. 

JUDGEMENT.—This suit was filed on the 
22nd November by the firm of N. 0. Sircar & 
Sons against the Baraboni Coal Concern Ld, 
for (1) a declaration that the services of the 
plaintiff firm as Managing Agents of the 
defendant Company cannot be dispensed with 
otherwise than by a special resolution passed 
at an extraordinary general meeting of the 
Company specially convened for that pur¬ 
pose of which meeting not less than 12 
calendar months* notice shall be given and at 
which persons holding not less than five- 
sixths of the issued capital for the time being 
of the Company shall be present personally or 
by proxy or attorney; (2) for a declaration 
that it is not competent to the defendant 
Company to dispense with the services of the 
plaintiff firm as Managing Agents by any 
resolution passed at any meeting held 
under or in pursuance of the notice above 
referred to and dated the 17th day of No¬ 
vember 1911, and (3) for an injunction that 
the defendant Company be restrained by 
injunction from passing at any meeting to be 
held under or in pursuance of the said notice 
of the 17th day of November 1911, any 
resolution purporting to dispense with the 
services of the plaintiff firm as Managing 
Agents of the defendant Company, and from 
interfering with the conduct of the business 
of the Company'by the plaintiff firm as its 
Managing Agents, otherwise than in accord¬ 
ance with the provisions contained in the 


Articles of Association of the Company and 
the said agreement of the 29th day of May 
1911, On the same day, Ccunsel for the 
plaintiffs applied for and obtained a Rule for 
a temporary injunction in much the same 
terms. I suggested, when the matter came 
on for argument, that the Rule might by 
arrangement stand over till the bearing, and 
the proposed meeting cf the Company be 
adjourned, the hearing being expedited. This 
suggestion, however, was not accepted and I 
mu.st give my decision on the Rule. The 
matter has been argued at great length on 
either side, ’ but E propose to deal with it as 
briefly as possible. I do not wish to enter 
into the merits of the case itself, but it 
is impossible to altogether avoid doing 
so from the close connection of the Rule 
with the suit and the similarity of the reliefs 
claimed. The only question now before me 
is whether the Company should be restrained 
pending the disposal of tlie suit from passing 
a resolution purporting to dispense with the 
services of the plaintiffs’ firm or from interfer¬ 
ing with the conduct of the business of the 
Company by the plaintiffs* firm otherwise 
than in accordance with the Articles of 
Association and the agreement of the 29th 
May 1907. A largo number of authorities 
were referred to, which deal with the removal 
of a Director by a Company, where the 
Articles of Association do not contain any 
provision for such removal. It was pointed 
out by the petitioners’ Counsel that although 
in the case of the defendant Company, Article 
99 provides for the appointment of Managing 
Agents, neither it nor any other Article pro¬ 
vides for their removal. This is, no doubt, the 
case, but I must not be taken to accept aa 
correct the proposition put forward at the 
Bar that the Company could not, there¬ 
fore, dismiss any Managing Agents whom 
they had appointed. 1 am of opinion that 
the cases cited have little or no bearing 
on the present case. The position of a 
Director is very different from that of Manag¬ 
ing Agents, who are merely servants of the 
Company. Further, in this case the plaintiffs* 
claim is based on the agreement of 29th May 
1907, and by that they must stand or fall. 
It is true that the Company entered into that 
agreement purporting to act under the author¬ 
ity of Article 99, but so far as the plaintiffs are 
concerned, their contract is contained in the 
agreement alone. If the learned Counsel’s 
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argument as to the Articles of Associatioa 
was sound, it would follow that the Company 
had no power to make the stipulatiou as to 
the removal contained in the agreement, or to 
act upon it. The plaintiffs, hovever, cannot, 
of cjurso, plead that. It was conceded that if 
it were a simple case of wrongful dismissal, 
the plaintiffs would have no case on their 

present plaint as framed. Their only remedy 

would be by an action for damages fjr wrong¬ 
ful dismissal. It was argued, however, that 
the threatened resolution would not amount 
to a dismissal. 1 am unable to fully appre¬ 
ciate the learned Counsel’s argument on this 
point. At one time he said it would not be 
a dismissal because it would not be the 
act of the Company. If that were so, the 
Company would nob be the appropriate de¬ 
fendants in this suit. Tlie plainiffs ought to 
sue the individual or individuals by whose act 
they would suffer or had suffered damage. The 
Company clearly can only be sued in respectof 
an act done or purporting to be done by ileelf. 
If the act threatend the passing of the resolu¬ 
tion did not operate as a dismissal, the plaint¬ 
iffs would have no cause of action against the 
Company for wrongful dismissal. If it caused 
damage to the plaintiffs in some other way, 
the correct course would be for them to sue 
the Company on that cause of action, if any 
were so created. It was perhaps necessary 
for Counsel to frame his argument in some 
such way as this, because if the case be one 
of a contract for service, the plaintiffs are met 
by the combined effect of section 21 and 53 
of the Specific llGlief Act. They could not en¬ 
force the contract of service against the Com¬ 
pany, nor could they by injunction indirect¬ 
ly obtain the relief prescribed by seotiou 21. 
I cannot accede to the argument of their 
Counsel that section 57 would help them. If 
they could not enforce the positive contract 
of service, they clearly could nob obtain an 
injunction to restrain the Company from 
dispensing with their services, except in a 
given manner, or until after a stated period; 
for the result of this would bo to continue 
their services, and so in effect to specifically 
enforce the contract. It would be a very 
strong measure to restrain the body of 
share-holders from expressing their opinion 
at a meeting duly convened. It is the only 
way they have of interfering in the matters of 
the Company. On this point, tlie remarks of 
the Lords Justices in Isle of Wight Railway 


Oo. V, Tahourdin (1) are very pertinent, 
though the questioti in that case was as to the 
removal of Directors, not the dismissal of 
servants. It is by no means certain that the 
resolution, of which the plaintiffs are so 
apprehensive, will be passed. It ig nob 
certain what will be its effect. I do nob 
desire to go into the merits of the case. Ibis 
conceded on both sides that there is consider¬ 
able friction with regard to the management 
of the Company, and in the minds of some of 
the share-holders, considerable dissatisfaction 
with the conduct of the plaintiffs as Managing 
Agents. It is expedient that the matter 
should be ventilated, and it cannot be better 
ventilated than at a meeting of the share¬ 
holders. If the proposed resolution be not 
passed, the plaintiffs will have no cauaeof com¬ 
plaint against the Company. If it be passed, 
it remains to be seen what will be its effect. If 
the plaintiffs are thereby dismissed, they will 
have their remedy. If they are not, but they 
thereby suffer some other damage, they will 
also have their remedy. It was said by their 
Counsel that in this last case the damages 
would be too remote to support a claim in a 
suit for damages. If that be so, it is clear 
that I ought not to restrain by injunction an 
act which would have such a shadowy 
result. 

For these reasons, I am of opinion that 
the present application must fail. The 
Rule is accordingly discharged with oosls, 

J?.fiZe discharged^ 

(11 25 Ch. D. 320; 53 h. J. Ch. 353j 50 L, T. 132; 
32 W. R. 297. 


[s. 0 . 11 M. L. T. 121, (1921) 1 M. W.N. 178] 

MADRAS HIGH COURT. 

Civil Appeal No. 179 of 1887. 
September 13, 1889. 

Present:—Sir Arthur J. H. Collins, Kt., 
Chief .lustice, and Mr. Justice Parker. 
ALLARBDDI SUBBAMMA— Plaintiff— 

Appellant 
I ersus 

NALLAPAREDDI ADI L kKSHAMMA 

AND OTHERS —DEPENDANTS — RESPONDENTS. 
Cnstoni-JointfamiUj-Tiw fa:niUcs living 
without lUatom or other family anangementf ngMs o/ 
Equal riyh t$ da imed by custom—Validity 
7HISSIOHS, cjji'ctofy when made in iyiiorancd * 

There is no custom iu the District of Nellore taw 
^Yheu tiYo families live together and there are m 
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marriages amongst the members thereof, the two 
families have equal rights in the properties which 
they hold and enjoy. 

Such a custom may be legal if it originated in an 
arrangement of the parties concerned or is otherwise 
dependent on family arrangements. 

A custom to be effective must be a territorial cus¬ 
tom and isolated cases are of little value unless it be 
proved that the two families living together have 
been united together on equal terms. 

An admission of the defendant in favour of the 
plaintiff in ignorance of her legal rights will not bind 
lier if, as a matter of fact, the plaintiff has no legal 
claim. 

Appeal against the decree of the District 
Court of Nellore in Original Suit No. 6 of 
1886, 

FACTS.—The suit oat of which this appeal 
arose was brought by the plaintiff, Allareddi 
Subbamma, for partition and separate posses¬ 
sion of a half share of the family properties 
in the possession of the first defendant. The 
plaint alleged that the Allareddi family, to 
which theplaintiff belonged, and the Nallappa- 
reddi family, of which the first defendant was 
a representative, had been living together 
from time immemorial, that each family had 
equal rights in the joint family properties of 
both, that the debt bonds and other securities 
belonging to the family stood in the name of 
the first defendant’s husband, Yenkatarami 
Reddi, who was the manager of the joint 
family, that after his death in 1875, a certi¬ 
ficate of heirship was granted to his widow 
and the plaintiff’s son who were then jointly 
entitled to the family properties, that sub¬ 
sequent to ibe certificate, documents to the 
extent of Es. 10,000 were renewed in 
plaintiff’s son’s name but that be died short¬ 
ly thereafter in September 1879 and that 
subsequent to his death, a certificate of 
heirship was applied for iu the joint names 
of the plaintiff and the first defendant but 
the certificats was granted to the first defend¬ 
ant alone without opposition, she being the 
senior member of the two families, that 
since then quarrels having arisen between 
the parties, the first defendant was dealing 
with the properties as if they were her own 
and had mortgaged portions of them with 
the other defendants and that the plaintiff 
was, therefore, entitled to a partition of her 
half share. 

The defendants resisted the suit on the 
ground that the whole of the family proper¬ 
ties belonged to the Nallapareddi family of 
which the first defendant was a member and 


that the Allareddi family had no rights 
thereto. Referring to the succession certi¬ 
ficate, the 1st defendant explainsd the plain¬ 
tiff’s son having joined her in obtaining it 
on the ground that she had a daughter whom 
she intended to give in marriage to the 
plaintifi’s son. 

Under the directions of the Court, the 
plaintiff filed a genealogical tree showing the 
relationship between the plaintiff’s family 
and the defendant’s family and the various 
intermarriages which bad taken place bet¬ 
ween the respective members thereof. As 
to the two families having lived together 
and as to the share that the plaintiff claimed 
in consequence of such joint living, her case 
was in her reply statement set forth as 
follows:— 

“There are cases among Hindus, and more 
especially in the Pantakapu caste to which 
the parties belong, where a rich person 
marrying a woman brought into his family 
his wife’s brothers, if they happen to be 
poor, entrusted them with the management 
of his household and his cultivation and 
thus for a few generations they live joint 
with intermarriages in the two families but 
that when they separated, they separated 
dividing their property into two equal 
halves. Those cases, though not judicially 
noticed, are not few in number and the prac¬ 
tice can be established by evidence. When 
two families jointly lived and worked for 
some generations throwing their gains and 
labour into the joint stock, it may be fairly 
presumed, in the absence of any express 
agreement to the contrary, that they intended 
to live in joint tenancy and to share equally 
the family property when a separation 
was needed.” 

Amongst the issues raised, the most im¬ 
portant was the first issue,— 

“Whether the family of the plaintiff and 
the first defendant, viz., the Allareddi and 
the Nallapareddi families, have been from 
time immemorial living together in joint 
enjoyment of the property in suit and if so, 
whether the plaintiff, as the admitted present 
representative of the Allareddi family, is 
entitled to claim partition of one-half or 
other share of such property.” 

The District Judge found that the first 
defendant’s family was the original family 
and that the Allareddi family subsequently 
joined this family. He also held that thq 
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Allareddi family brought little or no proper¬ 
ty into the defendant’s family, but that the 
two familes lived together and jointly en¬ 
joyed ail the properties, lie found that 
tho plaintilt’s son was associated with tho 
first defendant in tho succession certifioite 
because the lattei’s daughter was to be 
given in marriage to the former and he v/as 
intended to be taken as IlLitom into the 
Naliapareddi family but that the lllatotn 
not having been perfected by marriage, no 
rights to the properties vested in the plaint¬ 
iff’s son or his representatives. 

Speaking of the custom set up of two 
families living together and each family 
thereby acquiiing equal rights in tho family 
properties, the District Judge said: — 

’‘Numerous witnesses of the Pantakapu 
class were examined for tho plaititiff in the 
endeavour to establish a sorb of general cus¬ 
tom among thorn that when two families 
live together, each is entitled to a half share 
in the property. In every case there had 
been Ulatom or special arrangement or it 
could nob he said that each family had not 
contributed something to the general stock.” 

The District Judge dismissed tho suit and 
the plaintiff appealed. 

The Hori’ble Sir V. Bashyam Iyengar and 
C, liamachandra fiao, for the Appellant. 

Messrs, /i. Q, Wedderhuriiy A. P, Sankara 
Menon and Mr. N, Siihramaniamy for the 
Respondents. 

JUDGMIiiNT. —The plaintiff’s claim is 
based upon an allegation that her husband’s 
family, the Allareddi family, has for a long 
time been joint with tho family of the Isfc 
defendant’s liusband, tho Naliapareddi fami¬ 
ly, having equal rights in all their property. 

The evidence shows that there have been 
no leas than throe intermarriages between 
the Allareddi and Naliapareddi families. Jt 
IS admitted that whatever landed property 
there is in suit stands in the name of tho 
Naliapareddi family, and the appellant’s 
Pleader is not able to show that any pro¬ 
perty stands in the name of the Allareddi 
family. When V^eukatramareddi, No. 8 in 
the pedigree, died in 1875, the male members 
ol the Naliapareddi family became extinct 

and it was not unnatural that plaintiff’s son! 

Subbareddy, who was to be married to the 
only daughter of Venkataramareddi, should 
by arrangement, be allowed to take out the 
heirship certificate. In the petition, he ia 



described as the undivided nephew and son 
of Yenkataramareddi’s senior uncle’s 
daughter, which might fairly enough repre¬ 
sent the relationship though iv was not 
oO'parcenership according to Hindu Law. 
That Subbareddi prosecuted and defended 
suits after getting the heirship certificate 
proves nothing, as it was most probably 
with that object (he being the only male 
left in the house) that the arrangement 
was made. 

Subbareddi died in 1879 unmarried and 
when he died, the two widow ladies, undoubt¬ 
edly, represented themselves as joint in the 
petition which they pub in asking for an 
heirship certificate. The certificate was, as 
a matter of fact, given to the Ist defendant 
only without opposition, she representing 
the Naliapareddi family in whose name the 
landed property stood. Had there been any 
CO* parcenership and bad Subbareddi (plaint¬ 
iff’s son) represented the last male holder, it 
seems to us very improbable that the plaint- 
iif would have agreed to the certificate of 
heirship being issued in the name of the Ist 
defendant only. 

Turning to the oral evidence, a g^od 
many witnesses were called to prove that 
a custom similar to that under which the 
plaintiff claimed prevails in the Pantakapu 
caste in tho Nellore District. It was ad¬ 
mitted that the evidence is not auQloleab 
to establish a territorial ousbom, but it 
is urged that the facts of the case and 
the history of tho two families and the 
C3ijduct of the parties are suffioient to 
sho.v that these families are in a similar 
position ns those other families with 
regard to which evidence was called, 
and it is contended that, from this st-ate 
of facts it is right to infer an arrangement 
and trace it to a legal origin by virtue 
of which the plaintiff would be entitled to 
half the property. From the evidence which 
has been brought, it seems clear that all the 
witnesses, in cases where a similar oustom 
has been spoken of, have traced that oustom 
to an arraugeuieut of the parties, and that 
similar customs, where dependent upon family 
arrangements, may be held legal as may 
be inferred from the decisions in OhaUn 
Papi Beddi v. OhMa Koti ReMi (1) and 
Kanuniantamma v. Rami Reddi (2)* Itt 

(l) 7 M. U. 0. K. 125. 

(i) 4, M. 272. 
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our opinion, however, isolated cases are of 
little value unless it be proved that these two 
families have been united together on equal 
terms. There is nothing to show that any 
member of the Ailareddi family has ever 
managed any of the lands which stand in the 
name of the Nallapareddi family except Sub- 
bareddi, and he only after the death of the 
last male owner in the Nallapareddi family. 
There is, however, evidence on record to show 
why it was that Subbareddi, the father of the 
plaint £i s husband, did join the Nallapareddi 
family and that is given by the evidence of 
the plaintifi*a 1st witness and of the lat 
defendant's 5ih witness both of whom stated 
that he was taken into the Nallapareddi 
family on account of bis pcverty. This was 
not unnatural as (he Nallapareddi family 
was wealthy. Subbareddi's mother had been 
a member of that family and his two children 
had both married into it, bis son having mar¬ 
ried the daughter of Gangireddi and his 
daughter having mairied YenVatararaareddi. 
The arrangement, if regarded as a union, x^as, 
therefore, unequal and though plaintiff’s son, 

itheLad lived to mairy Yenkataramareddi’s 

daughter, would vii tually have got the whole 
estate, he had no legal right to claim the half. 
There IS nothing really, therefore, to prove the 

plaintiff’s claim except the fact that these two 

ladies stated they were joint when making 
their applications for certificate of heirship to 
Subbareddy in 1879. They were at that 
time living together and undoubtedly had 
always done so. But an admission of the 
1st defendant in ignorance of her legal 
rights will not bind her, if, as a matter 
of fact, the plaintiff had no legal claim. 
The same remark will apply to the admis¬ 
sion made by the 1st defendant in Exhibit A 

XXIY, the deed executed on the 20ih Sen- 
tember 18S2. 

BeiDg of opinion that the plaintiff has 
failed to prove the basis of her claim, we must 
dismiss the appeal with costs. The costs of 
the respondents other than the Ist will be 
proportionate to their interest. Memo, of 
objections is not pressed. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 591 of 1910. 

June 6, 1911. 

Present: Mr. Justice Rattigau and 
Mr. Justice Chevis. 

BADRI DAb AND OTHERS —P/.aintiffs_ 

Appellants 

1 6TSZIS 

SANTA SINGH and others—Defendants 

—Respondents. 

Right to sue—Hindu family trading firm—Contract 
with managing membcrs-Right of managing memhefs 
to sue alone on contract-Parties-Other members of firm 
not necessary parties to suit, 

The mauaging members of a Hindu family tradina- 
film \wth whom a contract is made, are entitled to 
sue to recover damages or compensation for breach 

of such contract. It is not necessary for all the part 

ners in the trade business to join in Jhe suit. The su t 
by the managing members is maintainable despUe 
the non-jomder of a member of the firm who thnno-l, 

interested m the result of the suit, has no 

the management of the business and is not ooc^ of the 
paHners with whom the contract was made. 

fp. c.); 8 A. L. J. 256; 9 M. L. T. uiYs c T T 'li- 

2. M. W. N. 393; 9 Ind. Cas. 739, followed ' ^ 
Second appeal from the order of the 

lltrAprii mo.’ dated 

Lala Didoria Da,, for the Appellants. 
Responders 

son^^ ®®“dagar Mai had three 

sons—Behan Lai, Badri Das and Jagan Nath 

and the latter carried on an ancestral busil 
ness nnder the name of Saudagar Mal- 
Behari Lai. Saudagar Mai died sometime 
ago and Behan Lai also died some time pS 
to the institution of the present suit. 

On the l4th January 1909 a q.,,v 
^stituted in the names of Badri Das, Jaja^n 

darao (the widow of 

Rs. 1,766.7.6 from defendaV 

In the plaint Mus&mmat Jarao was desorib 
frien'd.' --t 

.nd B.dri D.. .d„ii,.a ai :f! 

correct. Badri Das thereupon obtained 

a power-of-attorney from Musammat Jarao 
and the latter was made a co-plaintiff * * 
her own right on the 19th Febrnarv IQOcT 
The first Court held that the suit was w^h 
time aud decreed the claim. battheleaSed 
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Divisional Judge, upon 

waa of opinion that Musammat Jarao, who wa 
tipfBFsarv party to the suit, could not be re¬ 
garded as a plaintiff until the 19th February 
1909 when she was on the record as 

a CO plaintiff in her own right, and t'^^t a 

the suit was barred as regards any claim 

bv heron the latter date, it most betaken 

io be barred as regards all the co- promise s 

narfiPR to beat their own costs. 

^ Plaintiffs lave preferred » fortlier appea 

sSe^as'deeisien of ilo c>»‘"oj”*'. 

1 11 Pnnrt their Lordships or tne 

PrWy Council have, in Kishen Parshad^ 

har mruin Sir,gh (D.beld that f ® 

The present, it is not ^ 

t in a. trade business to join m 

T uit a d that it is sufficient if the 

a suit, con¬ 

tact was made, sue to recover damages or 
cotinn for breach of such contract. 

'7.'' o-. “ '"V 

netnsal of plaint that the claim is iii sub- 
perusai " j recovery of a sum of 

Btance and m fact tor 

Tr- Tal opl a balance struck by 

in favour of Badri Das-Jagan Nath 
Jn the 25th January 1903. It is also obvious 
that plaintiffs were suing to recover the 
said sum on behalf of the farm and as the 

“plainUff Z 'widow of tlieir deceased brother. 

Sheo Narain admits that Musammat 
Tarao is as representative of her husband, a 
member of the farm but contends that Badri 
SrLd Jagan Nath were not in express 
terms suing as managing members for recovery 
of the present debt. It is true that they do 
not in express terms so describe tbem- 
selves, but they were unqucstionab y suing 
to recover money on behalf of the firm. 

Mnsarnwat Jarao is, in a sense a member of 

the firm, but it is highly unlikely that she 
was regarded as an active member, a fact 
which appears very clearly from the terras of 
the very balance upon winch this suit is 

(1) ir. C.AV. N. 321 ; 8 A. L. J. 250; 9 M. L. T. 343; 
13 C. L. J. 345; 21 M. b. J. 378; 13 l orn. L. K. 3o9; 33 
A, 272: (1911) 2 U. W. N. 39u: 9 lud. Cas. (33. 


based. As we have pointed out, it is osten¬ 
sibly in favour of Badri Das and Jagan Nath 
alone though all parties admit that Musammat 
Jarao is entitled to a share in the debt. 
Musammat Jarao, tbongb interested in the 
claim, was therefore not a necessary party 
to the suit inasmuch as the contract upon 
which the claim is based (i. e., the balance 
struck by defendant), was made with Badri 
Das and Jagan Nath. Tn the circumstances, 
the ruling of their Lordebips to which we 
have referred is directly in point, and is 
authority for holding that the suit instituted 
by Badri Das and Jagan Nath is main¬ 
tainable despite the non-joinder of Musammat 
Jarao, the other member of the firm, who, 
though interested in the result of the suit, 
bad no part in the management of the 
business and was not one of the partners with 
whom the contract was made, even upon the 
assumption that Musammat Jarao wm no 
party to the suit when instituted: it follows, 
therefore, that the claim by Badri Das and 
Jagan Nath was maintainable and as a result 
the mere fact that Musammat Jarao wm 
not properly bionght on the record until 
after the expiry of the period of limitation, 
cannot affect the right of the two managing 
brothers to sue for recovery of the debt. 

Upon this ground alone the decree of the 
Divisional Judge must bo set aside and we 
need, therefore, say nothing as to the other 
points urged before ns by Mr. Dwarka Dm 
ill support of the appeal (c.(7-. the effect of 
Order XXX, rule 1, Civil Procedure Code). 
We accordingly accept the appeal and remand 
the case under Order XLT, rule 23. *■» the Dm- 
sional Judge for determination of the app^ 
upon the merits. Court-fee to be refunded. 

Costs to abide the event. 

Oa^e remandw* 


[s. c. U. B. R. (1911) I. 92 ] 
UPPER BURMA JUDICIAL COMHIS- 

SIONER’S COURT. 

Civil Appeal No. 30 of 1911 . 

Jane 21 , 1911 . 

JTresefit: —Mr. Bales, J. 0. 

NGA paw E—Appelumt 

NGA SIN—RKSPOHDm. 

Jforfuaut^ sui't—Mortgagor only made 
^<oId prcviou.<ly to another 
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against purchaser—Purchaser appearing as witness in 
suit — Condonation — Estoppel. 

Where a mortgagee is aware or has reason to believe, 
at the time of instituting a suit on his mortgage, that 
the property has already been sold to another person, 
and in spite of this knowledge or belief, fails to im¬ 
plead the purchaser as a party to the suit, the mort- 
gage decree obtained against the mortgagor is inoper¬ 
ative as against the purchaser of the mortgaged 
property. The purchaser has a right to a dec¬ 
laration that the decree is inoperaiive against 
him. 

The mere fact tliat the purchaser appeared as a 
witness in the mortgage suit, when he was not aware 
of ihe true nature of the suit, does not constitute a 
condonation by the purchaser of the omission to 
implead. 

Mr. H. M. LuUer^ for the Appellant. 

Mr. J, N. Basu^ for the Respondent, 

JUDGMENT.—This is an appeal from 
tile judgmeot and decree of the District 
Judge, Mandalay, in which the respondent, 
Maung Sin, was the plaintiff and the appel¬ 
lant the defendant. 

The facts of the case are very fully set 
out in the judgment of the learned Judge 
of Mandalay, The judgment is very full, 
and has dealt seriatim with every point 
that was raised before him. The case was 

very fully argued by the learned Counsel on 
both sides. 

On going over the lengthy proceedings 
in this case, I found that there was one 
point of grave importance which had been 
entirely overlooked hitherto by every one. 
The crucial point in this case is—Can the 
judgment and decree passed by the District 
Judge in favour of Paw E be upheld as 
establishing a right to sell the property in 
question? If it can be shown that the 
judgment and order is bad, the case must 
perforce fail as against Maung Sin. 

The learned Counsel for the appellant fully 
saw this. In the course of his argument 
before me, he said— 

“He (Nga Sin) was in fact the represen¬ 
tative of the deceased Ma Myit, whose right he 
had acquired by purchase. He it was who 
should have been defendant in the suit. Was 
he not bound to intervene? The rightful de¬ 
fendant who should have defended the suit 
was not Po Sa, nor Ma Myit nor Ma Myifc’s 
heirs but Maung Sin, if only we (i.e.. Paw E, 
his client) had known Nga Sin was the 
owner.” 

Under Order XK.KLV, Rale 1 of the Civil 
Procedure Code, aad section 8 5 of the Transfer 


of Property Act, Maung Sin ought, of course, 
to have been adjoined as a defendant. 

Paw E says he did not adjoin him as a 
defendant because he was not aware of 
his having purchased the land and house. 
He stated on oath, in the lower Court, that 
he “did not know of Maung Sin’s having 
purchased the property till about 3 

months” before Maung Sin brought the pre- 
sent suit, 2 .e., till about the end of 1909 or 
beginning of 1910. 

It is true that he also admitted before the 
Lower Court— 

“I gave them permission to sell but only 

on condition I was paid at once. I said 
they could sell to Maung Sin.” 

On examining the files and papers in this 
voluminous record, I found that Maung Paw 
E, when be filed the suit against Po Sa 
before the District Court, Mandalay, on 7th 
January 1909, filed in the list of exhibits in 
proof of his claim (1) the mortgage-deed 
between him and Ma Myit and Po Sa, (2) a 
certified copy of an extract from the Official 
Town Lands Register, dated Isb December 
1908, showing that Maung Sin was the owner 
both of the land and of the house thereon, and 
(3) a plan of the land. In the face of this, I 
cannot understand why Paw Sa, if he was really 
acting hona Me, did not adjoin Maung Sin as 
a defendant as he is obviously bound to do 
both under the provisions of section 85 of 
the Transfer of Property Act, which, although 
it 13 not yet extended to Upper Burma, I am 
bound to take into consideration, and still 
more so under Rule 1, Order XXXIV. The 
error appears to me to be most material. 
Indeed, all that the learned Couusel for Maung 
Paw E has said on this point is obviously 
correct. How can the suit brought against 

Po Sa on the mortgage.deed affect the pro- 

perty when the rights of the purchaser, who 

obviously has at least the right of redemp¬ 
tion, are ignored? It seems to me that 
Maung Sin is bound to succeed in his suit 
and that the appellant-defendant has no 
right under the decree obtained by him 

Maung bin a right over the property and that 
that decree in no wise aEFeots Maung Sin’s 
rights over that property, simply because 
on the face of it, Paw E has failed to comply 
with the plain and obviously necessary pro¬ 
visions of the law, in omitting to adjoin 
him as defendant in the suit, It is quite 
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clear tbab Maung Sin is entitled to the 

prayed for, unless the appellant-defendant 
can Hatisfactorily explain why be did not 
adjoin Maung Sin, or unless he can show that 
Maung Sin was well aware of it and 

condoned the otoission. 

I accordingly allowed the learned Advocate 

for the appellant the opportunity of meeting 
and explaining, if possible, this new and 
hitherto unnoticed piece of evidence which 
prima facie would seem to be fatal to hia 

case. 

The learned Advocate appeared at a 
farther hearing, and he admitted that the 
document in question was filed by his client, 
but he urged (1) that his client was not 
aware that he, Maung cin, mentioned in 
this document as owner, was the Maung 

Sin referred toby Ma Myit; 

(2) that Maung Sin is a common Burmese 

name; , 

(3) that the register is a Government 

register which is notoriously inaccurate; 

(4) that even if Paw E is held responsible 
for the omission, hia omission was after¬ 
wards condoned by the action of Maung Sin, 
and that Maung Sin is still estopped by his 
not taking action to have himself adjoined as 

defecdant. 

Mr. Baau for the respondent frankly 
admitted that he had not noticed the docu¬ 
ment in question which had baen filed in the 
previous suit. He urged that the idea, that 
Paw B did not know, or could not have 
ascertained the identity of Maung Sin with 
the man Ma Myit had mentioned as a pro¬ 
bable purchaser, was absurd, and even if the 
identity was not established, still in law, 
appellant-defendant was bound to adjoin 
Maung Sin whoever Maung Sin was. 

As regards the alleged inaccuracy of the 
extract, the best answer is, that it turns out 
to be accurate, and secondly, that as he 
Paw E himself filed it, is not for him now 
to throw doubt on its accuracy, at any rate 
it should have “put Maung Paw E ou 
inquiry,” as, whoever the Maung Sin was, 
the owner ought to have been adjoined as 
defendant to the suit under rule I, Order 

iXXlV. 

Mr. Basu urged that in the circumstauces 
bis client knew nothing really of the case 
and how it was going on, as though he 
was called as a witness the case never came 



to trial, but was compromised, and instead 

of his claim for Rs. 800 being insisted on, ! 

Paw E was satisfied with a decree for ' 

Rs. 590. Hence Maung Sin had no chance 
of objecting till he heard the property was 
being sold. 

1 have heard the Counsel and perused 
the evidence and considered the matter. 

It appears to me that Paw E must have 
known that Maung Sin had bought the pro¬ 
perty before he brought his suit. Difficult as 
io was to believe before this last fact came to 
light that he did not know of this sale, I think 
it cannot be accepted by any reasonable man 
that there is any real doubt in the matter 
now. If we compare the admission made 
by Paw E with his emphatic denial in 
paragraph 5 of his written statement 
of the truth of the allegations made in 
paragraph 6 of the plaint, we are bound to 
see that Paw E is a shifty, untruthful man. 

The lower Court has not believed him and 
has given good grounds for disbelieving him. 
Looking at his emphatic denial, in paragraph 
5 aforesaid, of Rs. 500 principal, Rs. 60 costa 
and Rs 30 interest aa payment in full for hia 
mortgage for Rs. SOO, I am bound to say I do 
not believe Paw E when he says be knew 
nothnig of the sale of the property to Maung 
Sin. Even if there were no other facta 
against him, e.g.^ the re-building of the houae 
by Maung Sin, ho must have been put on 
inquiry” by this very document which he 
himself filed. He at first emphatically denied 
he knew of the proposal to sell the property 
to Maung Sin, then he reluctantly admitted 
it but said he granted leave conditionally. 
Why did he not admit this in his statement 
of defence ? No reasonable man can believei 
in the face of this, that Paw E was not put 
on inquiry when he got the extract from the 
Register. 

1 hold, therefore, that the suit filed by Paw 
E was filed by him well knowing at the time, 
or having good reason to know, that he should 
have adjoined Maung Sin and hence by his 
own omission he is estopped from now deny* 
ing that !Maung Sin has a right to the relief 
prayed for. 

But it is urged that this omission has beeu 
condoned by the failure of Maung Sin to ask 
to be adjoined as a defendant. Now, in the , 
first place, there is nothing toshow thatMsu^ 
Sin knew the nature of the suit brought by ^ 
Paw E against Po Sa, He might well huTt Jj 
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thought that as he was not adjoined as a de¬ 
fendant, he could not be touched. Plaintiff 
presumably knew his own business, he would 
have to identify the property, the registers 
would show that he, Maung Sin, was the pur¬ 
chaser. Why should he trouble? True he was 
called as a witness, but he explains that he 
understood from Po Sathat plaintiff’s case was 
a false one and if the case came to trial, he 
could as a witness indicate his position and 
force plaintiff to adjoin him. But the case 
was compromised. The proceedings show 
that for his Rs. 800, Paw B was willing to 
accept Rs. 500 as principal. Paw E must 
have had good reason to take Rs. 300 less 
than his original claim, for as I have pointed 
out the Rs. 90 is made up of costs and interest. 
I see DO reason, therefore, to doubt the truth 
of ]\rIauDg Sin s statement that he knew no¬ 
thing of the danger he was in. He states that 
Po Sa told him that the mortgage had been 
redeemed, and I see no reason to think Maung 
Sin was lying, for if the mortgage against the 
property were in existence, the plaintiff, if 
he wished to proceed against Maung Sin, 
would have to adjoin him as a defendant, 

I hold, therefore, that there was no omission 
or condonation on the part of Maung Sin 
proven, and that he is, on these grounds 
alone, entitled to the relief prayed for. 

But this is not all. After considering all 
that the learned Counsel for the appellant 
has said and giving full weight to all be has 
urged, and after perusing the authorities he 
quotes, lam satisfied, even without this pre- 
liminary matter of the non*joinder of Maung 
bin, that on the facts before him the learned 

Judge of the lower Court has come to a right 
decision. 

The only point whereon I differ from him 
is on his doubt whether Paw E did hand over 
the so-called title-deeds. The learned Judge 
doubted if the copy of the judgment which 
Maung Sin produced as a title-deed was the 
original and only one. Now, if we look at 
the endorsement on the back of this copy of 
the judgment, we shall find that it was ap¬ 
plied for the very next day after Mr. Arnold, 
the then Additional Judge of Mandalay, 
passed his order, and the copy was delivered 
6 days afterwards. We may take it that it 
must have been the original copy. Now this 
being the original copy, if Paw E ever did 
get a copy, this in all probability was the 
popy, for copies of lengthy judgments are an 


expenses kxnry. It is not as if the copy 
produced by Maung Sin was obtained some 
months afterwards, as it would have had to 
be obtained if Paw E had stuck to his ori- 

’’j had got one. I think that 
this little fact does further strengthen the 
case for Maung Sin and does weaken the case 
o Paw B, for if there was a copy of the 
.ludginent in existence, there is far more 
probability that he did get if. 

evideL. " ‘h® 

I have read and weighed the judgment of 
the lower Court and I can find no reason to 
dissent from the conclusions arrived at by it 

I accordingly uphold the decree passed by 

the lower Court and dismiss the appeal with 

Appeal dismissed, 

is. c. 31 P. W. R. 1912.) 

PUNJAB CHIEF COURT 
Second Civit Appeal No. 533 of 1909 

January 12, 1912 

Present-.-Mv Justice Johnstone and 
Mr. Jus6ioe Rattigan 

CHET STNGH and another—Defendants— 

Appellants 

versus 

ALLAHjDITTA and anothsr- 

Respondent.s. 

sale-ilortgfgoTtlnZg 

land mortgaged by way of oonditinal n 

suleratiouof aa old morfcgao-e.dphf tin., f ^ 
gagor-s father not show^to bo of ! n?™ 

cannot be questioned by his sons on habitg, 
there being no necessity for such sal 
is of little use and brings verv Htti’ 
mortgagor and he foresees that 't* the 

possible^ for him or l^^'^^desceLant;™; ‘■"- 
it m foreclosure proceedings or thereafter 

Second appeal from the order of the Divi 

sional Judge of the Sialkot Division daLd tb 
2,lrd day of February 1909 mnd V • 

c Cl 1 T -I ^ •*-»7vj 47, moaifyiDe’ f.baf 

ofthe Sub. Judge of the 2nd class at 


Plajntieps 


ranwala, dated 31st March”l908*^*di=r'^ • 

plaintiff.s’ claim. 

Kai Bahadur Lala Suih Dial and Rb • 
Naratn Singh, for the Appellants 

Mr. Sham Lai and Lala Lojnat Tin,' f .r 
Respondents. ®he 

JUDGMENT.—The facts of ti • 

sst forth in the judgment of S!:" ZZ" 
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Divisional Judge. Plaintiffs, Allah Ditta 
and Piran Ditta minors, sue through their 
guardian, Gbulam Kadir, for possession 
of some 975 kanah of land and the contest, 
ing defendant is one Chet Singh to whom 
the said land was sold by registered deed, 

dated the 15th May 1898, by plaintiff’s 
father, Pateh Din. Plaintiffs allege that the 

aaid sale was without consideration and was 

in any case effected for no such necessary 
purpose as would be binding on them. 

The Court of first instance found that the 
sale was valid and binding on the plaintiffs 
and dismissed their suit. They, therefore, 
appealed to the Divisional Judge who held 
that it had not been satisfactorily proved 
that the whole amount alleged to be due to 
the vendee was in fact due to him and that 
in consequence the sale to the latter must be 
set aside. The learned Judge found, how¬ 
ever. that the sum of Rs. 2,048 had been 
actually paid by the vendee (out of the sum 
of Rs. 2.400 alleged to have been paid), and 
he accordingly granted plaintffs a decree 
for possession of the land on payment of 
that sum. 

From this decree, the defendant-vendee 
has preferred a further appeal to this Court 
and be contends that the sale should he 
upheld. We have heard the case argued at 
some length and, as a result, we are satis¬ 
fied that the decree of the Sub-Judge was 
correct. 

The first two mortgage-deeds, dated res¬ 
pectively the 4th Jauuary 1892 and tlie 
6th October 1892, were executed by Chau- 
gatta, the plaintiff’s grandfather U is 
admitted that plaintiffs have no right to 
contest the first mortgage, for which the 
consideration was Rs. 2,000, and it is, in 
our opinion, well established that the 2nd 
mortgage-deed was executed merely to rectify 
an error in the first deed. The mortgagor 
bad intended to mortgage the whole of his 
holding in the 6rst instance, but the writer 
of the deed, Mul Singh, was the occupancy- 
tenant of 115 konals of laud which were 
meant to be included in the first mortgage. 
When drafting the deed, he carefully omitted 
all reference to this area and subsequently 
the mortgagor appeared before the Revenue 
authorities and bad the error rectified. 
It is now practically conceded, and we 
have no hesitation in holding, that no con¬ 
tention can arise as between the present 


parties with reference to those two deeds; 

The real point at issue is as to the deed of 
mortgage dated 12th February 1894, and 
the deed of sale dated 15th May, 1898. 
The former deed was for an alleged consider¬ 
ation of Rs. 4,120. The Divisional Judge finds 
that this consideration has not been proved 
except to the extent of Rs. 99 12. We are 
not prepared to aooept this finding. This 
mortgage-deed was exeouted by Pateh Din 
and the consideration for it related entirely 
to debts incurred by his father, Chaugatta. 
Defendant supported the deed by production 
of two bonds and by bis acconnt-books and 
after reference to them, we are satisfied that 
the full amount was actually due from 
Chaugatta. It is, we think, proved that the 
latter borrowed various sums from time to 
time from defendant and we agree with the 
local commissioner that there is nothing sas- 
picious in the account books produced by 
defendant. Plaintiffs had every opportunity 
to inspect these books and in faot they did 
so, atd they are unable to discDver anything 
in them which would support a plea of 
forgery or fraud. The only objection urged by 
the local commissioner to defendant’s acooant- 
books was that the personal account of 
Fateh Din had not been produced. To this 
objection defendant replied, and with jastice, 
that as the accounts related merely to tbe 
dealings of Chaugatta which were admitted 
by Fateh Din to be correct, the subaequdit 
accounts of Fateh Din with defendant were 
irrelevant We are satisfied that full consi¬ 
deration for the mortgage-deed, dated the 
12th February 1S94, was paid and that 
Fateh Din was justified in executing that 
deed, which constituted three bonds executed 
by Chaugatta in favour of defendant, and 
also a book debt of Rs, 82-4 due by the 
latter to the former. Defendant urges that 
plaintiffs* right to challenge the validity of 
this mortgage is barred under the law of 
limitation. There would appear to be some 
force in this centention, but as we have 
satisfied ourselves on the actual facts that 
no objection can be taken to the deed, we do 
not consider it necessary to express any opi» 
niou upon the law point. 

The only remaining question is whether 
Fateh Din was justified in selling the equity 
of redempliou of the land in suit to defend¬ 
ant for a sum of Rs. 90. Here, again, we 
agree with the Sub-Judge, At the tiffle* 
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when this sale took place (t'.e., in 1898), that 
land was practically of little value to the 
owner. A large portion of it was in the 
possession of occupancy-tenants and it yielded 
little or no profit to the landlord. It was 
heavily mortgaged, and Fateh Din (against 
whose character nothing has been urged) 
probably foresaw that it would be impossible 
for him or his descendants to redeem those 
mortgages. In the circumstances, he was, 
in our opinion, justified in selling the equity 
of redemption for a sum of Rs. 90. Had he 
not done so, the mortgagee would in due 
course have applied for foreclosure or for 
sale of the mortgaged property, with the 
result that the mortgagor would have had to 
part with his property without any further 
gain to him. In 1898 there would appear 
to have been no prospect of the land increas¬ 
ing in value and we think Fateh Din made 
the best bargain in his power for himself 
and his family. Having in view the facts 
that Fateh Din, when he executed the mort¬ 
gage-deed of the 12th February 1S94, 
was merely making provision for payment 
of his father s debts (which was found to be 
proved) and that when he executed the 
deed of sale of the equity of redemption, he 
must have been satisfied of the practical 
impossibility of the land ever being redeem¬ 
ed, we hold that the alienation now impugn¬ 
ed is not contestable by plaintifi^s. We 
accordingly accept this appeal with costs 
throughout against respondents, and we 
restore the decree of the Sub-Judge which 
dismissed their suit. Respondents* cross- 
objections must necessarily fail upon our 
findings. 

Appeal accepted. 


(s. c. 16 0. W, N. 247.) 

CALCUTTA HIGH COURT. 

Regular Civil Appeal No 221 of 1909. 

August 18, 1911. 

FresenU —Mr. Justice Coxe and 
Mr. Justice Teunon. 

KEDAH NATH SAMANTA —Dependant 

No. 2—Appellant 

versus 

MANU BIBI AND ANOTHER —PlaINTIFP3_ 

Respondents. 

Specijic Relief Act (I of IS77J, s. ISSpecific per- 
formance^Contract to sell land—Contract signed by 
widoxo and husbxnd's executor—Subsequent revocation 
of Probate—Whether contract is specifically enforceable 
against widow—Delay in bringing suif, uhether mate* 


rial —No evidence ej waiver, abandonment or acguies 

consideration- 

J^alse allegation of payment of purchase-money. 

A contract to sell certain property was executed by 
a widow. This widow was a semi-illiterate nard/. 
Tias/un woman, who was in the greatest straits when 
she made the contract. She had no competent advice 
in making the contract; the consideration for the sale 
was very inadequate and the transaction was alto- 
gether independent on the part of the widow. In a 
suit for specific performance of the contract, the 
vendee alleged that he had paid the bulk of the pur- 
chase-money, but this allegation was proved to be 

Beld, that the plaintiff was not entitled to enforce 
the contract. 

Obiter dicta, (Per Coo-’e, J.)-Where a contract to 
sell was executed by il/.’a executor who had obtained 
rrobate and also by AT.’s widow who executed it in 
exercise of the power given to her by the Will of her 
husband to assent to a conveyance by the executor 
out the rrobate was subsequently revoked: 

that if the contract was one which ouerhfc 
otherwise to be specially performed, it could been- 
forced against the interest of the widow in the pro 
perty, « 

L t" 2r‘38 
Aj. 1. 782j 2G W. R. 714, referred to* 

Where there has been nothing in the plaintiff’s con. 

duct that could possibly be regarded as evidence of 

waiver, abandonment or acquiescence, and where the 

defendant a position has m no way been altered by tho 

delay on the part of the plaintiff in bringing a suit 

for specific performance of the contract: 

Eeld, that the delay was immaterial. 

Kissen Gopal v. Kali Prosonno, 33 C,' 633, followed 

Appeal fiom the decree of the Additional 

bub-Judge of Hugh, dated April 2yth, 1909, 

Dr. Rash Behary Ohose, Babus Dwarka Nath 

Mttra and Bijoy Kumar Bhaitacharyya, for the 
Appellant. 

Mr. B O. Mitter, Babua Joy Gopal Ghose and 
Provos Ohondra. Ultra, for the Respondent. 


JDDGMBNT 

CoXB, J.—This appeal arises out of a snit 
for the specific performance of a contract 
to sell certain land and buildings for Rs 

contract was executed on the 
pth February 1905, by the Ist and 2nd 
defendants. The Ist defendant is the widow 
of one Madhab Ghose and the 2nd defendant 
was named as executor in a Will said to have 
been made by Madhab Ghose. of which at the 
time of the contract the 2nd defendant had 
obtained Probate. The Probate, however was 
subsequently revoked. It is said that on the 
1st April the plaintiff paid Rs. 12 to have the 
document registered and Rs. 20 to a Pleader 
to identify the Ist defendant. The sum of 
Rs. 20, however, was returned and it was said 
that the document could not be registered on 
the Ist April for want of time; and before it 
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could be registered, the Isfc defendant on the 
3rd April executed a registered conveyance 
of the property in favour of the 4th defendant, 
who is the servant and is said to be the 
henamidar of the 3rd defendant. The Subordi- 
Bate Judge has accepted the plaintitts 
evidence of payment of Rs. 1,551 and has 
given a decree directing that the let defend¬ 
ant shall execute a conveyance in his favour 

on his depositing Rs. 949, the balance of the 
purchase-money. The defendant No, 4 
appeals. It is perfectly clear, however, that 
the 3rd defendant is really the contesting 
defendant and appellant in this case and that 
the 4th defendant is a mere name. The 
learned Vakil for the appellant also informs 
us that he does not urge that he had no notice 
of the plaintiff’s contract. The only point, 
therefore, that has to bo decided is whether 
the nature of the contract is such that it 
ought to be specifically enforced. 

The first point taken is that as this con¬ 
tract was executed by both defendants, and 
was executed by the Ist defendant as exercis¬ 
ing the power given to her by the Will to assent 
to a conveyance by the executor, it cannot be 
enforced against her as the widow of a 
Hindu intestate. But it seems to us perfect¬ 
ly clear that this contention cannot prevail 
and that if the contract ought to bespocifically 
performed, it can be enforced against her to 
the extent of her interest. There is no case 
exactly in point, bub that of Ilorrocksv. Rigbu 

(1) , quoted in Fry on Specific Performance, 
certainly lends support to this view, and 
reference may also be made to eectiou 15 of 
the Specific Relief Act, 187/. 

Next, it is argued that the plaintiff is 
disentitled to specific performance hy reason 
of his delay. Bub it is quite evident that 
there has been nothing in his conduct that 
could possibly be regarded as evidence of 
waiver, abandonment or acquiescenco and 
that the defendant’s position has been in no 
way altered by the delay. That being so, wo 
think that the delay is immaferiul, foUowiUtr 
Rissen Qcpal Sada^iey v. KuU Frosontw Fell 

(2) , cited by learned Coursel for the respond¬ 
ent. The decision in ^^ounn<l L'll v. Chotay 
Lai (3), on which reliance is placed for the 
appellant, is not, in our opinion, inconsistent 
with this view. 

(1) 9 Ch. D. 180; 47 h. J. Ch. 800; 38 L. T. 7S2; 26 
W. R. 714. 

(2) 33 0.633, (3) IOC. 1061. 


Next, it is urged that a certain alteration 
in the agreement was fraudulently interpolat¬ 
ed and is fatal to the agreement. The 
alteration consists of the words or severally' 
in the covenant that the executants will 
jointly or severally execute a conveyance. 
The words have been added between the lines 
and do not appear in the draft of the agree¬ 
ment. The witness, Naresh Gbander Mitra, 
a Pleader of the Alipur District Court, how¬ 
ever, swears that these words were inserted 
before the execution of the document, and 
the learned Subordinate Judge evidently re¬ 
gards him as quite a trustworthy witness. 
This being so, we are not prepared to differ 
from the learned Subordinate Judge’s view of 
the matter. 

But with regard to the payment of the 
sum of Rs. 1,500 out of the consideration, we 
are nob prepared to agree with the learned 
Subordinate Judge. This payment is nob 
supported by the evidence of NareshMitra and 
it appears to us quite irreconcilable with the 
plaintiff’s deposition in the criminal case, 
which followed after the execution of the 
defendant’s kohala. It is not likely that the 
plaintiff would be willing to advance so large 
a sura before the execution of the conveyance 
and on the whole evidence, we feel no doubt 
that this money was never paid. 

The only point that remains is whether the 
contract should be specifically enforced under 
the circumstances of the case. It was sug¬ 
gested at the close of the argument that the 


first defendant, being a pardanasAm woman, 
was entitled to special protection. In my 
opinion, this point ought not to be allowednow. 
It was never suggested in the pleadings, the 
issues or the grounds of appeal, nor was any 
argument upon it addressed to us in the 
course of the opening speech of the learned 
Vakil for the appellant. The first defendant 
has not appealed and the appellant’s defence 
in the former suit was that she had plenty of 
well-wishers and advisers. Moreover, in the 
former suit the 1st defendant was financed 
and supported by the plaintiff. Ko doubt, 
this assistance was not disinterested, hot 
when the 1st defendant accepted his assist¬ 
ance in her suit knowing that that assistance 
wfts given’on the ground of her contract 
with him, she is hardly entitled now to 
plead that that contract was not explwn®® 
to htr. Nor, indeed, is there any reason to 
suppose that she desires to raise any floob 
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plea That being so, ifc seems to me unjust 
to allow the appellant to raise it at the 
eleventh hour for his own benefit. 

At the same time, I am inclined, though 
with some hesitation, to agree with the view 
which IS strongly held by my learned 
brother that the contract ought not to be 
specifically enforced. There can be no 
aoubt that the 1st defendant was in the 
greatest straits when she made it and al¬ 
though the evidence of the value of the 
land seems to me too indefinite to justify a 
decided conclusion that the consideration 
was inadequate, yet it is difficult to believe 
that the sum of Rs. 2,500 is a fair price for 

A J houses in Howrah 

And the false plea of the plaintiff that he had 

paid Rs 1,500 disentitles him to any consider- 
ation I agree, therefore, that the appeal 
should succeed and accordingly it will be 
decreed and the suit dismissed, the parties 
bearing their own costs throughout. 

Tetjnon, J.—In so far as the first four 
points taken in this appeal are concerned it 
IS unnecessary for me to add anything to the 
ju^ment delivered by my learned brother. 

On the remaining question whether, in 
the cmoumstancea of the case, the contract 
should be specifically enforced, it is to be 
observed that the plaintiff admits and in- 
deed comes into Court with the assertion 
that the defendant No. 1 is a p^rdanaMn 
lady. That being so, even in the absence 
ot any specific issue, on the general issue 
now under consideration, it was, in my 
opinion incumbent upon the plaintiff to 
give strict proof of good faith and to show 
that in the transaction he seeks to enforce 
the widow had competent and independent 

advice, and that the terms of the bargain 
are fair and equitable. Now the husband of 
defendant No. 1 had died in May 1904 and 
on the 19th of Februay 1905 when the 
agreement on which the plaintiff relies was 
executed, all the properties left by the 
husband were under attachment in two suits 

lA fhi The claims 

Rs soon n ‘o ^ome 

Rs, 8,000. One, it appears, having been 

originally, disposed of eir parie has been 

found 1 P®"ding. The other was 

found to be false and vexations and has been 
ntially dismissed. 

xc recites the difficulties in 

^hiph the widow was placed, states that by 


reason of the suits no one can be found to 
purchase the properties or any portion there¬ 
of at a fair price, and that being thus 
helpess she in order to defray the expenses 
of the litigation and for the benefit of her 
husband’s estate, agrees to sell the whole of 
lb to the plaintiff for the sum of Rs. 2,500 
In such circumstancss, it was, in my 
opinion essential that any one dealing with 
this widow should satisfy himself and show 
that she had taken competent advice both 
as to the manner in which she should meet 
the suits and also as to the provident 
character of the arrangement she proposed 
to enter into But the evidence shows that 
while the plaintiff had the advice and the 
assistance of a learned Pleader of the Alinur 
Bar, this illiterate or semi-illiterate p^rdana. 

W7 T n’’®" influence of 

defendant No. 2, was left to rely upon the 

advice of this layman who, it has been 

shown, was not a faithful or loyal guardian 
or her interesfa. 

When we next proceed to inquire into 
the prudence of the arrangement she was 
making, we find that, while professedly seek¬ 
ing to save the estate of her husband, she sells 

®''®“ of de¬ 

fending the pending suits is not undertaken by 

the purchaser but is thrown upon the widow 

_lhe estate proposed to be sold consists 

mnd situate in Sulkea, a suburb of Howrah 
On two of the plots stand pucca buildings’ 
and some iO bighas constitute lakherai or 

tTt Defendant No. 4 swears 

that the land is worth Rs. 10,000 and that a 

portion has been sold for Rs. 3,000 There 
.3 no rebutting evidence and it is significant 
that plaintiff whose own garden adjoins one 
of the plots finds himself compelled to 
say that he knows nothing of the value 
of land in Sulkea or of this land in particu¬ 
lar. He made, he says, no inquiries about 
the price obtainable for these properties 
in the open market and has not even now 
ascertained their true value. This evidence 
coupled with the recitals in the agreement 
leaves no doubt that the consideration offered 
by the plaintiff is grossly inadequate 

I am thus satisfied that in the transaction 

which he seeks to enforce the plaintiff- 
resident was not acting in good faith and 
took improper and undue advantage of the 
diffiooltiesof fcbe Isfc defendant. 
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Moreover, ho has come into Court ^[‘h the 
false allegation that he has paid the bulk ot 

the purchase-money. • • u i 

For these reasons, I am of opinion that |egj.l^ 

the contract set up by tho plaintiff is not 

one which should be specifically enforced in 

his favour and further that he is not entitled ^ 

to the refund ot the Es. 51 actually paid 

and I, therefore, agree in the order proposed ,j, 

by Eoy learned brother. . 7 

Apjpeal allowed. aj 


(s. c. 0. C» 80 G.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civin Appral No. 8 of 1910. 
November 13, 1911. 

Present:— Evans* J. C.* and 

Mr. Lindsay, A. J. C. 
MOHAMMAD HASHBI ALT KHAN 

and another—PIaAINTIFFS 

versus 

SADIQ, HUSAIN KHAN and anoitieii— 

Defendants. 

Vccd of trust, conduct of trustees after execution of- 

Ou!lh TjL (XVin of 1870), 3 ’ T-" 

appUmlilily ef 7.r,,r(o-(.ift docs aof 

etude trust—Trusts Act (11 of " 

Ttowcr.dcht, diseharrio of, not nnU,,e]ul- J rust, ereuhon 
ot retires no physieul deliver,j-lAujU.Ai rules not up. 
Meailc to Imlin,i euscs-Shiu La,v fixes no nun,mum 
dower s,'l,ilc Suuni I-'uo docs—J’umihj settlements, 

construction of. -p * i r* ai 

Tho coiKhict of trnstecs, as inanifostca after the exo- 
ciition of U»o tlcctl of trust aiul nusconduct on their 
uavt or ueMcct to perform tlieir duties, cannot ho 
out foimainfas a valid icasonfor holdini? that tlio 
autlior of tho trust had no intention of actin'? sonous. 
ly, or for detenniuin^' his intention at tlie tinio n'lieii 

he executed tlio deed of trust. 

Under section 3 (h) of tho Oudli Lans Act, tho 
Mnhaminadaii Law docs not ajijdy to trusts. Tho term 
“rrift” as used in tho section cannot ho interpreted so 

as to includo trust. , , i. i r *i 

The diPcharj?o of a dower debt, due from the settlor 
to his wife, ami tho prevention of future disputes and 
litigation between tlio ineinhors of tho settlor’s family, 
arc not in any sense nnlawfu! within tlio meaning of 

section of tho 1 rusts Att. 

'I'l’.o physical delivmy of the property, in addition 
to the execution of a registereil instrument of tiansfer, 
is not necessary to elTect a valid trust under section G 
of the Trusis Aol- 

In constrniiiL': lamlly SLlllenumts Coiuts are to as¬ 
certain tho real lucanin;.'of llie parties to tlio M-ni.s- 
action; and when lliat meaning has been aseeilainei’, 
if it ap}>oars Hint tlu‘whole plan cannot be eau i-'d 
out but that a part of it can, clToet is to bo given to 

that vavt. 

Tlio rules cstabllslicd in English Courts for con¬ 
struing English documents are not, as such, aiipliea- 
ide to U-ausaclions between natives of this country. 


Ram Lai Sett V. Kanai Lai Sett, 12 0. 663j Ka{ 
Bisheit Chand v. Asmaida Eoer, 6 A. 560j 111. A. 164, 

referred to. . - « , 

In tho case of Shias, there appears to be no fixed 

le^al minimum for dower though in the case of Sannia 

tirero is some authority for saying that the minimum 

amount is 10 dimns. t . 

Sugra Bihi v. Jfasinna J3iot, 2 A. 573, referred to. 

Appel against the decree of the Subordinate 

.Tudge, Lucknow, dated 25th October 1909. 

The Hon’ble Pandit Sundar Lai, Messrs. 

S I. J. Hyam, Mohammad Arahi, Zahur 

Ahmail and Jagmohan Nath Ohak, for the 

Appellants. , _ . 

Messrs. Snnu' JJllah Beg and TFonr finsan, 

for the Respondents. 

.lUDGMBNT.—The suits out of which 
these appeals have arisen have sprung out 
of certain transactions affecting property 
which onco belonged to Nawah Zaigham-nd* 
daula now deceased. 


Zaigham-ud-daula was a son of Ali Naki, 
who was the Prime Minister to the last 
King of Oudh. It is admitted that he was 
twice married, first to a lady belonging to 
the family qf the Nawah Nazim of Bengal 
by whom he had several children, and 
afterwards to a Lucknow lady named 
Umroat-ul-Patima who is still alive. By 
this last marriage, Zaigham-ud-daula had two 

sons, Hashim Ali Khan and Qasim Ah 
Khan. One of the matters in dispute in 
these suits is whether Zaigham-ud-dana 
between the dates of his marriages with 
these two ladies contracted another marriage 
in the Mufa form with an Abyssinian slave 
girl named Zohra Khanam and whether by 
this maniage he had a son called Sultan 

Hflann Alirza. - 

Zaigham-ud-daula was the 
immoveable property situated in 0“^^ “J 
also in Calcutta. The former property 

consisted of shares in certain 
villages in the Lucknow diatncfc and in toe 
districts of Fyzabad and Sitapnr as alw o 

certain house property in 

Lucknow. The Calcutta property consistag 

of a dwelling-house. No 13. Russell Street 

Onlciitta, belonged 

On the 5th February 
daula executed at Oaloulla a dee 
by which he conveyed the 
property just mentioned to two rn L 
of iheni being his -it® 
and the other his lather-in-law, - ^ 1 } 
Khan. Tne purpose ot the trust as 
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ed in the deed was to settle bis property so 
as to prevent disputes after his death between 
the family of his first wife and that of his 
second wife. It was also declared that the 
settlement was made with a view to dischars- 
mgr Ummat.ul.Fatima’s claim for dower, 
babject to certain charges, an estate in 
trust was created in favour of Ummat-ul- 

it atima and her children. The construction 

to be put on this document is another of the 
makers in dispute. 

August 

laas, and in September 1898, his widow 
Ummat-ul-Fatima applied for and chained 
mutation in the Revenue Courts in respect 
ot the Zemindari property situated in the 
Lucknow district. In her application for 
mutation, she made no mention of the fact 
that this property had been conveyed in trust 
to herself and to her father Mehdi Ali Khan 
It IS proved that at the time Ummat-uL 
Jtatima applied for mutation a similar ap. 
plication was put m by Mehdi Ali Khan in 
which he stated that the property had been 
conveyed to trustees and that Dmmat-ul 
batima and the other persons named by her in 
her application had no right to have the pro- 
perty recorded in their names. It is admitted 
that neither the original trust-deed nor any 

produced before the Revenue 
Author, les at this time. The result was 
that mutation was ordered to bs made in the 
name of Ummat-ul-Fatima and the other 
persons whom she described as being the 
heirs of Zaigham-ud-daula, The names of 
these persons were Roshan Ara, who was a 

^^•'eham.ad.daula by his first 
wife, Sultan Hasan Mirzi, the man whose 
status 18 now in dispute, and Hashim Ali and 
yasim All, the two minor .sons of Zaigham -ud 
daula by Ummat-ul-Fatima. 

ul-Fatima, by application 
made in the Court of the District Judge of 
Lucknow, got herself appointed guardian ot 

the persons and property of these two mijor 
sons. It appears also that these proceedings 
were opposed by her father, Mehdi Ali Khan 
who set up the deed of trust and who asked 
toat he might be appointed guardian of the 
children instead of their mother. The 
^rtificate of gnardianship was granted to 
Ummat-ul-Fatima and thereafter, that ig 
in 1900, she applied to the District Judge 
for permission to raise money by mortgao-e 
of the shares of her sons in order to discharge 


certain debts affecting the property. Pur¬ 
porting to act in accordanes with the permi.g. 
Sion which was given to her by the District 

ionfr ^™“®‘-®-Fatims, on the 20th June 
1900, for herself and on behalf of her two 

minor sons,_ borrowed a sum of Rg, 20 000 

rom one Mirza Sadiq Husain on a mortgage 

ot her own share and of the shave.g of her 
two sons. 

On the 3rd November 1900, Sultan Hasan 
lirza, who, as aieady said, had been recorded 
as part owner of the property under tbo 
mutation proceedings referred to abive 
mortgaged his share to tlie same person’ 
namely, Mirza Sadiq Husain, as security for a 
loan of Rs. 8,000. The mortgagee brought a 
suit on this mortgage and obtained a decree 
for sale on the .3rd June 1907-a decree 
winch is still under execution and the 
validity of which is impeached in the=e 
proceedings. On the 30th April 1907 
Mirza Sadiq Husain filed a suit (No. 70 of 
1907 of the Court of the Subordinate Judge 
Lucknow) on the mortgage executed in his 
favour by Ummat-ul-Fatima. In thi.g suit 
he impleaoed Uramat-nl-Patima and her two 
sons as defendants. The amount of tl.o 
claim was Rs. 36,000 and a decree for sale 
of the mMtgaged property was sought in the 

plaint. Ummat-ul-Fatima did not conte-st 

the claim. It was, however, resisted by her 
two sons who set up the deed of trust 
executed by their father and claimed that 
the mortgage was invalid inasmuch as their 
mother, Ummat-ul-Fatima, Was not competent 
to make a valid mortgage of the propertv 
covered by the trust-deed. lu February 
190K these sons Hashim Ali Khan and Qisim 
All Khan filed a suifc against the mortgagee 
Mirza Sadiq Husain and his mortgagor 
bultan Hasan Mirza. (Suit No. 51 of 1908 
of the Court of the Subordinate Judge 
Lucknow) on the basis of the trust-deed 
already referred to. The object of the suit 
was to obtain a declaration that the mortgage 

executed by Sultan Hasan Mirza in favour 

of Mirza Sadiq Husain was a nullity on the 
ground that Sultan Hasan Mirza was not 
in fact a sen or an heir of Zaigham-ud-daula 
and that he had in consequence no interest 
whatever m the property. The plaintiffs 
therefore claimed that the decree for sale 
which Mirza Sadiq Husain had obtained 
rgmrst Sultan Hasan Mirza on (he 3rd 'uno 
l-Or.wasof no effect and could not be 
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executed against the property which had 
previously been conveyed m under ^ 

deed of the 5th February 1895. Mirza 
Ldiq Husain’s suit against Ummat-uh 
Fatima and her sons was decreed y _ 

lower Court (Suit No. 76 of 1907). The 

declaratory suit brought by the sons against 

Mirza Sadiq Husain and ^n M.rza 

was dismissed (Suit No. 51 of 1908). 

The sons have now \o 

against both decrees. Appeal No. 7 of 1910 
is an appeal against the decree in the mort- 
gage suit brought by Mirza Sadiq Husain 

while Appeal b’o, 8 of 1910 is "J 

against the decree dismissing their suit for 

declaration. This last is the principal appeal 
and may be conveniently disposed of first 
inasmnch as the decision of the second appeal 
depends largely upon the decision to be given 

in this case. . -xt o ^ 1 Q 1 ^ 

To take up drat then Appeal No. 8of lyiu. 

The memorandum of appeal contains lorty- 
eeven grounds on which the decree of the 
lower Court is attacked. It has, however, 
been conceded here that these grounds 
give rise to three points only for determina¬ 
tion, namely,— . . la 

(1) 'Whether the deed of trust executed 

by Zlaigham-ud-daula on the 5th 
T’ebrunry 1895, was intended to 
take eflect according to its tenor or 
whether it was nothing more than 
a paper transfer which was never 
meant to he acted upon; in other 
words, whether the execution of 
this deed was a real or a sham 
tvansRction; 

(2) Whether, if it ho found that the 
deed was executed hona fuh with a 
genuine intention to dispose of the 
property in trust, the deed is valid 

in law; and 

(3) Whether or not tho respondent 
Sultan Ilaeaii Miiza is proved to 
he tho legitimate son of Zaigham- 
ud-dauln. 

To begin with the first point. Tt has been 

established and it is no longer disputed that 

the trust-deed was drawn for Zaigham-ud- 
danla hy a firm of Attorneys in Calcutta, 
that it was executed by Zaighani-ud-daula 
on tho 5th Fehrinuy 1895, and that it was 
duly stamped mid registered. Being a 
document exieuited in solemn form and 
having been duly registered, tl.o presumption 


is that U was intended to 

r. olriWr c... th.. lb. 

fid a sham and not a real transaction. We 
shall deal first with the ground disclosed in 

F”t ^'p\"iro.‘ 

C.lJ" -5u.n “rf/S 

March 1908, it was stated that the deed had 

„ever been acted upon, that it was never 
enforced and that it was never accept- 

ed by Ummat-ul-Fatima. It was also stated 

Sat the deed was executed -udu^ 

lent purpose but no such 
specified. Similar grounds 

r.-riu.„ .ft.™.* «'•? 

defendant, Sultan Hasan Mirza. These pl^ 
were somewhat amplified in the P'^o°®®^\“*® 
taken before the Suboidiaate Judge 3ust 
before the issues were struck. It wm then 
stated that Zalgham-nd-Iaula had ’“®^®'^ 
ly divested himself of his 

property in dispute, but that he in act 

remained exclusive owner 
tioii of the deed by appropriating the income 

of it. It was also stated that the P"/P®® 

of the deed was to defeat ‘^® 
Zaigham-ud-daula’s creditors. So far as this 
last plea of an to defraud or delay 

creditors is concerned, the 
for the respondents has staled m the course 

of argument that it never was his case, Md 
is not his case now, that the document in 
question is voidable under the 

section 53 of the Transfer of Property Ac 

(IV of 1882) on the ground that it wm 
executed with a view to defeat or , 

claims of creditors. He stated, 1^®;'®'®%*““ 
there was evidence to show that at tM 
time when this deed was executed, thero 
were certain suits pending against aig 

ud-daula and he relied "P®®“ 
ns upon other facts disclosed by the ®^* , 

in proof of his contention that the docu 

was never intended to be, and 
fact, noted upon and that the whole m e 

of Zaigham.ud.daula was, 
this tiausaction, to still retain t.-Ja 
control of the property iu his own 
Tho Subordinate Judge on this poi® , 
to tho conclusion that there was no . 

disnosal of tbie Dvooorty nndet the _ 
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•leed. His iudgmen6 is not altogether clear 
and it would seem from its lauguage either 
that the defendants were allowed in the 
course of the trial to put forward new 
grounds of attack upon the document or that 
the Subordinate Judge himself raised points 
on behalf of the defendauts which were 
certainly Eot taken in the pleadings. Broad¬ 
ly speaking, the facts upon which the Sub- 
ordinate Judge has relied in support of his 
conolusion that the transaction was a fictiti- 
ous one, may be classed under three heads, 

(1) Facts existing at or before the 

/o^ was executed ; 

Ihe conduct of the Nawab and of 

the trustees subsequent to the 
execution of the deed; and 

(3) Certain recitals contained in the 
deed itself which, according- to the 
interpretation put upon them by 
the Subordinate Judge, went to 
show that there was no real inten- 
tion on the part of the Nawab to 
part with the property 

With regard to the state of affairs obtain- 

log just before the deed was executed, the 
Subordinate Judge has relied principally 
upon the fact tha.t in the year 1894 four 
suits were filed in which Nawab Zaigham- 
ud-daula was impleaded as a defendant for 
the recovery of certain moneys alleged to be 
due on a deed of mortgage. In his judg- 
ment.the Subordinate Judge, referring to the 
institution of these suits and to the fact that 
they were still pending at the time when 
the trust-deed was executed, remarks that 
It IS not at all improbable that the deed was 
executed in order to protect the property of 
the Nawab from the operation of the decrees 
which might be passed in those suits. We 
have not on the record complete evidence to 
show the nature of these suits and the cir¬ 
cumstances in which they came to be 
brought. So far as we can gather from a 
copy of a judgment (Exhibit A29 filed in 

Suit No. 51 of 1908), the facta were these:_ 

Nawab Zaigham-ud-daula had two sisters, 

Hulshan Ara and Raunaq Ara alias Akhtar 
Mahal, the latter being the wife of Wajid 
All Shah, King of Ondh. Each of these 
ladies had a share in certain JagiV villages 
situated in the Lucknow district. In the 
year 1875, Akhtar Mahal mortgaged her 


share to her own sister Gulshan Ara to 
secure a loan of Rs. 20,000 Gulshan Ara 

£fbruaty 18J-i, and on the 

-0th November 1890, Akhtar Mahal renewed 
the mortgage in favour of Gulshan Ara’s 
heirs who were four in number. Akhtar 

Mahal herself died iu the year 1891 leaving 

as her heirs her brother Zaigham-ud-daula 

and her sister Iffat Ara Begam who was 
1894, the four heirs of Gulshan Ara brought 

and "mT! Zaigham-ud-daula 

aII frepresentatives of 
Akhtar Mahal. It seems that each of the 

Loirs of Gulshan Ara sued for his or her 
share of the mortgage-money, that is, Rs. 5,000 
each for principal and Rs. 1,800 each for 
interest The claims were sought to be 

deceased 

Akhtar Mahal and also against the defendants 
personally on the ground that they had 
appropriated moneys belonging to Akhtar 
Mahal 8 estate. Iffat Ara died during the 
course of these proceedings and her heirs 
namely, her brother Zaigham-ud-daula and 
her husband Ah Qadar were then impleaded 

as her representatives, Zaigham-ud-daula 

resisted the claims on a variety of grounds, 
ihe suits however, were decreed against him 
in the Court of first instance but were 
atterwards reversed in appeal in this Court. 
According to the judgment of Mr. Rafique' 
the Additional Judge of Lucknow, by which 
he disposed of the suits of three of the heirs 
a decree was passed against Zaigham-ud-’ 
daula personally on the ground that he had 
received Rs. 32,000 belonging to Akhtar 
-iilabal for which he failed fo accouafc. 

It seems clear enough from this statement 
of the facts that, so far at any rate as the 

mortgage, debt in suit was concerned, 
Zaigham-ud-daula had no reason to appre- 
bend that his own property would be 
affected by any decrees which might be 
passed. He was liable only to have sold 
in execution any portion of the mort 
gaged property which had come to him 

MabT hie sister, Akhtar 

1 . p however, have been person- 

ally liable on the ground set out in the nlaint 

namely, that he had intermeddled wTth 

Akhtar Mahal’s estate and had received sums 
over and above his share for which he had 
failed to account. It is not altogether clear 


r fNDlAN OASBS. 


[1912 




) 


r.;OI(AM.MAD HAS^lIM ALI KHAN SiDlQ HUSAIN 

iVfjt /(^iobam-ud-daula did, as a matter 
of f; cf, realize raoreya from Akldar Mahal a 
c'stnfe in rxccfa ( f the ahaie tv^ which he was 
entitUd iiiider Muharatcadaii liaw, bnr. the 
jadf^meri r.i any rate dees give the impreealon 
it.at tc had received more money than he liad 
alight ir.. Gteatsirees has been laid up'n 
tlio (act (hat personal decrees were beiiifr 
fongl'.t against Zaiglsam-ud daula in these 
i uits ni d it is contended that his principal 
motive in executing this deed of trust must 
have been a desire to cave his property 
from being taken in execution of these claims. 
We aio net at all satisfied that there is any 
fiuWsiaiice in this contention. In the first place, 
it seems perfectly clear that the property 
alTected by the deed of trust was worth a very 
considerable sum of money which far exceed¬ 
ed the i incur.t of any debts which could be 
claimed ^r( ir_ Zaieham-ud-danla in his capaci¬ 
ty as Vgr.l representative of Akhtar ^lahai. 
Tlie otal ( mr-uot claimed in the four suits, so 
far as wc can see, %-('uld come to about 
Ks odd and it Is to bo boino in mind 

that /laigham ud daula was only ono of two 
dtfendai.ts in these suite. The house in Oal- 
tutta, which, w'j.s:. one of the items of the pro¬ 
perty covered hy the trust-deed, was worth well 
over a lakh of rupees and it does not appear 
10 be probable that Zaigham ud-daula would 
havG divested himself of property of this 
great value merely in order to defeat a claim 
of a ccinpavative'iy small amount. We may 
note hcie, however, that we have been 
refened to one document on record which 
would seem to sliow* that it would have been 
I'utilo for /aigham-ud daula, on the 5th 
Ffcbjuary iS95, to transfer property in order 
to defeat the claims of these lour plaintifi's; 
for there is reason to believe th.at in each of 
these suits the plaint ills had already' obtained 
attachment befuio judgment of certain pro¬ 
perty belonging to /aigham-ud-daula. It 
lias already been stated that in tlio year 
liiCO, Umniat-uh Fat ima had applied to tlie 
Dintiict .hulgo of liuchnow for permission to 
raise money by mortgaging the shares of her 
sons in order to pay off claims against 
Zaiglif.m ud-darJ.a\s estate. In connection 
witb this application, LTinmat-ul.Fatima 
lodged iv.'c lists, ono showing the amount 
of tiie (daim npainsl. the estate and tlie other 
purnoj-tirg to show (ho property left hy 
/iaigham ud-d}.uia at tlie rime of his death, 
[a tliis last list, Umuiat-ul-Fatima showed 
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certain debts which were owing to Zaigham- 
ud-daula and in these are included sumS 
which were due from the four plaintiffs just 
mentioned by reason of their suits having 
been dismissed in appeal in the Court of 
the Judicial Coramissioner, Frcra this state¬ 
ment, it would appear that these plaintiffs had 
realized tlie sums decreed to them in the 
first Court for it is stated that they bad 
attached moneys in the bauds of the 
Administrator General, Calcutta, due to 
Zaigham-ud-daula before judgment. It can¬ 
not be said with certainty that these plaintiffs 
bad attached property belonging to Zaigham- 
ud-daula to the full extent of their claims 
but, looking at the statement as it stands, it 
seems that they managed to attach close on 
Ks. 11,003 belonging to Z^ighara-ud daula. 
Taking these facts into consideration, wo 
are not disposed to bold that there is any 
good ground for contending that the deed of 
trust c::ocutod by Z^ighara-ud-daula was in¬ 
tended to defeat the claims of these four 
plaintitfa and wo are unable to agree with the 
learned Suberdinato Judge’s conclusions on 
this point. 

So much f r tho faois existing at the time 
of the cxeouiioii of the deed of trust or im¬ 
mediately anterior to it. We come now 
to tho conduct of Zaighani ud-daula and of 
the trustees subsequent to the execution of 
the deed. Tlie Subordinate Judge has 
dwelt at great length on this portion of tho 
case and has referred to numerous incidents 
which in his opinion led to the conclusion 
that tho trust-deed was a sham conveyance. 
Tbo first point upon which he lays stress is 
that no steps were taken to obtain 
mutation of namet. in favour of the 
trustees immediately after the execution 
of the trust-deed, jro far as thi^ point is 
coiicei lied, it is to ho noticed that mutation pro¬ 
ceedings could be taken cniy in zespectof tho 
zermndaii piopeity. It is quito true that no 
steps wfiie taken the trustees to obtain 
mutation in respect of tho property at 
Luckuov.. The tiist application for mata- 
tation was made by Ummat- 1 1-Fatima in 
September ISbS, t no month after the death 
of Zaighain ud daula. It has already been 
stated that when Ummut-ui-Fatima applied 
on this occasion for mutation of names, she 
made ro meuticu of the fact that the pro¬ 
perly had been conveyed away in trust more 
than three years before. The Subordinate 
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Judge points out that no satisfactory explana- 
tion of the omission to obtain mutation has 
been given. Mehdi Ali Khan, one of the trustees, 
was examined as a witness in the case and ho 
was unable to give any satisfactory account of 
the failure to take these steps. Mehdi Ali 
Khan is, according to his own statement, a very 
old man whose age at the present time would 
be about 75 years. He is on his own admis- 
Sion an opinm-eater and after a perusal of 
his evidence, we do not think that he could 
be relied on to give any very coherent 

explanation of any of the dealings with this 

property. It is as likely as not that he 
never took any trouble to execute his duties 
as trustee. Ihere is some evidence to show 
hat he and his daughter Ummat-ul-Fatima 

who was joint trustee with him were upon 

bad terras and that after the death of 
^laigham-ud-daula, each of them was accusing 
the other of attempting to waste the pro- 
party. So far as Mehdi Ali is concarLd 

be"atL“h^‘^^"^ importance can 

be attached to h.a inability to give any 

explanation of his failure to apply for 

mutation. As for Ummat-ul-Patima, the 

her trustee, she has not been examined in 

daulTd- h"- fn Zaigham-ud- 

daula died in the year 1898,80 no explana- 

tion of this matter can be obtained from him. 

The learned Adoyooate for the appellants 
has sugges.ed two reasons for the default. 

He says, m the first place, that the Lucknow 
property was of small value as compared 

TrnK M Calcutta and that it is 

probable that none of the trustees ever 

bought It worth while to take any trouble 

m the matter. Another explanation is 

atlckr I’® obtained 

atJunckcow because the original deed of 
trust was retained by the attorney, Mr. Farr, 

Sb due to him from 

Za^ham-nd.daula. As regards the first 
explanation We think it may be said that 
whatever the value of the property in Lucknow 

with H ie amount as compared 

with the house property in Calcutta of which 

^igham-ud-danla was the exclusive owner. 

value of this Lucknow property, but here 

the list 

of property which was filed by Ummat-ul- 

takfin ^h^rdianship proceedings 

would statement, it 

would appear that the house property in 
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Laokoow was very heavily iucatnbered while 
ifc would further appear that Zaigham- 
ud-daulas share in the 2 en:zn?nn property 
as also in some of the house property had 
all been let out on lease for a comparatively 
tnaingsum In 1900, at the time when 
Ummat-ul-hatima’s applioation to the Dis- 

rict Judge was made, it would seem that this 
lease had still fi^e years to run. It seems 
fairly certain, therefore, that the income of 
tins Lucknow property must have been 
very trifling as compared with that derived 
from the letting of the dwelling-house in 
Calcutta, a house which in 1S95 appears to 

have been let for Rs. 400 a month and now 

lets for a good deal more. As for the reten¬ 
tion of the original deed of trust by Mr Farr 
under a lien for the costs due to him by 
Zaigham-ud-daula, there can be no doubt 
that this deed was actually kept by Farr and 
was not surrendered till some years 

later when his costs were paid after a suit 

had been instituted by him for their recovery 
We do not consider that this circumstance 
attords any satisfactory explanation of the 
omission of the trustees to apply for muta¬ 
tion. The deed was a registered document 
and a copy of ifc could have been obtained for 
use in the Revenue Courts had the trustees 
been so minded. However, when all has 
been said on both sides, we do not think 
that it can be argued that the omission to 
obtain mutation, unexplained as ifc may be 
is good evidence to show that it was never 
intended that the trust-deed should take 
effect. After all, if any significance attaches 

to this omission, it may fairly be said that 

the fault lay with the trustees and it 
would be difl3cult to conclude that, because 
they were guilty of laches in the matter 
Zaigham-ud-daula, when he executed the 
deed, did not really intend to pass the pro¬ 
perty to them.^ Neglect of trustees to 
perform their duties can scarcely be pufc 
forward as a reason for holding that the 

author of the trust had no intention of actiue- 
seriously. ® 

The next point relied upou by the Sub¬ 
ordinate Judge in this connection is the 
action of Ummat-ul-Fatima in applying for 

mutation in favour of herself and the other 

I'oQfi Zaigham-ud-daula iu September 

1-98. Upon this point the Subordinate 

that Hinmat-nl-Fatima’s 
conduct both with respect to these mutation 
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proceedings and the guardianship proceedings 
whifdi were taken a year later shows that 
she never recognized the trust. Wo do not 
think tliat there is any force whatever m 
this observation^ parliculaily wlien it 
appears, as will be shown later, that IJrnmat- 
ul'Fatiraa did, as a matter of fact, admit her 
position as trustee almost immediately after 
the execution of the deed. It was tlie 
plaintiff-^.’ case that Ummat-ul-Fatima had 
deliberately acted in breach of ber duty as 
trustee by making this application in order 
to have the property recorded in her own 
name so as to enable ber to deal with it 
as her own. It may very well be argued, as 
was argued by the learned Counsel for the 
appellants, that Ummat*ul-Fatima came to 
the conclusion that it would pay her batter 
to ignore the trust than to abide by it. 
Under the trust, she was entitled only to a 
life-interest in the income of tbo property 
flub.jecb to certain cliarges created in favour 
of her two minor sons whereas by asserting 
her position as an heir she would become 
entitled to an absolute estate in a portion of 
the property which she could dispose of 
in any manner she thought fit. We are 
wholly unable to agree with the Subordiiiato 
Judge that Ummab-ul-Fatima’s conduct, as 
manifested three or four years after the date 
of execution of the trust-deed, oau be re¬ 
ferred to as supplying any reliable evidence 
of the state of mind of Z ligham-ud daula in 
February 1895. 

Another circumstance to which the Sub¬ 
ordinate Judge refers in support of his 
conclusion that the deed was never meant to 
taka elfect, is the manner in which the 
rent and profits of the Luoknow property 
were received after the execution of the 
deed, lie refers to the evidence of Mehdi 
Ali Khan in this connection. It lias already 
been pointed out that the Lucknosv property 
was held in lease by one Hakim Safdar 
Husain and the only income derived from 
this property was, apparently, the rent 
which Safdar Husain was obliged to pay 
under the terms of his lease. Mehdi Ali 
Khan’s ovidonoe is certainly not very 
definite upon ti»e point. We have already 
stated that Mehdi Ali Khan is a very old 
man and alluded to the fact that he is 
admittedly a confirmed opium-eater. Ho 
was subjected to a very long examiuatioa 
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and cross-examination during the trial and 

from the record of his evidence which is 
before us, it is apparent that he was not in 
a condition to give any very clear account 
of his previous dealings with the property. 
He repeatedly complained of being unwell 

and at one place we find that he fell asleep 
during his cross-examination. However, be 
stated that daring the life time of / ligham 
ud-daula, he used to act as Ziigtara-ud- 
daula’s Mukhtar and receive the lease-money 
which he handed over to Z ligham-ud-daula. 

He states that after Zaigham-ud-danla'a 
decease, he became the Mukhtar of Ummat- 
ul-Fatima and in that capacity received the 
rents from the 'Tliskiid'-iv. He went on to 
qualify this by saying that these rents were 
received by Umraat-ul Fatima by means of 
Money Orders sent by the Tkekadir, the 
reason being that he (witness) used to be 


away for considerable periods at Calcutta. 
Being asked whose shares of the profits he 
received from the Thekjdir^ he answered 
that ho received the shares of Ummit-ul- 
Fatiina and her two sous. This statement 
appears to have weighed very much with 
the learned Subordinate Judge who points 
out that under the terras of the settlemeut, 
the sons are not entitled to receive any 
shares in the mother’s life-time. He, there¬ 
fore. concludes, to use his cwu language, 
“that the deed of trust was abrogated by 
its author, by the trustees and by the 
beneficiaries.” He also goes on to point 
out that there is evidence to show that 
Sultan Hasan Mirza, for whom no pro¬ 
vision is made in the deed of trust, has 
also been receiving a share of these 
rents. It is, no doubt, possible that during 
hia life-time and after the execution of this 
deed of settlemeut, Z.\igham-ud-daula may 
have received the rents of this property from 
Mehdi Ali Khan, but w© are unable to hold 
that this circumstance can be relied upon to 
show that Zaigham-ud-daula was receiving 
these rents ou his own behalf and not on 
behalf of his wife who under the terras of the 
settlement was entitled to them. It would 
be nothing unusual for Zhigham-ud-daula 
who was living with his wife all this time 
to rectaivo the money on behalf of his wife. 
We think it is more reasonable to assume 
that Zaighaiu-ud-daula received these moneya 
in this capacity rather than ou bis own behalf 
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and for liis own enjoymenf. As for whafc took 
place after his death, it may be that the trustees 
have failed to act as they ought to have done, 
but any misconduct on their part does not ap¬ 
pear to us to be relevant for the purpose of 
determining what the intentions of Zaigham- 
ud.daula were when he executed the deed in 
1895. With regard to the original deed of 
trust, it has already been stated that this 
was retained by the Attorney, Mr. Farr, 
under a lien for costs which were due to 

hirn by Zaigham-ud.daula. It is also to be 

noticed that the trust property previous to 
the deed of settlement had already been 

a sum of Rs. 25,000 
10 the year 1890. The reference to this 
mortgage is to be found in the second clause 
of the trust-deed and Farr’s charge on the 
property ffr this amount is expressly 
declared. After Zaigham-ud-daula’s decease, 
the debts due to Mr. Farr were discharged. 
The costs referred to were recovered in a 
suit instituted on behalf of Parr against 
the heirs of Zaigham-ud daula and the 

Subordinate Judge seems to treat this fact 

as showing that the deed of settlement 
was a fiotitious transaction. He points out 
that Mehdi AH Khan trustee was not 
impleaded as defendant in this suit and 
that the suit was not brought against 
the persons deriving title under the trust. 

It 18 quite clear, however, that the costs due 

by Zaigbam-ud-daula to Farr constituted a 
debt which was personal to Zaigham-ud-daula 
and that it, therefore, follows that any suit 
brought to recover this debt was properly 
inshtuted against the persons who represent¬ 
ed Zaigham ud-daula’s estate. 

We come now to consider some other facts 
which the Subordinate Judge has deduced 
from the language of the document and which 
in his opinion supported the inference that 
the deed was a sham transaction. There 
was in evidence a diary duly kept by Mr. 
barr in the course of his business as an 
Attorney from which it appears that 
^aigham-ud-daula was for several weeks 
before the execution of this deed in constant 
consultation with Parr about the disposal 
of the property. This diary shows that 
Zaigham-ud-daula*s original intention was 
to execute a deed of gift in his wife’s 
favour by way of settlement of her dower 
debt. According to the Subordinate Judge, 
the dooumeut now under consideration “belies 


auy such intention.” We are nnabJe to 
understand this remark for the diary also 
8hov78 that acting on Parr’s advice 
Ziigham-ud. daula ahandoned his original 

ed a deed of settlement instead and as for the 
matter of dower, this deed of settlement speaks 
for itself, for it states quite clearly that the 

a rangement proposed has been accepted by 

Ummat-ul Fatima as a discharge of her claim 
for dower. The Subordinate Judge also 
interpreted the deed as containing a provision 
for the reversion of the estate to Zaigham-ud- 
daula after his wife s decease and he points to 

this as an indication that there was no real 

mtention on the part of Zaigham-ud-daula to 

divest himself of the property. The construe- 

tion to be placed upon the language of the’ 
deed IS a matter which we shall deal with 

more fully hereafter. For the present miT- 
pose. It IS sufficient to say that we are unable' 
to agree with the Subordinate Judge that 
there was any reservation by the settlor of an 
estate in reversion for himself. He then nrn 
ceeds to remark that the arrangemenr pro 
posed in the deed for the elfii . 

Ummat-ul-Patima’s dower debt 

LTiow th‘' “°"ble 'to 

follow the reasoning of the Subordinate Judge 
m this part of his judgment. There is notbi^ 

suggest that the proposed arrangement tas 
an inadequate provision for the discharge of 
a debt amounting to Rs. 85,000 having regard 
to the fact that Ummat-ul-Fatima was then 

a comparatively young woman and that she 

was to receive fairly handsome income for the 
period of her life. Again, the Subordina e 
Judge came to the conclusion that some of the 
recitals m the documents were proved to be 
untrue He refers, first of all, to the stats 
ment that the dower debt agreed upon in the 

case of Zaigham-nd-daula’s first marriage was 
only Rs. 105 whereas the dower debt in the 

case of his marriage with Ummat-nl-Patima 
was a great deal more. He thinks that the 

statement that the dower in the first marriage 

was fixed at Rs. 105 must be false • fir/i 1 

all, because the lady whom he married on that 

occasion was of a very high social position and 

secondly, because the minimum under the 

Muhammadan Law is Rs. 107 The ll ! 

Subordinate Judge quotes the 'case repi 

Sugra Bibi v. Masuma Bibi (1) as 

•(1) 2 A. 673. W as an author- 
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ity for this latter statement. He is entirely 
mistaken in thinking that any such rule was 
laid down in that case. In the case of Shias, 
there appears to be no 6xed legal minimura 
for dowei’. In the case of Sunnis^ there is 
some authority for saying tliat the minimura 
amount is IC dir'itis. There seems to be some 
difference of opinion as to what the value of 
this latter coin is. In some of the dictionaries, 
it is said to be worth about two pence sterl¬ 
ing. Mr. Amir Ali in his work on Muham¬ 
madan Ijaw describes it as being wcith one 
shilling and eight pence. However that may 
be, there is no authority for tho propcbition 
that the minimum dower cannot be less than 
Rs. 1G7. Tho Subordinate Judge also tries 
to make out that whereas Ummat-ul-Fatiina’s 
dower is described in the trust-deed as being 
of the amount of a lakh of rupees, it was 
described in a pamphlet written by /jaigliam- 
ud-daula in the year 1890, as amounting to 
two lakhs. The Subordinate Judge is alto¬ 
gether wrong in this statement. It is clearly 
stated in the deed of trust that Ummat*ul- 
Fatima’s dower was lixed at one lakh of 
rupees piHS a monthly allowance of Rs. ICO. 
In the pamphlet referred to it was said that 
her dower was fixed at about two lakhs of 
rupees” and we are unable to perceive that 
there is any substantial ditlereuce between 
these Btatements. Again, the Subordinate 
Judge, referring to the statement in the deed 
that Zaigbara-ud daula had already provided 
for his family by his tirst wife, came to the 
conclusion that this statement was untrue. 
We are unable to accept the reasons given by 
the Subordinate Judge for the opinion. 
There is nothing whatever to show' that any 
claim against the estate of Zaigham-ud'daula 
has ever been made by any of his children by 
his first wife. Wa may remark here (hat 
these points referred to in the .ludgment were 
not pressed in appeal. We only refer to them 
in cider to show that they possess im import¬ 
ance whatever. 

Having considored all tho points just 
referred to, the Subordinate Judge seems to 
have been of opinion that taken tb'gothor they 
were sutlicient to raise a presumption that the 
w’liolo scheme outlined in tho deed of settle- 
jQfciit of Fehi'uaiy 1895, was meredy a device 
by which Zaigimm-ud-daiila sought to place 
bis property beyond the reach of bis credi¬ 
tors while iu fact it enabled him to maintain 
control over it during bis life-time. The 


Subordinate Judge then went on to consider 
whether this presumption was in any way 
weakened or rebutted by the evidence 
tendered by the plaintiffs. It might very 
well be said that tho above facts relied upon 
by the Subordinaie Judge were by no means 
suflicient to support the inference which he 
drew from them and that in reality there 
was no ease against the deed which the 
plaintiffs were called upon to rebut. How¬ 
ever, assuming that there was any case for 
the plaintiffs to meet on this ground, we are 
satisfied that the evidence they produced 
completely overturned the presumption 
which the learned Subordinate Judge had 
raised. It has already been stated that the 
deed of settlement was executed on the 5th 
February 1S95. On the lOch September 
1S95, a suit was filed in the Calcutta High 
Court (Suit No. 610 of 1895) in order to 
obtain the directions of the Court as to the 
conversion of some of the trust property into 
cash. That suit was tiled by Z^igham-ud- 
daula. His minor sons svere added as plain¬ 
tiffs by order of tire Court. The defendants 
were Urnmat-ul-Fatima and Mehdi Ali Khau, 
tho trustees. Tlie history of the deed cf 
trust was set out in the plaint as w ere also 
the provisions of tho deed itself. On the 
lUtli December 1S95, both Mehdi Ali Khau 
and Umraat-ul-Fatiina filed a written state* 
ment in wl.ich they admitted all the allega¬ 
tions in tho plaint including allegations that 
they were the trustees and were iu posses¬ 
sion of the property, it is proved beyond 
all dispute that this written statement w’as 
signed both by iMebdi Ali Khau and by his 
daughter, Ummat-ul-Fatiuia. /Vihnu /uefe, 
therefore, there would seem to be no doubt 
whatever that both Mehdi Ali Khau and 
LTmmat-ul-Fatima accepted the position of 
ti'uiitees. It was argued before tho lower 
Court, and tho argument appears to have 
found favour with the learned Subordinate 
Jud;:e, that this suit was purely a bogus 
transaction entered into iu order still farther 
to carry out the fraudulent purpose for which 
fho deed of settlement is said to have been 
executed. The Subordinate Judge iu his 
judgment seems to think that the suit was 
never prosecuted to a finish and he, therefore, 
concludes that there was no real intention to 
take any steps to have the trust property 
conveited. In this he appears to be com¬ 
pletely mistaken. There is no doubt what- 
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ever that eventually the High Court after 
making icquiries as to the value of the 
house in question did pass an order allowing 
It to be sold at a certain price. It is true 
that this order was never carried out and 
It IS also true that there is no very clear 
explanation as to why advantage was not 
taken of it in order to sell the propsity. 

1 was suggested that the offer for purchase 
of the property, which was made to one of 
the officers of the High Court at Calcutta 
was afterwards withdrawn. Be that as’ 
it may, It IS incorrect to say that the case 
was merely instituted and never carried to 
a finish. I has been argued here that no 

weight can be attached to these proceedings 
inasmuch as it has not been made clear that 

Ummat-ul.Pa ima was in fact cognizant of 
the ra ure of the case. There is evidence to 

show that she was living at Lucknow at the 
i^me the suit was filed and it is contended 

that the plainliffs have produced no proof to 

explained to her 

and that the written statement to which her 

name was affixed was filed with full know- 
ledge on her part of the facts of the case. 
Ummat nl.Patima was not called as a 

Zirfl appears that the 

plaintiffs applied to have her evidence taken 

Put this application was refused by the 

Imurt on the ground that it was made too 

®, ‘^®^e"'lant 8 never mads any 
attempt to obtain her evidence. They argued 

that It was not their duty but than of the 

Plaintiffs to put Ummat-ul Fatima in the 

witness-box, We are clearly of opinion that 

tbe duty of calling Ummat-ul-Fatima lay 

Mii-za Sadiq Husaiu 
and Sultan Hasan Mirz,. It was Ummat- 

ui.hatima who made the mortgage in favour 

ot bsdiq Husain; it was Ummat-ul Fatima’s 
pplication for mutation of names which 

Tonn Hasan Mirza beiufr record- 

in 1899 as the owner of a portion of the 
property of the late Zaigham-ud-daula. On 
the other hand, the case set up by Ummat- 
nMtatimas sons was that their mother had 
committed a breach of trust and had given 
tne go-by completely to the trust-deed which 
naa been executed for their benefit. The 
aetandants-respondenle have given no satis- 

tactory account of their failure to ca!l 
Ummat- nl Fatima. All that has been sag- 
gested 18 that the mortgagee Sadiq Husain 
Pad reason to suppose that Ummat-ul-Fatima 


would make common cause with her sons 
who are rymg to avoid the mortgage 
There is nothing whatever in the pleadings 
suggest that such a thing was likelv 

Ummat-ul-Fatima never attempted to resift 
the claim brought by Sadiq Husain on his 
mortgage It having been proved that 
Lmmat-uI-Fatima put her name to tbk 

io Court 

ents t"o b"" T” defendauts-respond- 
ents to show that she was acting as thev 

alleged in ignorance of the facts of the case 
and as they failed to obtain Ummat-ul’ 
Fatimas explanation of her condnsl w / 
not think it is open to tlmm to “at tL° 
plea that this written statement was put in 
by Ummat-ul-Fatima without full knowledge 

Its purport. In our opinion, this circum 
8 ance seems to indicate clearly that Ummat 

ul-Fatima very well knew that she had been 

appointed a trustee under the deed of settle 
ment and that with full knowledge of 11 ; 
facts she was content to accept the position 
It cannot avail the defendants to point out 
that some three years afterwards Ummat 

ul Fatima in mutation proceedings resiled* 
from the position she had already adopted 

Having once accepted the office of trus ee 
she could not repudiate it by any such pro 

r898“%he"®’'®tt“‘'®'l September* 

lu matter, however, does not pnr* 

there. There is evidence oq record to qh 

that after 1895 both Cmmat-uI-Fatima tnd 

^ continued to deal with the 

Calcutta property as ferae lees. Ifc was sfeatlw 

before us in argument that sometime in 1901 
they leased the house to two persons. There 
13 no copy of the lease on record but thpr 
are certain letters (Exhibits B 24 to B 51 ) 

Calcutta house was paid regularlv ini m 
B„ k: ■ 
ol these payments were seat in due course 
by the Bank of Bengal at LuoknoTL 

whmh It was stated that payment wSd is 
made to them on production of a jo^t 
ceipt. It 13 not suggested, nor does if- 
appear possible, that these payments if 
have been made in respect 7 aZ o h 
property than the house at 13 a 
Street, Calcutta. These advic’es 
received during the years IQOT j 

I. 1903 »/d I™- 

■ooa filug «loit in Ik, Oalonli, Hi.h torn 
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against the trustee, Mehdi AH Khan, for the 
purpose of obtaining permission to raise 
money by mortgage of the Calcutta property- 
By its order passed in August 1904, the 
High Court gave permission to the trustees 
to raise Rs. 20,000 on a mortgage of the 

property in order to cover costs of repair of 

the Calcutta house, and on the 8th September 
1904 tbe trustees raised this money by 
executing a mortgage in favour of one 
Madbo Lai Dhugar, a resident of Calcutta. 
Yarious other applications of a similar nature 
were filed thereafter and ultimately, on the 
7th September 1907, a further mortgage 
was executed in favour of Madbo Lai con¬ 
solidating the previous debts, the amount of 
this mortgage being Rs. 80,000. ^ Some of 
this money was applied in paying off the 

mortgage-debt duo to Farr which is referred 

to in the deed of settlement. This mortgage 
is still in force. Having regard to all 
these facts, we are of opinion that it is 
clearly proved that the deed of settlement 
was duly given elTect to and that both 
Uramat-\il'Fatima and Mehdi AH Kiian 
accepted the position of trustees. If either 
Ummat-ul-Fatima or Mehdi AH Khan have 
failed in their duties with regard to the 
administration of the trust-estate, it seems 
perfectly clear to ua tliat their mis¬ 
conduct cannot be pub forward as a reason 
for saying that Zaighara-ud-daula never 
seriously intended to convey his property in 
trust for his wife and children. To conclude 
the discussion of this part of the case, all wo 
need say is that we are unable to agree 
with the Subordinate Judge’s fiuding that 
the transfer evidenced by the deed of settle¬ 
ment was never intended to operate, that it 
was never treated as a real transfer by 
Urarcat-ul-Fatima and that it was devisei 
merely in order to secure ^aigham-ud-daula 
the enjoyment of the property without 
apprehension of its being soizod by his 
creditors. This finding is entirely against 
the weight of the evidence and is, in our 
opinion, altogether erroneous. 

The next point for determination is 
whether the deed executed by ^aighara-ud- 
daula on the 5bh February 1895, is or is not 
valid in law. The legality of the deed was 
tpiestioned by both the defendants in their 
written statements. In the written state- 
meat filed by Mirza Sadiq Husain, the plea 
■was that the deed was “invalid” under tbe 


khan. 

law Sultan Hasan Mirza’s plea was that the 
deed was “illegal.” In the proceedings taken 
previous to the framing of the issues, his plea 
was explained to he one to the effect that the 
transaction embodied in the deed was nob re- 
coo-nized by the Muhammadan Law and was, 
therefore, invalid. It io clear, therefore, 
that the case which the defendant originally 
set w? was that the law to be applied 
between the parties was the Muhammadan 
Law. In the course of arguments, however, 
other objections appear to have been advanced 
founded upon the provisions of certain sec- 
tions of the Indian Tiusts Act (11 of 1852) 
and the Transfer of Property Act (IV of 
1SS2). The Subordinate Judge found that 
the law to he applied was the Muhammadan 
Law, that the transaction evidencad by 
t\io deed was to be treated as a gift, that 
the gift was void because there was no 
delivery of possession as required by the Mu- 
haramadau Liw. Ho held that the gift was not 
one for consideration {hibi, hil‘(W and that, 
aocordingly.delivery of possession wasessential. 

Another point on which he found in favour of 
the defendants was that ns the deed purported 
to create a conringeut interest in favour of 
the sons of Z iigham ud-daula to take effect 
after the expiry of the life interest created 
in Musaimnat Ummat*ul Fatima’s favour, 
it violated the principles of the Muhammadan 
Law. He overruled the objeotious to the 
effect that the interest created in favour of 
the children could nob take effect bscause of 
the provisions of sections 13 and 14 of the 
Transfer of Property Act. The first matter 
we have to consider is, whether or not 
the Subordinate Judge was right in hold¬ 
ing that the law to be applied was the 
Muhammadan Law. There is no doubt some 
authority for the position taksn by the 
learned Subordinate Judge. It has been 
ruled in the Bombay High Court, 

Mahommed Sajan v. Yacoohhhai Mahoninisd 
Saian (2), that the Muhammadan applies 
to trusts and th(\t in the case of trusts, delivery 
of possession is just as essential as it is in the 
caso of gifts. The learned Advocate for the 
appellants contests the authority of the ruling 
and has argued that it should not bo followed 
in this Court. He points out that, so far as the 
Courts in Oudh are coucerued, the queatiou 
as to what law is to be applied to any 
paiticular trausaotiou must bo determiuod 
(2) 29 B. 207; 7 Bom. L, 11. 45. 
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with reference to section 3 of the Oadh Laws 
Act of 1876). He contends, and 

we think rightly, that the Muhammadan Law 
can only be applied to the transactions which 
are enumerated in clause (b) of that section. 
Under this clause, the rule is that as between 
Muhammadns, the Muhammadan Law is to be 
applied in all questions regarding succes¬ 
sion, special property of females, betrothal, 
marriage, divorce, dower, adoption, gurdian- 
ship, minority, bastardy, family-relations, 
wills, legacies, gifts, partitions or any 
religious^ usage or institution. He claims 
that this enumeration does not include 
the transaction which is known to the 
law as a trust and contends that trusts 
cannot for the purposes of this clause be 
treated as gift inasmuch as the incidents of 
the two transactions are essentially different. 
A gift, it is said, is transfer of property made 
immediately and without any consideration, the 
result of which is to vest the absolute owner¬ 
ship of the property transferred in the donee. 
In the case of a trust the transfer is made to 
one person in such a manner as to impose 
upon him an obligation to exercise the rights 
of ownership for the benefit of a third party. 
We agree that in construing clause (6) of 
section 3 of the Oudh Laws Act, we should 
not enlarge the interpretation of the term 
^ gifts so as to include trusts. This being so, 
it seems to follow that a transaction such 
as the present one must be dealt with in 
accordance with the statute law (cf. section 
o,clause {/) of the Oudh Laws Act). The 
Indian Trusts Act does extend to Oudh and 
we think it must, therefore, be applied to 
the present transaction unless it can be 
shown that there is anything in the language 
of the Act itself which would preclude its 
peiug so applied. The Act is described 
lu the preamble as being one to define 
uud amend the law relating to private 
trusts and trustees. Under section 1, cer¬ 
tain transations are exempted from the 
operation of the Act. The Act does not affect 
the rules of Muhammadan Law as to Waqf. It 
does not apply to public or private, religious 
or charitable, endowments and it is admitted 
that the frusc with which we are concerned 
in this case is neither a religious or charit¬ 
able endowment nor a Wagfyn the sense iu 
which that term is used in the Muhamraadin 
Law. Wg are of opinion then that the validity 
pf the deed in question oiqdt be deteriniDed 


with reference to the terms of the Indian 
Trusts Act and not according to the rules of 
Muhammadan Law. Section 4 of the Indian 
Trusts Act lays down that a trust maybe 
created for any lawful purpose. Purposes 
which are unlawful are specified in the same 
section, it cannot, we think, be argued with- 
any show of reason that the purposes of the 
deed we are now considering were in any 
sense unlawful within the meaning of section 
4. The purposes as expresed in the 
document were to discharge a dower-debt 
due from the settlor to his wife and to pre¬ 
vent future disputes and litigation between 
the members of the settlor’s family. We notice 
that the Subordinate Judge in his judg¬ 
ment was of opinion that the Muhammadan 
Law must be taken to apply to the case, as to 
hold otherwise would involve a breach of 
clause (h) of section 4 of the Trusts Act. 
This opinion we hold to be erroneous and to 
be based upon a misapprehension of the 
scope of section 4. We know of no provision 
of the Muhammadan Law which prevents 

the owner of property disposing of it for such 

purposes as are expressed in the present deed 
of trust. We take it, therefore, that this deed 
cannot be held to be invalid by reason of any 
provision contained in section 4. Section 5 
and 3 of the Trusts Act declare the manner 
in which trusts can be created. A trust must 
be declared by a non-testamentary instru¬ 
ment in writing signed by the author of the 
trust or the trustee and registered, or it may 
be created by the Will of the author of the 
trust or of the trustee. Secticn 6 lavs down the 
essential elements of a valid document intend¬ 
ed to create a trust. The document must 
indicate with reasonable certainty an inten¬ 
tion to create a trust, the purpose of the 
trust, the beneficiaries of the trust property 
and, except in cases where the trust is 
declared by Will or where the author of the 
trust is himself to be the trustee, there must 
be a transfer of the trust property to the 
trustee. The document wears now consider¬ 
ing is a non-testamentary instrument which 
was signed by Zaigham-ud-daula, was duly 
registered and which contains all the 
particulars referred to in section 6. There is 
nothing in the language of section 6 to 

suggestthat trust property cannot be effectively 
transferred to the trustee by execution of a re 
gistered instrument of transfer or that some* 
thing else is required in addition to the e?ecu' 



894 


INDIAN OASES 


[1912 


UOHAMMAD HASHIM ALT KHAN V. SADIQ HUSAIN 

tioii of such an instrument, such for example 
ns physical delivery of the properly. Applyinf? 
this law, tlierofore, we are of opinion tliat so 
far as the provisions of sections 4, 5 and 0 of 
the Trusfs Act are concerned, the document is 
valid in law to create a trust. It is not to 
be understood, however, tltat wo hold that in 
tliis case there was no delivery of possession 
of the trust property. We liave already 
referred to certain evidence whicl), in our 
opinion, proves tliat so far at any rate as the 
Calcutta property was concerned, there was 
delivery to tlie trustees of such possession as 
the property was siicoptible of. But tbe 
question dies not, in our opinion, really arise 
because as wo bave just said, tlio law as 
contained in tlie Trusts Act is the law to bo 
applied in this case and no delivery of 
possession is required under it. Wo do not 
think it is necessary for us in this view to 
tdke any notice liere of other arguments 
which were urged on behalf of the respond 
ents to show that the transaction was in 
other ways in conflicb with the provisions of 
the Muhammadan Law. 

We have now to deal with tlie other 
objections which were raised in argument 
before the Court below and wbicb have been 
repeated here, arguments which are ba^ed 
upon tbe provisions of certain sections of tbe 
Tran.sfer of Piopcrty Act. Before touching 
upon these objections, we tliink it advisable 
to .set out lure our opinion as to the proper 
corsti notion to be put upon tlio terin.s of the 
trust-deed, fn a previous portion of the 
judgment, wo have stated that tiio Subor¬ 
dinate Judge was of opinion that a reversion¬ 
ary interest in the property to take effect 
upon the determination of Ummat-ul- 
Fatima’s Hfe eetato was reserved to the 
settlor. Wo have also expressed our opinion 
that this interpretation of tho instrument 
was to our minds erroneous. The lasv as to 
tho construction of documents of this nature 
has bcH-n laid down in the well kiioNvn case of 
Lai Sett V. Ka?iai Jjal Sett C»'', ki which 
refiic-nco was made to the judgment of their 
Lordships of the Privy Council in tlio case of 
Hal Ih'shen ( hand v. Asuiaidii Koer (•!•). In 
the cuuiHG of his judgment, Mr. Justico 
AViisoii lemavks as follows : — 

“Tho tr ue ground of decision in that caso 
appear." to mo to bo that in conatiuing family 

(:!) 12 0. G(i:h 

(4) G.'V. uGO; 11 I. A. 1G4. 


KHAN. 

settlements of this nature, Courts are to 
ascertain the real meaning of the parties to 
the transaction : that when that meaning has 
boen ascertained, if it appears that the whole 
plan cannot be carried out, but that a part of 
it can. efTect is to be given to that part. And 
that, accordingly, if the plan be to give a 
pre.sent gift to persons capable of taking, that 
gift id effectual, although it was also intend¬ 
ed tliat other persons incapable of taking 
should afterwards come in and share in the 

gift.” 

In another part of hi.s judgment, the learned 
Judge in an often-quoted passage lays down 
that the rules established in English Courts 
for constiuijig English documents are not as 
such applicable to transactions between 
natives of tins country. He refers to a 
passage in the judgment of the Privy Couuoil 
in the case of lLtnmna7i Pershud Panday (5), 
in which it was said that ‘ deeds and contracts 
of tho people of India ought to be liberally 
construed. Tho form of expression, the 
literal sense is not to be so much regarded 
as the real meaning of tbe parties which 
tho transaction discloses.” To turn now to 
tlie language of the document under consider¬ 
ation, wo tind that after rfcitiug certain 
facts bearing upon liis family history and his 
title to (ho property which he is about lo 
settle, tho author of tho iiust proceeds to 
describe tho purposes for which ho is making 
the .‘settlement. Having done this, he pre- 
cccds to declare that he grants, conveys and 
assigns to the trustees tlio whole of his 
rs'ate, rigid, tiile and intere.st in tho proper¬ 
ty specitied in the scliedule attached te the 
deed. So far as this language goes, wo take 
it to imply that /aigham ud daula divested 
himself ont ii t ly of the property in question and 
transferroil it to the trustees. Following upon 
this, we have a declaration of the trusts upon 
whicl) tho property is to be held. Certain 
annuities of small amount are to be paid to 
two of tlie settlor’s servants and after 
payment of these annuities, Umniat-ul- 
Fatima is to be entitled for her life to the 
balance of tl-o ir.come arising out of the 
property subject to charges for tbe niainten- 
uucG and education of her children. The 
deed then goes on to say (hat after the death 
of Ummat-ul-Fatima, the trustees are to hold 
in trust for all the children of the said 


(5) 18 W. K. SD 0 M. I. A. 39;h 
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Nawab ^ Zaigham-ud-danla by Ummat-ul- 
Fatima Iwuig at the time of the decease of 


the said Nawab and their respective heirs as 
tenants in common in equal shares subject to 
the payment of such of the said allowances as 
may be then subsisting.” Lastly, we have a 
further provision in the deed that upon the 
death of the survivor of the two trustees, or 
If at any time both of the trustees should 
become unwilling to act or incapable of 
acting in execution of the trust, the Official 
irustee of Bengal was to become the trustee 
and to be at liberty to take possession of all 
the property and to exercise all the powers 
and authorities expressed in the deed in the 
same way as if he had been originally ap¬ 
pointed trustee by Xawab Zaigham-ud daula. 
i he argument that the deed creates a rever- 
eionary interest in favour of the settlor 
res 8 upon that portion of the language which 
irecta that the children who were to get the 
estate after the determination of Ummat-ul- 
-e atiraa s Iife-interest were those children 
who should be living at the time of the 
decease of Zaigham-ud-daula, and it is con- 

K was possible at the time 

en e deed was executed that Ztigham- 
ud-daula might survive his wife, he intended 
Hat in that event the estate was to be held 
or ira or the rest of his life and was not to 

^^^.4 children until after his death, 

o oubt, if we look to this portion of the 
ee a one, such an argument is maintainable, 
oat It we are to gather the intention of 
aig am-ud-daula, as we think we ought to, 
yrom the language of the whole of the 
inatrument, we do not think that such a 
coo enfcion can prevail. Zaigham-ud-daula 
c ear y divested himself of all interest in the 
property in favour of the trustees. He made 
DO declaration that in any event the income 

prl f property was to be administer- 

or hia benefit or that the property was to 

evert to him free of the trust in case his 
1 e died before him. It seems to us that lie 
Dever meant that any of this property should 
come back to him. It was to remain with 
^ ® trustees and in the event of their refusing 
0 ac or becoming incapable of acting, it was 

o go over to the Official Trustee of Bengal. 

seems clearly to have been to 
rovi e for hia wife during her life-time and 
pass the beneficial interest in the property 
the children as soon as his wife died. At 
toe time he made this settlement, Zaigham- 


ud-daula bad two sons alive born to him of 
IJmmat-ul-Patima. He meant certainly to 
provide for them and also for any other 
children of himself and Ummat-ul-Fatima 
who might be born thereafter. No other 
children of hm were to take any benefit 
under the deed and no such children could 
come into existence after Umraat-ul-Patima’s 
decease. We think then that it may reason, 
ably be inferred that the intention was that 
any childron answering this description 
should take tliee.state immediately on the 
death of their mother and that, pos.sibly, the 
Nawab may have intended that in the event 
of h.s surviving his wife, the shares of any of 
these children who died before him should go 
to the surviving children and should not 

descend to their heirs. It must be admitted 

that the interpretation of this clause of the 
document is not free from difficulty, but on 
the whole we are quite satisfied that 
Zaigham-ud-daula never intended that the 
property should revert to himself after the 
death of h.s wife and that it should descend 
after his death in accordance with the rules 

A ^ ^ A is to say, only to 

those children who should be alive at 
the time of his decease. 

Having then come to a conclusion as to the 
interpretation which should be put upon the 
terras of the instrument, we can dispose of the 
arguments based upon the provisions of car. 
tain sections of the Transfer of Property 
Act, 150 far as we can ascertain from the 
judgment of the Court below, the sections of 
that Act which were relied on by the defend- 
ants are sections 13, 14 and 15, It ?s not 
arguc-d now (hat section 14 has any applioa- 
tion to the case. As for the objection based 
upon section 13, upon the interpretation 
which we have placed upon the instrument, it 
follows that there was no- reservation by 
Ziigbam-nd.daula of any interest in the 
property to himself to take effect after Ummat- 
ul Fatima’s life-estate. We think it is clear 
th.at after the death of Ummat-ul-Fatima it 

was intended that the entire interest in the 
property should devolve upon the children. 
Consequently, if the transfer is not affected" 
with invalidity by reason of any of the provi- 
sions of section 13, it cannot be made invalid 
under the terras of section 15. Our conclu- 

Sion, therefore, is that the deed mast be treat- 
ed as valid in law. 

The remaining point for decision in this 
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appeal is that which was decided by the lower 
Court under issue 4. The issue is as be- 
_“Are the plaintiffs the eole male heirs 

of Zaigham-ud-daula It is convenient to 

point out how this issue arose. In paragraph 
4 of the plaint it was alleged that Sultan 
Mirza defendant No 2, had no right whatever 
as son and heir of the late Nawab Zaigham- 
ud.daula. In the written statement filed by 
defendant No 1, Sadiq Husain, on the 23rd 
March 1908, it is stated in paragraph 9 that 
Sultan Miiaa is Zaighara-ud*daula’s son from 
his second wife and under Muhammadan Law 
he is entitled to a legal share in his fatheCs 
estate. Sultan Miizain his written state¬ 
ment of the same date stated in paragraph 9 
that ho is the legitimate son of Zaigham-ud- 
daulabyhis second wife Mnsfinnnat /johra 
Khanam. When the case came before the 
Court on the 30th March 1908, Counsel for 
defendant No. 2 stated that his client was the 
son of /jaigham-ud-daula by his viuta wife 
Zohra Khanara alias Karbalai Khanam, that 
Zaigham-ud-daula had brought this woman 
forty years ago from Karbala and that a muta 
marriage bad tsken place at Lucknow two or 
three years later. He added that Karbalai 
Khanam died thirty-three years ago (1875) 
leaving a son defendant No. 2 two years old. 

The following facta material to this issue 
are not disputed. Nawab All Naki Khan, the 
father of Zaigham-ud-danla, went to Karbala 
about 1860 and remained flicre for tliree or 
four years During this period, be acquired 
four or five Abyssinian slave girls and one of 
them was /olira Ivhanam, said to he tho 
mother of v uUan Mirza. Zohra Klianam 
died or disappeared about 1872 and the muta 
raaniage, if it took place at all, must liave 
taken place about 1869 or 1870. Tliisgiil 
was kept in the house of Ali Naki Khan wlum 
he camo back from Kaibalaand, therefore, 
Zaigbam-ud-daula who was then quite a 
young man, probably sixteen or seventeen 
years of age, could have had acc'^ss to l or 
without any difticnlly, and considoriiig her 
position in tho family, it is ditlicult to imagine 
how slie could have elYcctually resisted any 
advances that ho w islicd to make. It is also 
admitted that tluro is no written document of 
any kiml executcil or signed by /iaighain ud- 
daula before his death in 1S9S, in which ho 
had acknowledged Sultan Mirza as his legi¬ 
timate son. On the contrary, a passage in 


khan, 

“rarikh Qiisari,” a book published by 
Zaigham-nd-daula on the 14tb October 1890, 

distinctly sets forth at page 10 that he has 
no !>eirs except those specified therein, 

Tho passage is as below *.— 

“In my childhood, my father married 
me to Nawab Badvsbah Begam alias 
Momina Begam Ala Bahu, the daughter 
of the Nawab Nazim of Bengal. I have 
a son Nawab Badr*ud’daula Saiyad Jahangir 
Mirza from her. As the dower debt of the 
said deceased lady amounted to Rs. 10 > only, 
being the legal dower, she bad no claim in 
respect tliereof against me nor does it lie 
now. Bnt after the death of tliat lady I 
contracted a second raarriaco at Lucknow 
with Nawab Ummat-ul Fatima Begam 
^Mup-zzam Bahu and her dower besides her 

claims as wife comes to about Rs. 2,00,000. 
Therefore, my daughter Nawab Roshan Ara 
Begam, iny elder sou Nawab Saiyad Jahangir 
Miiza, my second son Nawab Saiyad Mune 
Mirza Bahadur and my wife Nawab Ummat- 
ul-Fatima Begam and their children alone 
can be the rightful heiis and claimants and 
they alone are tho owners of and the heirs to 
my entire property. If any other person 
bring forward a claim it wonl.i be deemed 
null and void by Government.” 

There is also a memcranduni Exhibit 
No 3, dated the 10th February 1893, signed 
by Zaigbam-iuhdauln; as also the deed of 
trust in suit, dated the 5th February 
1895. In neither of these is tViere any 
mention of Sulinn Miizv as legitimate 
son of tho Nawab. Tlie first written 
record ( f th.o name of knltair Mirza as one 
of the sons (f tho deceased Zaigham-ud- 
daula appears only after the death of 
Zsighalu -nd daula, when applications for 
mutation of names with respect to the 
Lucknow temiudari property w’ere made by 
bis widow, Ummat-ul-Fatima. These were 
put in, in September and October 18-8. In 
these circumstances, we think that the learned 
Subordinate Judge >Yas wrong in holding 
that tho buidon lay on the appellants to 
prove that Sultan Mitza was not the 
legitimate son ot Zaigham-nd-danla. He 
has relied as an authority on the case of 
Ixoj^udro Nath llaldor v. Jogeudro Nath 
Bunerjee (o). Itr that oase the question 

(h) 11 M. 1. A. 07; lo W. U. 41 (l\ C.)5 7 B. L, R. 
216 . 
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adopt'd brtt"’SwT/f H“r 

found that he had been rf ^ brought i 

adopted son for a period of 

that his legal status had been q cohabitati 

the knowledge of all tho ccepted with the mothf 

tally. The' L.*!,'„ H »' •>■« ».!. there 

held that every allowance u ^ Council can arise 

OSS of evidence during tht ion 

that there was a very strnno- ^ Period and B<itul Bihi 

favour of a man who had\p*’'^^®““’^‘'‘^“aeknowledf 

daring this period. In Ls case“ the Muhamma, 

^aigbam.nd.daula and s’om^ot is o 

death of Zaigham-lid. dauT'u'l 

f apy document stned bv“7 «e 

daula before his deatr p. Zaigham-nd- oflegitimac 

fedging Sultan Mirza as his Ip^ acknow- No defin 

tbe burden of proof clearl^ *?’ °®ee, ] 

respondents to orova ftio 1 '®® ff"® that, as Zai 

JIfrza beyond the slightest*"do?ht°^ 

have been referred to the ”'® legitimate i 

I- ““I =“„2o 

In fiattftai „ r discnss the ( 

(7) , the plLtiff M duced on be 

Pertyon the allega L tW P*’®' *‘'1® Part of tl 

lesdimate son of a certain R " ‘''® ‘‘'f® i 

P?®P a statement made bv ^ be 

Witness in a case in which ho^ ^ 1 ^^^ ®® ^ *be respondeni 

that the plaintiff » u-^ ®^P''®®®fy®fated , 

was asked to ®°“ ^“d the Court ^®®''“®d 

‘0 Bay that ?he “'® “®^Pt 

®OD. It was alee "®® ^’® legitimate ®op s ebare 11 

*b® Eaja had b-f • “r. ®®®® ‘bat J,®P®«.®®®«> 

“•other for some I' *‘'® Plaintiff’s ' 

held th^ fu'™®' ®P*‘® °f ‘bis, it ?°T.,^® 

•nsuffioient tf ®^'dence was wholly ‘be other 

‘beplaintiff ° rr^" •‘'n ^®®i‘i“ao7 of was not a legil 

who was alive ®BPecially as his mother '“‘erest to 

(8) b 1 Ummat.ul.F 

habitation i ghT^i • Prolonged co- ®'®”® 
neceesaril? ; 2 P>-®®nniption was not J“nf-lf9. and 

(71 n n n °“® did not apply o®>^‘>fioate of A, 

0.246. ^ say with i 

7a L Gas 674 ta r. TJmmat-uI-Fa6in] 

“•4^. S9r V«| /-• t 

fQ\ la ^ ^ -L/. 4. 0/y; 64 


89? 


13 0. 0. 265; 7 Ind. Cas. 1019. 


been to the case of a mother who W l 
was brought to the father’s ho ®''® 

an titnte. In the present ^ P“os. 

and cohabitation between P'’°fonged 

^•‘b the mother of Sultan M'^ ®'!“'nd-danla and 
‘be and, therefore, to th“ el Tt "" 

ncil can arise in favour of ^‘’'’®®““P‘‘on 

for Sultan Mirza In frj- ‘®fi^'‘"nacy of 
and B„tul Bibi (9),^ it “ir I^T” 

‘ in acknowledgment of n t ‘bat “an 

<•<1 n.°[i” “*£• ty • 

:n- establish the fact tha' the eafficieat to 

of utS'zzv.zrr'""- 

t'’® ?®f® ‘be question is whether tho 

'he ledgor.atthetimeof makinty tt, 7 ^®bnow. 

on ment, intended to coS upq^Th 

loe whom he acknowledges as hf« P®*"®®® 

‘d- of legitimacy.” ® ®°“ ‘be status 

eve”; cat't'l L“'Z“Z "“t 

-o i.pti..TSL t:, ‘,t‘ 

* pay. 10 «f ■■T.rith“S‘.i.2”“ irt"''.'" 

), cleady lies on th^ ^ burden 

Sultan Mirza is thr^Wr ‘b®'‘ 

’■I Zaigham-ud-daula. We therpf‘“®'^® ®°“ 
discuss the evidence wWcr r; T"®®® ‘® 

t duced on behalf of thp ^ ^ ®, been pro- 

The learned Counsel for the respondent h. 

arn’s^shtelnS prop^^d' 

p zrs ‘.tn; ,*• » 

s;Th^ :r ts'^hi-S” fa'ii" 

was ..I a ley, 

^eir interest to allow him any share fn if 
He has referred principally to the conduct 

JJZTtfTr' " Z’f •■‘ta- 

jt'rlwr.®;/"""'!"*.''' wpitatarf 

certiBcate of August, 'l899." iH-s'suffiSnt 
^ eay with reference to this that 
TJmmat-nl-i’atima had once 

herself to recognition of Sultan Mirza Vs^*^ 
son of Za7gham-ud-danla in her apDlicat- 

foe n,.t.li„ ., ti, „ J 

man. by her weald /oll„, „ . " ^a 
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coarse We are unable to give any weight 

to the^e admiseione without 
the lady herself and it is admi ted that s o 

was not called as a witne_38 

Ff U arced oa their behalf that lo 

was'the duty of the ^^Udy 

and they failed to do so. We have already 

Lid that the appellants did attempt to call 

her but the learned Subordinate Judge re- 

LLd L take her evidence because m his 

opinion the' application °° 

The prooeedinga in connection with this 

part of the case are to be found O" 

of the printed record under order dated the 

7th June 1909. It is not ° 

decide here whether the appellants should 
or should not have asked for the evidence 

of this lady at an early stage “^iL 

What we have now to deal with 

reluctance of the respondents themselves to 
caliber. It being conceded that Ziigham- 
ud-daula had never admitted the legitimacy 
of Sultan MiiEi in any formal ilocument 
during his life-time, but, on the other hand, 
had expressly set out a list of his heirs whio i 
does not include Sultan Mirza, an admission 
made by bis widow after his death acknow¬ 
ledging Sultan Miiza as one of his sous is a 
matter which requires full explanation; 
that explanation could only bo given by 
the lady herself and is not forthcoming. 
The explanation given by the appellam^ 
is that this lady and her father Mehdi Ah 
Khan had quarrelled and the lady thought 
that it would be to her advantage to reject 
the trust in order to obtain actual possession 
of her legal share as a widow. To effect 
this object it was deemed advisable to keep 
Sultan Mirza who had always lived in the 
family on her side. It is not necessary hero 
to express any opinion on the dispute be¬ 
tween this lady and her father which 
undoubtedly began soon after ligham-ud- 
dauWs death. Tlie fact remains that the 
lady’s acknowledgment of feultan Mirza 
as the Nasvah’s legitimate son remains 
unexplained. Wo have now only to see 
what evidence has been produced by tho 
respondents toshow that the Nawabin hislife- 
time acknowledged Sultan Miiza as bis legi¬ 
timate sou intending to confer upon him the 
status of an heir. 


^ fi.Q following conclusion.] 

"we fi"J>^‘‘Lgei7he°burtn w^ob Uy on 

J:ry .CtTis not 

is the legitimate son of / g . 

So far therefore, as this appeal \ 

AnLal No 8 of 1910) is concerned, our find- 

U^s upon the three points for determina¬ 
tion are in favour of the 

The result is that this appeal No. 8 of iJiu 
must be allowed. We set aside the decree o 
the Court below and direct that [ 

the plaintiffs-appellants be decreed with costs 

in both Courts. 


Appeal allowed* 




* 








[After diflouasiug tho evidence, the Court 


* (s. c. 15 C. L. J* 

CALCUTTA HIGH ^^UaT 
Miscellaneods Civil Appeal No. 153 op 191 
AND Civil Role No. 1935 op 1911. 

August 30, 1911. 

Piejrni:—Mr. Justice MooKerjee and 
Jilr. Justice Caruduff. 

SUBHADRA KOER and otbers 

Appellants—Petitioners 

tersus 

DHAJADHARI GOSSAIN and othkrs- 

ReSPON DENTS—OPPOSITE PaRIY. 

GunnUon ami .r.ir.l-.Vccossif!/ (or 

.tu was not necaea for the 
poraoii of a lainor girl: sko had no p P 7 
of wliicli a guardian could tako cUargo. 
.uncl.ineiy ot tho law was sot in 

iiuUicod his servant, tho inutonial gi*andfnthor or ino 

"■aov, to -«Lo an appUertiou ^ 

liimseK as her gurdiau in order that she g 

ultimately luurried to his sou: Jnstitut- 

Hehl, that orilers passed m proceedings 

Cil ami conducted, even if they , hardlv bo 

conformity ^vith statutory provisions, ^ 

niudo in 6omi ;itic judicial 

the orders were wholly without junsdicUou ana 

absolutely null and void. t aa their 

If the parties have ti-oated « 

arbitrator and have submitted to his ^ Jnatter 

though ho had no jmisdiotion to dc^l 
in controversy, his decision is binding upon the 
it Nvere tho uNYurd of an arbitrator. 

Lcdijiu’d V, IhtU* 13 I. A. 184; 9. A. 19 , 

This boctrim', howovor, emmot bo 
circuiustaucoa ot u caso >Yh,©ro tho Juago 
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SUBHiDRA KOER ». DHAJADHARI GOSSAIN. 

acterunir’^juS 'vhereone parby 

wbieh he u^as not fa a no^r ^''-hesfc de-ree. to 
resistance. ‘ position to offer effective 

•Tndge^^of sITaTt Distn'cb 

January 19?! ^'“'’ 3rd and 6th 

Ohitnder Mtfi'er Provash 

idusil Madhub M,jir Moiumdar and 

Petition^t Appellants and 

Sfai.iS« Sd'a.i, *■'** 

sx»T„rv‘ fV" ““• 

ai'r .hmoft . ?•/”* °' ‘®9«. *''• '•H- 

Itiey were mL! I®'' !u ‘I’at 

without jurisdiction^^ 

law, left a 6. by the Mitahshara 

»»C o,* B-tki s.hd«i. Tt. 

‘I>« foarli “ : 

(deceased hJl u Bhatta, had pre- 

Sabhadra Koer oo-wives 

W.whoare tL 

before ug appellants 

three ladies is that 

«• man of consid I^ 3 ,madia Chowdhury, 

opposite rth 

*0 the appeal w« ® respondent 

niarriage of hi'a n ^ anxious to secure the 
ultimately the ®°“ '^‘‘^h Bachhi, so that 
"">ht paL i*L Olhakar Bhatta 

tives of his own Ihe representa- 

assert that Dhaiadho^'^^i. Petitioners 

father of BanhV^^ ’’ “aternal grand. 
Pamadin OhowHB’ ^ servant of this 
1® make an an.r "P '’y him 

JaJse fo^ »PPl?®at>on to the District 
guardian of .^Pl’°*“l®e“t of himself as 
the girl T. P®*"®®!* and property of 
atage that the' ‘his 

property, shfl "’®'® Possessed of no 

estate left Uv B ° f Present interest in the 

and was merely thl Bhatta. 

t® take the eabl^i reversionary heir, entitled 

the three wTi ‘lemise of all 

Phajadhari was°'^^’ application of 

three widows b opposed by the 

represented fn fB “PPoars to have been 

conrseof thess nrL "^“^ge, in the 

Were under thn n j®®J*ngs, that the widows' 

persons and tLT?^ unscrnpnlons 

that the hfe of the girl was in 
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‘r'"- ’*• “» 

no deSnite infnr and we have 

Hnd antecedents character 

«.t.r. ..d .“ti of ir ’’■T"’- »'■ 

the three ladies TT ^ influence upon 

District Jndg; deZ^d" 

”“7 i.7.'r i-*b.SE;'Lt 

otrorL”S:‘,r £ 

influence and control of those VlV 

and concluded that the end mig'ht‘L° aXrd 

the‘r'protrtier i t : 

Chowdhury^ With this 'oS ^ vlTt: 

?rderT of"a“n to pass a seri;s of 

orders of an extraordinary charaoter, which 

cannot possibly be justified un ler the pro- 

iTha! “^‘B® and Wards Act. 

It has not been disputed that it was no 

competent to the learned Judge to dealTn 

any manner, directly or indirecfly, with the 

Tefor! T‘ ‘*B '^''® ®°ly “^tter 

before him was the question of the appoint- 

ment of a suitable person as gnardkn of 
the person of the infant, and also 
her property, if indeed, she had any 
property at all. The ladies, however, were 
obdarate_ and refused at one stage to 
Place heir property in the hands of Ramadin 
Chowdhury as had been sug-gresfeei by the 
District Judge. The learned Judge there¬ 
upon proceeded to reoord in the order sheet 
more than one order to the effect that if the 
widows did not agree to the terms proposed 
by the Court, the minor, whom they dearly 
loved would be taken away from their 
custody and placed in the hands of her 
maternal grandfather who would be appointed 
guardian of her person. The learned 
Counsel for tne petitioners has described the 
method pursued by the District Judge as 
judicial coercion, and there can be no room 
for reasonable doubt that, although he may 
have acted from the best of motives his 
orders were wholly without authority, and 
he put pressure npou the widows in a manner 
never contemplated by the framers of the 
Guardians and Wards Act. The result was 
that the widows at last yielded to the 
pressure of the Judge. A Commissioner 
was appointed to make an estimate of the 
assets in their hands. The terms were 
arranged by the learned Judge himself, and 
ultimately a lease of the estate in the hand 
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OOPAL LAL V. niHORNI. 

,, Ik. ,ldO.. Jh.«aO.« 

,“r pS;. r 

wore ^irroq M (jaardians of 

appoiDtraaii^ of 8tep-dau?hter. 

t,he person of ^ranted and t'ley 

This application ® guardians. Bat 

were formally reasonable doabt 

there is no roo™ voluntarily 

that this '1^°^'’^ througbont protested 

made ; the wido guardian m 

that the nroperty of Bachhi 

respect of the person application 

was wholly . was not only 

of Dhajadhari in bat^ beha 

not made at the instance 

infant, bn p, ^f^ury to enable him to 

get the girl rnarried Dibakar 

ultimately to J j the matter, it is 

Bhatta. In this view 

clear that f'® .p, proceedings, from 

cannot be , gVevous misapplica- 

beginning to end, . - statute. No 

tion of the . the protection 

guardian was needed ^ fi 

iaJher o the infant, to make an application 

sr'=rz‘ isst: :irrrf“ 

t zitt “zZ zip 

nomina y hardly be regarded as 

invlst^d*" with the efficacy of legal orders 
made in bona Me judicial proceedings. The 
Tders are ivholly svithout jurisdiction 
and must be treated as absolutely null 

'^"it^bas been sugge-sted, however, by the 
learned Vakil who appeared to show 

cause that the District Judge acted as an 

arbitrator chosen by the parties and that 
his deciaion cannot conseciuen y 0 
oballeuged by them by way of appea to this 
Court. This argument is wholly fallacious. 
No doubt, as ruled by the Judicial Committee 
in the case of Ledqard v. Bull (.1), B U'® 
parties have treated a Judge as tlieir 
arbitrator and have submitted to bis dooisioii, 
even though be had no iurisdiotioii to deal 
(D9A. Wli lUl. A. 131. 


wifV the matter iuUontrove. 

is binding upon plain, however, that 

of an arbitrator. possibly be applied to 

this doctrine cann P .phe 

the cricumsranoes hy any fiction of 

Judge caunot ® ^ ^^hitrator chosen by the 

law, to have b®®" acted under 

parties voluntari y , highest degree, to 

judicial pressure of the ^ 

which they resistance. It is 

effective and ®“® how, under these 

difficult to aPP^'® o{ the learned 

circumstances, ^ ^ either as proper 

•hbn.Ht.d a. ih 

controversy between 1^®“- appeal is 

-rbe result, therefore,^ " f/e lolu^ All 

allowed, and the 1 jhe brd 

the orders of March 1911 are 

.lanuary 1911 t without jorisdiotion. 

discharged as roa to their co^ls of 

Th, .PP. 11 ..I. ’Z‘ S...t b.lo.. Ir.. 

this Court, as also of ^he bou^^ 

Ramadin and misohievoua 

proceedings. We 

iu the '‘PP®‘‘\^^^er for costs in the Rule. 


(, 0 15 C. L. 3. 120.) 
CALCUTTA HIGH COU^T 

S.co.pC.vaArr-^f26o 

GOPAL l'aL SAHAI-Pluniih- 

APPBtLAKT 

versus 


versus 

-Wcd-r ‘’'i7lp"h™f Co..rt-/ec to be paW‘<» 

n-hich onice ,s -'-‘’.‘‘“-P Cl ........ Ivs. 


o„ which onicr is 

" used iu rotorouoe to com. 

puiaaorot time tiom dtto‘!“tho^k“the 

the context. - ' -- 

«k 


sbb;— r ,1^,“:!, 4 i..'?.« ««■ “•» 


■'•'Z s:;;.bv. n.b.... bjwp'ts .rJL. 

nWowod and whothov ttio da} ou t depend 


I 


I 
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B (1808) 15 Ves. 248 at p. 254; 10 

•K. K. 68, relied upon. 

construction seems to be that where 

admits of and where it is to his detriment the 
languap should be construed as strictly as possible ” 

Co'^tf/e:aTeek”f"'" 

Held, that the intention of the Court was to allow 
tt© plaintiff full Seven days. 

Appeal against the decree of the Subordi¬ 
nate Judge of Chapra, reversing that of 

theMunsif of Chapra, dated the 27th May 
1909, 

Babu Bwarka Nath Mitter, for the ADoel 
lant. 

Babu Indu Bhusan Brahmachari, for the 
Respondent. 

JUDGMENT.—The sole question of law 
which arises in this appeal is, whether the 
suit IS barred by limitation as has been held 
by the Subordinate Judge in reversal of the 
decision of the Court of first instance. The 
plaintiff commenced this action on the 29th 
October 1908 for declaration of his title to 
a house purchased by him on the 26th 
Ootober 1^6 and for recovery of possession 
thereof. His title was disputed by the 
defendants, and it was also urged that the 
claim was barred by limitation. The Courts 
below have concurrently found upon the 
merits in his favour, but they have differed on 
the question of limitation. It is not disputed 

1000 ^^.°^* 26th October 

yUo anddid not re-open after the annual 

vacation till the 29th October 1908. The 

plaint was presented on that date, but it was 
found that the full amount of Court-fees had 
not been paid on the plaint. Thereupon, the 
following order was made; “Plaintiff to file 
e'ci Court-fee and also summons and 
taWana and copies of plaint in a week." 

i-urt carried out the order of 

the Court on the 6th November; the plaint 

was registered and the suit was tried in due 
wurse. No objection was taken at the trial 
by the defendants that the order of the Court 
had not been duly carried cut. But when 

the unsuccessful defendant appealed to the 

ubordinate Judge, she contended that the 
order of the first Court had not been 
carried out because the deficit Court-fee had 
been paid on the eighth day after the order 
had been made. The Subordinate Judge 
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accepted this contention as well fonndo/l j 

* o" ‘1 

oriinarCo^H Y deficit 

6a tna,u fcfa© day on wInV)^ ^ j ^ 

.J:■ r ^ ™.“- 

i„„i ""t™”’ ord.'r 

iT ll *’*'® description and 

whether the day on which the order is n,ade 

istobe .nclnded or excluded, must depend 

upon the circumstances and the reason of 

the thin^ Once such reason was suggested 
by Lord Esher in the case of In re vlrt 

Ex parte Easbuck (4). The learned Judgj 

observed: A fair rule of oonstruotion seems 

to be that where the computation is fn 
or the benefit of the person affected, as 
much time should be given as the language 
admits of, and where it is to his detriment 

(5) Now, there can be no question that^ 

in this case, the intention of the Onn-f ’ 

to allow the plaintiff full seven dat Z 
payment of the deficit Court-fees 0000 ^ 
quently, we must take it that the order 

Of the Court was duly carried out when the 

deficifc^ Court-fees were paid in a week 
exclusive of the day on which the ordfir Z 

p"~p>= Of "• 


(1) (1700) 2 Salk. 625' 1 Ltl 'Rottw. u 

(2) (1895) 1 Q. B. 378/ 64 L.* J Q B oQo ^ 

135; 72; L.T.62;43W. R.228 ^ 

S 0895] ITi: 
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8AR00P CHAND V. TFtARAM. 

adopt, accords with section 9 of the General 
Clauses Act and section 12 of the Indian 
Limitation Act. We may add that, in 
England, it is well settled that in any 
case in which a number of days, not 
expressed to be clear days, is prescribed by 
the rules of the Supreme Court, the same 
ought to be reckoned exclusive of the first 
day and inclusive of the last day. (See 
Order 64, Rule 12 of the Supreme Court of 
England, andaDaniell on Chancery Practice, 
Vol. I, p. 37). We are, therefore, of opinion 
that the .suit is not barred by limitation and 
that the judgment of the Subordinate Judge 
cannot be supported. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge reversed 
and that of the Court of first instance restored 
with costs in all the Courts. 

Appeal allowed. 


(s. C.8 N. L.ll. 17.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 251 op 1911. 

Novemberl4,1911. 

Present: —Mr. Batten, A. J. C. 

SAROOP CHAND— Appellant 

versus 

TULA RAM— Respondent. 

AHcmiion^lUitcmtc executant—Scribe writing 
executant's signature—Not an attesting uitness. 

A document was oxecutodby an illitorato oxeoutnnt. 
The scribe wrote his name as Imving scribed the deed 
and also as the actual writer of the executant’s sig¬ 
nature. TIo did not .sign ns attesting witness: 

Held, that tl»o scribe could not bo regarded ns an 
attesting witness of tbo document. 

Aiab V. MangnI, ON. L. U. 152; 8 Ind. Cas. 1110, 
followed. 

Appeal against the decree of the District 
Judge, Seoni, dated the 17th March 1911, 
reversing that of tiie lat Munsif, Seoni, 
dated the 29th November 1910. 

Mr. M. R. Dixify for the Appellant. 

Mr. M. Ohucherhutti/^ for the Respond 
eut 

JUDGMENT.—In this case, the appellant’ 
suit on a mortgage-deed hag been dismissed 
by the District Judge on appeal, mainly on 
the ground that the mortgaged-deed was not 
properly attested by two attesting witnesses. 
The facts are that the deed is written by tlie 
hand of Wazirkhan who also wrote the name 
of the executant, who was illiterate, the 
signature being “Signed Barwar Bhoi 
Wft5^ir^^an” which evidently means, and is 


deposed to by Wazirkhau himself as meaning, 
that it was signed by Barwar Bhoi by the 
hand of Wazirkhan. There are also the 
signatures of two persons purporting^ to be 
attesting witnesses. The word gawah 
‘witness’ appears, followed by the names of 
two witnesses Ganna and Jeonia, also written 
by the same scribe Wazirkhan. Ganna 
called as a witness says he is illiterate and 
that his signature was written by Wazir¬ 
khan. It has been found on the evidence 
that Jeonia who is dead was not present 
when the document was executed. Thus, 
there was only one attesting witness, proper¬ 
ly HO called, namely Ganna, and the scribe 
did not sign as an attesting witness. The 
executant did not even put his mark. It is 
settled law in this Court that a scribe of a 
document who w'rites his name as the writer 
of the document cannot on that account pose 
as an attesting witness, even if he did see 
the deed signed by the executant. 1 am asked 
to distinguish the piesent case from the case 
of Ajtih V. Mangnl (1) on the ground that 
the scribe Wazirkhan has been called as a 
witness, and that he not only wrote his 
name as having scribed the deed, but also 
wrote his name as the actual writer of the 
executant’s signature. It is argued that he 
has thus expressly attested the executant’s 
signature. It appears to me, however, that 
the reasons against allowing the scribe of 
the deed to be considered an attesting wit¬ 
ness given in the case cited, apply at least 
as strongly against the scribe of an illiterate 
man’s signature being considered to be an 
attesting witness of that signature. The 
signature is really the work of two persona, 
the illiterate executant aud the person who 
writes his name for him. If, in the case of 
an illiterate man who can write his own name, 
it is necessary to have two attesting witnes¬ 
ses, it is at least as necessary to have two 
independent attesting witnesses when the 
man cannot write his name but it is written 
I for him by another, in order that the fact 
that it has really been written by the 
authority of the alleged exeontant may be 
established. A scribe cannot be an attesting 
witness of what he has himself written. For 
these reasons, I agree that the deed was not 
attested according to law aud I dismiss the 
appeal with costs. 

Appeal dwmiVwd* 
(1) 6 N. L. R. 152; 8 Ind, Cas. 1119. 
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CHALASAMr RAMIAH «. CHALASAMT EAMASWAMI. 

T. 155; (1912) 1 M. 17. N- 199 1 

MADRAS HIGtH OOURr ’ 

^iviL RmsjoN PETmoN No. 728 op 1911 

January 30, 1912. 

Present:~-Mv. Justice Miller and 
/^ttat "*^stioe Sundara Aiyar 

CHALASAMr RAMIAH-DeLndant- 

Petitioner 

CHALASAMT RAMASV7AMI_Pi,4intiff 

r )^ .... —Respondent. 

7;*. 4 (Viiofisrcy 

18g3J, s. li Interlocutory order-nZZn ' 

in joint posaeTsbo'^hi”" s°VutUwf t""""''," 

21: (1910) I ir.V; N J- 

512; Chakrapani Asari v’ Tin ' f' •*• 2; 8 Ind. Caa. 

Chinnasami Pillau y L!-' ^2““, 19 M. 5C, 

yeluOounclan y 234; 

relied upon. ' Qoundan, 20 M. 289, 

^^^^^^ishnamma V. Bhagamma n Ar d 

^• 73."drintsTecL "• j- 

'“fttrdtute Conrfr 
PetiLon, under section 115 of Ac6 V of 

order^^tr^Court ^ revise the 
PIloT a). ^'Strict Munsif of 

Lllore, dated the 17th day of Octoher lOn 

Original Suit No. 615 of 1911 " 

inf to^h^FuirP ’APPellant.-Accord- 

Ohflff Rench decision in Rnngiah 

entftleJ‘tf“fT'“''"'' ‘h® Plaintiff is 

Court.fee under Put^Poses of 

thp Prt * Cl section 7, clause 4 (6) of 

Plaifti?crnnot^fix »° far. But 

purposes of inr' valuation for 

Mad'^as Civil p 14 of the 

nerof vel 4- the man. 

It says £it°“l,^“'’ii’iurisdictiou. 

inauuen aa t L So d 

5 of the (^our Ft^A" s" C°", J’ f 

Civil Conrfc 4 ^ 1 . of the 

the su^bW to all oases in which 

oSer ?mmr"ur "® °p 

partition auits^also^ »PPiies to 

is land ^ subject-matter 

Act does not Ir, 

that section l/of^thfc^“? ^ctioa.6 provides 
of IS?'! n * Courts Act, HI 

»nder section 3 ’’Tf were framed 

lection 14 of the CiS oJurt A^7s JTri 

T. 3;-8 Ind 'cas.^su’' N- 755; 9 M. L. 
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Therefore, section 8 of the Suits Valuation 
Act does not apply. Plaintiff cannot fis any 
valuation he pleases to choose his own 
forum. Rama Aiyar y. Sankara Aiyar (2)- 
^yaram Jagnwan v. Qordhan Bas fSL 

v2, n Z Totaram (5) - 

Velu Qoundan v. Kumaravelu Goundan fSh 
Bamakn^namma v. Bhagamma (7). ^ ’ 

f: ^^^aohandra Rao, for the Respondent 

Section 8 of the Suits Valuation Act applies' 

because according to the Full Bench aZa • ’ 
in Rungiah Chetty v. Subramania OhHty (iT 
Plaintiff can fi. his own value for Court.’ 
^es, under section 7, clause 4 (b) of the 

Court Pees Act, in a partition suit of tb's 

nature and it does not fall under the cases 

ITr Spc'r Valuation 

Act. Section S, 6, 7, and 9 of the Suits 

Valuation Act also confirm this view. 
Chinnasami Rillai v. Raruppa Udayan (8)- 

Satmya Mavahj.Minammal (9); Guruvajamma 

y. Unkataknshnarna Ohetti (10); Ohinnammal 

y- Madarja Rowthsr (11); Hari Banker Butt 
V* Kail Aumar Patra (12). 

T. PTctkosuin in r6ply* — 

Eani Banker Butt v. Kali Kumar Patra (12) 

IS expl^ned away inalater casein Musammmat 

Sibt Umatal Bctul v. Musammat Nanii 

Xoer (4). The decisions in Samiya 

Mavah V. Mmammal (9); Guruvajamma v. 

Venkatakrishnama Chetti (10); Ohinnamal 

V. Madarsa Rowther (11) refer only to the 

question of valuation of Court-fees. Sections 

3, 4 aud 6 of the Saits Valuation Act must 
he read together. 

JUDGMENT.—This is an application to 

revise the order of the District Munsif’s 
Court of Ellore holding that the suit for 
partition lastituted by the plaintiff in that 
Court was within the jurisdiction of his 
Court, The question raised for decision 
before him was whether a plaintiff, claiming 
partition but alleging that he is in posses¬ 
sion jointly with the defendant of the pro' 
perties belonging to both in common, ij 

entitled to value the relief claimed bv him 

(2) 31 M. 89 at p. 92j 17 M. L. J. 573; 3 M. h T 7? 

(3) 31 B. 73; 8 Bom. L. R. 885. ' -i* 73. 

(4) 11 C. W. N. 705; 6 C. h. J. 427. 

(5) 33 B. 658; 11 Bom. L. R. 1074; 4 Ind. Oas 242 

(6) 20 M. 289. (7j 13 M. 56. ’ 

(8) 21 M. 234. 

(9) 23 M. 490. 

(10) 24 M. 34. 

(11) 27 M. 480. 

(12 >32 0.734; 9 C. W. N. 690. 
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for purposes of jurisdiction according to his 
own discretion, or whether the rules con¬ 
tained in section 7. clause 5 of the Court 

Fees Act, apply to such a suit. The Munsif 
held that the plaintiff was entitled to put 
his own value on the relief claimed by him. 
This petition asks us to set aside that order. 

A preliminary objection is raised by the 
respondent that we should not intefere as 
the order in question is an interlocutory 
one. It is not contended that we have no 
jurisdiction to set aside an interlocutory 
order, and the decisions of this Court have 
fully established that we have power to do 
80 . In a case of this sort, where the ques¬ 
tion relates to the proper tribunal that has 
jurisdiction in the cause, we are not willing 
to refuse to consider it on the merits. 
Proceeding to deal with the merits, we must 
start with the proposition laid down by a 
Full Bench of this Court that, so far as 
valuation for Court-fees is concerned, section 
7, clause 4 (6), applies to a suit for partition 
where the plaintiff alleges that he is in 
possession along with those against whom 
he claims partition. liungiah Olutty v. Sh6- 
ramania Chetty (1). Section 8 of the Suits 
Valuation Act makes the valuation for 
purposes of juiisdiolion the same as for the 
computation of Court-fees except in certain 
specific cases. The present case is admitted¬ 
ly not within the exception. Frima faciei 
therefore, the plaintiff in a suit for partition 
would be entitled to value his relief for 
purposes of jurisdiction. But it is contended 
that section 14 of the Madras Civil Courts 
Act III of 1873 lajs down that for purposes 
of jurisdiction, the rules laid down in section 
7, clause 5 of the Court Fees Act, must bo 
applied in all cases where the subject-matter 
of a suit is land, and that where partition 
of land is sought, the subject-matter is 
land. But sections 3 and G of the Suits 
Valuation Act show that section 14 of Act 
111 of 1873 is really not applicable where 
recovery of possession of land is not sought, 
for section 6 enacts that, on the framing of 
rules by the Local Government under section 
3 for the computation of the value for juris¬ 
diction purposes in suits for recovery of 
possession of land, section 14 of Act III of 
1873 shall stand repealed. It is unlikely 
that such a provision would be made if 
section 14 of Act III of 1873 were regarded 


as applicable to any suits for land other 
than for recovery of possession. Section 9 
of Suits Valuation Act also goes to strengthen 
this conclusion. The inference, therefore, is 
that section S of the Suits Valuation Aob 
applies to suits for partition which are not 

also suits for possession. 

In Chakrapani Asa7i v. Narasinga Rau 
(13) and OMnnasami Pillai v. Raruppa 
TJdayan (8), section 14 of Act III of 1873 and 
section 8 of the Suits Valuation Act were re¬ 
garded as applicable to a suit connected with 
land according as it was one for possession or 
not. In Vein Qoundan v. Kumaravelu Qoundan 
(6), it was decided that section 8 of the 
Suits Valuation Act was applicable to a suit 
for partition. The cases Bamakristnamma V, 
Bhagamma (7) and Ramu Iyer v. Sankara 
Aiyar (2) have no bearing on the present 
case, as the suits there were for registration of 
documents. Section 8 of the Suits Valuation 
Act was, therefore, inapplicable. In Roma- 
kristnamma v. Bhagamma (7) reference was, 
no doubt, made to section 14 of Act III of 
1873 as laying down the rule for determining 
the value for jurisdiction but that was before 
the Suits Valuation Act was enacted. We 
must hold that the Munsif was right in 
holding that the plaintiff was entitled to 
value the relief for purposes of jurisdiction. 
It is unnecessary to consider the question 
whether the plaintiff’s valuation is final and 
not liable to any control by the Court, 
becanse that question was not the subject of 
the Mnnsif’s order. We dismiss the petition 
with costs. 

Petition dismissed, 

(13) 19 M.6G. 


(s. c, 8 N. L. R. 18.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 563 op 1909. 

April 11. 1910, 

Present: —Mr. Skinner, A. J. 0. 
SHRIKISON— Appellant 

tersMs 

CH AT A RSIN G H—Rkspondbht. 

Mortgage—Registered deed — Subsequent transfers^ 
Koticc, 
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A registered mortgage hy a person entitled to dis¬ 
pose of immoveable property binds the property as 
apmst subsequent transferees from the mortgao-or. 
It IS not necessary for the mortgagee to prove That 

the subsequent transferees had express notice of his 
mortgage. 

Questions of notice arise only when there is a con- 

aict between a registered deed and an unregistered 

deed or oral sale, or when the transferor is not entitl¬ 
ed to dispose of the property. 

Sul-hnandan v Sadaram, 13 C. P. L. R. 43, explained 
and distinguished, ^ 

Appeal againsb the decree of the Addition¬ 
al District Judge, West Berar, Akola, dated 
the 19th July 1909, modifying that of (he 

, 30th Novera- 

her 1908. 

Mr. J, for the Appellant, 

Mr. M. B. Dixii, for the Respondent. 

JUDGMENT.—The plaintiff-appellant sues 

to enforce a registered mortgage by the de- 
tendant Ohatarsingh, under whom the other 
defendants claim through a subsequent sale by 
him to their vendor, Jhabba Rao. The 
plaintiff 8 suit for sale has been dismissed on 
pounds which are not made clear in the 
judgment of the Court of first instance, but 
are explained by the lower Appellate Court 
which has upheld the dismissal of the suit' 
taking the view that the plaintiffs are’ 
prchasers without notioe, registration having 
been held not to be of itself notice by this 
Court in Sukhnandan v. Sadaram Seth Q). 
The plaintiff has come up in second appeal 
and the decrees of the Courts below are, in 
my opinion, clearly unsustainable. 

The lower Appellate Court has overlooked 
the fact that the decision of Ismay J 0 

by which it held itself bound, was giren 
in a case in which the right in question was 
the equitable right created by a hypotheoa- 

tion of future crops, not a legal right in 
existing immoveable property. Prima facie 
the poperty was subject to that right, and 
could ply be transferred subject to it. 

1 here is no doubt a current of authority in 
the Bombay High Court to the effect that 
a mere mortgage without possession cannot 
take effect against a subsequent mortgagee 
or purchaser who has obtained possession 

thereof. But it has been 
held by the same High Court that a purchaser 
With express notioe of a previous mortgage 
takes subject to it, and that either possession 
nnder a previous mortgage or registration 

(1) 13 0. p, L. B. 43, 


of it prior to the execution of the subsequent 
trpsfer 18 equivalent to notioe-(see Mayne’s 

Hindu Law and Usage, pages 516—518^and 

the authorities there cited) If t “ 

™i.b. i. B.„ b ns 

held for adopted, and registration be 

Tn fl, P this purpose equivalent to notice 
In the Central Provinces, the view that has 

of the CaloutL 
and Madras High Courts that a registered 
mortgage by a person entitled to dispose of 
immoveable property binds the propertv 
and that questions of notice only arise voh 
there is a conflict between a registered dec^ 
and an unregistered deed or ora] sat ! 

of the property, and the 2 Qd and 3 rd defend 
ants consequently entitled to hold it free of 

Ktri/ h^ tothr t“ae^d 

if'SZ Transfer of Property 

applicable, though' the A^'b^d Tot^'^tl 
been introduced into Berar) that “after 

fransf that the 

«ith nnbusiness.like negligence ^ 
se^arching the registers in the registration 

The respondent’s learned ConnHaJ r. 
raised in this Court an objecLon L 

Plaintiff’s dmding the mortgage and sJn: 

for half the mortgage-money only, the • 

p..d oj h .11 Ih, d.b.. Bpt'bi. 

It shonld therefore, have^ boL" iLfTnX 
first Court and cannot be allowed to be 
raised in second appeal. The decrees of thi 

lower Courts must be set aside and fha 
rernanded to the Court of firsi TlZeTr 

refunds of the Court-fees 1C ZLl T 

of 1 st and 2 nd appeal, and the other "iists 

in this Court and in the lower AnnfvT 

S’.;..'"'"SM? 


remanded. 
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VALLIAMMAI ACHI V. NATAEAJA PILLAY. 

[8. c. 11 M. L. T. 157; (1912) 1 M. W. N. 198.] 

MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 1769 

OF 1911. 

January 29, 1912, 

Present: —Mr, Justice Miller. 

VALLIAMMAI ACHI, by her Agent 

DORASAWMY PILLAY— Petitionee— 

Respondent. 

versus 

NATARAJA PILLAY and others— 

Respondents. 

Jppcal — OI)Jecf{oy)-Mc)/io .— Adl/ni/ }‘(ntics — rartic.^ 
Tiot ■nccesisnri/ io appeal — Civil Vracednre Code (.IcT I’ 
of lOOS;, O. ALf, r. 20. 

Thoiifcli a Court bus ]to\vor io a<Ul parties in ap¬ 
peal indcpciuleiitly of tlie provisions of Civil Troco- 
(lure Code, Order XLI, rule 20, yet wlicn a person is 
not a necessary i).arty to an ap))cal, a respondent 
should not he i)crinittcd to add liini as a party and to 
raise cross-objections against liim. 

Jadunnnd'ia Crasad Sinjh v. Kocr Kaili/an Singh, 
15 C. Ij. J. bl; 1^ Tnd. Cas. G53; Jiishtm Churn Roij 
( howdhiirij y. Jogendra Nath Roij,2(jC. Ill, referred to. 

Petition prayinj? that, in the circuraatances 
stated therein and in the affidavit tiled here¬ 
with, the High Court will be pleased to issue 
an order bringing the names of the respond¬ 
ents in Appeal No. 21d of 1910 cn the file 
of this Court (Original Suit No. S of 1909 on 
the file of the Subordinate Judge’s Court of 

Negapatam). 

Mr. T. E. Veyikof iTonia Sastriar^ for the 
Petitioner, 

Messrs. 0. 5. EamachamJra Iyer, Tv. Bha- 
shyavi lynigar and S. Krishnaimtrthi Iyer, for 
the Respondents. 

ORDER.—The first defendant is the appel¬ 
lant. 

The respondent, who has filed his memo¬ 
randum of objections (the plaintiif in the 
suit) has by mistake, ho says, omitted to make 
the 2nd and 3rd defendants parties to the 
memorandum and applies now to add their 
names to the record. 

It has been contended that 1 have no power 
to add parties to an appeal except under 
Order XLI, rule 20 of tlio Code of Civil Pro¬ 
cedure, but I am clear that there is no ground 
for that contention. But it is also contended 
that inasrauoh as the 2nd and 3rd defen¬ 
dants aie not interested in the appeal pre¬ 
ferred by the appellant, they ought not to bo 
made parties; not only does the appellant 
claim no relief against them, but if the plain¬ 
tiff succeeds against them, the appellant will 
be in no way directly affected, but, if affected 


at all, will be indirectly benefited, for it is 
said the plaintiff will recover property not 
only for himself but for the appellant. The 
appellant, however, does not seek any relief in 
this direction. 

In these circumstances, can the 2Qd and 
3rd defendants be made parties at the re¬ 
spondent’s instance ? Order XLT, rule 22, 
gives the right to the respondent to take by 
way of memorandum of objections any objec¬ 
tion to the decree which he could have taken 
by wsy of appeal and the sub rale (3) seems 
to make clear, what at one time was in doubt, 
that the re.spondent may raise objections 
against oo-re&pondents. But in the most 
recent case w'hicb T have seen, Jadunindan 
Prasad Sivgli v. Kaer KaUyan Singh (1), the 
principles adopted in Bishnn Churn Eoy 
Choicdhry v. Jogendra Nath Eoy (2) are 
affirmed; while it is noted that the new Code 
is in some lespects wider than the old. Ap¬ 
plying the principles laid down in the earlier 
decisions, tl.o learned Judges state as a test 
that where a person is not a necessary party 
to the appeal, a respondent should not be 
permitted to raise objections against him 
(page 64). If I apply that test, I must 
dismiss this application. I am asked to hold 
that, according to the views of this Couit, 
that test would not be applicable. But I 
haveb?en referred to no case herein which 
objeetioi'.s have been allowed, when the 
plaintiff-respondent preferring the (bjeotion 
can gain not hii g as against the appellant, and 
when the otlier respondents against whom 
the objections me urged are in no way affect¬ 
ed by the decision of the question to bs decid¬ 
ed between the appellant and the respondent 
preferring the objection. 

Wide ns are the words of the Code, I am 
prepared to accept what I deem to be the 
view taken by the Calcutta High Court of 
their scope, at any rate so far as to hold that 
in a case like the present, the plaintiff must 
proceed not by way of memo, of objections bat 
by way of appeal. 

I dismiss the application with costs. 

Application disfnissed. 

(1) 15 0. L. J. 61; 13 Ind. Cas. 653. 

(2) 26 C. 114. 
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GOtIRI DUTT V, AMAR CHAN0. 

(s. c. 15 C. L. J. 49.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal Ho 2941 op 1908 

May 12, 1911. 

Present’. Mr, Justice Mooterjee and 
Mr. Justice CarndufP. 

GOURI DUTT— Dependant No. 1__ 

Appellant 

versus 

AMAR CHAND and others—Plainpifps_ 

Respondents. 

^ Civil Froced^ive Code (Act XIV of 1882;, . 9 . 205-- 

Assets realised by sale or othenvisef^ mcaninq of-- 
Irxvate payment by jiulgment-dehtor to one decree-holder 
Appeal-~Civil Procedure Code (Act Vof l90S),s. 103 

bch. II cL (26)~Appeal, secoiul^Suit to compel refund 
of assets improperly distributed under section 295 ^ 

lo constitute a realisatiou withia the meamno. nP 
realised either by sale m execution under process of 

the Court or m one or other of the modes expressly 
prescribed by the Code. pit.saiy 

8ew Bux Bogla v. Shih Chunder Sen, 13 C. 225 
^osonnomoyi Dassi v. Sreenath Roy, 21 C 809* 

Su.raj Bharthi, & B. 588 
and Gopuidui v. Chunm, 8 A. 67, relied upon. 

I'^'^hapHya y, Yusuf Sahib, 28 M. 380; 15 U. L. J 
^ 02 , referred to. 

Therefore, a payment made privately by a judo-ment- 
debtor to one of Ms decreee-holders is not^n asset 
within the meaning of section 295. 

Where a suit is commenced on the ground that 
the plaintiff is entitled to relief under section 295 
the mere circumstance that he is ultimately found to be 
not entitled to succeed on the merits, does not alter 
the nature of the suit. Such a suit is excluded from 

the jurisdiction of a Provincial Small Cause Court 
and a second appeal lies. 

Appeal from the decree of the Subordinate 
Jadp of Mozuffarpur, dated the 14th Sep¬ 
tember, 1908, affirming that of the Munsif of 
MozufFerpur, dated the Slst March 1908. 

Babu Shorosht Oharan Ultra, for the An- 
pellant. 

Babu Baldeo Naraian Singh, for the Re¬ 
spondent. 

s —This is an appeal on behalf 

o h© first defendant in an action for recovery 
of money, commenced by the plaintiffs under 
the penultimate paragraph of section 295 of 
the Code of Civil Procedure of 1882. There 
18 no controversy between the parties as to 
the circumstances under which the claim has 
been put forward. The plaintiffs allege that 
they themselves as well as the first, fourth and 
nffch defendants, held decrees for money 
apinst the second defendant, that the latter 
also held a decree for money against the third 
defendant, and that in execution of their 
deoress they have attachad the decree held by 
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the second defendant against the third 
defendant. The Court thereupon directed 
rateable distribution of the assets that might 

e revised in execution under section 295 
. ll. Cod. of 1852. E,f.o, f™ 

rder, a certain sum was realised and distri- 
buted according to law. It appears, however 
that although theplaintiffsas well as the first’ 

fourth and fifth defendants had attached the 
decree lield by the second defendant against 

the third defennant, it was the first defendant 
alone who had taken steps to execute 

IffpL be observed that the 

effeco of an attachment of a decree for money 

under section 2/3 of the Code of 1882 was to 

stay execution of that decree till the Court 

which passed the decree sought to be executed 

cancelled the notice or the holder of the 
decree soeght (o bo executed applied to the 
Court receiving such notice to execute its own 
decree. The only one amongst the execution- 

creditors of the second defendant whohad taken 
the necessary steps wa.s, as we have already 

slbsHi He got his name 

substituted lu the decree held by the second 

defendant against the third defendant and 

consequently occupied a position of advant- 

age Tbe third defendant then sold to the 

immoveable property 
which be possessed and which bad not been 
attached in execution. The consideration- 
money was paid into the hands of the third 
defendant who gave a portion thereof to his 

creditor, the second defendant. The second 

fb? fi f r /"r* ® payment to 

the first defendant. This transaction took 

place on the 26th July 1903. On the 27th 

August 1904, it was intimated to the Court 

on behalf of the second defendant that his 

claim against the third defendant had been 

satisfied out of Court. The first defendant 
also at the same time notified to the Court ' 
that his claim against the second defendant 
bad been satisfied by payment out of Court 
Tbereapon on the 16th Angnst 1907. the 
plaintiffs commenced this action te compel 
the first defendant to have a rateable distri¬ 
bution of the money appropriated by him- 

ID other words they claimed that assets had 

been paid to the first defendant unlawfully 
m contravention of the provisions of seetmr. 

295, and that, therefore, he could be compel¬ 
led to refund the assets. The Courts below 

have concurrently made a decree iu favou^ 

of toe plaintiffs. Upon appeal, the learned 
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Va’-il for the first defendant has contested the 

validity ^^3 «ot liable to bo 

lateably distributed amongst himself, the 
pt ntiffsand the fourth and fifth defendants 

Lcause it .as rot assets realised b b 

re"m”;rning :rstuon ^5 of the Code of 

1882 In support of this proposition, reliance 

has been placed upon the cases of . cw 
has '’een p ChunJer Sen (1). 

Bvx Sreennnth Bov (2), 

. iUonant Suraj Bharthi 
Iv'Z^raollui^. Chunni Loll (4). These 

airshow" that to constitute a realisation 

within the meaning of section 29o ot tne 
Code of 1882, the sura must be realised either 
by sale in execution under process of the 
cLrfor in one or other of the modes express^ 

W nrescr'bed by the Code. 1 he learnea 

J.dge. oilts High Co.rt h... 

S.fi.,.h., .na h,ia,,i. 

Vihudhapriya Tirthoswami v. Yuzuf bahib 
(5) that the words “assets realised y sa e 
or otherwise in execution of a decree, mean 
that the assets must be realised by some 
process of Court in execution, and, therefore, 
oil cover only sales held by the Court and 
could not be extended to private sales by the 

judgment-debtor of properties attached. In 

the case before the learned Judges of the 
Madras High Court, the money had 
in fact been paid into Court m satisfaction 
of the debt of the attaching creditor. It was 
ruled that that circumstance did not rnatce 
any difference and that the money could not 
be treated as assets realised under section 
295 of the Code. It is not necessary fur the 
purposes of this case to go as far as the 
learned Judges of the Madras High Court 
have done. The present case, in our opinion, 

• is reasonably free from difficulty. Here the 
money has not been brought into Court. 
The payment has been made privately by 
the third defendant to the second defendant 
and by the latter to his creditor, the first 
defendant. It cannot be contended that this 
money was in any sense as.sets realised by 
sale or otherwise in execution of the decree. 
We may point out that it has been ruled 


(1) 13 0. 225. 

(2) 21 C. 809. 

(3) 0 B. 588. 

(4) 8 A. 67. 

(5) 28 M. 380; 15 M. L. J. 202. 


n IV,•= Pnnrt in the cases of Eari Sundari V. 

by tll’B Coult in ^ 

(7) acd Hcshun Lall v. Ram Lall 
(8) That money deposited under section 174 
nf the Bengal Tenancy Act or under section 
?10A of the Code of 1882 cannot be treated 

within the meaning of section 29a. .be 

learned Vakil for the respondent baa, however, 

contended that the acceptance of this view 
enables the first defendant to defeat the pro- 
vSns of section 295 of the Code. In cur 
opinion, there is no force in this contention. 

The plaintiffs might have protected hem- 

selves if they had taken steps to execute the 

decree attached by them and in execution 
thereof had attached the property which was 
transferred by the third defendant to the 
first defendant. If such 

have taken the property subject to the 
lien imposed thereon by the other execution- 
creditors of the second def^da,nt. If t ey 
now find themselves in a difficulty, it is dne 
entirely to lack of diligence on their part. 

We may add that it has been contend^ed 

by the learned Vakil for the respondent that 
this appeal is incompetent because it is in 
contravention of the provisions of 102 

of the Code of 1908. The learned Vakil for 
the appellant has, on the other hand pointed 
out that the suit is not cognizable by a 
Court of Small Causes by reason o Manse 
26 of the second Schedule of the Small Cause 
Courts Act. The learned Vakil for the re¬ 
spondent, however, has suggested in reply thet 

as the plaintiffs are found not to be entitled 
to any relief under section 295, it ought to be 

held that the suit is not one V'® 

penultimate paragraph of that section. Ih 
argument ia obviously fallacious. The plain¬ 
tiffs have commenced the suit on the groan 

that they are entitled to relief under section 

295 of the Code of 1882. the mere oiroum- 
stance that they are ultimately found to be 
not entitled to succeed on the merits, does 
not alter the nature of their suit, m 
follows, therefore, that the appeal is oom- 

^^The result is that this appeal is allowed, 
the decree of the Court of appeal bslow set 

(G) HC.',W.',N. 195. 

(7) 1 C. W.;N. C95. 

(8) 30 c;202. 


liSTDIAtJ OASteS. 


909 


Vol. XIII] 

GAHESHDAS vJsHAKKAK. 

aside, and the sait dismissed with costs in all 
the Courts. 

Appeal allowed. 


(s. c. 8 N. L. K. 22.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Misobllaneods Civil Appeal No. 12 op 1911. 

Septembar 2^, 1911. 
Presant\~Ur. Sfcanyon, A. J. C. 
GANESHDAS —Appellant 

ve} SU8 

SHANKAR— Re 3PONDENT, 

Tenancy Act (XI of 189S>), 
ss. 6, 47,48,70, 71,72,95— Transfer of tenant-i'ight — 
Transfer prohibited by s. 46 or s. 70^Jurisdiction of 

Court—Suit to avoid transjer. 

VVhere a transfer of tenant-right would be Talid 
between the parties thereto in the absence of the pro- 
iHbiUon contained in section 46 or section 70 of 
tbe Central Provinces Tenancy Act 1898, it cannot 
00 avoided except in the manner and to the extent 
provided by that enactment. 

No suit would lie in a Civil Court to avoid such a 
transfer. 

^^ayaram v. Shaligram, 16 C. P. L. E. 135, follow- 

DaJt Vithal v, Jfores^wiar Venhatesh, 1 N. L. R. 112, 
not followed. 

disfeued! 

Miscellaneous appeal against the order 
® the Disti*ict Judge, Hoshangabad, re¬ 
manding the case decided by the Subordi¬ 
nate Judge, Hoshangabad, on 6th Septem¬ 
ber 1910. 

Mr. G. I, Suhhedar, for the Appellant, 
r. J, Mittra^ for the Respondents, 

JUDGMENT.^—The disposal of this 
appeal has been rendered difficult owing 
0 e. failure of the Courts below to 
ascertain, and set out an intelligible 
statement of. the facts. As far as they 
can be gleaned from a meagre and oon- 
record, I will endeavour to relate 
plaintiffs (a father and two sons) 
a* jointly, the landlord of a village called 
aamarda in the Hardi Tahsiloi the Hoshanga- 

Gn * *1 that village, three persons, 

t vin a, Khema, and Sukhya, were formarly 
nan s. They were three brothers, the sons 

Kurmi, What was the precise 
nnqa^i^ their holding or holdings it is im- 

* 5 and 344, bald in oocupancy-teaure, 


were included therein. There is reason, from 

think that Govinda was separate from bis 
brothers, but even that cannot be stated with 

dealings with the defendant Ganeshdas, and 
as usual, became heavily involved. He held 
from them, inter alia, two deeds of mortgage 

executed and registered in due conformity with 
the provisions of the Registration Act. on the 
2l8t October 1898, whereby they bound their 
lands in Samarda as collateral security for 
tne payment of the sum of their debts These 
dealings between the tenants and defendant 
appear to have been subsequently dealt with 
by some process of arbitration—probablv a 
Debt Conciliation Board—which resulted in 
a scheme for the adjustment of the dahfq 
On tJiel4th November 1905, two decrees 
were made by the Court of the Subordinate 
Judge of Hoshangabad, purporting to be 
based on awards. Bv one of these (Casa Nn 
640 of 1905), Rs. 400 were declared payable 
by Khema and Sukhya to the present defend¬ 
ant, Ganeshdas, on account of a mortgage-deed 

dated 2l6t October 1698, on two other bonds’ 
and on accoant-bookg and it was ordered that 
this sum should bs pxid off in sixteen annual 
instalments of Rs. 25, It was further decreed 
that 17’50 acres of land in Samarda, held 
by these debtors (nature of tenure not 
stated), should continue mortgaged till the 
decretal debt Lad been fully satisfied; and 
that, in case default was made in respect of 
two instalments, the creditor should be put in 
possession of the mortgaged land and recover 
his debt from the usufruct. By the other 
decree, Govinda was declared liable to pay 
Rs. 320 to Ganeshdas in respect of a mortgage 
bond dated 2l8t October 1898 (erroneously 
written ‘1895’ in Exhibit P.4) of another 
bond, and a decree, and he was directed to 
re-pay that sum in sixteen annual instalments 
of Rs. 20 each. As collateral security his 
land in Samarda (nature of tenure notstated) 
measuring 30 acres, was to remain mortgaged 
and here, as in the other case, on default 
made in respect of two instalments, the 
creditor was to enter upon possession and 
satisfy himself out of the usufruct. Appa¬ 
rently, the tenants failed to meet their 
obligations, and the defendant Ganeshdas got 

possession of the lands. On the 22ad 

September 1908, the tenants Govinda and 
Sukhya executed a document whereby they 
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Burrendered to their landlorde, the P^^ent 
plaintiffs, their occupancy rights over faelde 
Nos 244 245 and 25 1 , measuring 24 SO acres, 

and' assessed at Rs. 45. Thereupon, the 
plaintiffs applied to the District Revenue 
authorities for possession of the above lands 
from defendant, who was stated to be holding 
under a transfer in violation of the provisions 
of the Central Provinces Tenancy Act. By an 
orderof the Deputy Commissioner of Hoshang- 

abad, dated 30th March 1910, the plaintiffs 
were referred to the Civil Court. In ooedience 
to that order, the present suit was filed, the 
plaintiffs claiming to eject the defendant on 

the ground that the transfer to him as mort- 
gagee, having been made without their 

consent, was not binding on them. 

It so happens that the mortgages, under 

which the defendant mainly holds the land in 
dispute, were executed on the day on which the 
Central Provinces Tenancy Act 1898, came into 
force By virtue of section 5(3) of the General 
Clauses Act (X of 1897), the enactment must 
be deemed to have come into force with the 
first moment of the 2lst October 1898. 
Therefore, so far as the occupancy-tenure now 
in dispute is concerned, the two mortgage- 
deeds were rigistered in violation of the 
nrovisions of section 46. sub-sections ^3) and 
(5) of the said Tenancy Act. This condi¬ 
tion of things seems to have been discovered 
for the first time after this suit was filed, and 
a preliminary objection was taken by the 
defendant’s Pleader that the remedy of the 
plaintiffs against the transferee lay bfore the 
Revenue Ofiicer, and not in the Civil Court, 
The Subordinate Judge accepted this conten¬ 
tion and dismissed the suit: but, on appeal by 
the plaintiffs, the Difetrict Judge, following 
the rule of law laid down in Doji Vithal v. 
Moreshwar Veyikatesk (1). held the defen¬ 
dant to be, in law, a trespasser, and 
plaintiffs'' suit to bo one, in substance 
though not in form, a suit to eject a trespasser 
in respect whereof the Civil Court jurisdic¬ 
tion is not barred. The decree of the 
Suboidinate Judge was, therefore, reversed 
and the case remanded for trial and decision 
upon the merits. The present appeal has 
been made against that order of remand. 

The question presented is by no means 
free from ditEoulty. Section 70 lays down 
for ordinary tenants the same rule of law 


(1) IN. L. 11.112. 


as is enacted by section 46 for occupancy- 
tenants, in respect of transfers of their 
holdings, and. therefore, the ratio dectdenii 
in Dayaram v. Shaligram (2), which was 
the case of a transfer by an ordinary tenant, 
is equally applicable to the case of a transfer 
by an occupancy-tenant. It is important to 
remember that the case before Drake-Brock- 
man. A. J. 0., was one of sale of an ordinary 
holding made by the tenant on the 5th April 
1899, by a deed which was registered the fol¬ 
lowing day, and that there, as here, both execu¬ 
tion and registration were inadveitently in 

violation of the Tenancy Act, 1898. It was 
held that the Iransfercauld only be avoided in 
the manner provided by that enactment, 
which bad “ deprived the landlord of hia 
remedy to have the transfer declared void in 

a Civil suit,” 

In Ohamru Sao v. Tulsidin Singh (3), there 
is, at page 50, a direct affirmation of the 
proposition contained in Dayaram v. Shalig^ 
ram (2), by a distinction drawn between a 
transaction prohibited by the Tenancy Act, 
but otherwise valid between transferor and 
transferee, and one which is invalid in¬ 
dependently of the prohibition aforesaid. 
The case before Ismay, J. C., was one of a 
transfer by a deed compulsorily registrable 
which in fact had not been registered. In 
such a case, the apparent transferee was 
rightly held to be no transferee at all but 
a mere trespasser ah uiitio^ and the jurisdic¬ 
tion of the Civil Court was held to be not 

barred. 

But in Daji Vithal v, Moreshwar Venkatesh 
(1), the same learned Judicial Commissioner 
went further, and held that an inadvertent 
registration of a transfer in violation of sec¬ 
tion 46 (5) of the Tenancy Act, 1898, was, in 
law, no registration at all, and placed the 
transferee in thesame position as the transferee 
in Ohamrn Sao v. Ttdsidin Singh (3).The head- 
note refersto a case of registration obtained by 
fraud, and if the dictum had stopped there, 
I should have had no difficulty in reconciling 
it with Dayaram v. Shaligram (2) ; because 
fraud vitiates the most solemn proceedings, 
and orders obtained thereby are ah iniho 
void, in all cuses, by reason of the fraud. 
But in the body of the judgment 1 find this 
passage: — 

(2) IG C. P. L. U. 135. 

(8) 7 1C. P. L. 11. 49. 
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“Where regiafcrafciou is essential to the 
validity of a transfer, the transfer is no longer 
possible. If through inaivertencs or from some 
other cause, a Registrar or Sub*Registrar 
does admit any such document to registration, 
he acts in excess of his powers and the 
document cannot be deemed to be duly 
registerd,’* 

In accordance with this view, the learned 
Judicial Commissioner ruled that the stated 
transferee was a mere trespasser against 
whom the landlord could obtain an ejectment 
decree in the Civil Court. This seems to be 
in direct conflict with the law propounded 
in Dayaram v. Shaligrm (2). 

Upon a careful consideration of the subject, 
I am of opinion that the dictum, in Dayaram 
V. Shaligram (2) is correct, and that where a 
transfer of tenant-right would be valid be¬ 
tween theparties thereto in the absence of 
the probibitiou contained in section 46 or 
section 70 of the Central Provinces Tenancy 
Act, lr98, it cannot be avoided, except in 
tbe manner, and to the extent, provided by 
tbat enactment, as indicated in each case by 
the concluding words of sub-section (3). It 
seems to me obvious that the object of the 
Legislature was to give the Revenue OflScer 
very plenary powers over transfers by 
occupancy and ordinary tenants, so as to 
dispose of each case on its merits, and in 
accordance with equity and good conscience 
in their bearing upon a tenant’s liabilities. 
The Legislature had to provide for a very 
wide range of circumstances. It had, on the 
one hand, to sustain the land policy of 
securing the true agriculturist against the 
rapacity of the money lender, and, on the 
other, to prevent such protection from 
being used as a screen by the tenant for 
avoidance of his just liabilities. 

The only practicable method of secur- 
rog. the necessary elasticity of treatment lay 
in placing the tenant’s transfers in the hand of 
the Revenue Officer for treatment in accord¬ 
ance with the demands of each case. There¬ 
fore, an applicant under section 47, or 71, 
be placed in possession upon terms 
which are to be guided by rules made for 
that purpose by the Local Government as 
^6 Chief Revenue and Executive Authority, 
■Wow, can it be supposed to have been intend¬ 
ed that these powers should be confined to 
such petty transfers as can be made without 
ft i^egistered instrument, and that in all 
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other cases the transferee should be held 
a trespasser, whether his deed was register 
ed or unregistered, and be liable to treatment 

Civil 

ConrlP I think not: and yet that would he 

the logical conseqaence of the interpretation 

ot the law contained in Dali Vithnl ir 

M^ar Venkatesk (I): for Lotion 93 o" 

the Tenancy Act excludes any theory of 
concurrent jurisdiction in the Civil Cnnrf 
and the Revenue Officer. In my opinion 
the key to the problem of interprLation 
here presented is to be found in the following 
passage in DayaramShaligram (2) af 
page 139:— Such prohibition of transfers 
as the new Act contains is a creation of its 
own and the scope of the prohibition must 

be determined by its own provisions” 

Where a transfer 13 invalid, irrespective of 

the provisions of section 46 or 70 of the 

Central Provinces Tenancy Act, 1S9S fch 

enactment is not called into operation- ’there 

18 nothing upon which it can fasten: there is 

no otherwise legal transaction for the consi 

deration of the Revenue Officer. He cannot 

be required to make terms upon the basis of 

a nullity. In such a case, the intended 

transferee is not a transferee at all, and, if he 

enters upon possession under coloar of the 

transaction, his entry is a trespass at civil 

law. The following are illustrations of such 
a case;— 

(1) where the transferor is a minor or 
lunatic acting without a guardian; 

(2) where the transferor is not the ten¬ 
ant of the holding transferred* 

(3) where the holding is in tbe hands of 
the Collector in execution of a decree* 

(4) where the transfer is made’ by an 
instrument compulsorily registrable but not 
registered; 

(5) where the transfer has been made r,- 
obtained by fraud. 

But where a transfer ’would be perfectly 
valid, as between the parties thereto, except 

for the prohibition contained in section 43 

or section 70 of tbe Tenancy Act, 1898, then 
the enactment works out its own operation 
thereupon, and itself determines the scone 
of such prohibition. The transfer is not 
declared void in every case, but voidable in 
the manner and to the extent provided bv 
the Act, and no further. The civil law is 
not violated by such transfer, and the Pivil 
Court has no jurisdiction to interfere there 
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with, both because of the general law that 
it may not avoid a lawful contract, and o 
the special law (contained in section 9o ot 

the Tenancy Act) which excludes from its 

cognizance every dispute or matter in respect 
of which authority is given by the enactment 
to a Revenue Officer. The pronibition 
against registration contained in sub-section 
(5) is merely a part of the general scheme 
Tmbodied in the section, whereby the liegm- 
eature seems to have had a two-fold object 
in view, namely (D that transfers to 

strangers should not take place at all, and 

(2) that all transfers, if made otherwise 
legally, should come under the treatment of 

the Revenue Officer. 

For the above reasons, I hold that the 
present suit is not maintainable, even though 
it be conceded—and I record no decision on 
this point—that the decrees of 14th Novem¬ 
ber 1905 do not affect the question at issue. 
The remedy of the plaintiffs is provided by 
Beotions 47 and 43 of the Tenancy Act, and 
does not lie in the Civil Court, The decree 
of the lower Appellate Court is reversed, and 
the plaintiffs’ suit is dismissed. But as the 
suit was the direct result of the order of 
the Deputy Commissioner, dated 30th March 
1910, towards which the defendant appears 
to have contributed, I direct that each 
party do bear his own coats throughout. 

Decree reversed. 


(a. c. 15C. L.J. 122.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 906 ok 1900. 

April 20, 1903. 

Present: —Mr. Justice Rampini and 
Mr. Justice Handley. 

ALI MOHAMMAD BEFARI— Plaintikk— 

Appeilakt 

versus 

]^AYAN rajah BHUIYA—Defend.wt— 

Respondent. 

Undci-'raiyat, lease fo —Stipnlalion that after c.ypirn 
of term raiyat uould give undcr-ruiyat frct^h Icasr, 
validity of—Hjcctmcnt of umler-raiyat—Ile«i/aZ Tenancy 
Act (rill of 1885), R. 85. 

A raiyat gave Ids nndvv^raiyat a lease for nine 
years, and it was stipiilatcd lliat after lljo expiry 
of the term, tho raiyat would give the undcr-/«j\i 
fresh leaso of tlie land on a fair rent: 

Beld, that the stipulation was not null and Void, 
that tho leaso was not iu contravention of tho torina 


of section 85 of the Bengal Tenancy Act, and that 
the raiyat could nob eject the under-raiyai without 
giving him the option to take a fresh lease at a fair 

rent. , , 

Appeal against the decree of the DUtnot 
Judge of Noakhuli, dated the Ist of March 
1900, affirming that of the Munsif of 
Lakhipore, dated 7th of August 1899. 

Babua Surendra Nath Ouha and Qirija 
pTctsuiind Poy Ghowdhury^ for the Appellant. 

Babu Priya Nath Sen, for the Respondent. 
JUDGMENT.—The suit, out of which’ihiB 
appeal arises, is a suit brought by a raiyat 
to eject an nudev^raiyat. The raiyat gave 
the under-raiyni a lease for nine years, and 
it was stipulated that, after the expiry 
of the term of nine years, the raiyat would 
give the under raiyat a fresh lease of the 
land. Now, the raiyat seeks to eject the 
under-rafyn^, and, in the lower Appellate 
Court, it was argued that this lease was in 
contravonHon of the tercoa of section 8S of 
the Bengal Tenancy Act; bat the learned 
District Judge has pointed oat that the 
section only lays down that a lease in favour 
of an under-raiyai for more than nine years, 
should not be valid as against the ^ landlord, 
that is, the raiyat's landlord. But^it does not 
mean to lay down that such a ^stipulation 
as the parties to this case entered into, 
shall be null and void. We think on this 
point the learned Judge’s judgment is quite 
correct. Then, the learned Vakil for the 
appellant has raised another plea before us, 
namely, that although in the defendants 
lease it is agreed that the defendant is 
entitled to a fresh settlement on a fair rent 
after the expiry of the lease, yet as be^ bM 
not taken such settlement, tbe plaintiff is 
entitled to eject him. He finds tbe plaintiff 
has never offered him a lease on a fwr 
rent and has brought this suit to eject the 
defendant without giving him the option to 
take a fresh lease at any rent at all. Under 
these circumstances, we think the deoisiou 
of tbe lower Appellate Court is perfectly 
right and the plaintiff is not in any 'way 
entitled to eject the defendant. We, therefore, 

dismiss the appeal with costs. 

Appeal dismissed. 
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CALCUTTA HIG-H COURT. 
OftiiiiriAL Rhvis/on Ca=»e No. 1375 of 1911. 

January 15, 1912, 

Present: —Mr. Jnstica Uolmwoid and 
Mr. Justice Sharf-ud-din, 

SATISH CHANDR.4 SARECAR — 

Petitioner 
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versus 

EVIPEROR —Opposite Partf 
Criminal Procedure Code (Act r of 189H) s* TOO w. 

(a) and aj-Conceal,ne.U a 4" I’ 
some offence — Conspiracy-Correspondence idth cri 
minal outside jurisdiction—Q^iiensihle means of ^uh 
sistence-Mayeskiing ivith father capable of support- 

tng him Action ngainst suspicious strangers. 

The whole of clause (a) of section 109 of tlie Cri 

mmal Procedure Code must be read together. Con. 

cealmentm order to avoid observation is no offence 

The object of the concealment must be with a view 
to committing some offence. 

The fact that a person had been previously connect¬ 
ed with any criminal conspiracy or might still be 
connected with anarchist agitation or be in corres 
pondence with any criminal outside the jurisdiction of 
the Magi^strate, would not be relevant in a case under 
faeotion 109. It would have to form the basis of a sub- 
stantivG proceeding under section 110 

Therefore, a person cannot be called upon to furnish 
any security under section 109 in respect of an alle^red 
temporary concealment in his father’s house un- 
connected with any intention to commit an offence 
nor wUh any previous concealment which admittedly 
must have been ouside the jurisdiction 

■ employment is stay, 

mg m his father s house and the father is a man of 
substance able if necessary, to support him, he cannot 
be said to be without ostensible means of subsistence 
Within section 109 clause (5), 

The whole object of the last part of clause (6) 

of section 109 is to enable Magistrates to take action 

against suspicious strangers lurking within their 
jurisdiction. ‘ 

Rule against the order of the District 

Magistrate of Rajsbahi, dated September 

2 btb, ini, directing the petitioner under 

section 109, Criminal Procedure Code to 

execute a bond of Ra. 500 with two eurUies 

of Rs. 500 each for bis good behaviour for 
one year. 

Babu Manmatha Naih Mukherjee, for the 
Petitioner. 

Ms, K. N, Ohoudurt and Baba Srish * 
Ohandra Olioudhuri^ Junior Government Plea- 
der, for the Crown. c 

JUDQMEXT^Thia Rule was issued call- r 
lug upon the District Magistrate of Raj- 1 
shahye to show cause why the order directing p 
the petrtioner to execute a bond for Rg. 500 a 
with two sureties of Rs. 500 each for his 
good behaviour for one year under section h 
109, Criminal Procedure Code, and on failure n 


to give security to undergo rigorous im- 

• for one year, should not be set 

tpsnu f '"'■thout ostensible 

means of subsistence and that the account 

Je has given of himself i,s satisfactory. 

Having given the case our most attentive 

consideration we are of opinion that the Rule 

ninst l>e made absolute. The proceeding 

- upon which the order complained of was 

I based was dated the 12ih Aueust 1911 and 

SatJh Cl ’'‘l that 

t. hatish Chandra harkar was in Xatore or ils 

. vicinity and was concealing himself in order 
to avoid observation and there was reason 
to believe that he was connected with 

V anarchist agitation and cinspiracies for the 

_ Pttrpo.se of commi ung dacoity and other 

^ crimes and whereas he had no ostensible 
, means of livelihood and could not give a 

f satisfactory account of himself, he wag called 
upon to execute securities as set out above. 

lCrrri4“'', section 

J ^ Procedure Code, and not under 

• the facp7rt^"‘^ ‘ 

■ 4d fM f both clauses (u) 

, and (hi of the section. The officiating Dig- 

three heTdf ’ "“‘J- 

The ^rst being that the accused wag cou- 

Thi8'’®of T observation. 

bold, as he was bound to hold 
that the prosecution had not made out tg 
case on this head. But he omitted to notice 

that what he calls the seconfl 
against the accused is really a substa^ive 
and necessary part of the first if there is 
to ^be any order under clause (a) of section 

The whole clause must be read together 
and the obiect of the concealment mLt be 
wiHi a view to committing some offence 

Now the second allegation is thattheaccused 
connected with anarchist agitation and 
conspiracies for the purpose of committing 
dacoity and other crimes. ” 

This, standing by itself, could constitute 
109 ^ ““der section 

109 but would properly form the basis of a 
proceeding under section 110 to which the 

accused has had no opportunity of answering. 

hia f fh * ’ °i?'''^ returned to 

his father s house on the 9th of August and 

merely secluded himself iu the dayUme 
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r^nf flt niffhfc for exercise and that tii© 

going out at 

EC p“..>.- .t.p. •” E *'"; 
•?/r C 

b^L^connected with any 

or might still be in correspondence with a y 
cdmiLl outside the iurisdiction. would not 
he relevant in a case under section IW- 
It would have to form the basis of a . b 

stantive proceeding under secion 110 . 1 » 

r...otio'p be....» .b. pupped 

iiricccrc, 109 (..) 

necessarily fails also. „,„,=p take 

The District Magistrate may, of course, taKe 

anv proceedings he is advised under sect on 

110^ if he is of opinion that the accused IS 

Lll a desperate and dangerous character 
but he cannot be called upon to furnish any 
security ia respect of an alleged temporary 
concealment in his father’s house 
nected with any intention to commit an 
offence nor with any previous concealment 

which admittedly must have been outside 

the jurisdiction. .. .. 

We come, therefore, to the considerat on 

of the charge under danse (f- ^ 

be has no ostensible means of livelihood and 
that he cannot give a satisfactory account of 

The learned Magistrate finds against him 
on both these points, although he finds that 
the accused is a member of a 3 niit^ family, 
that he came straight to his father s house 
on his arrival in Natore, and that bis fatlmr 

and brother accompanied him to Oourt. He 

appears to expect that the father and brother 
should go into the witness-box and take 
oatl that ho is being supported out ot joint 
family. Obviously, as long as a young 
man out of employment is staying 111 bis 
father’s house and that father is a man ot 
substance, able, if neces.sary, to support him, 
he cannot be said to be without ostensible 
means ot siihsistence. The use of the word 
“livelihood” seems to have led the learned 

Magistrate into error. 

We lifive no hestitation In finding tliat the 
accused’s father is a man of a very ostensible 
means of subsistence as long as he keeps 
his son in his house and that no further evi¬ 
dence is required. 

As regards the account he is asked to give 


'• tZ b. si’pp 

PU o, Ih. 'Stot 

t: «.i- bi« 

,p.oi»p CP. TbPt ll 

drawn 3 months ago, he nas ‘coif 

return to his home * in' strict 

as is natural and we tluuk props , 

seclusion from curious inquirers. 

He cannot be called upon 

account of his presence in is 

diction except by tbe J^^Sislr^e 
empowered to take proceedings in tha i 

*^'The whole object ot aVion 

clause is to enable Magistrates 
against suspicious strangers nr . . ^ i 

tLir jurisdiction. The greatest crmmal i 

tbe world is not liable tn be “ 

to his presence in his .^°“®C_Tagain8t 
is some specific outstanding oharg 

We, therefore, hold that the 
nnder danse (b) of the sec ion also Ms 

and that the proceedings 

be set aside and the accused isc ] 3 igti.iot 

hi, b.ii ..bipp. lo -«p p«‘;p" S/Ti 

Magistrate may see fit to 

section 110 but no such proceeding, 

point out. should be taken nnleso there is 
evidence that the petitioner is still oonne ^ 
with conspiracies to commit P’'''™® 
desperate and dangerous oharactei 

""tTo' r2 is made absolute and the pro- 

ppjpp ...iipp 1 “ 


Ls. c. U. B. K. (1011). I. 

UPPER BURMA. JUDIOIAL UOMMIS 

SIGNER’S COURT. 

CinMiNAi. Revision No 2it of 1911- 

May 30, 1911. 

r7e«e)i<:—Mr. Eales, J. 0. 

ME tha—Appucast 

tersMS 

NGA SAN S.488- 

Cn»inirt/ Procedure Code {Act ^ , person—Sttfi' 

Maintcnnnce —Child—Father (thlC‘ .e oj 

cicut mean$—Presumption —Burden of p f 
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of means-Evidence Act (f of 1872 ), 
Any able-bodied man, who is not prevented by any 

iK-S 'S 

cie™ me"ans!"' 

of ® Iiimself of sufficiency 

me?ns conclusive proof of want of sufficient 

folffiwed!^’"^’''' ^ 123, 

Governtaent Prosecutor, 
on behalf of th Crown. 

JUDGMENT.—The presenb ease was call- 
ed for on the Court’s own motion by my 
predecessor and the District Magistrate was 
asked to instruct the Government Prosecutor 
to appear for the Crown, and the respond- 
ent was asked to show cause why the order 
of the first class Head-quarters Magistrate. 

application made by 
one Ma Me Tha under section 488, Criminal 
Procedure Code, on the ground that he (the 

srnnnrfT ' b^r/ r*" means to 

support h,s child, should not be set aside. 

I have heard the Government Prosecutor 

and also Maung San B. The learned 

(Jovernment Prosecutor has drawn my atten- 

MaTa “7- “'■der of this Court in 

Ma Ta Zin v. Mauvg Taung Bo, Criminal 

Revision Case No. 298 of 1903. That order 

wh.c^s worthy of reproduction, is as fob 


Tb T respondent is 

the father of applicant’s child, but the 

Magistrate has dismissed the case because 

respondent has not sutficient means to 

ma.nia.n the child. Respondent is an able" 

bodied roan and he cannot be allowed to 

escape hro obligations on grounds of this 

nature. He can work and earn means to 

maintain his child. The Magistrate’s order 

18 set aside and he is directed to make such 

farther inquiry as may be necessary, and to 

rthe :hildT‘'‘“" " maintenance 

My attention is a’^o the case of 

via' n ” ^ Griminat Re- 

V smn Case No. of 1907. In the course 

as Jlows:-“^ Predecessor wrote 

“Respondent is an able-bodied man and 
he cannot be allowed to escape his obligation 

has not sufficient means to maintain the child 


^ ’ ^nd^° maintain his 

I In both of these case, the orders of the 

e Magistrate were set aside, and he was directed 

to hold further inquiry and dispose of the 
case according to law. 

pe question turns on the interpretation 
ly to be placed on the words “sufficient means ” 
pe learnp ^vernment Prosecutor quotes 
3 ’ English Dictionary, the definition 

of which runs as follows:—“the medium or 

r, what IS used to effect an object; measure or 

b® adopted; agency; instrumentality 

• plural in form generally used as 

y singular; by ihis means, a means to an end)- 

a income, revenue pecuniary resources (his’ 

P means were large),” 

Tp learned Government Prosecutor urges 
. what has already been ruled by this CoL 

, that any able bodied man, who is not 

. prevented by any physical infirmity from 
working may be presumed to have sufficient 
means to support his child as well as 
himself. He also quotes Blackstone’s Com- 
mentaries, \olumeI, page 224, and Stephen’s 
Commentaries, Volume 11, pag-e Qn« * 
show that in English Law an obbvitf^ 

laid on the pher to support his childr"^ 

Sim7nMplc::reTot“^it2nr"“ 

IS. It merely supports the obligation already 
imposed by that section. ^ 

He also draws attention to the rulin., 

the Allahabad High Court, QaJ y 

hoshun Ball (1), „here it was held that “the 

circumstance that the father of an illegitimate 
child IS sixteen years old only, and still 
studying at school, is not bv itsnlf ^ 

sufficient reason for holding hZ excused 

from the necessity of providing for his 
illegitimate offspring._ “ ® 

tbr?dfP™ on whom 

have m is issued ZTt 

have sufficient means to support the chiir’’ 

In the course of his order Spankie I 

remarked as follows:-“The youth fn 

possibly more sinned against^ than 
and the woman most to bLe 

this may be, the law requTes tZ"T 
person on whom the order is ^ 

have sufficient meaus to support his ? 

The Court therefore, annulsrhe or e;''’ ‘'a 
directs the Assistant Magistrate to campS 
(j) 4 . ID. CR, 123., ^ 
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, i.i.,air,by de.ern>ir>. •'e 

1 i. V.«s fa,k( . 

Tntbe preset,t baa net 

''"‘'/"‘^‘"'p'p.rinv^lJpatcn. In Duiixa. 

obtain «o.k Bofficuntto a PP 

t.h. I"’".”! r;‘- 

.,., „IIi».M. ".«'"■ ’''k li. .W. bMli.d 

^uVb^kJb.refore.nnabieto^ 

llcVRVndTnaccknn 103 of .be Kvidence Act, 
^^?!i^rvT"::d:t"n::iron’:fbrbad 

r/eVi bt Ccr^v.ak eiRbt) befere tbe Alag,^- 

:::u:p s^^ent: 

:u^:eurb;'.re:;p.>t. evidence of tbe Civil 
"Tr.:' dlniaTbTtbe enan bi.aelf of 

BoCBcietKy of meftitp, whfu that man ib a 
able-bodied ir,an, ib not conclusive piocf of 

want of sullcier.t meat p. 

The t it'er . f li e fiist class Head qnaiteis 
Mapist.ate, Motjva.is. Ibetefote. eet aa.de 

“nd be is t.d.ted to bold a futtber tnveetiga. 
tioo ill tV.e jxalttr. 


But intoxication bout ^or Repeated 

of insanity, gmoking, which 18 

bouts of nature as to pass off a 

consumption of the J 

few hours . . jgbedfrom unsoundness of mind, 

dru<?, must be __jness of mind coming 

even temporary nnaonadnesa^^ 

within tbo V”*''''®''',. gl^ould be dealt with accord- 
Codc. Such intoxmatio contained in sections 

ing to the provisions ot 

^ *1 n f-^ct that a person commits a crime 

Therefore, the fact tlia I intoxication caused 

W, die under tl.c mt uonc^^^ t,,, 

l.v a bout of gn «.« ^1- be involuntary, 

jnisoner unless tbo ^ B. 564, followed. 

Queen Empress v 29 0.^93, distinguished. 

Emperor v. Bhclaf^^^ ,„rPnt purposelessness of the 
The enormity or app . ^ evidence cannot be 

crime itself without any fnrther 

,elied on to cstabhsh msam y • sen- 

Appeal .lodge, Weet 

* * 


( K. c. 7 N. T-. ^85.) 

NAGPUR .JUDICIAL CO^lMlSSlONER S 

COURT. 

CniMiNMi AfPRAL No. 50-B cp 1911. 

Augiif-t 21, 1911. 

Insent: —Mr. Batten, A. ’U , aid 
Mr. Stanycn, A. J. 0. 

YITHOO—AtPELLANT 

ter&ws 

emperor—O iPOsiTE Pakty. 

Penal Code (.Act XLV of ISf.O), ss. 8-i, S5 SG-In^nm/y 

^Temvornr>i in^anilii-lnloa icntion rcsultnuj from boat 
ot drLinJor gnnja .mobnip-E.^a-hoa-Groa «d 

■* If a poison is of unsouiul mind, he is to bo pidged 
bv the ordinary rules in regard to insanity, no nmUcr 
wdietbcr the insanity arose from disease of the biain 
or from persi.stent indulgence in iutoxicating drugs or 

^hhnperor V. llarhi, A. W. N. (1900) 193; 4 Cr. L. 
J. 88; lierj. V. Vftrii*, M Cox. 0, C. oG3 rcfcvicd to. 


,n tbe waa that be 

fepce be acquitted under tbe 

was entitUd to - Indian Penal 

provisioi a of killed hie wife, 

Code, because he .^fckiug. 

ir.Fftr.e owing to j Vtv the learned Counsel 

Tl. Pl.» '^;'f "itoi in «n. CPU,.. 

who appears for t P evidence that 

It is clearly J^tbat be also 

appellant 18 a oan_a evidence 

dripks it o" g>r.}a smoking bad 

,0 evidence that bis 

mind was affected at ^ ,o 

brother merely 7 „rnot always. 

APP. 1 „»<'. o.. bpi....,.. 

that be went abcut bis or y 

to the very eve jail was 

Surgeon in charge o state of tnind 

examined as to the appellant a ° 

punjasmokirg. We have Vof o^her 

elusions of tbe ganja C^m.ssmn and^ 
authorities as set - - Jay W s ^ 

temporary insanity 


Voi. xin] 
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lasfinsr aornatimeg fjr Raveral raanfeha af^.er 
deprivation of tha drn?* bnf, f.hat. if t.hg 
insanify lasts for more fclian abaafc 10 moo tbs in 
sbould be attribot-ed einber 11 a pr9.iHp')ai- 
fcioa to insanity brouqrht. to a bead by the 
ff 2n/u habit, or to insaniry existing-previ 5ng 
to the acqaireraent of the druof habit. Ir. is 
equally clear, on the other hand, that if a man's 
mind has become reallv deranged to the extent 
of insanity by the ^aw.?'i habit, tha deprivation 
of the drug will not effect a cure in a fe jv days 
or hours. The Civil Surgeon deposes, and 
bis evidence is in accordance with the text¬ 
books, that one large dose of ff 2njt eaten or 
smoked might cause hallucinations, and these 
symptoms would last for 24, to 48 hours. It 
is clear that recovery in this short space of 
time would be recovery, not from insanity or 
ansoundness of mind properly so called, bat 
from the effects of a bout of intoxiaction. 
And this brings us to the evidence regarding 
the appellants’s condition not generally but 
at or about the time of the eiime. There is 
no evidence whatever in support of the appel¬ 
lant’s allegation that he was unusually affect¬ 
ed by the smoke be says be had had with one 
Hydersha Fakir of Atali on the previous 
Thursday. We ha7e the appellant’s own 
statements that he went about his business 
as usual after that Thursday. This is not a 
case where the drug habit has taken such a 
hold upon the man as to render him incapable 
of working or gaining his livelihood. The 
evidence as to the appellanl’s condition 
immediately after the crime is somewhat 
conflicting. Bub the very detailed confession 
of the appellant is in itself strongly contra- 
indicative of insanity. It bears intrinsic 
evidence of having been made by a man in 
full possession of bis faculties with a very 
clear recollection of the sequence of events. 

On the evidence as a whole, we consider 
that not only is it not proved that appellant’s 
mind had been rendered unsound by the 
j habit, but that it is proved that it had 
not been rendered unsound, that in fact be¬ 
tween the bouts of intoxication from ffinja 
smoking, he was perfectly sane and normal. 
On the other hand, we consider it extremely 
probable, though it is not proved beyond 
doubt, that at the time of the crime appellant 
was 8.ufferiDg from the effect of a recent 
smoke of gavja. 

In applying the law, there are difficulties 
arising from the effects of ganja smoking which 


do not often arise in cases of drunkenness from 
alcohol, hor the effeote of ganj i simulate 
the symptoms of insanity in a way which the 
effects of alcohol usually do not The Civil 
Surgeon deposes that there may be hal¬ 
lucinations, and Such hallucinations are some¬ 
times accompanied by strong emotional 
excitement and even violent delirium, vide 
Taylor Op. Git., Volume il, pages 69i, 692, 
84-8 830. This extremely temporary form 

of insanity must be clearly distinguished from 
the unsoundness of mind, even temporary 
unsoundness of mind, coming within the pur¬ 
view of section 84, Indian Penal Code, and 
must be dealt with rather according to the 
provisions of law contained in sections 85 
and 86. It may be taken as the law, though 
we consider that the law in this regard has 
sometimes been unduly strained in favour of 
the prisoner, that if a person is of unsound 
mind, he is to be judged by the ordinary rules 
in regard to insanity, no matter whether the 
insanity arose from disease of the brain or 
from persistent indulgence in intoxicating 
drugs or liquor: Emperor v. Harka (1), 
Drunk^nessis no excuse, hat, delirium tremens 
caused by drinking and differing from 
drunksness, if it produces such a degree of 
madness, even for a time, as to reader a per¬ 
son incapable of distinguishing right from 
wrong, relieves him from criminal respiusi- 
bility: Reg. v. Divis (2). But temporary 
insanity causel by one b>ut of drinking or 
ganj I sai>ki;:g, wnioh is of such an extremely 
temporary nature as to pass off a few hours 
after the onsumption of the liquor or drug, is 
not even temporary uusouudness of mind with¬ 
in thescope of these rulings, but is nothing more 
or less than intoxication, and affords no excuse 
to the prisoner unless the intoxication be 
involuntary. The law on the subject has 
been very fully discussed in (^*ieen‘Empress v, 

Sakharam (3) ani the obiervations of Bird- 

wood and Jardine, •! J,, are of special value to 
us now, as the case they had before them was 
almost exactly similar to the case before this 
Oourr. It will be sufficient to quote the 
following words of Jardine, J., “l am of opi¬ 
nion that section 84 of the Penal Code does 
not apply in his favour. We have considere i 
whether the proved habit of smoking and 
drinking givji has so weakened the prisoner’s 

(1) A. W. N. (1906) 193; 4 Cr. L. J. 88. 

(2) 14 Cox. 0. C.563. 

(3) 14 B. 561- 
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brain as to cause a disease 8ucb as would 
absolve l.im in circumstances under which 
the e^cistence of deUriu,n. tremens ‘Sliced by 

a habit of taking intoxicants may absol ve the 
killer of another from responsibility to tl e 

criminal law. On this point, ‘f, 

Mr. Justice Stephens’ charge in Reg v. Dam 

^ % 

rigree with the Sessions Judge that it is not 
proved that by one or mare such practices 
(of taking intoxicants), an habitual or fixe 
frenzy’ was caused, of which it may be said, 
in the words of Lord Hale, whom l am d^oting. 
‘though this madness was contracted by the 
vice and will of the party, yet the habitual and 
fixed frenzy caused thereby puts the man in 
the same condition as if it were coniracted at 
first involuntarily’: 1 Hale 32. The facts of this 
case are very different to those m Qnsen- 
Empress w. Laksh-mnr, Dugda (4), which hasbsen 

followed by the High Court of Madras in tne 
case of Queen-Empress v. Venkitasami I5L 
think, therefore, the prisoner was rightly con¬ 
victed of murder, agreeing with the Sessions 
Judge and both Assessors that he was not 

insane.’* . . .1 1 . 

These are exacUy our views lu the present 

case, and we would add that a continuous 

series of states of intoxication resulting from 

continued acts of resort to the drug, would 

not amount to temporary insanity or fixed 

frenzy” in the sense in which that expression 

was used n m 

Moat of the arguineatB of the appellants 

learned Counsel have been dealt with in 

the above diacusaion, but he eapecially refers 

to the ciae of Emperor v. lihaleka AKtnn (.6), 

in which the prisoner was acquitted on 

the ground of insanity due to the opium 

habit. Butin that case the victim, a boy, 

was a complete atranger to the prisDiier 

who killed him on meeting him in a field 

and there was and cDuld have been no 

quarrel of any kind, and the evidence 

showed not only that the prisoner was 

addicted to excessive use of opium, but also 

that for BOine days before and aftei killing 

the boy, he was irresponsible for hia actiona. 

The facts here are quite different. It is 

also urged that the appellant s confession 

which has been used against him must be 
taken as a whole, and that, taken together 
C4) 10 B. 512. 

(5) 12 M. 459. 
vO) 29 0. 493. 


with the proved fact that the appellaut is a 

lr,j. smeker, it establishes his nnsouudness 

of miud. But there is ample evidence 

against the appellant without the “nf®^ 

and even if the confession established 
unsoundness of mind, which we hold it does 
"ot the unsoundness of mind described lu 
the’ confession was not such as to render 
the appellant incapable of knowing the iiatu.e 
of his act or that it was both wrong and con- 
traryto law. The whole tenor of ti e con¬ 
fession shows that the appellant knew 

perfectly well what he was ” 

fhathewas killing his 

suppose, for instance, that he was “efending 
himself against an enemy, and be ^ 

knew that his act was a wrong 
conduct in going and telling us “^'Shb'l'irs 

does not, in our opinion, tend t® 
was mad, as is argued on his behalf but 
consistent, according to our experience, with 
the sense that he had done wrong, a sense 
that is clearly indicated by his having told 
the Jagila Sidhi Kalu that be was prepared to 

take the consequences. i „ 

The absence of known motive is also rel e 
on as indicating insanity, but it is settled 

law that the enormity or apparent purposeless- 

ness of the crime itself without any further 

evidence cannot be relied on 

insanity, and we must point out that "ot 

knowing the motive does not prove that there 

was no motive. The whole question of the 

oircumstances in which and 
which the plea of insanity is a valid plea has 
been very fully disousssed by a member o 
this Bench in Emperor v. Kutay Aisan V 
and it is unnecessary to repeat here what has 
been said there. 'IVe are of opinion that the 
appellant cannot claim the benefit of section 

St, Indian Penal Code. 

What we are concerned with, moreover, is 

the intention and not the motive, and apP® 
lant confessedly intended to kill his wife, m 
this case there is no question of the intention 
being inferred by a legal fiction, the intention 
to kill was apparent and has never been deni¬ 
ed. Theiutoxioatiou, if it conduced to the 
crime, was voluntary and the appellant can 
get no benefit from section 85, Indian «. ena 
Code. ^ A 


We consider we should be doing wrong if 

(7) 17 C. r. L. U. 113. 
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we did anything to encourage the idea that 
a man, who gives way to the vice of gr ik/i 
smoking to such an extent that it makes him 
more prone to commit crimes, will in any way 
be excused for his crime becausehehasso given 
vray. Appellant has rightly been convicted 
of murder and, in our opinion, has rightly been 
sentenced to death by the Sessions Judge. 

The appeal is dismissed and the sentence of 
death will be confirmed. 


Appeal dismissed. 


Cs. c. 7 N. L. R. 180.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 87 cf 1911. 

August 7, 1911. 

Present-.—Mr. Batten, A. J. C., and 
Mr. Stanyon, A. J. C. 

WARIS ALI— 

versus 

EMPEROR— 

Penal Code (Act XLV of I860;, ss. 85, SG^DrunJcen^ 
ness as ground of exemption—Valuntarij drunkenness— 

Involuntary drunkenness^Knowledge—Intention—Na- 

iure of the legal oj^ence com7nilted, 

Foju7i(ari/ drunkenness is never an excuse for crime, 
The fact that a man was drunk makes no difference 
per se, to the question of his criminal liability 

Involuntary drunkennss, as a ground o£ exemption, 
IS treated m just the same way as insanity. In order 
that involuntary drunkenness may be accepted as a 
ground of exemption, it must be shown that the ac 

cused was so drunk that he did not know ( 1 ) the na. 

tore of the act, or (2) that it was wrong, or (3) that 
ib was contrary to law. ® ^ 

Pearson case 2 Lewin C. C. 144, Bee, v. Meakin 

7 Car. and p. 297 relied upon, 

A man is assumed to intend the natural or neces¬ 
sary consequences of his act, and, in the majority of 
oases, the question of intention is merely the question 
of knowledge. Section 86 of the Penal Code only 
provides that, where intent is to be inferred from an 

act, a man voluntarily drunk is treated in the same 
way as a man sober. 

Although neither voluntary drunkenness nor in. 

or other of the three states of mind mentioned in 

mitted undsr its influence, yet the fact of drunkenness 
may alter the nature of the legal offence committed 
in oases where an essential of the crime is the pro- 
sence of some particular knowledge or intention ^ 

y. 1 F. and F. V i^e^tna v. Cru.. 

8 Car. and ^ 541 at p. 546; 2 M. C. C. 53; The Queen 

21; 16 >V. R. Cr. 
o6; The Queen v. Ram Sahoy Bhur. fl864^ W Pv 

24, Rex V. John Tho^nas, 7 Car. and P 817 re 
ferred to, * 

Appeal against the conviction and sentence 


passed by the Sessions Judge, Nerbudda 

Division, on 14th July 1911. 

PACTS.—The accused, while drunk, killed 
one Hoseiubux during the celebration of the 
Roll festival. The accused made several 
statements, and in all of them his defence 
was that he was under the influence of drink 
and did not know what he did. In some of 
the statements he asserted that another 
person forcibly made him drink. It was proved 
that the accused took the drink voluntarily 
and wilfully and deliberately shot Hoseinbux 
acd caused hia death. 

The prosecution failed to prove any naotiva 
for the offence. Although it was proved that 
the accused was under the influence of drink 
when he committed the offence and the liquor 
had stimulated hia barbaric tendencies, yet it 
appeared that the drink had left his oogni- 
tive faculties unimpaired. The crime ap¬ 
peared to be an afterclap of the MoU 
orgies. 

The accused’s consciousness and intention 

were evident from the facts of the case. He 
picked out his victims, he was able to arm 
himself, to choose between ball and buck- 
shot cartridges and to aim at and hit, what 
he wanted to hit, by moonlight. 

After finding Hoseinbux alive after the 
first shot, the accused immediately re-loaded 
and fired a more deadly shot. 

JUDGMENT. 

* # # ^ 

[After discussing the evidence and stating 

the facts as proved, the judgment proceeded as 
follows:— J 

It may be well, in this case, to consider 
the law regarding intoxication as a defence 
against responsibility for criminal acts. The 
Indian law is contained in sections 85 and 86 
of the Indian Penal Code, and there seems 
to be no reason to suppose that the framers 
of the Code intended to introduce any rule 
involving a departure from the English law 
on the subject. Voluntary drunkenness is 
never an excuse for crime. The fact that 
a man was drunk makes no difference, per 
to the question of his criminal liability’ 
Involuntary drunkenness, as a ground 
exemption, is treated in just the same way 
as insanity under section 84, Indian Penal 
(.ode. Therefore, it would be no ground of 
excuse for crime to plead merely that accused 
was involuntarily drunk. It must be shown 
that he was so drunk that he did not know 
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(1) the nat.are of the act, or (2) that, It was f( 

ror^.ortt) that it waa contrary to la^.v 
herefore, inll.o pre.aont caae, e^en .f he ( 

accaae.i l.a,l made iroofl hie belate t plea tha^ c 

"Z intoxication «aa involnntary, ,t wonH t 
„ot have availed him aa a defence a^a.nst, o 
cmviction; hecanae it ia clear, aa already t 
etated and explained that hia ' 

faculties were practically rnirapaire,!. h>ec, 

8d, Indian Penal Code, lays do-vn that where ^ 

an act done is not an offence , 

with a particular knowledge or intent, 
voluntary intoxication will not ordinanh ' 

allowed to diaturb the usual presumptions 
Ts to kuowledge or intent. Intention is 
sometimes a presumption of law; 

it ia a mere fact, to be proved like any other 
fact Section 86 lays down no Qxed rule as 
to the inference of intent in cases of intoxi¬ 
cation. It merfly provides that where 
intent is to be inferred from an act, a man 
voluntarily drunk is liable to bo treated in 
the same way as a man sober. Where, how- 
ever the intoxication is involuntary, the 
legal inference from the act may, in ceitam 
cases, be rebutted. A man is assumed to 
intend the natural or necessary c inseduences 

of his own act, and, in tlie majority o case.s, 
the question of intention is mere y the 
question of knowledge, 1-, m a afa e of 
voluntary drtiiikeniiesa, shoots It. dead, cot 
knowing what he has done. A. is guilty ft 
mutdei- for whether ho was voluntarily 
drunk or sober, the law presumes that he 
intended to kill P. /{»x V. Penr.mi U).bi 
if .-1. strikfP H. on the head witii a Imded 
club, he is assnined to know that the act 
will probably cause deatii, ainl if that, result 
folk ws, be will be assumed to have intended 
it: lifx V. ^Jeahin (2). As the voluntary 

drunkard is assumed to liave had the hnow. 

ledge, he would nec.essarily be presumed to 
have'^lm intention, since, assuming the know¬ 
ledge, the law will allow no other explanatioi 

of the act to be given. 

But ttiougli iioither voluntary drui;k-*nness, 
nor involunlnry tli unkeni.ess wldch does 
not involve one o»' otlier < f tbo three states 
of mind meul lonod in section So, Indian 
Penal (Jode, are exensts for crimes commit¬ 
ted under their it Uufuico, yet tiie fact of 
drunkenness may alter the nature of tlie 
legal o^O'ence ooiiirnitt«‘d, tliongti it is no excuse 
(1) 2 Lewiu 0. (5. 1 1 1. 
t.2) 7 Car. ami 1*. 297. 


for the net. This occurs where an essenf.ial 

of the crime is the presence of some pirfiru- 
lar knowledge or intention: and m such 
osses the dury would be called on to take 
into ’account, the fact of drunkenness m 
order to determine whether the aconsed had 
that particular knowledge or intention: 

Beoin^ V. Oamlen (3). H R •! 

at night on the premises of B. without B. a 
coiiRent he would be guilty of trespass, 
ZZZer drunk or sober. But it be was 
charged with trespass with intent to 
theft, the fact that be was drunk would ba 
very material in coming to a oonolusion. 

80 , where A. U indicted for ina.oting on B. 
a dangerous injury, with intent to murJer, the 
fact that A. was drunk at the time is no 
excuse for the ii lliotion of the dangerous 

injury (unless his ognitini was impaired to 

the extent already stated); but it must be 
taken into account in order to determine 

whether be intended something more than 

resulted from his act, namely, the of 

B • Tiegina, v. Grille (4); The Queen v. Zulfu. 
kar Khan (5), The Queen v. Bun bahoy 
Bhiir ( 6 ). The same rule applies where 
killing by a drunkard follows upon provoca¬ 
tion: Rex V. John Thomas (7); and also in 
determining whether forged bank notes or 
counterfeit coins were passed with 
kncwledge or intention. In oases ot this 
kind, though the law makes a presumption 
against the voluntary drnnkard, such pre- 
sumption is rebuttable by direct or oironm- 

stanlial evidence. 

In the ovf’e ttow bafore os, tho law allowa 
, no room for any plea of intoxication short 
, of a state in which, by reason of aomethuig 
I administered to him without bis knowledge 
r or acaiiist bis will, aconssd bad become, for 
. the time baing. incapable of koo.viiig the 
3 nature ot his acb or that he was doing 
what was eithir w rong or contrary to law. 

1 Until that, comlition is established, there 
remains an irrebattable presampliou that 
,, accused intended the natural omaeqaenoD of 
.s firing a ballet at close quarters into the bnly 

s of a man, namely, the death of that mao. Not 
n only is tlieie no proof whatever of irresponsi¬ 
ble intoxication, but the whole of the evidence 

>f (;^) l B. nml ¥. 00 - 

lO ( D 8 Crtv. anil V. oil at p. i>4l>; - M. 0. 0. 63. 

(5) H 11. 1j H. App. 21; U> \V. U. Cr. 3b. 

(tli (804) W. 11. Or. 24. 

U) 7 Car. and P. 817. 
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on t.be record is contra-irdicative of if<, and 
satisfies us that., though accused I )sb control 
over his savage instincts under the stimulus 
of liquor, he was otherwise perfectly aware of 
what be was doing, and iadalge«l his lawless 
impulses with savage premeditation and 
reckless disregard of the consequences to 
himself. Under such circumstances, we do 
not feel justiBed even iu reducing the sen* 
tence. Those who choose to unbridle their 
passions with the help of excessive drinking 
must, in the interests of the community, he 
held responsible for offences wilfully coramit- 
ted in defiance of cocftequences known to 
them. 

We, therefore, dismiss this appeal, and 
maintain both the conviction and sentence. 

Apv^al dismissed. 


(s. c. 9 A. L. J. 51.) 

ALLAHABAD HIGH OOURT. 
CniMiNAL A^'peal No. 613 cp 1911. 

October 26, 191 . 

Tresent: —Mr. Justice Kararaat Husain and 

Mr. Justice Chamier. 

EMPEROR— Appellant 

tersus 

RAM NARESH SINGH and others— 

Accused. 

Offence committed in British India—Accused comrnit- 
ted to Sessions^Suhsequent transfer of the ploce where 
o^ence loas committed to a Native State—Jurisdiction — 
Appeal — Revision—Criminal Procedure Code (Act V of 
1898), s. 435. 

The accused were charged with the com mission of an 
offence within the British territory and were committed 
to the Sessions Court at Mirzapur. Subsequent to the 
committment, the place where the offence had been 
committed was transferred to the State of Benares. 

The High Court, however, transferred the case from 
the Court at Mirzapur to the Sessions Court at Bena¬ 
res for trial. 

The Sessions Judge of Benares held that ho had no 
jurisdiction to try the case. The Government appeal¬ 
ed against the order and also applied in revision 
against it: 

Beldf that no appeal lay inasmuch as there was uo 
order of acquittal, but that the High Court could 
interfere under section 435 of the Criminal Procedure 
Code in revision. 

Held, further, that the constitution of the State of 
Benares did nob deprive the Court at Mirzapur of 
jurisdiction to dispose of criminal appeals then pend- 
in<y in it or oases which had been committed to it for 
trial At the time of the constitution of the State of 
Benares, the accused were in British India in the cus¬ 
tody, in point of law if not in fact, of a Court com¬ 
petent to try them. Consequently, the Sessions Judge 


of Mirzapur had jurisdiction to try the case and it 
was properly transferred to the Court of Sessions 
in Benares W’ho had the jurisdiction to try the 
case. 

Mahabir v. King-Emperor, 8 A. L. J. 630; 33 A. 578j 
11 Ind. Cas. 585; 12 Cr. L. J. 401, followed. 

Damodar v. Deo Ram, 1 B. 367, 25 W. R. 261; 3 I. A. 
102 , distinguished. 

Appeal by the Local Governmaot against 
an order of the Sessions Judge of Benares. 

Mr. A, E, Ryves, Government Advocate, 
for the Crown. 

JUDGMENT.—On the 17th of March 
1911, Ramnaresh Singh. Ram Niranjan Singh, 
Dubii Singh, Dhakela, Mannu and Jarband- 
han were committed to the Court of Session 
at Mirzapur by a Magistrate of first class 
exercising juriediction in that dislrict on a 
charge of having committed murder at a place 
in pargiawa Bbadohi in the Mirzapur district 
which was, both at the time of the alleged 
olfence, and at the date of the commitment, 
part of British India. On the Ist of April 
1911, the State of Benares was constituted, 
and the village where the offence is said to 
have been committed became part of that 
State. For reasons, which it is unnecessary 
to state, this Court, on the 5th of April, 1911, 
transferred the case from the Court of the 
Sessions Judge, Mirzapur, to the Court of the 
Sessions Judge of Benares. The latter then 
referred the case to this Court with a recom¬ 
mendation that the order transferring the 
case to Benares should be set aside on the 
ground that this Court had no jurisdiction to 
make such an order. On that, this Court 
made an order which concludes as follows: — 

‘ We do not understand the reference made 
to us by the learned Sessions Judge of Bena¬ 
res. It is for him to carry out the orders of 
this Court and not to question them. Let 
the record be returned to him with iustruo- 
tioDS to try the case committed to the Court 
of Session at Mirzapur, and transferred by 
this Couit under Order No. 1692, dated the 
5fch of April, 1911.’* 

The Sessions Judge of Benares did not 
understand that order to mean that the 
Sessions Judge of Benares bad jurisdiction to 
try the case. He understood that the ques¬ 
tion whether he had or had not jurisdiction to 
try the case was to be decided by him, Ac- 
coidingly, on the case being called on, he took 
up the question of jurisdiction and dt cided that 
he had no jorisdiction to try the case. He seems 
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to have been of opinion that the only Coart 

which coaid try the case was seme Coart in 

the State of Benares. In sapport of that v\e w, 
he referred to the order passed by this Court 
in King-Emperor v. Prosad. (Or. 

Rev No. 14.9 of 1911). That also was 

a reference by the Sessions Judge of 
Benares. The accused was charged with 
havino* committed an offence at a place which 
formed part of the Family Domains of the 
Maharaja of Benares in the Benares district. 
At the date of the alleged offence, the accused 
would have been properly committed to the 
Court of Session at Benares, But on the 
7 th of February 1911. a Government notifi¬ 
cation was issued transferring the place in 
question to the district of Mirzipur, and the 
question arose whether the case which had 
been committed to the Court of the Sessions 
Judge of Benares should be tried by the 
Sessions Judge of Benares or by the Sessions 
Judge of Mirzapur. This Court decided that 
the case should be tried by the Sessions Judge 
of Mirzapur, and. under section 135 of the 
Code of Criminal Procedure, directed that 
the case should be tried by the Sessions 
Judge of Mirzapur. That case appears 
to us to have no bearing upon the present 
case. The learned Sessions Judge has 
attempted to distinguish from the present 
case the case of Mahahir v. King-Emperor 
(1), which was brought to his notice. He 
says that in that case the question was as to 
the form of appeal, whereas in the present 
case the question is what Court of original 
jurisdiction has power to try the case. It 
seems to us that the principle, on which 
the case of Mahabir v. huig-Emperor (1) 
was decided, applies to the present case. 
The accused in the present case are charged 
with having committed an offence at a place 
which was in British India, They were 
properly committed to the Court of Session 
at Mirzapur and that Court had jurisdiction 
to try them when the State of Benares was 
conatiuled. it is impossible to hold that, 
the Sessions Court at Mirzapnr was, by the 
constitution ol the State of Benares, deprived 
of jurisdiction to dispose of criminal appeals 
then pending in it or cases which had been 
committed to it for trial. The Sessions 
Judge has referred also to the case of 

Damodhar Qordh'iyi v. Deo Ram Kanji (2). 

(!) 8 A ,L. J.630; :i3 A. o7«; 11 Iiul. Cas. 585} ]2 
Cr. L. J. 401. 

(2) 1 B. 367i 25 W. 11. 2G1; 3 I. A. l02. 


It is suflBoient to say that the actual decision 
in that case has no bearing whatever on the 
question which arises in the present case. 
The remark, at the end of the judgment of 
their Lordships, regarding the effect of a 
cession of territory upon cases where the 
jurisdiction over the subject-matter and 
parties is territorial, does not apply to the 
present case. At the date of the constitution 
of the State of Benares, the accused persona 
were in British India in the custody, in 
point of law if not in fact, of a Court compe¬ 
tent to try them. We hold that the Sessions 
Judge of Mirzapur had jurisdiction to try 
this case; that it was properly transferred 
to the Court of Session at Benares, and that 
the Sessions Court at Benares has jurisdic¬ 
tion to try the case. The Govenment 
Advocate presented both an appeal against 
and an application for revision of the order 
of the Sessions Judge. In our opinion no 
appeal lay, inasmuch as there was no order 
of acquittal, but we have no doubt that we 
have jurisdiction under section 435 to set 
aside the order of the Sessions Judge direct¬ 
ing that the accused should be set at liberty. 
One of the six accused has not been arrested. 
We think that the Sessions Judge should 
proceed to try the five accused who have 
been arrested. For the above reasons, we 
set aside the order of the Sessions Judge 
of Benares, and direct him to proceed with 
the trial of the five persons who have been 
arresed. The appeal is formally dismissed. 
Appeal d{sinifsed\ Application allowed., 


(s. c. 33 A. 775.) 

ALLAHABAD HIGH COURT. 

Criminal Revision No. 214 op 1911. 

June 15, 1911. 

Presetif: —Mr. Justice Piggott, 
EMPEROR— Prosecotor 

I'ersus 

MURLl SINGH— Applicant. 

Criminal Procedure Code (Act F o/ 1898), s. 107-“ 
Sccuritij to Ixccp the peace—Religious act when likely to 
provoke breach oj the peace — of conch in ft 
place not set apart for the purpose with intention to 
wound feelings of neighbours, 

Tho blowing of a conch in n publio plftco for ono*a 
personal anmsoiuont, or with any other lawful and 
innocent motive and without auy intention of thereby 
annoying or hurting tho religious feelings of any other 
person, is not a wrongful act. 


INDIAN OASES. 


923 


Voi. xml 

EMPEROR V. MTTRLT SINGH. 

The blowiu" of a conch iu connectiou with cere¬ 
monial acts of worship, in accordance with established 
usage in a place fixed for the ceremonial or periodical 
performance of such ceremonies or worship, will not 
as a rule bo a wrongful act, oven though there may bo 
persons, within hearing of tlie sound, who find their 
religious feelings hurt in consequence. But if certain 
Hindus commence to perform ceremonies involv¬ 
ing the blowing of a conch in a place in no way set 
apart for the purpose and where no such ceremonies 
had hitherto been performed with deliberate 
intention of triumphing over, insulting and wounding 
the religious feelings of their Muhammadan neigh- 
hours, their act is a wrongful act, which is likely to 
provoke a breach of the peace and disturb the public 
tranquillity. 

Revision from an order of the District 
Magistrate of Bareilly, dated the 31st of 
March, 1911. 

Mr. D, R Sawhny, for the Applicant. 

Mr. R. Malcomson, the Assistant Govern¬ 
ment Advocate, for the Crown, 

JUDGMENT.—This is an application in 
revision against an order of the District 
Magistrate of Bareilly, which liad the effect 
of confirming an order passed by a Sub¬ 
ordinate Magistrate, whereby the applicant 
was bound over under section 107 of the 
Criminal Procedure Code to keep the peace 
for one year. The facts found are simple. 
Some months previous to the inslitutiou of 
the present proceeding, certain Muhammadan 
residents of the Kathgarh mohalla of Bareilly 
City took exception to the performance in the 
house of one Bajrang Das in the sSkid mohalla 
of certain religious rites or ceremonies 
accompanied by the blowing of a ooncb. A 
prosecution was instituted against Bajrang 
Das for an offence under section 298 of the 
Indian Penal Code, which resulted in his 
acquittal by the Sessions Court. Some Hindus 
of the neighbourhood, not satisfied with the 
victory thus gained, proceeded further and 
began to perform ceremonies of some sort 
involving the blowing of a conch in a grove 
or orchard situated near the house of 
Bajrang Das. This innovation was strongly 
resented by the Muhammadans of the neigh¬ 
bourhood, and the Police authorities 
found that there was serious danger of a 
breach of the peace. Proceedings were insti¬ 
tuted against both parties, that is to say, 
against the Hindus and Muhammadans 
both; bat the Joint Magistrate came to the 
conclusion that the Muhammadans before 
him had done nothing to justify their baing 
bound down to keep the peace. He accord¬ 
ingly discharged them, and bound over five 


Hindus for a period of one year. The latter 
appealed to the District Magistrate, who found 
on the evidence that it was not proved as re¬ 
gards four oat ol the five appellants before him 
that they had been guilty in the past of any 
such conduct as would justify him in inferring 
that they personally we'e likely to do any 
wrongful act that might probably occasion a 
breach of the peace or disturb public 
tranquillity. He accordingly set aside the 
order passed by the first Court as against 
these four persons. He held that Murli 
Singh, who admitted before him to be in 
possession of the grove or orchard in which 
the obnoxious proceedings bad taken place, 
was a proper subject for the order passed by 
the Joint Magistrate. 1 have to consider, in 
the first place, whether the blowing of a conch 
in the grove or orchard under thecircumstances 
found by the lower Court was or was nob a 
wrongful act. The blowing of a conch in 
a public place for one’s personal amusement, 
or with any other lawful and innocent motive, 
and without any intention of thereby 
annoying or hurting the religious feelings 
of any other persons, is nob a wrongful act. 
The blowing of a conch in connection with 
ceremonial acts of worship, in accordance 
with established usage, in a place fixed for 
the occasional or periodical performance of 
such ceremonies or worship, will not, as a 
rule, be a wrongful act, even though there 
may be persons, within hearing of the sound, 
who find their religious feelings hurt in 
consequence. In the present case, I take it 
from the findings before me that certain 
Hindus of Bareilly commenced to perform 
ceremonies involving the blowing of a 
conch in a place in no way set apart for 
the purpose, and where no such ceremonies 
had hitherto been performed, and that they 
did it with the deliberate intention of triumph¬ 
ing over, insulting and wounding the religious 
feelings of their Muhammadan neighbours. 
I hold that this was a wrongful act. As 
there can be no doubt that it was also an 
act likely to provoke a breach of the peace 
and disturb the public tranquillity, any 
persons found to be responsible for such 
conduct were proper subjects for an order 
under section 107, Criminal Procedure Code. 
As regards Murli Singh personally, the view 
taken by the District Magistrate is that 
whoever may or may not have blown the 
couch, and whoever may or may nob 
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have been present on any particular occasion 
when it was blown, the oiicuraatances of the 

case as a whole .iustified the inference flmt 

Ihe objectionable proceedings could not 
have been started, and could not have ^ been 
continued in that grove or orchard, wilbout 

conduct amounting to abetment of the said 

proceedings on the part of the person m 
possession of the grove. This is, in my 
opinion, a conclnsion which it was fairly open 
to the District Magistrate to arrive at on 
the facts before him, and I decline to in¬ 
terfere with it in revision. 

I have already said enough to dispose of 
Murli Singh’s application with reference to 
the grounds of revision set forth in his 
petition to this Court. 1 am disposed, 
however, to add a few words regarding 
matters which were made the subject of a 
coDsiderable amount of discussion before 
me at the hearing. Murli Singh is a 
Jail Darogha in the public service in these 
Provinces ; and though he was on leave at 
Bareilly at the time of the proceedings now 
before me in revision, I may take it that he 

either has returned, or is likely very shortly 
to return, to his duties at a station a con¬ 
siderable distance from Bareilly. It has 
been suggested before me that, as matters 
stand, it is difficult to see what practical 
purpose is served by the existence of the 
security.bond which ^lurli Singh has 
furnished in this case, or what effect, could 
be given to the provisions of that bond in 
the event of disturbance occuiriug at Bareilly 
(no matter what ihe immediate cause of 
the disturbance might be) while Muili Singh 
was engaged in watching over the comfort 
and security of tlie convicts in a jail two 
hundred milt s distant. Exceptijii was also 
taken to the actual tinding t.f the Distiict 
[Magistrate regarding iMurli Singh’s posses- 
sion over the grove in question, and it was 
pointed out to me that iit the todei’ of iho 
Joint Magisti ate and in the e.’idence upon 
which it prrceed.s, the place in qaesiion 
is spoken of as t};o grove of .lai Singh ; also 
that a Hindu of that name was one of the 
persons who appeared along with Muili 
Singh as appellant before tl.e District 
Magistrate. In his petition addressed to 
this Court, ^lurli Singh di es not sugge.st 
any such line of argument ns this; and in 
any case I cannot permit niiself in levision 
logo bthiid the expiess tinding uf the 


District Magistrate that the possession of 
Murli Singh over this grove was not merely 
a fact, but an admitted fac\ in his Court. 
This is no case of a clerical error, for the 
District Magislrate’s order shows clearly 
that he understood the admission as to posses¬ 
sion to ha made in respect of Murli Singh, 
a Jail J)(irogh(t, on leave. The actual result 
of the admission was that the District 
Magistrate holds a security.bond as to the 
practical utility of which there certainly 
seems room for doubt, while the man Jai 
Singh, who was spoken of as the owner of 
the grove or orchard in the first Court, and 
who appears to be a permanent resident of 
Bareilly, has been discharged without 
security. 1 do not feel it incumbent on rae 
to take upon myself duties and responsibilities 
which section 125, Criminal Procedure Code, 
lays upon the District Magistrate. I have 
thought the matters above referred to 
worth noting for the information of the 
said Magistrate or his successor in office. 
The order against Murli Singh, at the time 
when it was passed, was, in my opinion, a 
proper and legal order upon the facts found, 
and I shall not interfere w’ith it. The applica¬ 


tion is dismissed. 


Appeal dtsmissei^ 


(s. c. 1 P. 11. 1012 Cr.) 

PUNJAB CHIEF COURT. 

Criminal Uevisioj No. 570 of 1911, 

July 15, 1911. 

rres<€r.t:- Mr. Juslice Johnstone. 

EMPEROR— Pbosecdtor 

versus 

SADAPUR ANO OTHERS—Accused, 

Zorost vlrf ( I7Zo/ ISTS),,**.-?. 32, 54, 55—Conricfioii 
for opener ^ Confiiication oj forest produce even 

H'hen not Oovcrunicnt property —PrO(?i<ce to he' wad® 
over to Forest J'>epii;'imcut — Practice. 

Wlioro a poison is convicted of an offence under 
section '^'2 of the Forest .\ct, tho wdiole of the forest 
]>roiliico, in respect of Nvliich the offence was com* 
mitted, may be confiscated, ovoii though it may not 
ho (lOvtM iimont property. When confiscated, the pro¬ 
duce sliould bo mivlo over in specie to the Forest De* 
]u\rtment of tlic Ciovernmont. 

Oaso reported by the District Magistrate, 
Kangra, on the 12th April 1911. 

FACTS.—The aconsed sold 87 mannds 
^2 seeis of k<trroo {Geutiann frnrroo), 
Magistrate ordered that the karroo be oonfisoat, 
ed and sale-proceeds credited to Government* 
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Each of the accused, excppt. Chhararg 
Giaju, on conviction by J. Coldstream^ 

Assistant Commissioner,exercisincrthe powers 
of a Magistrate of the Tst class in the Knla 
Sub-Division, Kangra District, was sentenc¬ 
ed, by order, dated 21st November 1910, 
under section 32 of the Forest Act, VII of 
1878, to a fir,e of one rupee. 

GROUNDS.—I do not propose to, in any 
way, interfere with the Magistrate’s order as 
far as it affects the accused persons. My object 
in making this reference is to get that part of 
the order, which deals with the disposal of 
the property, set aside. 

The accused were convicted of a forest 
otfence under secfion 32, Act VII of 1878, 
with respect to 87 rnaunds, 32 seers cf karroo 
{Qentiana harroo). The Magistrate con¬ 
fiscated and ordered it to be sold and the pro¬ 
ceeds credited to Government (Law and 
Justice). The net proceeds amounted to 
Rs. 819-15 8 which has been paid into the 
treasury. The correspondence between my 
predecess r, Mr. H. A. Casson, the Ass'stant 
Commissioner, Kuln, Mr. J. Coldstream, and 
the Assistant Conservator, Forests, Kulu Sub- 
Division, is attached. It appears to me to be 
satisfactorily established by this that the 
karroo in question was not wholly the pro- 
pertry of Government but was the property of 
the share-holders in the Kunawar Forests, and 
that Government in the Forest Department 
has a prescriptive right to share in the pro¬ 
ceeds since it (the karroo) has been extracted 
by persons other than such share-holders. 

T, therefore, suggest that the Magistrate’s 
order should be varied in so much as that the 
order regarding the disposal of the property 
should be: *’the karroo will be sold and the 
proceeds, after deduction of the expenses of 
the sale, &c., shall bs divided as follows:—half 
to the Forest Department, half for division 
among the share-holders in the Kunawar 
Forests, in accordance with their respective 
rights,” 

ORDER.—In the present case, the whole 
of the proceeds of sale of karroo must go to 
the Forest Department. The Magistrate 
lightly confiscated the stuff iu full, for Go¬ 
vernment has at least a largeiuterestiuit, aud 
it was apparently solely through the zeal of 
Government officers in the Forest Department 
that the offence was brought to light and 
further damage stopped. Under section 54 
of the Act, timber, &c, even when not Go¬ 


vernment property in connection with which 
a forest offence has been committed, may be 
confipcaled, and thus it is clear that the Ma¬ 
gistrate’s order of confiscation was not illegal 
in any way. And from section 5S, it follows 
upon this that the proceeds must go to Go¬ 
vernment in the Forest Department. I think 
the Magistrate should have literally made 
over the karroo to the Forest Officer todispose 
of, but this is a minor point. 

I, therefore, direct that the Magistrate’s 
order be so modified as to make the euui 
realised by the sale of karroo in this case a 
credit to the Forest Department and not to 
Law and Justice. 

in future, the Magistrate should always 
make over the timber or produce in specie to 
the Forest Officor. 

Ret,{sion accepted. 


CALCUTTA eiGrl CLURT. 

Criminal Revision No. 898 of 1911, 

November 9, 1911. 

Present’. —Mr. Justice Stephen aud 
Mr. Justice N. Chatterjea. 

TUNOO MIA— Accdseo—Petitioner 

versus 

EMPEROR— Opposite Paktv. 

Thiiinb impression, lohether may be proved against 
accused in another proceeding—Voluntary statement 
without compulsion, whether may be used against witness 
—Evidence Act (I of 1872.), s. 132, proviso. 

The taking of a thumb impression is merely obserr- 
ing a characteristic feature of a man’s body, and is 
not equivalent to asking a question and receiving an 
answer; that is, the thumb impression is not equivalent 
to an answer within the purview of the proviso to 
section 132 of the Evidence Act, and may in a cri¬ 
minal proceeding be proved against the person whose 
thumb impression is taken. 

Where an accused person has made a statement 
voluntarily and without compulsion on the part of the 
Court, it may be used against him on his trial if 
relevant; that is, the proviso to section 132 of the 
Evidence Act does not apply unless the witness objects 
to answer the question. 

Queen’-Empress v. Oopal Das, 3 M. 271 and Moher 
Sheikh r. Queen-Empress, 21 C. 392, followed. 

Therefore, even if taking a thumb impression 
is equivalent to an answer, no objection beino* 
made to the thumb impression being taken, the pro” 
viso to section 132 does not apply. 

Rule against the order of the Sessions 
Judge of Chittagong, dated July 15th, 1911, 
affirming on appeal the order of the Deputy 
Magistrate of Chittagong, dated June 28th 
1911, convicting the petitioner under sec- 
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tioii of the Indian Penal Code and sen¬ 
tencing him to undergo rigorous imprisonment 

for three months and to pay a fine of Rs. 50. 

Mr. rt. iV. Ghaurlhri, Counsel, and Babu 
Khifish Chandra Sen, for the Petitioner. 

Babu Manindra Nath Banerjea, for the 

Crown. . . 

JUDGMENT.—The petitioner in this case 

is Tunoo Mia, who has been convicted under 
section 193, Indian Penal Code, of giving false 
evidence. A Rule has been granted calling 
on the District Magistrate to show cause why 
the conviction of and sentence on the accused 

should not be set aside and a re trial of his 

case ordered, on the ground that the evidence 
of thumb impression was admitted contrary 
to the provisions of section 132 of the Evi¬ 
dence Act, and also that the lower Courts 
have not dealt with a great deal of the evi¬ 
dence placed before them. 

On the first point, the facta are that the 
petitioner brought a charge of defamation 
against one Mahira Chandra Guha, and during 

his cross-examination swore that he was not 

convicted at Rangoon on a charge under 
section 438, Indian Penal Code, brought by 
Fazal Rahman Chaudry, and was not sen¬ 
tenced to imprieonment and fine, and did not 
appeal. During the hearing of that case, the 
trying Magistrate took, or caused to he taker, 
the petitioner’s thumb impression, and that 
impression corresponds with the impression 
of a man who was convicted at Rangoon in 
the circumstances ab:)ve stated. The argu¬ 
ment indicated by the Rule as arising on 
these facts is that taking a thumb impression 
is equivalent to asking a question and re¬ 
ceiving an answer, and that, therefore, the 
thumb impression is equivalent to an answer 
within the purview of the proviso to sec¬ 
tion 132 of the Evidence Act, and may not, 
therefore, be proved against the petitioner in 
the present proceedings. To this there 
are several answers. In the first place, the 
taking of a thumb impression is nuuely oh- 
serving a characteristic feature of a man’s 
body. Whether tlie Magistrate had a right 
to take the impression i.s a question wo are not 
concerned with, and at present wo need not 
consider whether the prisoner consented or 
not to the impression being taken. The 
impression was in fact taken, tliat is, an ob¬ 
servation was made and recorded, and in 
principle the position is the same as if the 
Magistrate had photographed the appellant, 


or noticed a deformity or a soar, matters 
which might certainly be proved if they 
were relevant. The analogy between taking 
a thumb impression and asking a question, 

therefore, breaks down. 

In the second place, it was held, by the 
majority of the Court in Queen-Sinpress v, 
Qopil Das(l), that where an accused personhaa 
made a statement voluntarily and without 
compulsion on the part of the Court, it may be 
used against him on his trial, if relevant; that 
is, the proviso to section 132 does nob apply 
unless the witness objects to auswsr the 
questions, and this decision has been followed 
by this Court in Moher Sheikh v. Q ieen-Em* 
press (2). See, too, the note to section 132 in 
Woodroffe’s Evidence. In this case there ia 
nothing bo show that the appellant made .any 
cbjeclion to the impression of his thumb being 
taken and the proviso to section 132 does not, 
therefore, apply. 

In the third place, section 132 obviously 
only applies to questions asked in the Court 
of the trial, and there is nothing to show 
that the thumb impression in this case was 
taken during the trial. It seems in fact to 
have been taken with a view to the possibility 
of this trial. 

For these reasons, we are of opinion that the 
fir.st reason for setting aside the conviction 
mentioned in the rule must fail. 

As to the second ground, the only evidence 
placed before the Court with which it is sug¬ 
gested that it has not dealt, is the record of 
the case tried in Rangoon which it is said 
shows that the Frizrl Rahman, who was the 
complainant then described, gave a different 
description of his own parentage and age,and 
the parentage of this Tunoo Mia, then accused, 
from that given of the same matters by the 
Fazal Rahman who gave evidence in the 
present case. Fazal Rahman in the present 
case, however, was not asked to oiplain the 
discrepancy, nor were the contents of the 
Rangoon record, said to be in the record in 
this case, though it is not before us, brought 
to his notice. We cannot, therefore, hold that 
the matter was not sufficiently considered by 
the lower Courts. No reason for our inter¬ 
ference ia, therefore, made out on the second 
ground mentioned in the Rule; and it must, 
therefore, be dismissed. 

Itule discharged. 


(n 3 M.271. 


(2) 21 M. 392. 
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BHOJA BAM V, EMPEROR. 

PUNJAB CHIEF COURT. 

Criminal Revision PETniONNo. 1571 ok 1911. 

February 3,1912. 

Present: —Mr. Justice Chevis. 

BHOJA RAM— Acccsbd—Petitioner 

versus 

EMPEROR— Responder. 

Stay oj criminal proceedings—Civil suit instituted in 
respect of the same matter — Practice. 

Where a person, against -whom oi-imioal proceedings 
are started in respect of a matter, has instituted^ a 
Civil suit without waste of time, the decision of which 
is likely to throw considerable further light on the 
case, the criminal prosecution should be stayed pend- 
ing the decision of the Civil suit. 

Ram Charan Singh v. Emperor, 5 C. L. J. 233; 5 Cr, 
L. J. 399, followed. 

Gohherdhone Pramanick V. Iswar Chunder, 5 C. W. 
N. 44, referred to. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the Officiating Sessions Judge, Multan, dated 
10th November 1911, rejecting the applica¬ 
tion for revision of the petitioner against the 
orders of the District Magistrate, Muzaffar- 
garh, dated Ist August 1911, and of the 
District Magistrate, Muzaffargarh, dated 7th 
August 1911. 

Rai Sahib Pandit Sheo Narain and Sardar 
Vishnu ozng^, for the Petitioner. 

Mr. 0. Bevan Fetman^ Government Advo¬ 
cate, for the Respondent. 

JUDGMENT.—This is an application for 
stay of Criminal proceedings against the pe¬ 
titioner pending decision of a suit which has 
been instituted by him under section 77 of 
the Registration Act. The District Magis¬ 
trate, who is also the Registrar, suspected 
that the deed in question had been tampered 
with and that the document had really been 
executed on the 7th March 1911 and not on 
the 12th, and so he ordered prosecution of the 
petitioner under section 468, Indian Penal 
Code. 

It appears that there is a dispute between 
the parties to the deed as to how much pro¬ 
perty was covered by the mortgage. 

The petitioner’s version is, so I under¬ 
stand, that certain khasra numbers were 
entered in whole instead of in part on 7th 
March, and that the mistake was discovered 
and the necessary corrections made on the 
12th March and that this latter date is the 
correct date of execution of the deed as it 
now stands. So far the dispute may be re¬ 
garded as one between the parties to the 


RABOOLKHAN SAHEB V, EMPEROR. 

deed, but there is another point which is 
that alteration of the date from 7th to 12th 
March may be an attempt to evade the 
penalty leviable under section 25 of the Re¬ 
gistration Act for presentation after 4 months 
(the document was presented on 10th July). 
So it is, of course, possible that the deed has 
been tampered with in order to defraud the 
Government also. 

But the decision of the Civil suit filed by 
the petitioner under section 77 of the Act 
will probably throw considerable further 
light on the ease, and it can then be con¬ 
sidered much better than at present how far 
there really are grounds for a Criminal pro¬ 
secution. I can see no particular reason for 
hurrying on the Criminal prosecution. The 
disadvantages of conflict of decisions between 
the Civil and Criminal Courts in such cases 
are pointed out in Qobherdhone Pramanick v. 
Iswar Ohunder (1). A very similar case to 
the present is Bum Charan Singh v. Emperor 
(2), in which a Criminal prosecution was 
stayed pending the decision of a suit under 
section 77 of the Act. Here, too, as in that 
case, the petitioner has instituted the Civil 
suit without waste of time. 

I direct that the Criminal prosecution be 

stayed pending the decision of the Civil suit. 

(1) 5 C. W. N. 44. 

(2) 5 C. L. J. 233; 5 C. L. J. 199. 


[s. c. (1912) 1 M. W. N. 85.] 

MADRAS HIGH COURT. 

Criminal Revision Case No. 389 cp 1911. 

Criminal Revision Petition No. 292 

OP 1911. 

January 5, 1912. 

Present: —Mr. Justice Spencer. 

A. M. RASOOLKHAN SAHEB — 
Petitioner—Accused 
versus 

EMPEROR— Opposite Party. 

Penal Code (^Act XLV of 1860), s. 430— False trade- 
mark—O^ence or a wrong. 

Where the trade-mark used by the accused is a 
crescent encircling a crown over the letters A. M .R. 
and the one used by the complainant is a crescent 
encircling a star over the letters A. G-. M. no offence 
of using a false trade-mark or selling goods under a 
counterfeit trade-mark is committed. 

A Civil action for damages may lie. 

Surja Prasad V. Mahabir Prasad, IL C. W. N. 887; 
6 Cr. L. J. 151; Emperor v. Bakaullah Mallick, 31 C. 
411; 8 C. W. N. 307; 1 Cr. L. J. 140; Dou'lat Ram y, 
Emperor, 32 C, 431; 2 Cr, L, J. 326, referred tg. 
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BALMOXAND V. NANAK CBAND. 

Petition, nndor seotion.q 435 and 439 of 

the Criminal Procedare Code, praving the 
High Ccortto revise H.e jadgment of the 
Court of the Sub-Divisional Ist Class Magis¬ 
trate of Erode, in Criminal Appeal N >. 43 of 
1911, presented against the conviction and 
Bentence of the Court of the Stationary 2rid 
Class Magistrate of Erode, in Calendar Case 

No. 619 of 1910. 

order.—T he conviction cannot be sup¬ 
ported. Though the get up of the accused’s 
packets of heelies bears considerable resem¬ 
blance to the get-up of the complainant’s 
packets, and it may be that the complainant 
may be entitled in a Civil action lo obtain 
an injunction against the accused’s selling 
his goods in such packets, yet the trade¬ 
mark used by the accused, a crescent encircl¬ 
ing a crown over the letters A. M. R, is 
sufficiently different from the complainant’s 
trade-mark, a crescent encircling a star over 
the letters A. G. M. I do not think that it 
can be said that the Rccused has bren guilty 
of using a false trade-mark, < r of selling 
goods having a counterfeit trade-mark. The 
dispute IS one wt.ich may bs fitly decided in 
a Civil Court, vide trasnd v. Mohnbir 

Frasad Tribedy (1), Etnperor v. Bfihiullnh 
MalUk (2) and Dowlat Ram v. Emperor (3). 
The conviction is set aside and the fine, if 
paid, rriust bs refunded. The petitioner is 
entitled to a refund of the sura of Rs. 100 
ordered to be paid as costs and to a return of 
the property directed to be forfeited. 

Conviction set aside, 

(1) 11 C. W. N. 887; GCr. L. J. 151. 

(2) 31 C. 411; 8 W, X. 307; 1 Cr, L. J. 140. 

t3) 32 0. 431; 2 Cr. L. J. 320. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1545 ok 1911. 

February 9, 1912. 

Present: — Mr. Justice Kensington. 

BALMOKAND and others—Complainants 

—Petitioners 

t ersus 

NANAK CHAND— Accused—RespOxNDent. 

Practice (criminal) — in attcn^h^nce~^[a<]{S‘ 

irate unable to record evidence — Adjournment — Wit¬ 
nesses to be told to appear at next hcarimj. 

Where a Magistrate has entei tuiiK-d a coinpluiiit, 
he is bound to proceed according to law. 

Where a lilagistratu is unable to record the evidence 
of the w’itnosses in attendanco on tho date fixed and 


tho case is adjourned, the witnesses should be told to 
appear on the adjourned date. A party should not be 
required to repeatedly summon his witnesses on pay¬ 
ment of fresh process-fees merely because the Magis¬ 
trate is unable to record evidence on the date origi- 

nally fixed. ^ • • i 

Petition, under s^'ofcion 435 of the 0rim\a\\ 
Procedure Code, for revision of the order of 
the Magistrate, Ist Class, Dahore District, 
dated the 10th of October 1911, dismissing 
the complaint under section 204, oUuse 3. 
of the Criminal Procedure Code. 

Mr. Nih'il Okand Mehri, for the Petitioners. 
Lala Bhagtoin Das, for the Respondent. 
JUDGMENT. — In this ease a complaint 
was instituted on the 14th August under 
section 145 and section 107, Otimiual Pro- 
cedure Code. On the 16th August, notice 
issued for the Ist September. The ora- 
plaiuaut paid prooess-fee for eight witnesses 
whom he desired to call for that date, and 
ail but two of these were duly served. 

On the 1st September, no evidence was 
taken and the cise was simply adjoiruel t> 
lOdi October. The Magistrate does nob 
appear to have done what he w.as rennired 
to do by telling the witnesses iu attend loos 
to appear on the adjonrnei date. 

On the 4th October, the complainant, finding 
apparently that no such orders had been given 
to his witnesses, applied for fresh summons 
for the six men already summoned and two 
others, for the 10th OctobBr. 

On the lObh, the Magistrate dismissed the 
complaint on the ground that the application 
of 4‘h October had baen made too late. 

The Magistrate’s procedure was quite im¬ 
proper and the order of dismissal is not 
fair to the complainant. A man should not be 
required to repeatedly summon his witnesses 
on payment of fresh process fees merely 
because the Magistrate may have been unable 
to record the evidence on the date originally 
fixed. The complaint may or may not ba 
substantial, but having entertained it* tbo 
Magistrate is bound to proceed by law, 

The revision is allowed. The order of 
dismissal, dated 10th October 1911, ia set 
aside as not justified, and the Magistrate 
should now take steps to see that the com¬ 
plainant and his witnesses are given a fair 
hearing. 

Revision allowed* 
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(s. c. 9 A. L. J. 17.) 

ALLAHABAD HraHCOCRT. 

LxEoaiTON Second Oiv l Appeal Xo. C63 

CF 1911. 

November 30, 1911. 

Present: —Mr. Justice Tudbal). 
MEWA LAL AND ANOTHER — Decsee-holders 

—Apfedlants 


veisus 


AHMAD ALI—Ju 

DGMENT-DEBTOR— 

Respondent. 


Civil Procedure Code (Act V of 1908^, s. 4^~l<raud 
—Exterisiori oj period of limitation—First application 
jor arrest—Second application for attachment—Whether 
second application is in continuation of the first—Exe¬ 
cution of decree. 

Where an application is made for execution of a 

decree by arrest of the judgment-debtor, and then a 

second application is made for execution by attachment 
of his property, the second application is not in con¬ 
tinuation of the first. 

Where a judgment-debtor evaded arrest and, when 
finally arrested, spent two years in pretending to pro¬ 
secute proceedings in an insolvency Court whereas 
he never intended to press them and thus successfully 
prevented the decree-holder from executing his dec¬ 
ree within the period of 12 years : 


Meldy that the judgment-debtor was guilty of 
fraud within the meaning of section 48 of the Civil 
Procedure Code, 1908. 

Beni Prashad v. Kashi Nath, 6 A. L. J. 401- 2 Ind. 
Cas. 222, followed. * 


Execution second appeal against an order 
of the District Judge of Allahabad. 

Mr. Damodar Das, for the Appellants. 

JUDGMENT.—This appeal arises out 
of execution proceedings. The appellants 
obtained a decree on the 18th of December 
1895, against the opposite party. On the 12th 
of September 1907, they applied for the arrest 
of the judgment-debtor. This was the last 
one of the applications made within the 
period of 12 years from the date of the decree. 
Several attempts were made to arrest the 
judgment-debtor who successfully evaded 
them until one day he inadvertently attended 
the Court, thinking that he was protected 
from arrest by some provision of law. He 
was arrested, and he at once applied to 
the Court to be allowed to apply in an 
losolvency Court to be declared insolvent. 
He put in his application, and for two years 
the proceedings continued in the insolvency 
Court until they were finally struck off for 
want of prosecution. In the meantime, the 
appellants had applied for attachment of 
certain property. That property was releas¬ 
ed on an objection preferred by the judgment- 
debtor’s wife to the effect that it had been 


transferred to her by her husband. On ihe 
1st of August 1910, the decree-holder 
made the present application for execution 
of his decree by means of the attachment of 
certain money deposited in Court to the 
credit of the judgment debtor. Objections 
were taken that the application was barred 
by time in that it had been made more than 
1'.^ years after the date of the decree. The 
Court of first instance held that the pre¬ 
sent application was one in continu¬ 
ation of the frrmer application of 12fch 
September 1907. It further held that 
the judgment,-debtor had been guilty of 
fraud, and concluded that the applicatio- 
was not barred by section 48 of the Code ot 
Civil Procedure. On appeal, the District 
Judge held that il.o present application 
was not in continuation of the former appli¬ 
cation. He refused to decide the question 
as to whether or not the judgment-debtor 
had by fraud or force prevented the execution 
of the decree at some time within 12 years 
precedii g the dale of the present application. 
In this the lower Court was wrong. It ought 
-to have gone into the question which was 
distinctly raised between the parties. 

On the question as to whether the present 
application is one in continuation of the 
former application of 12th September 1907, 

I fully agree with the lower Court that it 
is not in continuation of the former applica¬ 
tion. The former application was for execu¬ 
tion by arrest of the judgment-debtor. The 
present application is one for execution by 
attachment of a sum of money. But on 
the second point, I fully agree with the 
Court of first instance that the judg¬ 
ment-debtor has by fraud prevented the 
execution of the decree within 12 years 
immediately preceding the date of the 
present application. The case very much 
resembles that of Beni Prasad v, Kashi Nath 
(1). There cannot be any doubt that the 
jodgment-debtor evaded arrest and, when 
finally arrested, .spent two years’ time in pre¬ 
tending to prosecute proceedings in an in- 
solvency Court—whereas he clearly never 
intended to press them. He has done his 
best and most successfully prevented the 
decree-holders from executing their decree 
within the period of 12 years. Therefore 
in my opinion, the present application for 

execution is not barred by section 48 of tha 
(1) 6 A. U. J. 401} 2 Ind. Cas. 222. ^ 
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FATMA V. IMTfAII JAN. 

Code of Civil Procedure. I threfore allow 
this appeal, set aside the decree of the Court 
below, and restore that of the Court of first 
instance. The appellants will have their 

costs in all Courts. i it j 

Appeal allowed. 


p s Pandit Sheo Uarain, Mr. Muharorr^d 
Shah Nawaz and Sb. Abdul Kadir, for the Re- 

^'’dUDGMENT.—The following pedigree- 
table will help to an understanding of the 
facts of this case: — 


(a. c. 1 P. R. 1912; 33 P. W. R. 1212.) 

PUNJAB CHIEF COURT. 
First Civil Appeal No. 1107 of 1909. 

April 1, 1911. 

Present:— Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
Musammot FATMA— Plaintiff 

APPELI-ANT 


versus 

Musammat IMTIAZI JAN alias CHUNI 

JAN AND OTHERS—DEPENDANTS — 

Respondents. 

Limiiaiion—Principal and agent—Accounts^Suit jor 
rendition of accotintR against agent s heirs 
iion of accounts, meaning of-Pcfusal what consUtutc. 

— Limitation Act (XV of \S71), ss. 02,89, 120. 

Tho rofusal by an u^ent to render accountji, men¬ 
tioned in Article 89 of tho Limitation Act, 18/7, must 
be an etpress refusal ona definite date and not merely a 
virtual refusal to be inferred from tho ommission or 
failure on his part to fulfil a promise made by 
him to render tho account to the principal in answer 

to a demand by tho latter. v o n t 

Uari Narain Ghose v. Adminisfrafor-GCHCrnt, 6 L, L. 


R. 446, diasonted from. ..nr r ao 

Easin Sarkar y. Barada Kishorc, 11 L. L. J. 

5 Ind. Cas. 18(5, explained and distinguished. 

Rendition of accounts by an agent means something 
more than merely semling the accounts or making 
over account-books to tlio principal; it moans and 
includes submitting and explaining accounts to tho 
principal and paying over to him any balance which 
might bo found duo from tho agent u]>on tho taking 
of accounts. 

A suit for rendition of accounts, against tho heirs of 
a deceased agent, as regards tlio receipt by him of 
tho rents and iirofits of tho principal’s property ^yhich 
was under his control during his life-time, with a 
prayer for realization of tho amount duo from tho de¬ 
ceased’s estate, is goveinod by Article 120, and not 
by Article 62 or by Article 80 of tho Limitation Act, 
and limitation begins to run from tho date of tho 



agent’s death. 

Seth Chand Mat v. Kalian Mai, OO P. R. 1886, Ourii- 
das Pyne v. Ram Narain Stifin, 10 0. 800, 11 1. A. 59 

Ran Oirraj Singh V. Ram Raghuhir, 31 A. 420; 2 
Ind. Cas. 118, followed. 

First appeal from tlio order of the Addi¬ 
tional Difltrict Judge, Delhi, dated 21th 
August 1903. 

The Hon'ble K. B. Mnhammnd Shafi and 
Hou’ble R. B. ■'•Viadi Lai, for the Appellant. 


Sheikh Rahim Bakhab, a rich merohant of 
Lahore, bad two wives, Afusammai NizaniBibi 
and Masammat Fatma Bibi. By his first wi ^ 
Musammat Nizam Bibi, he had two sons and 
one daughter, and by his Second ^ 
AJnsam7noi Fatma Bibi, he had five sons an 
several daughters. By a register®^ » 
dated the 16bh Febraary 1872, Sheikh Rahim 
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Bakhsb gifted to his second wife, Musammat 
-fcatma Bibi, four properties which are set 
out la detail at page 4 of the printed record. 
This was followed by another registered 
deed, dated the 12th May 1873, by which 
Muhammad Shafi, eldest son of Sheikh Rahim 
Bakhsh by his second wife, gifted in favour 
of his own mother five bungalows situated in 
the Mian Mir Cantomment and Lahore, the 
details of which are given at page 7 of the 

paper-book. On the 11th November 1876, 
Sheikh Rahim Bakhsh, before proceeding to 
Mecca on pilgrimage, executed another 
deed of gift under which, after settling 
16 greater part of his property, both 
moveable and immoveable, on his minor 
sons, Muhammad Rafi and Muhammad 
-Naqi, out of the residue he gifted to their 
mother, Musammat Fatma Bibi, a sum of 
Rs. 1,000 and in addition thereto allowed her 
an annuity for her life at the rate of Rs. 200 
per mensem chargeable on and to be paid out of 

Uaeincomeof theestateconveyed toMuhammad 
Rafi and Muhammad Naqi. Sheikh Rahim 
Bakhsh returned from Mecca and continued 
to carry on business as a general merchant 
in Lahore until his death, which took place at 
Delhi in April 1889. Both Muhammad Shafi 
and Muhammad Taqi had predeceased Sheikh 
Rahim Bakhsh; so at the time of his death, 
Muhammad Rafi was his eldest surviving 
son by Musammat Fatma Bibi. Muhammad 
Rafi appears to have attained the age of 
majority towards the end of 1S89 or in the 
beginning of 1890, but Muhammad Naqi was 
at that time admittedly a minor and be re¬ 
mained a minor for some years. 

Towards the end of 1889, MusammatNizsim 
Bibi and her issue brought a suit (Original 
Suit No. 3h0 of 18891 in the Court of the 
District Judge, Delhi, against Musammat 
Fatma Bibi and her issue for partition of the 
whole of the property alleged to have been 
left by Sheikh Rahim Bakhsh, on the allega¬ 
tion that the said property was in the posses¬ 
sion of the then defendants, and that they had 
refused to give the then plaintiffs their proper 
share. In that suit, the then defendants 

including Muhammad Rafi pleaded, aZm. 

that the bulk of the property then in dispute 
had been gifted by the late Sheikh Rahim 
Bakhsh. by registered deeds, dated the 16fch 
February 1872, 12th May 1873 and llth 
November 1876, in favour of Musammat 

F ttma and Muhammad Rafi and Muhammad 
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Naqi respectively, and that the suit ia 
respect of the properties covered by the 
said deeds of gift, must, therefore, fail. One 
of the issues framed by the Court in that 
suit was as follows:— 

“Are the three gifts of the 16th February 
1 72, 12th May 1873 and llth November 
1876, valid? Were they acted upon?” 

Upon this issue, the District Judge found 
with reference to the gifts of 1872 and 1873 
that the gifts in question were complete 
being accompanied by pcssession and that 
this possession had continued unbroken and 
uninterrupted in the life time of the donors. 
The gifts were, therefore, valid” (page 19 of 
the record). Similarly, with regard to the 
gift of 1676, the Judge held that it **wa8 a 
valid one and that it was fully and completely 
acted upon so far as it could have been” (page 
21). As a result of his findings on the whole 
case, the District Judge, on the 13th May 
1891, decreed the then plaintiffs* claim 
against Muhammad Rafi only in respect of 
the three properties which be held to 
have constituted Rahim Bakhsh’s paternal 
estate and which bad not bsen gifted away by 
him. We have referred to this litigation of 
1839.91 bscausethe plead/ings of the parties 
in that suit with respect to the gifts of 1872, 
1873^ and 1876, the issue drawn by the* 
Distrlob Jndge regarding their genuineness 
and validity and the finding recorded by him 
on that issue, have a bearing on the present 
litigation in connection with the question of 
resjuiicjti, which has been raised by the 
present defendant-respondent No. 1 and has 
been decided against her by the lower Court. 
Since the death of her husband in 1389 
Musimm-jt Fatma Bibi seems to have 
lived peaceably with her sons, of whom 
Muhammad Rafi was the eldest and he 
as the eldest male member of the family 
appears to have managed the family busi¬ 
ness and to have had in his hands 
the control of-the extensive family estate 
consisting of valuable house and shop 
property situate ia Lahore, Mian Mir 
and Delhi. Muhammad Rafi died in Sep¬ 
tember 1902, and thereafter Muhammad 
Naqi is said to have assumed the control 
and management of the family business and 
the family estate. The suit, out of which the 
present appeal has arisen, was brought on 
the 14th July i90i, by MuiamTmt F^fcma 
against Mtmmm t Imtiazi Jan, wid>w of 
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Muharamad Kafi, and against Ids so. a and 
daughter, M□rataz-ud-din, Muazz ad-Uin and 
/ahra Bibi (who are all miners). for rendi¬ 
tion of accounts, the suit being valued at 
Rs. 10,500. The principal allegations, on 
which the .suit was bised, were that the 

plaintiff was 

described in the list attached to the plaint, 
consisting of ISbungaiowa in bihore and 
Mian Mir and one house in Delhi; that after 
the death cf her husband, she made over the 
management of the said proper'y to \ er son 
Muhammad Raft who continued to tf'd'ze 
the rent thereof as her agent ar d on her b - lalt 

till his death on tl e lOch Decembsr 1902; that 
Muhammad Rati bad also rea iz d, as her 
agent, the sum of Rs 1,000 and R^. .Oper 
mensem which had been gifted to her by her 
husband (under the de'nl of 1876); that 
hammad Hah during hi-i life-time bad not 
rendered to the plaintiff an account of the 
rents and profits of the sa^d property ; a;.d that 
after his death, the defendants, who were 
his heirs, had also not rendered any accuin^, 
although they had been called upon t-* do h >. 
The plaintiff prayed t hat defenda'iiR b ^ c tiled 
upon to render an account of the inc»mo c f 

the property and of ti e sum of Ra. 1,000 cash 
and of Rs. ‘-0 ptr mensen which Muhammad 
Rafi had realized K 8 her agent, that a decree 
for the amount found due by the deceased 
be passed against his property, and that all 
such directions as may be necessary for 
rendition of accounts and recovery of money 
doe to plaintiff be issued. 

In answer to the plaint, defendant No. 1, 
who is principal defendant in the case, filed 
a written statement on the lat November 
1906, in which she pleaded in substance 
that the plaintiff was not owner of the pro¬ 
perty referred to in the plaint, that she had 
never made over the management of the 
said property to Muhammad Rafi, that 
Muhammad Rati had never reali/.sd the 
rents and profits of the said property 
on behalf of the plaintiff, and that the suit 
was barred by limitation. The defendants 
Nos. 2 to 4 also filed a written statement, 
through thfcir guardian Muhammad Naqi, 
in which the plaintiff’s claim was prac¬ 
tically admitted. On the 2nd November 
1905, the District Judge (Mr. Harcourt) 
framed six issues, the first of which was 
whether the suit as framed is barred by 
time.’* After the issues had been framed, 


,he DisUict I*! 

.he plaintiff and d. 

na.t.e andae they were h p v dimsli > 

Udiep. their eUteraents 

miaaion on the 1 ith December 190d (pp. 32 
to 34 of the reotrd). After aeveral ^^3 
menta the case came np for he'tf'LR 
Mr Ellis who had aucoeedei Mr. H iroiurt 
a! ofatrict -lalet; and Mr. ElHs took down 

r,ho statemen.a 1 

tiff and ..f the Counsel for 2. 

ooD,e l«-.'> The le'arned 

D atHc/Jolge t"'® -' 

"To Were the reap^ctiye 

187i, NUy 1^7'^ Novfmber 18i6 duly 

and properly ex^enttd Y , • l u 4 

(D Ifexecjted. were they not intended 

to be operated on, i. e, were they raefe'y 
made wit h i teal to de'eat the rights of other 

’’Td Are the pleas of non k tnwledge of the 

deedaand the intention of non-operation 
ilina'ent an 1 can.ot the defend vnt raise 

(4^1 with respect to the deed of 1873, had 
Mahammad Sha5 the p.awer ^o cavey 
irrespective of the aathorization of hia father 
and did he reoeive aach a.iilhorizati in? 

(5) Did plaintiff appoint Mahammad Hah 
as her agent to recover rents, and if so, tor 

what peiicd? 

(6) If so, does a suit for accounts against 

the heirs of an agent not lie? 

(7) Is defence estopped by former plead¬ 
ings? 1 • 

These issues, it will bs observed, are la 

florae respactfl different from the issues framsd 
by Mr Harcourt on - the 2Qd Novsmber 
1905 . and it is worthy of note that 
on the point of liraitatmn was drawn. OMke 
above issues, the most important are the first, 
the second, the fifth, and the seventh issnes, 
of which the first two and the last are con- 
neoled together and bear upon the question 
whether or not the 

of the property set forth in the list attaohe 
to the plaint, and in respect of the mansge- 
ment of which she alleg.s that she appoint¬ 
ed her son Muhammad Rafi as her ' 
The fifth issue relates to the ' 

Ifltionship of principal and 
the plaintiff and Muhammad Rah and 


1 ) 
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other issues have uofc been discussed before 
us and may, therefore, be left, out of con¬ 
sideration. With refei*enci to the four 
issues just mentioned, the lo.ver Court 
(Lala Sri Ram Poplai) has held (1) 
that the three gifts of 1871873 and 
1876 were made merely with the objeco of 
defeating the rights of Rahim Bikhsh’s first 
wife, Musammat Nizira Bibi, and herchildren 
and were not acted upon; bat (2) tiiat defen¬ 
dant No. 1, as representative of Muhammad 
Rafi, was precluded by section 13 of the Civil 
Procedure Code, 1832, from setting up a 
defence founded on the fictitious nature of the 
said gifts, as the question of the genuineness 
and validity of those gifts was res judicata 
between the parties by reason of the 
decision of the District Judge of Lahore, 
dated the 13th May 1891, in Original Suit No. 
330 of 1889; (3) that the plaintiff has failed 
to show that Mnhammad Rafi was appointed 
by her as her agent to manage on her behalf 
the property referred to in the plaint and to 
receive the rents and profits thereof; (4) that 
all that has been shown is that Muhammad 
Rafi acted as plaintiff’s agent in realizing the 
income of the said properly, not in his private 
capacity as plaintiff’s sen but in his capacity 
as the manager of the firm of Muhammad 
Rafi and Brothers, of which he was the 
senior partner. As a result of the above 
findings, the lower Court has held that the 
plaintiff had no cause of action as regards ibe 
rendition of accounts against the defendants 
in their private capacity as heirs of Muham¬ 
mad Rafi, but that she was at liberty to sue 
them and other members of the firm of 
Muhanamad Hafi and Brothers on the ground 
that Muhammad Rafi, as a partner of that 

firm, had managed her property ani received 
the income thereof. The plaintiff’s suit has, 
therefore, been dismissed. 

From the decree of the District Judge, an 

appeal has been preferred to this Court by 
the plaintiff, and we ha^e heard the appeal 
argued at great length on both sides. The 
questions, which require determination iu this 
appeal are:— 

(1) Whether the plaintiff’s suit was in whole 
or in part barred by limitation. 

(2) Whether the decision of the District 
Judge of Lahore, dated the 13th May 1891, 
in Original Suit No. 333 of 188^, operates as 
re', judicata between the parties as regards 
the question of the genuineness and validity 


of ths thras gifos of 1372, 1873 aud 1373, 

respectively. 

i3) Wneihar, if the said dscUbn doaa not 
operate as res judicatiy the aforesaid gifts 
were duly executed and acted upon and were 
valid. 

(l) Whether Muhammad Rafi acted as 
plaintiff’s ageut in managing the property 
that belonged to the plaintiff under the gifts 
in question and in realising the rents and 
profits thereof. 

(5) Whether, if Muhammad Rafi acted as 
plaintiff’s agent in the management of the 
haid property in his capacity as senior partner 
in the firm of Muhammad Rafi and Brothers, 
the defendants, as heirs of Muhammad Rafi, 
were alone liable to the plaintiff in a suit 
for rendition of accounts, without the othsr 
members of the firm being joined as de¬ 
fendants. 

We now proceed to discuss these quaebiaas 
seriatim. 

As regards the question of limitation, it b is 
bean argued by the learns 1 Pleader for the 
defendant, Musammat Imtiazi Jan (whois the 
sole coutesting respoudanb in this appeal), that 
the suit was barred by time under Article 89 
of thessond Schedule of the Limitation Act, 
1877. lu this oanneebion reliance has been 
pUcad on the plaintiff’s statement in the 

lower Geurt, dated the 12:h Deesmber 1905 
(p. 33), which runs as follows: — 

*I always called upon Muhammad Rafi to 
render accounts, but he kept putting off the 
matter and did not render any account. On 
comiug here (Delhi), [ wrote to him letters 
aud he sent replies to those letters. I pro¬ 
duce the letters received by me.” 

lu one of these letters (letter dated the 

11th December 1895, raarkei as Exhibit B.), 
which was so produceed by the plaintiff, 
Muhammad Rafi writes to the plaintiff as 
follows: — 

’T send curreacy notes of the value of 
Rs. 400. Tueso 8 ms are due on account of 

November.It Ood helps, 1 will sead 

accounts towards the eud of December.. 

.lu future, I will send at once any amount 

that is realized by me.” 

With reference to this letter aud to the 
statement of the plaintiff set forth above, the 
learned Pleader has contended that ac¬ 
counts having been demanded by the plain¬ 
tiff from Muhammad Rafi from time to 
time, aud Muhammad Rafi having per- 
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sistently neglected to render acoounfs after 
bavirg promiped to send aooounts by tlie end 
of December 18&5, the piaintifl’s cause of ac¬ 
tion against Muhammad Rafl accrued on the 
1st of January 1896, and that, therefore, the 
present suit against the heirs of Muhammad 
Rafi was long b:irred by time under the 
Article of the Limitation Act above referred 
to. In support of this contention, two deci- 
aicns of the Calcutta High Court —llari 
Narjin Ghose v. Adruinibtrator-Qeneral (l),and 
Eosin Sarkar v. Barada Kishore (2)— have 
been cited. The head-note of the first 
mentioned decision runs as follows: — 

“An account of his receipts and dis¬ 
bursements having been demanded from a 
Mukhtar, he, on the 3rd of August 1872. 
■wrote a letter in which he promised to 
render full accounts during the ensuing 
vacation. This he neglected, though he 
did not refuse to do. Jleld^ that the limit¬ 
ation for a suit to compel an adjustment 
of account ran from the time when the 
defendant’s promise to render account was 
broken and was governed by Act IX of 1871, 
Schedule It, Article 90 (see Act XV of 1S77, 
Schedule II, Article 89).” 

This ruling, so far as it goes, seems to 
help the defendant’s Pleader; but with every 
respect to the learned Judges who decided 
that case, we do not think that the view 
taken by them is oorreot. The judgment is 
a brief one and no reasons whatever are 
given l)y the learned Judges insuppoibof 
their decision. In the body of the judgment 
they ob?erved: — 

“In this case, tlie lower Court found that 
the account being demanded, the defendant 
at first promised to render it during the 
vacation of 1872, that is, in Ahsin or Knrtick 
12i9, but he never fulfilled that promise and, 
therefore, virtually refused to render the 
account at that time. The present suit 
is brought on the 15th of June 1875 or 
Assar 1282, and it is accordingly in time.” 
According to Article 89 of the present Limita¬ 
tion Act, 1877, which corresponds to Article 
90 of Act IX of 1871, in a suit by a principal 
against his agent for moveable property re¬ 
ceived by the latter and not accounted for, 
limitation begins to run from the date ■when 

the account is.demanded and 

refused, or when no such demand is made 

(1) 3 0. L. K. 44(>. 

(2) , 11 C, L. J. 43; 5 lud. Gas. 18G. 


when the agency terminates. The lar.gcage 
of this Article, in our opinion, clearly contem¬ 
plates that, apart from the termination of 
agency, the cause of action must accrue to 
the principal against his agent on a definite 
dale, and that date must be the date on 
which the account hnvirg been demanded by 
the principal from the agent is refused by 
him. The refusal by the agent to comply 
with the principal’s demand for the account 
must, in our judgment, he an express refusal 
on a definite date; for if the non-fulfilment 
of a promise on the part of the agent to 
render account during a particular period or, 
where no definite period is named, within a 
reasonable time from the date of the demand, 

were held to be tantamount to a refusal to 
render the account at the end of that period 
or such reas .liable time within the pur¬ 
view of Article 89, very many difficulties in 
the application of that Article might con¬ 
ceivably arise. For irstanoe, the agent in 
answer to a demand by the principal for an 
account might promise to render tVie aof’ount 
without naming a definite period, and on his 
failing to do so within a reasonable time, and 
on the demand being repeated, he might 
renew the promise from time to time, and 
yet fail for a considerable period to render 
the account as promised. If such conduct 
on the part of the agent is to be deemed to 
amount to a virtual refusal, to use the 
words of the learned Judges of the Calcutta 
High Court, to render the account within the 
meaning of Article 89 of the Limitation Act, 
as seems to have been held in the above 
cited case, and as, in fact, has been contended 
before us by the defendant’s Pleader, it would 
be impossible to fix the terminus a quo for 
the purposes of applying the said Article, In 
cur opinion, the correct interpretation of the 
Article in question is to hold that the 
refusal by tho agent to render account as 
mentioned therein must ho an express re¬ 
fusal on a definite date and not merely 
a virtual refusal to be inferred from the 
omission or the failure on his part to fulfil a 
promise made by him to render the account 
to the principal in answer to a demand by 
the latter. We are not, therefore, prepared 
to follosv the ruling in llari Narain Qhose v. 

Adminii^trotor- General (1). 

The more recent decision of the Calcutt-a 
High Court —Easin Sarkar v. Brada Kishore 
(2)—on which reliance has been placed by 
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the defendant’s Pleader, while it approves of 
the rallog discussed above, is not directly in 
point so far as the alleged applicability of 
Article 89 to the present suit is concerned. 
In that case, the point actually decided is, 
that when there is a contract between 
principal and agent to render accounts year 
by year, Article 116 of the Limitation Act 
applies if the contract is registered, aod 
Article 115 if it is unregistered. The Court, 
no doubt, held, following the earlier ruling 
above cited, that the neglect on the part of 
the agent to comply with the principal’s 
damaod to render account was tantamount 
to a refusal within the meaning of Article 89 
of the Limitation Act, but this opinion was 
mere ohiier dictum^ as the learned Judges 
accepted the argument that Article 115 of 
the Act was applicable to the case before 
them. But, apart from this, the case is 
clearly distinguishable from the present one, 
in that there the suit was based upon an 
express agreement to furnish accounts year 
by year in pursuance of which a demand to 
render accounts had been made year by year, 
and there was a breach of the contract by 
the agent at the end of each year by reason 
of his omission to render the accounts as 
expressly agreed upon. In other words, 
there had been successive demands by the 
principal in pursuance of the contract and 
successive breaches thereof by the agent 
at the end of every year, and the 
principal having brought his suit for ac¬ 
counts within three years of the last breach, 
it was held within limitation both under 
Article 115 and under Article 89 of the Act. 
In the case before us, there was no express 
contract on the part of Muhammad Rafi to 
reader accounts to the plaintiff at the end of 
any definite period or year; in his letter to 
the plaintiff marked as Exhibit B, he simply 
promised to send accounts to the plaintiff 
towards the end of December 1895. Surely 
this bare promise did not amount to a 
contract between the parties concerned, and 
bis omission to send the accounts as promised 
by the end of December could not be 
legitimately construed, especially having re¬ 
gard to the natural relationship between them, 
to amount to a refusal to render accounts. 
In this connection, we may observe in passing 
that rendition of accounts by an agent means 
something more than merely sending the ac- 
oounts or making over accouut-books to the 


principal; it means and includes submitting 
and explaining accounts to the principal and 
paying over to him any balance which might 
be found due from the agent upon the taking 
of such accounts. No such rendition of 
accounts was ever promised by Muhammad 
Rafi to the plaintiff, and, therefore, his omis¬ 
sion to render accounts in this sense could not 
have amounted to a refusal to render accounts. 
We, therefore, think that the plaintiff’s cause 
of action against Muhammed Rafi for rendi¬ 
tion of accounts did not accrue at the end of 
December 1895 and that the present suit is 
not barred under Article 89 of the Limitation 
Act. 

But, even if Article 89 were held to apply 
to this case, it clearly could not apply to the 
plaintiff’s suit so as to bar it in respect of the 
rents and profits of the plaintiff’s property, 
alleged to have been received by Muhammad 
Rafi after 1895, for there is nothing on the 
record to show that after that year the plair- 
tiff demanded account on any particular date 
from Muhammad Rafi and that the latter 
refused it. Unless the date of the demand 
followed by a refusal is established, the 
plaintiff’s cause of action against her agent 
would not accrue under Article 89; and, incur 
opinion, the plaintiff’s indefinite statement 
that she always called upon Muhammad Rafi 
to render accounts ‘ but that he kept putting 
off the matter and did not render any ac¬ 
count” (page 33 of the record), cannot be 
interpreted as meaning that a specific demand 
for accounts was made after 1895 and that 
Muhammad Rafi refused to comply with the 
demand ; Article 89 of the Limitation Act, 
therefore, has no application to the case as 
laid. The Article which is really applicable 
is, in our opinion, Article 120, for the plain¬ 
tiff’s suit is one, not against Muhammad Rafi 
himself, who is dead, but against his heirs, 
and is for rendition of accounts as regards 
the receipt by Muhammad Rafi of the rents 
and profits of the plaintiff’s property which 
was under his control during his life-time, 
with a prayer that the amount found due 
might be directed to be paid out of the 
estate of Muhammad Rafi in the hands of 
those heirs. To a suit of this description, neither 
Article 62 nor Article 89 of the Limitation 
Act is applicable ; it is governed by Article 
120, and limitation begins to run from the 
date of the agent’s death, which in the case 
before us took place on 10th September 
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1903 [see Seih Ohin-l Ual v. Kalian Mai 
(3), Qurudis Pyne v. Ham Narain Sahu (4) 
and Rao Girraj Singh v. Ram Raghuhir (5)J. 
For these reasons, we hold that the plain- 
tifT’s suit, which w is instituted wit-hin three 
years of Muhammad Rafiks death, was within 

limitation. 

There was a good deal of argument before 
U8 in reference to the second question, namely, 
whether the decision of the District Judge, 
Lahore, dated the 1 ith May 1891, operated 
as res jiidicita as regards the question of the 
genuineness and validity of the gifts of 1872, 
1873 and 1876 relied upon by the plaintitf. 
We do not, however, tliink it necassiry to 
diaouss and decide this questi jn as we have 
no hesitation in holding, with reference to 
the third question sot out abive, that the 
gifts in question wore genuine and valid and 
that under those gifts the plaintiff became 
owner of the property covered by them. The 
gifts were made by means of registered deeds 
&nd ptima f ide they were perfectly genuine 
and valid, as Sheikh Rahim Hakhsh had 
every power to make tho.se gifts. The 0 ' 2 N^^ 
therefore, lay on defendant No. 1 of provitig 
that those gifts were nominal or {i(;tit;ons 
and that the plaintilT acquired no rights of 
ownership in the property gifted. This aho 
has entirely failed to prove No reason 
whatever lias hern giveJi by the defendant 
wl»y the donor aliould no5 have intended 
these gifts to be act:‘d upon. So far as the 
record goes, he did all in his po ver to dive.st 
himself of his control over the property 
gifted and put the d )neo in p >.ssessi )ii thereof. 

By the deed of 1876 Sheikh Rahirn Biklish, 

before proceeding to Mecco, gifted the wholo 
of his properly, wi(h the exception of a small 
residue, in favour of hii t.vo sons Muhamruid 
Ra6 ami Muhammad N^iqi and he excluded 
from the operalion of tliat cleeJ property 
which he had already gifted to tlie plaintilT 
in 18/2 as also the property wliich lus son 
Muhammad Shah, in wlione nuns it had been 
purchased by Sheikh lialiim B.ikhhh, had 
gifted to tlie plaintilT by tiio iloed of 1873. 
Surely, if butli tliese gifts of 1872 and 1873 
had been merely fictitious transfers, SneikU 
Rahim Bakhsh would either have treated tho 
property covered by them a.s iiis own itr 1876 
or would have secured deeds of release in 

(3) <JB P. 11. 18sr>. 

(4) 10 C. 800; 11 I. A. 09. 

^5) 81 A. 429; 2 Itid. O'u.s 118. 


respect of that property from his 6rst wife 

and her children. He was going to Mccaa on 
pilgrimage and was making a final settlement 
of all his property in view of the contingeucy 
of his not returning home. The fact that 
he did not in any way deal with the property 

covered by the deeds of 1872 and 1873 as his 
own up to 1876, oupled with the fact that 
he disposed of the rest of his property in 
1876 , shows that the gifts in question were 
perfectly bona fide gifts and had nob been 
made with any ulterior object. There is a 
considerable body of oral evidence on the 
record to prove that the plaintiff was con¬ 
sidered to be tbe owner of the property which 
had been gifted to her by her husband, and 
that in the books of the family firm, large 
sums of money, alleged to have been realized 
as rents and profits of that property were 
from time to time credited to her. There 
is also evidence to sho w that Sheikh Rahim 
Bakhsh himself and after his death Muham¬ 
mad Rafi had stated to tbe tenants of certain 
bouses covered by the gifts in question that 
the said houses had been given to the plaint¬ 
iff and were her property (pp. 44 to 70 of 
the printed record). Farther, it is proved 
that the nnzul lands, on which stood some of 
the houses and shops gifted to the plaintiff, 
were, subsequent to the gift?, purchased in 
the name of the plaintiff, and that compsn- 
sation to the amount of R.^. 71,000 Was paid 
by Government to the plaintiff in respect of 
tho acquisition ol cetiain property, the sub¬ 
ject of tho said gifts, which was in tho pro¬ 
prietary possession of the plaintiff. This 
sum is credited to the plaintiff in the hooks 
of the family firm (p. 56 of the record). 

The mere fact that on his return from 
Mecca, Slieikh Rahim Bakhsh lived with the 
plaintiff in tho residential house in Lihore 
which he liad gifted away to her previously, is 
absoluttdy insulficieut to show that no genuine 
gift ot any property had been made to her 
by Ualiiiu Bakhsh and that, if any such gift 
had bten made, it was not acted upon. 
Sheikh Hahiiu Bakhsh being plaintiff’s hus¬ 
band would naturally on his return live with 
hei; and it would have been tbe moat impro¬ 
per thing on her part not to have received 
him or nob to have allowed him to live with 
her in the house in question. Not one ciroam- 
stance has been pointed out to ns by the 
defondnnt’s Pleader which would, in any wayi 
bo iuconistent with the plaintiff being the 


INDIAN CASKS 


937 


Vo^ xni] 


FATMA O. IMTfAZI JAN. 

owner of the property giftei to her by her 
husband and there are so many weighty fao 3 
in support of the genuineness of the gifts io 
question that we have n) hesitation in h )l.i- 
iog that those gifts were mide in good falih 
in favour uf the phiintiif, that they were 
acted upon, and that (hey were perfectly 
valid 80 as to constitute the plaintiff ovner 
of the property convered by them. 

This brings us to a onsideration of the 
question whether Mahammad Rafi acted as 
plaintiff’s agent in managing the property 
■which belonged to her and in receiving the 
rents and profits thereof. This question 
must, we think, be answered in the affirma¬ 
tive, It is not denied that when Sheikh 
Rahim Bakhsh died, Muhammad Rafi was tho 
eldest male member of the family, and that 
he, having attained the age of majority about 
that time, assumed practical control of all 
the property belonging to the family. The 
plaintiff was a pird^^naMn woman, and she 
could not, therefore, have personally raanag* 
ed her estate, which consisted of about 
19 bungalows and bouses in Lahore, Mian Mir 
and Delhi, Her case is that she appointed 
her eldest son, Muhammad Rafi, as her agent 
to manage that property on her behalf and 
to realize the income thereof ; that he conti¬ 
nued to manage it and to receive t’ne rents 
and profits as her agent up to the date of his 
death ; that out of the income so received he 
paid her small sums from time to time, but 
that he never rendered accounts to her as 
be was bound to do, and that at the date of 
his'death in 1902, a large amount of money 
was still due by him to her. The case prim i 
facte fits in with the probabilities of the 
situation, and there should ha no difficulty 
in believing it, if it receives support from 
attendant circumstances and from evi¬ 
dence of an apparently trustworthy cha¬ 
racter relating to the leceipt of income of 
plaintiff’s property by Muhammad Rafi, . 

It is not necessary in a case of this kind 
that there should he evidence of an express 
contract of agency ; the existence of each a 
contract can be, and should be inferred from 
circumstances which, considered in the light 
of the relationship and conduct of the parties, 
show that one of them stood to the other in 
the relation of agent to principal. There is 
ample material on the record in this case 
in support of such implied contract of agency, 
and the defendant’s Pleader has, in cur 


opinion, entirely failed to point to any ono 
m itenal fact i'>C!)mp,itibl6 with the existence 
of .such a contract. The letters written by 
Muhamma.l RiS to the pi.^intiff (Exhibits A, 
B, D and E) go to show that he wa--, at all 
event.s, in pc.saes.sion of money belonging to 
the plaintiff, that he was making remittances 
to her from time to timn and that he felt 
himself under an obligation to render some 
sort of accounts to her. The last mentioned 

Exhibit, dated the lUh December 1895, is 

more explicit on the point. It shows not 
only thau Muhammad Rafi was in p-srcssion 
of plaintiff’s money, but also that he used to 
realise more/ on her behalf; and in that 
letter Muhammad Rafi also says that he will 
send the accounts by the end of December 
1895, and that in future he will remit (to 
the plaintiff) any money which was realized 
by him. He also asks for acknowledgment 
of the receipt of the money remitted, Rs. 400. 
It is exceedingly difficult to believe that all 
this correspondence means nothing; for no 
suggestion is made of any property other 
than the property referred to in the plaint 
having belonged to the plaintiff which yield- 
ed her an income, and with which income 
the letters under consideralion might have 
had some conueotioij. Further, no reasonable 
hypothesis has been put forward to account for 

Muhamuiad Rafi being in possession of monies 

on behalf of the plaintiff otherwise than 

as her agent, or to sho w that be was sending 

tiioney to the plaintiff out of his own pocket 

for her maintenance as his mother. The 

contents of the letter of 11th December 1895 

are hopelessly at variance with any such 

theory, f ir they show that Muhammad Rafi 

felt that he was bound to send accounts to 

his mother and to remit her monies due to 

her as of right as soon as he had realized 

them for her. The necessary implication is 

that ha was receiving money bslonging to her 

as her agent, and that be was either actually 

keeping accounts of the receipts or pretending 

that such accounts were being kept and there 

13 a clear acknowledgment of his duty both 

to keep accounts and to submit them to his 
mother. 

The oral evidence produced by the plaintiff 
strongly supports her o^S9 as proved by the 
above letters written by Aluharamad Rafi 
Sheikh Alahbub A.li, proprietor of Bombay 
House. Lahore; Sheikh Nabi Bakhsh, shoo- 
keeper, Anai kali; Sheikh Ohiragb Di'u, Ko. 
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barya; T). Jenninss. Guard, North-Western 
Railway, and Ghulam Rabban,, Extra 

Assistant Commissioner, Lrliore, who as ten¬ 
ants oc 3 npi€dscms ol the bouses and shops 

referred to in the plaint, give more or less 
direct evidence to prove that Muhamrnad Rah 
admitted before them that the premises oc 
copied by them belonged to bis mother, Ibe 
present plaintiff; and as all these witnesses are 
perfectly independent and more or less res- 
pectable, we have no hesitation in believing 
their testimony. Farther, Nnr Dm and 
Karam Klabi, who were servants of the family 
in the life time of .Sheikh Rahim Bakhsh 
and also after his death, also fully support 
the plaintiff’s case. Sheikh Muhammad Naqi, 
younger brother of Muhamtnad Rah who.se 

position as an Honorary Magistrate, Lahore, 
gives weight to his evidence, proves that 
ever since he attained years of discretion he 
saw Muhammad Raff regularly reabzing the 
income of the plaintiff’s property on her 
behalf, and that he himself never did so 
during Muhammad Raff’s life-time. He adds 
that the income of the said property was 
realized by Muhammad Raff through N ur Dm 
and Karara Elabi, servants of the family, 
and that entries in respect of it were made 

by the said Karam Elahi and Munshi 
Muhammad Husain in thehihi khata to tho 
plaintiff’s credit. This is amply supported 
by the evidence of Karam Elahi (pages (>7 
to 70 of the record). Muhammad Husain 
appears to have died about 1895, and in the 
books of the family 6rm there is a long 
series of entries in his hand showing credits 
made to the plaintiff in respect of sums of 
money realized as tho income of tlie plaintiff’s 
property. The witness proves that in tho 
roznanichi of the plaintiff, CDiumencing 1st 
July 1889, the balance brought forward 
to her credit is Rs. 5.000, and that from 
that date, rents are credited in the roznaincha 
apart from the accounts of the shop. The 
book runs up to 30th April 1894. Up to 
that date tho accounts are debited to the 
hhut'i of Muhammad Rnfi-Muhammad Naqi. 
After that date, the rents of plaintiff’s 
property were credited to Muhammad Raff’s 
own personal property kh'da. The cioss- 
exaraination of this witness is perfectly 
barren in result bo far as the defence is con~ 
cerned, and the central fact that Maharamad 
Raff, the eldest male member of the family 
and the senior partner in the family firm. 


used to have the income of the plaintiff’s 
property realiz3d and credited to her in the 
hooks of the family, remains undisturbed. 

In coraiog to the conclusion that Muhammad 
Raff is not proved to have been the agent of 
the plaintiff, tho lower Court seems to have 
been impressed by the facts that no separate 
account of the plaintiff s income was kept . 
that plaintiff never demanded any account 
of the income of her property ; and that 
the accounts relied upon by the plaintiff 
in tlie family books are written on blank 
pages left between regular accounts of the 
family firm and are merely transfer items, 
the existence of which does not affect 
previous or subsequent entries. 

These reasons fordisbslieving the existence 
of the relationship of principal and agent 
between the plaintiff and Muhammad Raff are, 
in our opinion, inoonclnsive. If no separate 
account of the income of the pliintiff s 
properly was kipb by Muhammad Raff, it 
was not plaintiff’s fault, and we do not 
see how plaintiff could have compelled 
Muhammad Raff to keep a separate accouub- 
book. That plaintiff must have demanded 
the account is clear from Muhammad Raff s 
letters to which we have referred above, 
and the circumstance that the accounts were 
never rendered by Muhammad Raff is perfectly 
immaterial for the purposes of the plaintiff s 
case. Lastly, wa have not been able to 
verify the alleged fact that the accounts 
are written on blank pages left between the 
regular shop accounts ; but even if that 
wore so, it by no means affects their genu¬ 
ineness, inasmuch as the entries are most of 
them in the handwriting of Muhammad 
Husain who died so far baok as 1895, and 
it is not suggested that they have been 
forged subsequently. Tho defendant’s learned 
Pleader has made no attempt to show that 
the fact of any of the items in question 
being transfer items in any way tends to 
disprove the alleged agency, and we can 
attach no importanoe to this point. For 
all these reasons, we hold that the plaintiff 
has succeeded in proving that Muhammad 
Raff acted as her agent in managing her pro¬ 
perty and in receiving the income thereof. 

The above findings dispose of the whole 
case for it is not disputed that if Muhammad 
Raff acted as the plaintiff’s agent in receiving 
the income of her property, the defendants as 
representatives of Muhammad Rafi are liable 
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to account to the plaintiff in respect of 
that income to the extent of the property 
which they have inherited from him. In 
this view of the case, the 5th question set 
forth above needs no decision. 

1 he result is that we accept this appeal, 
set aside the decree of the lower Court, and 
under Order 2X, rule 16, Civil Procedure 
Code, pass a preliminary decree directing that 
accounts be taken of the rents and profits of 
the plaintiff’s properly received by Muham¬ 
mad Rafi as plaintiff’s agent and of the monies 
paid by him to the plaintiff as such agent 
between the date of Sheikh Rahim Bakhsh’s 
death and the 10th September 1902. The 
case will go back to the lower Court for 
these accocnis to be taken, and the lower 
Court will then pass a final decree for the 
amount of money, if any, which might be 
found due to tbe plaintiff from the defen¬ 
dants as Muhammad Rafi's heirs to be re¬ 
covered from Muhammad Rafi’s property in 
the hands of the defendant. 

The stamp on the appeal will be refunded 
and other costs will be costs in tbe cause. 

Appeal accepted» 


(s. c. 9 A. L. J. 29.) 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 295 of 1910. 

November 28, 1911. 

Freseni: —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

KANHAI LAL and akotber—Flaintifp^i_ 

Appellants 

versus 

HULAS SINGH and others—Defendants 

—Respondents. 

Mortgage—Decree for sale not providing successive 
periods for redemption^Failure to redeem—Prior and 
puisne mortgagee—Right to bring separate $uit~Pay- 
ment by puisne mortgagee oj decree on prior mortgage— 

Shield as against subsequent incumbrancers ~~A7nount 

pa yable. 

Where in a suit for sale on a mortgage, the decree 
gives the subsequent mortgagees the right to redeem 
the mortgage on which the suit has been brought, but 
it does not provide successive periods within which 
different parties might redeem each other, the decree 
cannot debar one of the subsequent mortgagees from 
enforcing his mortgage in a subsequent suit. 

Where one of the subsequent transferees pays off 
the amount due under the decree, he or his heirs can 
hold the mortgap on foot of which the decree was 
obtained as a shield against the other puisne mort¬ 
gagees. 

Gokuldas Qopal Das y, Puran Ual, 10 C. 1035; 11 I. 
A* 126, followed. 


A transferee who pays off the decree is entitled to 
claim the amount due under tbe mortgage on which 
the decree was obtained and not merely the sum due 
under the decree. 

Ganga Pershad Sahu v. Ihe Land Mortgage Bank, 
21 C. 366, 21 I. A. 1: Dip Karain Singh v. Bira Singh, 
19 A. 527, relied upon. 

First appeal from a decree of the Subordi¬ 
nate Judge of Bareilly. 

Mr. J. N. Ghaudri, for tbe Appellants. 

Mr. B, E. O'Conor (with him Mr. LalU 
Mohan Banerji)^ for the Respondents. 

JUDGMENT.— This was a suit by the 
appellants upon a mortgage made in their 
favour by one Ganga Ram ?ingh, on March 
the 24th, 1890. The principal sum secured 
was Rs. 600, and the mortgagor agreed to 
pay compound interest with yearly rests at 
the rate of 2 per cent, per mensem. The 
appellants in their plaint say that there is 
due to them Rs. 600 on account of principal 
and Rs. 402 on account of interest, but they 
claim only R?. 10,500. The first respondent. 
Hulas Singh, resisted the suit on the ground 
that there was no consideration for tbe 
mortgage and cn the ground that the mort¬ 
gagor was incapable of understanding tbe 
transaclioD, and that the interest was penal 
and excessive and should not be allowed. The 
respondents Nos. 2 to 7 are the sons of Gauri 
Sahai, who purchased the mortgaged property 
in execution of a decree obtained by him 
against the mortgagor upon an unregistered 
mortgage of May 17th, 1888. These respond¬ 
ents pleaded, and it is now admitted, that 
the mortgagor, on March 2nd, 1890, that is 
to say, a few weeks before the mortgage now 
in suit, mortgaged the property to one Sham 
Lai who brought a suit upon his mortgage 
impleading both the mortgagor and the 
present plaintiffs, and obtained a decree 
which was made absolute on January the 
15tb, 1898, in execution of which one of the 
mortgaged villages was put up to sale and 
purchased by the second respondent, the 
eldest son of Gauri Sahai. After that, Gauri 
Sahai, who, as already stated, had purchased 
the property at a sale held in execution of 
the decree on his mortgage, paid to the 
decree-holder. Sham Lai, Rs. 2,930 odd being 
tbe amount remaining due under tbe decree. 
Respondents Nos. 2 to 7 pleaded that inasmuch 
as the present appellants were parties to Sham 
Lai’s decree and had not chosen to redeem 
Sham Lai’s mortgage but allowed Gauri 


9 to 

k^nuvt r.\L «. nu:.4S siNau. 
Sahaito pay off the decrea, 

1 heir ^ 
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o iforoi their mortgage; and 
,e.v'ndente pleaded further that if 
the aap--llinta <vero entitled to enforce tlieir 
m r'gageat al', they could do so only on 
t'>e arnoiiob dae oq bnani L il n 
n,engage, namely, -e 2,930 odd on account 

of principal and Ks. 21,243 o , account o 
intfcreHt. The preae it, suit was wishrated 
on the lOrh June, 1910, and on Aui<usb the 

2nd 1910, iheappeilauts presented a peMton 
to the Court in which they p.-ayed that thive 
other persons who ware substquent raort- 
eageesofthe property might bo made da- 
fendants. The Oou.ttook up the petition 
on August the lOdi, after the time for 
bringing a suit against those three persons 
had expired, and refused to make thetri 
parties on the ground that any suit as against 
them was barred by limitation. In the view 
which we take of another queslion which 
arises in this appeal, it is unnecessary to 
express any opinion as to whether the 
Oourb below was ri^bb in refusing tiie appel¬ 
lant’s petition of August 2nd. 

The fi-'sb important queslion iu tliis ap- 
peal is whether rbe appell inbs can n ) .v enforce 
iheir rn .rtgige. Toe t) )urr b d >'.v hashMJ tha. 

not euiu\ 0 A\ ty do b ciu.u th:>y 

were parties to the suit brought by Sha n Uil 
and had a right, un ier t hiU, deerre to re- 
deem Siiam livTs moitgage, and^ as 
(iiey did not avail themselves of that right. 
Ihfy have lest it and eannob re assert it in 
the present case. U- seems to us Uiat there 
is nothing in the decree passeil in Sham LiTs 
suit that can be luld to debar the appellants 
from enforcing their mortgage, and we do 
not understand the decision of the Court 
b^iw on this point. The decieo gave liie ap¬ 
pellants and Gairi Saliai a li^ht to redeem 
Sham Linl but did not provide successive 
periods within widch the different pxrtiea 
might redeem eac'i other. 

d lie Second and mo.si i ■ p u tant- q losti in in 
Die appeal is. on V hat, tmuMihe appellanis 
are entitled U) en'uicelluir mortgago. On 
thc-ir behalf, it is contended that Die mort¬ 
gage of Sham Ij il is now merged in the decree 
which he obtai ned, and that the amount, wliich 
f t e appella 11 1 s inust pay I o I ho i espondent .s 
Nos. 2 to 7 as a condition precedent to 
enforcing their mmtgage, must be calciilste I 
on the fU’CTi e ami not on the mortgage. Wo 


cannot accept this c^mtention In the first 
placa, the decree in S iam L xl s suit only 
brings the account d).vn to October the 12hh, 
1907. Iu the next place, it is qiibe clear on 
the aibloribies anion principle that re- 
.qpindents Nos 2to7. having pail oft Sham 
LxTs mortgage, are entitled to stand in 
Die shoes of Sham Lxl and to resist the 
sale of the property at the instance of 
the appellants until the amount due on 
Sham LxTs raorrgaga has beeu paid to them. 

If authority is need id for the ptoposibion that 
respondents Nos. 2 to 7 are entitled to hold 
up Sham LxTs mortgage against the claim of 
the present appellants, we would refer to the 
well known case of Qoknl Dus Qop^l Dis v. 

Puran Mai Premsukhdas (1). 

The question whether in a case of this 

kind the amount to be paid is to bj 
calculated on the decree or on the mortgage, 
has been tho subject of several decisions of 
xvhich we need only mention those iu 
Oin(ji Pershad Sa/iu v. The Lonl Morigige 
Bank (2) and Pip Nurain Singh v. Hira 
Singh Cl). Neither of these exses very clo;ely 
rtsembles the present oise oo the facts bit the 
principle on which they rest applies fully to 
the present case. TTioy show that the 

respondents are entitled to hi paid what is 
due on Sham Lai’s inntgxge and nob merely 
wliat is d le on tlie ilecree ob'ained by Sham 
[jil. The resulb ii that, in our opinion, the 
app.dlanis are nob entitled to bring to sale 
the property mortgaged to them except on 
payment of a sum exceeding Rs. 21,000 and 
far exceeding Die value of tho property, 
and it is on this aconnb that we do nob 
think it, necessary to say anything more in 
regard to Dio decision of the Oourb below on 
tho appellants petition on Aagu3b the lOoh. 
1910. D- would obpionsly be useless to send 
tho cuso back t ) liave other parties adied. 
For the ah >ve reasons, we allow this appeal, 
set aside the decree of the Court oelow, 
and give the appellants a dojreein the usual 
form for sale of the mortgaged property- 
subject to payment by them of the amount 
due on the prior mortgage of March the 2ad, 

1S93, in favour of Sham lial. 

Decree ir edified* 

(1) 10 C. U);i5; II I. A. 120. 

(2) 21 C. :U)0: 21 I. A. 1. 

(;i) 10 A. f)27. 
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INL'lAli CASKS, 


MOHADEO PEU9HAD t\ PACHEART. 

(y. c. 16 C. W. N. 322.) 

CALCUTTA HIGH OOUR.T. 

Second Civil Appeal No. 3163 cp 1909. 

August 'Ib, 1911. 

Prese7it: — Mr. Jus;ic8 Mookerjee and 
Mr. Justice CarndufF. 

Ghowdhury MOHADEO PE^3H1D — 
Plain UFP — Appellant 

lersus 

Sheikh. PACHKARI ane another — 
Defendants — Kesio iOENTs. 

Usufructuary mortgc.ge^Non-tmnsferable holding — 
Ahandotimcnt—Usufructuary mortgagee placed in 
possession—Payment of 7'ent by tenant—Decree for 
ejectmeyif. 

* mortgage of a part of a noii-trans* 
ferable holding is not equivalent to abandonment. 

Mahoined Taqi v. Choa Lai, 7 Ind. Cas. 750; 13 C. L. 
J. 499, relied upon. 

Consequently, when the tenant of such holding exe¬ 
cutes a usufructuary mortgage in favDur of a third 
party, and places him in possession, there is no re¬ 
pudiation of the relationship of landlord and tenant 
as between himself and the person under whom he 
holds the land. And if, after the execution of the 
usufructuary mortgage, the tenant has paid rent to 
the superior landord and has throughout expressed 
his willingness to hold himself responsible for due 
payment of i*ent, it cannot be suggested that there 
has been any severance of his connection with the 
land. 

Therefore, in such a case the landlord is not en¬ 
titled to a decree for ejectment. 

Appeal from the decree of the second Sab- 
Jadgeof Moziffarpar, dated Septemb?r 3rd, 
1909, modifying that of the Muosif of Sita- 
marhi, dated March 31st, 1909. 

Babus Uma Kali Mukherjee and Jojesh 
Ghajidra Dey, for the Appellant. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in an action in eject¬ 
ment, The subject-matter of the litigation 
is an oocupancy holding in respect of whieh the 
second defendant was the tenant under the 
plaintiff. On the 13th May 1905, the second 
defendant executed a usufructuary mortgage 
in favour of the first defendant under the 
terms whereof the mortgagor was entitled, if 
he so chose, to remain in possession of the 
homestead upon payment of a nominal rent. 
The case for the plaintiff is that upon the 
execution of the usufructuiry mortgage, the 
second defendant abandoned the holding and 
the first defendant came into oecupaTon as 
mortgagee. The plaintiff, therefore, contends 
that he is entitled to a decree for ejectment 
against both, against the first defendant, 
because he is a trespasser in possession, and 
against the second, because he has severed his 


onnec ion witli the holding. The Court of 
first in.staiice accepted this cenfention as well 
f and mads a decree for ejectment 

against b >th the defendants. Toe two defend- 
aitsjoin'ly preferred an appeal against this 
decree. The Sibjrdioate .fadga his held that 
in so far as the first defendant is concern* d 
the decree for ejfctment most bs maintained* 
bub in so far as the second defendant is* 
concerned, be is not liable to be ejected. 

On the present appeal, it has been argued 
on behalf of the plaintiff that this view is 

erroneous in Uv and that the plaintiff is 
entitled to a decree for ejectment against the 
transferor as well as the tra-'aferee, In our 
opinion, this conteirim cinnofc be support- 
ed. 

On behalf cf llie appellant reliance has b>8n 
placed upon the decisions of this Court in the 
cases of Krishna. Ghanira Dutta v, Mir n 
Ba ani'T (1) and fxas'i Lall Duit v. Bidhu- 
mukhi Disi (2). Neither of these cas6« 
when analysed, is found i^boofa.c^ assistance 
to the apptUarib. In the first of these cases 
afear a usufructuary mortgage had boon exe¬ 
cuted by the tenant in respect- of a non-trans- 
ferabla holdiog, he abandoned it. The land¬ 
lord found the transferee in possession and 
forcibly ejected him. The originial tenant 
thereupon commenced an action for ejectment 
against the landlord and contended that if 
the usufructuary mortgage was invalid in 
law, hia tenancy had not been terminated and 
he was consequently entitled to be restored 
to possession. This contention was negativ¬ 
ed on the ground tbat the tenant by 
abandonment had terminated his interest in 
the land. This decision possibly goes too far 
and the view may. perhaps, be supported that 
a temproary abandonment does not necessari¬ 
ly imply an extinction of the rights of the 

tenant. It is not necessary, however, for the 
purposes of the present case to consider this 
aspect of the matter. la the seond case it 
was found that the tenant, after he had oreat 
ed usufructuary mortgage and placed the 
mortgagee in possession of the holding, not 

connection there- 
With bur, as a matter of fa,t, disappeared from 
the village. Under these circumstances ifc 
was ruled that the landlord was entitled' to 
possession of the holding not merely as 
against the transferee but also as against the 

(1) 10 C. W. N. 499; 3 C. L. J. 222. 

(2) 10 C. W. N. 719) 4 0, L. J. 306; 33 C. 1094. 
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transferor. In the case before ufi, ^ althoagh 
the mortgagee was pla 

mortsagor, yefc the latter oont.nued .noeoapa- 
tion of a part of the land of the hold.npr. It 
is well settled that a usufructuary mortgage 

of a part of a holding is not _ equivalent to 

abandonment [Uiihome;! Taqi v. Cho-i Lai 
(d)]. It has been argued by the learned 
Vakil for the appellant that be was in 
possession as a sub-lessee of the transferee, 
which involved a repudiation of his character 
as tenant of the landlord. In our opinion, 
this view cannot be maintained. Ihere is a 
fundamental distinction between a sale and a 
mortgage of a holding. A tenant who 
executes a deed of sale may, perhaps, be deem- 
ed to liave severed riia connection with the 
holding, althoagh it would be difficult to 
maintain this vie^^ in the light of the decision 
of this Court in the cise of Dim. N>ith Roy v. 
Krishna Biioy Saha (4). Tlio case of a 
mortgage, however, is reasonably free from 
difficulty. The mortgage is executed on the 
assumption that the tenant has a transferable 
interest in the land. The execution of a 
mortgage by itself does not imply a severa.nce 
of connection of the tenant with tlie holding, 
because it is only on the assumption that the 
tenancy continues in operation that the mort¬ 
gagee can have any subsisting interest in the 
land. Conseguently, when a tenant executes 
a usufructuary mortgage in favour of a third 
party and places him in possession, there is 
no repudiation of the relationship of landlord 
and tenant as between himself and the per¬ 
son under whom ho liolds the land. Tlie 
decision of the Full Bench in Nnrendro 
Narnin Roy v. Ishnyi Ohunder Sen (5) is 
thus of no avail to the appellant. In 
the case b3fore us, it has further been 
found that the seemd defendant, after the 
execution of tlie usufructuary moitgage, has 
paid rent to tlio superior landlord and has 
throughoul expressed bis willingness to bold 
blraself responaii-le for due payment of rent. 
It cannot, co’iscuuently be suggested that 
there has been any severance of his connec¬ 
tion with the the land. In so far as the right 
itself is concerned, ho has not abandoned it; 
in 80 far as Iho physical onjoyinent of the 
right is concerned, ho is still in cccupation 
of a part of the land of the holding. Under 

(R) tS C. L. .T. 499; 7 Ind. Cas. 750. 

(4) 9 C. W. N. 579. 

(,5) 13 13. L. U. 274, 22 W. it. 22. 


these circumstances, it is difficult to appreciate 
how the the view can be seriously maintained 
that the tenant has abandoned the bolding 
and that the landlord has become entitled to 
reenter. The learned Vakil for the appel¬ 
lant invited our attenMon to the provisions of 
section 25, clause (6) of the Bengal Tenancy 
Act. ThatsecMon provides that an occa- 
pn,ncy raiyat shall not be ejected by his land- 
lord fpvom his bolding except in execution of a 
decree for ejectment passed on the ground 
that he has broken a condition consistent 
with the provisions of tlie Act and on breach 
of which he is, under the terms of a contract 
between himself and bis landlord, liable to 
bo ejected. Apart from the question whether 
the Legislature intended to apply this section 
to cases of transfers of holdings, it is neces¬ 
sary to observe that the obvious intention of 
the section is that the term of the contract 
should be an express terra. It has not been 
suggested that in the erse te'ore ns. there was 
any term in the agreementbetween the second 
defendant and his landlord that the former 
would be liable to be ejected in the event 
of an attempt at a transfer of the holding. 
We must farther bear in mind that if 
reliance is placed upon section 25, the 

provisions of section loo have also to be 
complied with. There is no suggestion that 
the landlord has made any attempt to 
bring his case within the provisions of the 
latter section. Wo are, therefore, of opinion 
that in the case before us, there was m 
abar.donment of the tenancy by the original 

tenant and that consequenlly the landlord is 
not entitled to a decree for ejectment against 

him. 

The result is that the decree made by 
the Subordinate Judge is affirmed and this 
appeal disrni^sed but without any costs 
as the respondent has not entered appear¬ 
ance. 

App$al disynxssei. 
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BALMAKOND V, KUNDAN LAL. 

(s. c. 9 A. L. J. 15.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 324'of 1911. 

November 30, 1911, 

Present: Mr. Justice Kararaafc Husain and 

Mr. Justice Chamier. 

BALMAKUND —Appellant 

versus 

KUNDAN LAL— Respondent. 

Limitation Act (IX cflQ08\s. 5-Appeal filed one 

day beyond time-Delay in o§lce of Court to deliver copy 

Sufficient reaso7i—Misapprehension of fact-Second 

appeal Right oj appellant to raise question 

By reason of the delay iu the office of tho Court, 

copies of judgment and decrees of the Brst Court 
were delivered to the appellant late so that the appeal 
in the lower Appellate Court was filed one day be. 
yond time. The lower Appellate Court, misappre- 
bending the fact as to the delay in filing the appeal, 
dismissed the appeal as time-barred; 

Held that this was a case which eminently re¬ 
quired the exercise of the discretion of the Court un- 
der section 6 of the Limitation Act. 

An appellant IS not debarred from urging in second 
^ the lower Appellate Court has improperly 
held that no sufficient cause existed for delay in filin- 
the appeal, when it is found that the lower Appellate 
Court misapprehended the facts. 

Second appeal from a decree of the 
Judge of the Court of Small Causes of 
bawnpore, exercising the powers of a Sub- 

ordinate Judge, oonfirmiug a decree of the 
Munsif of Akbarpur. 

Dr. 6Wui Chandra Ohaudhri (for Messrs. 

J. JSI. Vhaudri and Soiya Chandra Mukeri) 
for the Appellant. * 

‘he Respondent. 

JUDGMENT.—The only question in this 
appeal is whether the lower Appellate Court 
was right in dismissing the appeal to that 
Court as barred by limitation. The decree cf 
the first Court was passed on the 29th 
September 1910. The Courts were closed 
from the 30th of September to the 4tb of 
of November and re-opened on the 5th of 
November The appellant applied for the 
necessary copies on the 29th of September 
but the folios could not be obtained He 
applied again on the 5th of November, and 
on the lObh of November the usual notice 
was posted on the notice-board. On tlie 
evening of the 10th or the morning of the 
nth, the Munsif’s oflice despatched the 
copies by post to Cawnpore to the address 
given on the appellant’s application. The 
cover containing the copies reached the 
appellant sometime on the lltb. His Pleader 
says it was on the evening of the lltb The 
appeal was filed on the 12th. The Judge of 
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C^^seshas declined to 
hold that the appellant has shown snffioient 
cause for not presenting his appeal within 
time. He says that the appellant took 
delivery of the copies on the 10th of 
November. In this, he was clearly wrong 
An examination of the record shows that the 
appelknt did not take delivery on the 10th 

T"® by post..’ 

evening 

of the lOtb as It might and ought to have 

been, it would have reached the appellant on 
the rao.n.ug of the 11th, and he could have 
filed his appeal on that date. We decline to 
hold that the appellant is guilty of negli 
gence in applying to the Court to send the 
copies t“ h>-n by post. If they were sent 
on the 10th, they ought to have reached him 
on the 11th, m time for him to file his 

appea^l on that day. If they were despatched 

on the nth, the appellant is not to blame. 

The learned Judge has not apprehended the 
facts correctly On the facts as we now 
find them, we think tnis was eminently a case 
for the exercise of the Court’s discretion under 

cannot 

hold that the appellant is debarred from 
raising the question here, when we find 
that the learned Judge of the lower Ap- 
^llate Court has misapprehended the facts 
We allow the appeal, set aside the decree 
of the lower Appellate Court and remand 
the case for trial on the merits according 


Appe^rl decreed ; Oause remanded. 


r. A T ^ J"- 325.) 

CALCU'ITA HIGH COURT 
Civil Rule No. 2653 op 1911 * 
November 23, 19 J 1 
Prereni:-Mr Justice Stephen and 

Mr. Justice Coxe, 

A. T. BHUTTACHARYA and co.- 

BLAIKTJPFS —PeTITIOaNERS 

versus 

CAWNPORE WOOLEN MILLS Co Ln 

Pefendants-OppositeP.rtv 

Place of suing-^Confract—Place of Je 

Civtl Procedure Code (Act V of 1908) s 
A contract was to be performed by thch n c ^ 
sending certain goods to Ranchi, where fl./ 
be accepted by the plaintiff : to 

3eldf that the contract was frt Kq • 

Banchi and the Courts at Eanchi had jwisdfcCn t1 
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entertain n suit for .lainn-es for l.renci. of tl,c con- 
‘"ruIb n.inBt 

(’ourt at Rai.ebi, elated March 17ih, 1911, by 

which the euit of the plaictilTs was dirra.ss- 

Babn Nugeu'ha Nath Qh',sh, for the Ap- 

‘’'’'Babus jegesh Chandar Hoy and Sarat 
Chandra Ghosh, for the Opposite Patty. 

.lUDGMBNT.—In this case a firm at 
Ranchi was suing a firm at Cawnpnre for 
failure to deliver certain gorda on contract. 
The Munsif held that he had no jurisdic¬ 
tion to try the case. The Rule was granted 
on the opposite party to show cause why 
the judgment of the Couit below s ou 
not be set aside and the case tried on the 

merits. . . . 

Tt seems to be qaite cUnr on the facta be¬ 
fore us that the contract was to be performed 
by the defendai'.ts aendint? the g'>od.^ to 
Ranchi, where they were to be accepted by 

theplaintilTs. The contraC, tberef-re. as rt 

stande, was to be carrud our at. Ranchit 
This gives the Munsif jurisdtctiori whic.i 
be should have (xercised. There is also a 
question in this case which can only l>:5 
determined by the evidence, namely, whether 
a man named Green had or had not the 
power to make contracts on behalf of the 
defendant. But on this point we need not 
aay anything. We think that the contract 
was to be performed by the delivery of the 
goods at Ranchi and, therefore, in part carried 

out there. 

The rule is. therefore, made absolute and 
the case sent back to the Munsif to be tried 

on the merits. 

Costs one gold mohur. 

Rule made absolute. 


P.AJEANG HEHAIlf I.AI. V. LACHMI NARAIN. 

A Iliiulu joint family consisted of - 

one of whom was a minor. The tathei execuieu 

rmmTc'n.^eontho basis of which rhe mortgagee 

m’ongirt a"unit for anlo and obtained a Z 

tion of ivliicb tl.o property was sold. The minor 

Icnviiii? fi wiUoNV t . ^ 

Held, that it was nob open to the J ® 

minor son to say that her husband s share could not 
he mor(<m-ed l.y his father and conUl not pass to the 
anetlon.pimehasm- at a sale in execution of the mert- 

gage decree. , . . . - 

Latteis Patent Appeal from Iho decision of 

Mr. Justice Karamat Husain, 

10 Ind. Oas, 2-8. under section 10 of H e 

Letters Patent. , „ . a ra a o 

FAC IS are fully stated in 10 Ind. Las 
Mr. Sit'd rnisad Gho^e, for the AonellaiP. 
Mr. Oovind f’rnsod. for the Raspondsnt. 

JIJ; G.MB.NT.— We thii k that thegnunii 

on which our learned cdleiiguo decided the 

case is correct, and it. is unnecefsary to go 
into the other c.insiion of the powers of a 

Hindu father and the right of the sons 
to challenge the exercise of those powers 
We accordingly dismiss the appeal with 

costs. ^ - ,. . _ , 

A.ppe*il dtso-is>el. 


(s. c. 9. A. L. J. 23.) 

ALLAHABAD HIGH COURT. 
Leitek^ F^afent ArTEAh No. 79 ck 1911. 

N.ivember 24, 1911. 

Fresent :—^ir Henry Richardn, ICt., K.C., 
Chief .lustice, and Mr. Justice Banerji. 
SOHNl — Defemiant — Appsllant 

versus 

MOHAN RUHR— PhAiNilEK — Respondent 

Uindu Law — Mitakshara —Joiud family — iu 

execution of a decree on a morlynge executed by father — 
Son not a party to the mortgage—Right of son's widow to 
impeach the salc—Decree^ execution oj. 


(a. c. 15 C. L. J. 88.) 

CALCUl'TA HIGH COURT. 

MijOellaneous Civih Appeal No. 433 

CF1908. 

December 21, 1909. 

Frefenh—'^lr. Justice Harington and 
Mr. Justice D Chatterjee. 

BAJRANG BBHARl LAL-JulgmeaT- 

DEBTOR—Appellant 

versus 

LA.CHMI NARAIN and another 

DEOhEE HOLDERS— Respondents. 

Civil Procedure Code (Act XIV of 1882), as. 2.W, 2u8 

—Execution of decree—Adjustment of decree “'‘‘ I 
Court—Certificate of adiuslmcnt— Recogniiwn of pay- 

’"The provisions of section 258 of tho old Code are 
express that no payment or adjustment shall b 
comiisod unless it lins been certiUedi and, therefore, 
„,raneged uncertiaod adjustment is no answer under 
Action 244 to an application for execution of a de- 

*^*4410 objection of tho iudgmenl-dobtor cannot bo 
treated as an application under section 268. 

If a deeroo-holder agreed with his 
that ho would not oxeouto his decree ‘ .j 

matter should be settled between them then 

broke that agreement, ho would bo *°Xho br^ka 

for damages, just as any other person would who breaks 

an agreement. 

Appeal from the order of the 
Judge of Duibhaiiga, dated the 2nd JUW 

1908. 
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Dr. Rash Behary Ohose and Babas TImahali 
Muhherjee, Jogesh Ohandra Roy and BuUeo 
Narain Singh, for the Appellant. 

Babu Lachmi Narain Singh, for the Res- 

pODdentp. 

JUDGMEKT.—This is an appeal against 
an order of the District Judge disallowing 
an objection to the execution of a decree. 
The objection on which the judgment-debtor, 
who IS the appellant, relied was that the 
claim under the decree had been adjusted by 
an agreement between the decree-holder and 
himself and the difficulty that lay in his way 
was that no such adjastment had been 
certified under section 258 of the old Civil 
Procedure Code. He meets this by saying 
that by fraud he was prevented from learn¬ 
ing that the adjastment of the decree had 
not been certified by the deerfe-holder in 
accordance with his promise. The diflaeulty 
that seems to us to stand in the way of the 
appellant is this. The provisions of section 
ZbH are express that no payment or adjust- 
ment shall be recognised unless it has been 
certified and, therefore, the alleged adjustment 
relied upon by the objector in the present 
case 18 no answer under section 244 to an 
application for execution of a decree. Then, 
it 18 said that it can be treated as a sub- 
Btantive application under section 258 of the 

Civil Procedure Code, but we do not think 
it can be so treated. 

With regard to the case that the judgment- 
debtor was prevented from getting this 
adjustment certified owing to the fraud on 
the part of the decree-holder, all we need 
say IS fchis. that if, in point of fact, the 
deeree-holder agreed with the judgment- 
debtor that he would not execute hs decree 
and that the matter should be settled be¬ 
tween them then if he broke that agreement 

he would be liable for an action for damages 
just as any other person would who breaks 
an agreement. With these observations, we 
dismiss the appeal with costs. The hear- 

appeal is assessed at three 

gold monurs. 
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ALLA.HABAD HIGH COURT. 

Second Civil Appeal No. 1210 op 1910. 

December 16, 1911. 

Present: Mr. Justice Karamat Husain and 

Air. Justice Chamier. 

DIRG BIJAI SINGH— Appellant 


versus 

BHAN PARTAC SHAH SINGH and 

ANOTHER—Respondents. 

iam~Mitakshara-/of«( famiUj-Manaaer, 

pou-ers of^Ahenation by manager—Necessity—Appeal, 
s^^cond-Finding of necessity not a pure question of 

The question whether necessity has been established 
for an alienation of family property is not a pure ques¬ 
tion of fact and a decision that necessity has been 
proved can be challenged in second appeal. 

In ascertaining whether there was necessity for an 
alienation by a managing member, the actual pressure 
on the estate, the danger to be averted or the benefit 

be regarded. 

A lender is not affected by previous mis- 

management of the estate. 

A lender is bound to inquire into the necessities 
for a loan and satisfy himself as well as he can 
that tlie manager is acting for the benefit of the es- 
tate. 

Hanooman Persad Panday v. ilusammat Babooee 
6 M. I. A. 393; 18 W. li. 81, relied upon. 

Where a part of family property was proclaimed 

for sale, and the money advanced on a mortgage of 

such property was actually used to avert the sale 
and the lender dealt with a person who had for years 

obtained the assent of several members of the farndy 
to the mortgage: lumuy 

Held that, under the circumstances, there was legal 

" mortgage and for collateral securfty 
which was not excessive. 

Per Karamat Husain, /.-The exceptional power 

given by Hindu Law to the manager of a ioint famn 

of transferring family property for family purpo is 

must be l.m.ted to the narrowest possible compass 

In those cases only m which there is an imm”drate 
and pressing need, rri which it is impossible to meet 
the need without making a particular transfer, audTn 

wh.oh there IS no time to obtain the consent of the 

other members of the family, the transfer should be 
sen?ed°to it ^ <=°°- 

Second appeal from a decree of the Distriot 

Ad/f- , confirming that of the 

Additional Subordinate Judge. 

Mr. Baldev Ram Date (with him Mr 
Iswar Saran), for the Appellant 

TT , Ohaudhari (for the 

Hon hie Mr. SimdarLal), for the Respondent 


JUDGMENT. 

OflAMiEB, J.—The question for decis 

this appeal is ^befcher a mortgaye m^de W 

three members of a joint Hindu ’ family ^ 


ion in 


A 
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favour of tVie first respondent was binding upon 
the appellant who was also a member ot the 
family. The appellant died since the appeal 
was filed and is now represented by four of h 

sons. His eldest son, Hand 

second respondent and is one ot the three 

who signed the mortgage. 

The following table shows all the raembsrs 

of the family: — 


NADIR SHAH. 


r 

Siidhisht 

Narain. 


9 

Drigbijai 

Singh. 


9 

Surat Singh. 


Ajrall 

Singh. 


Jadu Nath. 


r 

Jai Karan 


Bishnath. 


r 

Nand 

Kishore. 


Subh Mankaran 
Karan. 


Rabliika Raj 
Dat. Partap 


Jaskaran. 


I 

Anotlior. 


Another, 


One Dalthaman Singh transferred all his 
nroperty by deed of gift to Jaikaran, Surat 
Singh Bishnath and Nand Kishore. It 
has been found that the transfer was in¬ 
tended to operate for the benefit of the 
whole family and that the property trans¬ 
ferred was treated by all as part of the 
joint family property. 

In September 1890, the four persons, 
in whose favour the deed of gift had been 
executed, mortgaged part of the property 
to one Kunnu Mai to seonre payment to him 
of a loan said in tlie mortgage to have been 
taken for the purpose of paying the Govern, 
ment revenue and for domestic expenses of 
the family. Kunnu Mai put his mortgage 

in suit and obtained a decree for sale of the 

property, vin October 14t'h, 189o, the same 
four persons moitgngod part of the family 
property to the first respondent in order to pay 
off Kunnu Mai and avert a sale. On the 
same daj’, Nand Kishore, Snrat bingh and 
Ajrail t)ingh mortgaged several other vil¬ 
lages to the first respondent by way of collater¬ 
al security for the same loan. The first 
respondent brought a suit on his mortgage 
and collateral security and ultimately obtain. 


ed a decree for sale of the villages comprised 

in the collateral security The 

claims in the present snit a 
what he calls his share m one of the viUagea 
in not liable to be sold in execuoion of the first 
respondent’s decree. The remainder of the 

proper^ appears to be in Ondh and to be the 
Set of another suit in that Province. 

The defence 

the loan taken from Knnnn Mai was 
amily necessity and that the money borrowed 

from the first respondent was taken for the 

purpose of discharging the debt due to 
Sn Mai and also for the purpose of 

averting a sale of the property in execution 
Sis decree. It was farther pleaded that 
the respondent, Nand Kishore, who signed 
the mortgage in favour 

both deeds ot October 14th 1895, was the 

manager of the property ot *'’'®JSSh^ 

The rest of the family are bound by his 

acts. It was also pleaded that 

pellant was a religious devotee who m 

Lmples and wandered about the country and 
the first respondent was not »p'® ^ 

existence when the mortgage of October. 

1895, was made. 

Both the Courls below have found that the 
mortgage of October. 1895. was made for 
family necessity and that the «*P°f 
Nand Kishore, was at the time and had been 
for several years previously manager of the 

property of the family. 

The question whether necessity has been 

> made out in a case of this kind is not a pure 
question of fact, and. therefore, the deo'Sion ° 

, Hie lower Appellate Court that necessi,y hw 

> been proved o.an be challenged m this Court. 

. As was observed in a .’recent case by their 

I Lordships of the Privy Council 
I Parshad v. Hur Narain Singh {\)], the Indian 

- decisions as to the powers of the 
■f members of an undivided Hindu 3 oint family 
e are somewhat conflicting. It m \mP°^ 
e extract from them any ® ^ 

e what does and what does no 

y necessity, nor would it be possible, 

y desirable, to lay down any definite ^ 

>e plioable to all cases, for the facts in di®ere 
-d Lses are infinitely different It h.« been 

d- contended by the appellant in the "“p® 

r- that in order to constitute legal neoessi y, 

®‘' (1) 15 C. W. N. 321; 8 A. L. J. 25^. 9 M. ^ T. S«, 

KC 13 C. L. J. 345, 21 M. L. J. 378; 13 Bom. h- ^859; 

n. A. 272; (1911) 2 M. W. N. 395; 9 Ind. Cas, 7S9- 
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must be proved that there was at the date of 
the transaction in question an immediate and 
pressing necessity which must be proved; 
secondly, that it was impossible to meet the 
necessity except by means of the transaction 
in question; and thirdly, that there was no time 
to obtain the consent of the other adult mem¬ 
bers of the family. No case has been cited, 
and I know of no case, which lays down the 
law in this sense. If the rule is as contended 
by the appellant, the manager of a joint family 
property has no power to exercise his discre¬ 
tion even in case of obvious necessity and his 
acts will bind the family only where both 
necsssity exists and the circumstances compel 
him toacfcat once without reference to the other 
adult members of the family. The powers of 
a manager of a Hindu estate were fully 
considered in the much cited case of Ranoo- 
man Persad Panday v. Musammat Babooee 
(2). That was the case of a mother managing 
as guardian for an infant, but the principles 
therein laid down have always been considered 
to apply to other managers of Hindu 
properties. The actual pressure on the estate, 
the danger to he averted, or the benefit to be 
conferred on it, is the thing to be regarded 
and a bona fide lender is not affected by 
precedent mismanagement of the estate. The 
lender is bound to inquire into the necessities 
for the loan and satisfy himself as well as he 
can that the manager is acting for the benefit 
of the estate. 

In the present case, part of the family 
property was proclaimed for sale, the money 
advanced was actually used to avert the sale 
and the lender dealt with a person who had 
for years managed the property of the family 
and who had obtained the assent of several 
members of the family to the mortgage. In 
all the circumstances, it seems to me that there 
was legal necessity for the mortgage. It was 
said that there may have been neceessity for 
the mortgage, but no necessity for the 
collateral security. But it has not been 
suggested that the security given was 
excessive. In fact, as it now appears, it was 
not excessive. In my opinion, the Courts 
below were right in holding that there was 
necessity for the transaction and that the 
transaction was binding upon the plaintiff 
who for years had left the management of 

the property in tlie hands of his son, Nand 
KiBhore. 

{2) 6M. I. A. 393j 18 W. It. 81, 


I would dismiss the appeal with costs. 

Karamat Hcsain, J.—On principle, one 
of the joint owners of a property has no 
power to transfer it for any purpose to 
anybody without the consent of other 
joint owners. The Hindu law seems to 
make an exception in favour of the manag¬ 
ing member of a joint Hindu family 
when he alienates the joint family pro¬ 
perty for family purposes. His excep¬ 
tional power to transfer what is not his 
must, on principle, be limited to the 
narrowest possible compass. In those oases 
only in which there is an immediate and 
pressing need, in which it is impossible to 
meet the need without making a particular 
transfer, and in which there is no time to 
obtain the consent of other adult members 
of the joint family, the transfer should be 
held to be binding on the members who 
have not consented to it. Having regard, 
however, to the view taken by my learned 

brother, I am not inclined to differ from 
him. 

By THE Court.— The order of the Court 

is that the appeal be dismissed with 
costs. 

Appeal dismissed. 


(s. c. 13 P. w. R. 1912). 

PUNJAB CHIEF COURT. 

First Civil Afpeal No. 1192 op 1906 

June J7.1907. 

Presenti—Ur. Justice Lai Chand. 
ABDUL KARIM and others—Plaintiffs 

—Appellants 

versus 

Musammat SAHIB JAN— Defendant-^ 

Respondent. 

Custom-Succession^Baughter^Collaterals of 7th 

Chohan Muhammadan Rajputs in Jayadhri 

lahsxlojthe Amhala District-^Declaratory suit^Land 

tn possession of mortgagees and tenants—Specific Relief 
{Act I of} 877 ), s. 42. ' 

No custom exists among Chohan Muhmmadan RaV- 

puts of Jagadhri Tahsil in the Ambala District by which 

leversioners in the 7th degree can exclude a daughter 

from succeeding to the ancestral land of her deceased 
zataer« 

There is no general custom in the Punjab whereby 

daughters are excluded from inheriting their father’s 

ancestral land in the presence of collaterals, however 

remote. Usually reversioners up to the 5th degree 
exclude daughters. ® 

Smnanda v. Nurlili, 36 P. R. 1965; 37 P. L. R. 1905 
distinguished. 
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Mnsnmmat Sahih Jan v. Kami BaWish, [80 P. K. 

179 P. K. 18S9 and Ktrjoa Ram v. Ude Horn, 
77 P. U. IfiOG, referred to. 

A suit for a mere declaration of title as owner 1 y 
inheritance is maintainable where 
mutation anti the other on S"''"'™",, 
while the land is in possession o£ either the mort- 
gagees, occupancy-tenants or tenants-at-w.ll and it is 
not shown that defendant has realized the rent from 

Chinnanunal V. Varadraijulu, lo M. fi07, followed. 


First appf^al from the order of the District 
Judge, Arabala, dated 27th August 1906, dis- 

missiug plaintiff s claim. 

Mr. Oertel, for the Appellants. 

Mr. Macdonald, for the Respondent. 
JUDGMBNT.—Munir Khan, a Ghohnn 

Mohammadaii Raiput of Mauza Kharwan in 
Jagadhri Tahsil of the Ambala District, died 
about 1888 and was succeeded by his w'.dow 
Musammat Dasondhau who died recently, in 
February 1905. On her death, the estate of 
Munir Khan was mutated in favour of his 
married daughter. Sahib Jar, who has been 
sued by the plaintiffa-appellants for a declara¬ 
tion that they were by custom entitled to suc¬ 
ceed to the exclusion of the defendant. Ihe 
plaintiffs allege in their plaint that they are 

collaterals of Munir Khan In the 7th degree 

and hold possession of part of his estate which 
had rot been mortgaged by his widow, Musam^ 
mat Dasordhar. The defendant denied that the 
plaintiffs were related to Munir Khan or werein 
possession of any part of his estate and pleaded 
that in any case by custom she was entitled 
to succeed lu preference to the plaintiffs. 
The Distrii-t Judge after inquiry held that 
the plaintiffs were Munir Khan’s collaterals 
in the 7th degree, and that the property in 
dispute was niiccstial, but he found that the 
plaintiffs were not in possession of any 
part of the estate and hence were not entitled 
to sue for a mere declaration, and on the 
merits of the dispute he held that by 
custom the defendant was entitled to suceeed 
in prefcierco to the plaintiffs. The suit was 
accordingly dismissed with costs. The plain¬ 
tiffs appeal. It is no longer disputed by the 
defendai t that tlio plaintiffs are related to 
Munir Khan as alleged in tho plaint, and we 
are satisfied on the record, though tho matter 
was contested, tV.at the property in dispute is 
ancestral as held ly tlu District Judge. But 
we are unable lo agree with his finding that 
a suit for a mere declar ation of title us owners 


by inberitanoe is not mamtamable in tbia 
case. Neither party has 

cord to prove bis or her possession by affirma. 
tive evideno.. Ti.e defendant relied on the 
mutation entry in her favour and the plain- 
tiffs on entries in the Girdaieari papers. The 
lands are held in actual possession by mort- 
gagees, by oooupancy-tenants and by tenants- 
at-will. The suit was instituted vritbin one 

year of the mutation proceedings and it is 

not at all clear on the record whether plain¬ 
tiffs or the defendant have received rents 
from the tenants at-will. Under the oir- 

cumsbaucog, the authority ® ri7,v«am 

learned Counsel for the appellants Ohinnam 

mal V. Varadrayuln ( 1 ) 

exactly in point and we hold that the 
suit for a mere declaration of title was 

maintainable. On the merits we do not see 

any good reason for differing from the view 
taken by the District Judge. It was con¬ 
tended for the appellants that the on«s lay on 
the defendant to prove that by custom she was 
entitled to succeed in preference to the 

tiffs who are agnatic relations of her father, 

Munir Khan. . ^ a xr icoo 

An unroported iudgraentin 0. A. No 

of 1:95, which is apparently 

proval in Samnnia v. Nur Bifci (2), was 

Quoted to support this contention. 

Samanda v. Nur Btbi (2) was a case of 
Naru Rajputs of T.,hsil Thanesar in the 
Kariial District and the oollaterals. who olaim- 
ed ill opposition to the daughter of the 
deceased proprietor whose property was m 
dispute, were found to be related to him in 
the 5th degree. This case is, therefore, not 
in point. Tlie degree of relationship ‘he 
unreported judgment in 0. A. No. 5^34 0^ 
1895 is not given, but apparently the col¬ 
laterals were very distant relatives as o 

village was found to have been 

hundred years prior to the last Settlement 
and the defendants were held to be related to 
the deceased proprietor whose 
was in dispu’^e through the founder o 
village. It is significant, however, that tne 
defendants there alleged that they we 
related in the 5lh degree though they were 
unable to pi'ovo their allegations in C 

It was decided that, according to 
rule of agnatio succession,** a daugh r 
never succeed to ancestral property an 

(1) ir>M. 307. 

(2) 36 P. R. 1905; 87 P. h. R. 19Qe, 
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the nearest agnates are the heirs. No 
authority is cited in the jadgment to sup¬ 
port the rule. It is apparently opposed to 
para, 23 of the Digest of Customary Law by 
Sir William Rattigan, which lays down that a 
daughter succeeds in default of near male 


collaterals of her father; and in Remark 1 
under this para., 7fch degree is given as the 
extreme limit. Cases are only rarely met with 
in which a collateral more remotely related 
is recognized as having a preferential custom¬ 
ary right over a daughter. More usually the 
5th degree is found to be the customary limit.” 
The view propounded in the judgment in 
C. A, No. 522 of 1895 is apparently based on 
the discussion of the subject in Tribal 
Law by Sir Charles Roe, as appears from the 
following extract from page 62 of the book: 

15. It is clear that under the general rule 
of agnatic succession, a daughter can never 
inherit. Whatever favours custom may allow 
to be shown her under the form of a gift, a 
daughter is not, and cannot be, one of the 
warisan yakjaddi, or group of agnates, amongst 
whom the estate of a sonless man is divided on 
his death, and who control his action during 
ms life. This is the general principle laid down 

and the Settlement 
Otfacers of Ambala and Banna say that even 

if there are no agnates at all, the estate would 

not pass to or through females, but would pass 
to^the tribe or village community. 

“It is unnecessary to give a list of the 
answers in which this principle is laid down 
but I will now notice all those in which a 
different custom is asserted.” 


Among these are^ 

19, The descendants of the great-great- 
grandfather are given as the limit of 
excluding agnates in:— 

"Ambala generally, bat the Settlement 

Offioer’a opinion on this point has already 
been given. 

'"Ludhiana by a group of Hindu Jats, by the 
Muhammadan Jats, and the Rajputs oi the 
Ludhiana Tahsil. 

“20. Some limit, not clearly defined and not 

mentioned in any of the preceding paragraphs, 

is said to exist in the following districts: — 

Bannu It is said that this agnate must 

be near {karibi wa jaddi) but the Settlement 

Officer s ppimon as to the real custom has 
been given above.” 

A. reference to the Customary Law of 
^mbala and the Settlement Report of Bannu 
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does not fully bear out the observation that 
in the absence of agnates, females would b^ 
excluded from succession by the tribe and tlia 
village community. The view, at any rate, si 
opposed to the decision of this Court passed 
since the remark was written, vide Kirpa Bam 
V, Tide Ram (3). 

It is true, as observed by the learned author 
of the Tribal Law, that a daughter has no 
place in the line of agnatic succession. “A 
daughter is not and cannot be one of the 
warisan yaV}<iddi." But it appears to 
have been assumed that in the absence 
of male issue and of a widow, the 
general rule of succession is nece.‘=>sarily that 
of agnatic succession as against the daughters, 
however distant in degree the agnate might 
be and whatever may be the creed and tribe 
of the parties concerned. There appears to 
be no foundation in Customary Law for a 
rule of succession so broadly stated. It is 
nob supported by any judgment of this Court 
which can bs traced excepting the jadgment 
in 0. A. No. 522 of 1895, which apparently 
quotes the rule verbatim from the work on 
Tribal Law. 

i artber, the Codes of Customary Law pre¬ 
pared for different districts and different 
tribes are full of answers in favour of a 
daughter in the absence of collaterals beyond 
a certain degree. These answers cannot ba 
lightly passed over and being so numerous 
caunot be ignored as merely fanciful. They 
apparently indicate a general consensus of 
opinion that, excepting among certain tribes, 
daughters as a rule are nob excluded from 
succession by collaterals hovvever distant and 
remote. To say the least, the custom 
certainly varies and it appears to be alto ge- 
ther unsafe to lay down a general rule of 
Customary Law regardless of tribe and 
creed that daughters are excluded from 

succession by collaterals, however remote. In 
0. A. No, 522 of 1895, the daughter was a 
plaintiff in the case and it was found that the 
claim had been instigated by an enemy 
of the defendants who purchased the greater 
portion of the land decreed to plaintiff by 
the first Court for a consideration made 
up of sums said to have been expended on 
the litigation. 

We are, therefore, nob prepared to assent 
to the contention in this case that the onus 
(3) 77 P. R. 1898. 


950 


[NDIAN oases. 


[1912 


APDOL KARIM V. SAHIB JAN. 

lay on the defendant to prove that she was 
entitled to eaceeed to her father’s property m 
preference to plaintiffs who are related m the 
7ch degree to her father. Bat, assuming that 
the omu lay on the defendant, we agree with 
the lower Court that the onus has been dis- 

charged. £ a u i. 

According fco Customary of Arabala 

District, the ommjnly received custom foe 

all tribes of the district, oKoept Sayyads 

some Rora?. is to exclude the daughter wher¬ 
ever collaterals can be traced up to the 5fch 
degree See Customary Law of the Ambala 
District, page 18, question 40. This view is 
amply supported by the answer to ques¬ 
tion 40 contained in the spscial volume 
prepared for Hindu and Muhammadan 

Jdetipufs of Tdhsil Jagadhri. 

Moreover, what is most significant is that 
the said Eiwaj i nm is attested by several 
L'lmbirdats and BUwadirs of the village in 
suit and among the signatories is Arjmand. 
one of the plaintiffs-appellants. It is still 
more significant that the rule in fa vour of sue- 
cessions of daughters in absence of o^Uaberals 
in the fifth degree was stated by these Ri'iputs 
just ab^ut the time when Munir Khan, 
whose property is in dispute in this case, died 
leaving a widow and a married daughter 
who is defendant-respondent in this appeal. 

The answer given, moreover, by the Mu¬ 
hammadan Rajputs of Jagadhri Tahsil in 
favour of succession of daughters is not an 
isolated provision The same answer was given 
by Muhammadan Rnjputs of the neighbouring 
District Ludhiana as well as by Muham¬ 
madan Rajpw^sof PipU Tahsil, District Karnal, 
as quoted in C. A, No. 522 of 1895. And 
in Ranjhi Khan v. Kamun (4), a caso of 
Naru Rajputs of Hoshiarpur District, 4th 
degree was found after inquiry to be the limit 
for excluding daughters from succession by 
agnatic relations. 

It is thus clear that the custom embodied 
in question 40 of the Rhvaj-t-am of Muham¬ 
madan Rajputs of Jagadhri Tahsil accords 
fully with the custom of the tribe as 
recorded in the neighbouring tracts and 
districts and in one case, ru., Ran}hi Khan 
V. Kamun (4), the custom was found to 
prevail in the tribe after special inquiry 
directed for the purpose. It is, moreover, no¬ 
wise an unusual and rare custom. So 

early as 1867, fifth degree was recognized as 

(4) 179 P. R. 1889. 


the limit of exclusion of daughters by 
collaterals, vide Wazeera v. Haku (5), and the 
rule was followed by the first Court at least 
in 1872 in a case of Muhammadan Raipuis 
of the district, when successions were 
disputed by daughters and by collaterals 
also related in the 7th and 8th degree. More¬ 
over, the Rtivij I ams quoted at pages 63 and 
64 of Tribal Law abound in instances where 
5th even 4th degree is given aa the 
limit of exclusion. The oral evidence ad¬ 
duced in the present case is not of much use 
or value, as the witnesses were unable to 
give requisite particulars in the instances 
quoted by them. Bub there are two mutation 
proceedings printed at pages 18—23 of the re¬ 
cords which distinctly support the same view. 

In one case, dated 11th August 1893, the 
daughter succeeded along with the first oousiu 
to an equal share and in the other case, she was 
permitted to succeed to the whole estate with 
consent of the collaterals. No instance of 
exclusion of daughters by collaterals related 
beyond the fifth degree was cited for the 
plaintifFs-appellants. Their Counsel referred 

to C. A. No. 522 of 1895, which has already 

been noticed and to Musammat Sahib Jan 
V. Kavin Bakhsh (6) and Rustayn ikhan v. 
Musammat Jio (7). In the last mentioned 
case, the direct point in issue was a dispute 
between a/fft-onndamnd and collaterals. The 
degree of relationship of the collaterals to the 
deceased proprietor is not given in the 
judgment, but it is significant that even 
in that case, the daughter had actually suc¬ 
ceeded to the estate so far back as 1857 after 
dispute with the collaterals, who finally agreed 
to her succession on a life-estate. Sahib Jan 
V. Karyn Bakhsk (6) turned on an interpreta¬ 
tion of the term ^^karahatian'* which was con¬ 
strued to mean **next heir male,** But this 
constiuotion is directly opposed to the view 
tak^n of the same expression in Ranjhi Khan 
V. Kamun (4). 

There is thus an entire dearth of proof and 
authority on the aide of the plaintiffs and 
their sole reliance is on an assumed general 
presumption, that regardless of tribe and 
creed, agnates, however remote, exclude 
daughters from succession to ancestral 
property. We have already attempted to 
indicate that this assumption is not based on 

(5) 31 r. R. 1807. 

(0)80 P.R. 1876. 

(7) 135 P, R. 1892. 
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any authority exoaptiag* tha unraporfcsi 
jud^maut ia 0. A. No. 522 of 1895. which 

again has rasrely qaofced verbatim tha 
remark ou page 62 of the Tribal li\w. 
The contention is opposed to the rule em- 
badied in para. 23 of the Digest of Custo¬ 
mary Law by Sir William Rattigan. What- 
ever value or force might otherwise have 
attached to the so called general presump¬ 
tion, it is clear that in the present case the 
preponderance of proof is wholly on the 
side of the daughter defendant. Her case 
is supported by the tribal Riwaj {•am attest¬ 
ed by members of the village community 
including one of the plaintiffs, by two 
instances of actual succession and by tribhl 
custom stated or found to prevail ia the 
neighbouring tracts and districts, while there 
ia absolutely no proof in rebuttal on the 
other side. We, therefore, hold that the 
piaintiffs*appellant3 have failed to prove 
that they are entitled to succeed in prefer¬ 
ence to the defendant, and that even if the 
initial presumption be conceded in their 
favour, it is of the weakest description and 
is amply rebutted by proof on the present 

record. The appeal, therefore, fails and is 
dismissed with costs. 


Appeal dismissed. 


(s. c. 9 A. L. J. 67.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 283 op 1911. 

December 22, 1911. 

Mr Justice Xaramat Husain and 
Mr. Justice Ohamier. 

BALDBO SINGH AND ANOTHER— 

Appellants 

versus 

HIRA LAL AND ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V o/19089, s. 11—Civil 
Procedure Code {Act XIV of 1882), s. 318—Hes judicata 

—Point not decided in second appeal—Separate suit _ 

Hindu Law Joint family—Mortgage hy father ^Suit 
on the mortgage^Sale of propeity—Sons not made 
party Son s right to redeem subsequent to auction-sale 

applied under section 
318 of the Civil Procedure Code, 1882, for pos¬ 
session of the property. It was objected that 
the application was barred by limitation. The 
first Court overruled the objection. An appeal was 

preferred to the District Judge who held that the 
application was barred by limitation. The auction- 
purchaser preferred a second appeal which was 


p 1 .. j. rt on the ground that 

the application was barred by time. The High Court 

however, did not go into the question whether the 

under section 

? Code and so appealable 

to the District Judge: 

Held, that the decision did not operate as res judi¬ 
cata so as to bar a subsequent suit brought by the 
auction-purchaser for possession of the property. 

Per Ghamier, /.—Where a decree for sale is obtain¬ 
ed on a mortgage executed by a Hindu father, which 
IS binding on bis sons, and the property is sold in 
execution of the decree and purchased by the mort¬ 
gagee, a son of the mortgagor, who is not made a 
party m the suit on the mortgage, cannot, subsequent 
to the auction-sale, be allowed an opportunity of 
redeeming the mortgage. ^ 

Balwant Singh v. Aman Singh, 33 A. 7- 7 Tnd Caq 
112; 7 A. L. J. 852, followed. * 

Perifara/waf Hwsaui, J.—Ason whoisnot made a 
party to the suit, can redeem tiie mortgao-e after the 
Court sale even if the mortgage is binding on him 
under the Jlmdu Law. 

The right to redeem a mortgage is quits distinct 

from the right to get back a share iu a property sold 

in execution of a decree upon a mortgage. 

A private sale by the father in a joint Hindu 
family or an auotion-sale by a Court is bind¬ 
ing upon ^ his sons, because of their pious duty 
to pay their father’s debts, and not because a sale 
has taken palce. As there is no pious duty to 
ab^ain from redeeming the mortgage made by the 
father, an aution-sale cannot extinguish the riffht 
to redeem. When they claim redemption, they in 
fact come forward to perform the pious duty cast 
upon them by the Hindu Law and an auction- 
s&Ib c&nnot st&nd in tli6ir yvsLy, 

Ram Prasad v. Man Mohan, *30 A. 256- 6 A T. T 
267; A. W. N. (1908) 106, followed. ' 

Debi Stngh v. Jia Ram, 25 A. 214, explained. 

Second appeal from the decision of the 
District Judge of Agra, dated the 6th of 
February 1911. 

Mr S. K. Dar, for the appellant. 

Dr. Satish Ohandra Banerjz, for 
spondent. 

JUDGMENT. 

^ —This was a 
H!ira Lai, for 

;:emtndart property parohased by his father 

xvdiQjlV) &Q flUCfciOD»S3rl©4 ^ 

The facts are as follows;—In April 1884 
two brothers, Baldeo Sio^h and Hand 
Kishore, mortgaged the property in suit to 
Raoji^t in order to pay off debts incurred 

‘t* 

m, pmhM,a bp th, uZZZ 

mad Raza, at a sale held in execution of a 
money.decree In April 1894. Banjit brought 

a suit on his mortgage against the two 
motrgagors and Muhammad Raza, and ob. 
tamed a decree for sale, in execution of whLh 


the Re- 


Ohamier, 

respondent, 


aaifc by the 
possession of 
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he purohfised the property himself. The 
sale was conBrmed in Jaunary 1898.bat the 
certiBoato of sale was not issued to Hiujib 
till March 190-^. la January 190 \ he 
applied to the Court under secMon 818 of 
the Code of Civil Procedure* 1882* for pos- 
Hfssion of the property. Nand Kishore had 
died and his son, Roshan Singrh, w.ia not 
made a party to the prrceedirg. Muham¬ 
mad Uaza was a patty but did not pub in an 
appearance. Baldeo Singh resisted the 
application on the ground that it was barred 
by limitation. This plea having been over¬ 
ruled, he appealed to the Court of the Dis¬ 
trict Judge. Ranjit there pleaded that no 
appeal lay. The District Judge held that 
an appeal did lie, because the order on 
Ranjit’s application was one passed under 
section 244 of the Code. He held, also, 
that Ranjit's application v/as barred by 
limitation. The appeal was accordingly 
allowed and Ranjit’s application was dis¬ 
missed. Ranjit filed a second appeal in this 
Court. This Court did not touch the ques¬ 
tion whether the order of the first Court 
was appealable to the Court of the District 
Judge, but dismissed the second appeal on 
the ground that Ranjit’s application, under 
seotiou 318, was barred by limitation. Seven 
months later, a Full Bench of the Court, 
overruling several previous decisions* held 
that the question to be decided upon an 
application under seotion 318, was not a 
question between the parties to the suit or 
their representatives and could not be deter¬ 
mined under seotirn 244, in other words* 
that no appeal lies against an order passed 
upon an application under section 313. The 
majority of the Full Bench held that an 
auction-purchaser could claim possession, 
not only by means of an application under 
section 318, but also by a separate suit. 
That decision was pronounced on December 
14tb, 1908. 'Ihe present suit was instituted 
on January lOih, 1909. One of the pleas 
taken by the defendants was that the matter 
was res iudicaia. It has been rejected by 
the Courts below. In rny opinion, tliey were 
right. The final decision in the ca?e, under 
section 318, was the decision of this Court. 
As already stated, this Court decided only 
that Ranjit’s application was barred by 
limitation. It expressed no opinion what- 
over on the question whether an appeal lay 

against an order passed upon an application 


under section 318. Strictly speaVmg, this 
Court ought not to have taken up the ques- 
tion whether Ranjit’s application was barred 
by limitation* without first deciding whether 
the question upon an application under sec¬ 
tion 318 was one arising under seebiou 244, 
for, unless the question arose under section 
244. no appeal lay to the Judge, and the deci- 
sion of the fi.'st Court should have been re- 
Biored, However, the fact remains that this 
Court did not decide that the question was 
one arising under section 244, and that no 

separate suit would lie. 

I agree, therefore, with the Courts below 

that the present suit is not barred by the 

previous proceedings. 

As the mortgage cf April 1884 was made 
for the purpose of paying the debts of Indar- 
jit, it was binding upon the present appel¬ 
lant, Roshan Singh. It is urged that as he 
was not made a party to the suit upon the 
mortgage, be should at least be given an 
oportuuity of redeeming the mortgage. I 
dealt with this question at length in my judg¬ 
ment in the case of Balwant Siy\gh v. Amun 
Singh (1), and 1 see no reason to alter the 
opinion which I there expressed, and with 
which ray brother Tudball agreed. 

For the reasons stated in that judoment, I 
hold that the appellant, Roshan Singh, is not 
now entitled to redeem the mortgage. Baldeo 
Singh, wlio was a party to the suit on the 
mortgage, is, of course, not now entitled to 
redeem the mortgage. I would dismiss the 
appeal with costa. 

Karamat Hosain, J.—The facts necessary 
for the disposal of thisnppeal are fully set out 
in the judgment of ray learned colleague and 
need not be repeated. 

I agree with him that the present suit is 
not barred by the principle of res iudicafa. 
This Court in the ruling to be found in 
lianiit Singh v. Baldeo Singh (2) did not de¬ 
cide that no separate suits would lie. 

I regret, however, that I am unable to hold 
that Roshan Singh lost his right to redeem 
the mortgage, dated the 1st of April, 1834. I 
adhere to the rule laid down in Bom Prasad V. 
Man Mohan (3). The reasons given by my 
learned colleague in Buheant Singh v. 

Singh (1) have nob altered my opinion, 

(1) 33 A. 7; 7 Iiid. Cas. 112; 7 A. L. J. 852. 

C2) A. W. N. (19CS) 102; 5 A, L. J. 516; 80 A. 360, 
(3) 30 A. 250 A. W. N. (1908) 106; 6 A. L. J, 297. 


Vol. XllI] 


INDIAN OASES* 


953 


PARS KAM V. MCHAMMAD TASIN KHAN. 

The right to redeem a mortgage is quite 
distinct from the right to get back a share 
in a property sold in execution of a decree 
upon a mortgage. 

The former involves an admission that 
the mortgage debt is binding upon the 
person who seeks redemption, while the 
latter presupposes that the mortgage does 
not affect the share claimed. From the fact 
that a mortgage made by the fathei in a 
Hindu joint family is of a binding n; tare 
upon hia sons who are joint with him, it 
cannot follow that their right to redeem 
the mortgage is lost simply because the 
property has been sold in execution of the 
decree upon the mortgage. The ruling of 
the Full Bench in Dehi Singh v. Jia 
(4) does not go that length. It simply lays 
down that when a sale in execution of a decree 
upon a mortgage by the father has taken 
place, his sons, if joint with their father, can¬ 
not euceeed to recover their shares upon the 
sole ground that they were not made parties 
to the suit upon the mortgage. Their suit 
must be based upon some ground which, 
under the Hindu Jaw, would free them from 
liability as eons in a Hindu joint family to 
pay their father’s debts. Similarly, the fact 
that a private sale by the father in a jnet 
Hindu family is binding upon his sons in 
certain cases, cannot lead to the conclusion 
that a mortgage of a joint family property 
which is binding upon his sons deprives 
them of their right to redeem after a sale 
in execution of the mortgage-decree. If 
the law laid down by this Court that a person 
entitled to redeem, who is not impleaded 
iri the suit upon the mortgage, does not lose 
his right to redeem the sale of the property 
in execution of the mortgage is correct, a 
necessary corollary is that a Hindu sou, in a 
j iiut Hindu family, whose father mortgaged 
the family properly for a debt, which the son 
was bound to pay, is entitled to redeem 
even after the sale of property in execution 
of the mortgage-decree, provided that he 

was a necessary party and was not im¬ 
pleaded. 

A private sale by the father in a joint 
Hindu family or an auction-sile by a Court 
is held to be binding upon his sous, bacauss 
of their pious duty to pay their father’s debt 
and not because a sale has taksn place, and as 

abstain from 

(4) 25 A. 214. 


redeeming the mortgage made by the father, 
an auction-sale cannot extinguish the right 
(o redeem. When they claim redemption, 
they in fact come forward to perform the 
pious duty cast upon them by the Hindu 
law, and I fail to see how an auction-sale 
can stand in their way. 

For the above reasons, I would allow the 
appeal so far as to give Roshan Singh an 
opportunity to redeem the mortgage, dated 

the 1st of April 1884. I give him his 
costs. 

By THE CcuftT.—The order of the Court is 
that the appeal is dismissed with costs. 

Appeal dismissed. 


(s. c. 14 P. W. E. 1912.) 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1185 op 1907. 

July 24, 1909. 

Presew/:—Mr. Justice Robertson and 
!Mr. Justice Shah Din. 

PARS RAM AKD OTHERS—Planitipfs_ 

AtPELLANTS 

versus 

MUHAMMAD TASIN KHAN and others 
—Defendants—Respondents. 

Declaratory suit-Fartition tn Revenue Court^Oh 
jectionhyco^sharer—Competency of Court to grant de 

claration when applicant not in possession of whole land 
—Possession of one co^sharer possession of all^Srcrifin 
Relief Act (I of 1SS7), s. 42~Adverse possesstoyt^Bu, 
den of proof—Punjab Land Revenue Act iXVIT nf 
1887 ), 137 #0 120 . ^ 

An applicant directed, in the partition proceedin^a 
regarding land before a Revenue Court, to establiSi 
his right to a share of the land, is entitled to maintain 
a suit for a mere declaration of title if he can show 
that he was ever in possession of any part of the 
common holding as a co-sharex*. 

The possession of one co-sharer is possession of an 
other co-sharer unless the former can show a clear 
adverse title, adversely asserted by 12 years’ adverse 
possession. 

Second appeal from the order of the Addi¬ 
tional Divisional Judge, Delhi Division" 
dated the 20th July 1907, oonflrming that 
of the District Judge, Rohtak, dated the 
31st January 1907, dismissing the claim 

The Hon’ble Rai Bahadur iShadi Lai, for 
the Appellants. 

Mr. Devi Dial, for the Respondents. 


JUDGMENT.—We 

meuts at great length 
not be long. 


have heard argu- 
but our order need 
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T 1,0 appellant, on the ground of a sale 

>aieged to have been made to Ueve- 

by one Faujdar Khan, applied to ^lie Jdev 
nue Authoritiee for partition This was 
opposed, his ownership of any share in the 
joint undivided holding, of which he sought 
partition, having been denied though the 
purchase was alleged to have taken place m 
1875, mutation in appellants’ favour did not 
take place till 1895, but in 1895 luutation, 
albeit 6 , 1 -parte, the vendee’s son 
rectly not having been summoned, did tatce 
place. The appellant was referred to a dvil 
suit to establish his title and sued for a 
declaratory decree that he was a co sharer 
in the holding, and also in respect of a sepa¬ 
rate transaction by way of mortgage from 

one Muhammad Mustajib Khan. 

Both the lower Courts have held that 
declaratory suit does not lie inasmuch as 
the appellant is not in possession of the 
land in respect of which he claims a decla- 

ration. 

We may deal with the mortgage at once. 
We agree with the concurrent findings of 
the lower Court that the appellant is not 
in possession of the land mortgaged to him 

by Mustajib Khan and consequently as 

regards that property, his suit fails and the 

appeal is dismissed with costs. 

But as regards the land purchased from 
Faujdar Khan, the lower Courts have, it 
appears to us, lost sight of a very material 
point. If it can be proved that plaintiff was 
ever in possession of any part of the com¬ 
mon holding as co-sharer, then the possession 
of any other co-eharer is his possession unless 
the other co-sharer can show a clearly 
established adverse title, adversely asserted 
by 12 year’s adverse possession. The mere 
fact that plaintiff has not had actual posses¬ 
sion since 1903 is quite immaterial. If he 
had possession in 1902, the possession of his 
co-sharer is his possession and if he can 
establish his title, he can claim partition. 
If he had no title as co-sharer or has no title, 
the finding of the lower Courts would be 
right enough*, if he has a title then for the 
purposes of a declaratory suit he can sue for 
a declaration, for the possession of his oo- 
sharer is bis possession. 

As the case must, therefore, go back for 
decision of this question of title, we refrain 
from any comments on the merits. 


The first Court, to whom the case must 
be returned for re-trial, will frame all ueces- 
sary issues, which should luolude the 

following:— 

1. Did the plaintiff make a bona nae 
purchase of the property? On plaintiff. 

2 Has he ever at any time been in posses- 
sioQ of it or auy part of it as oo-sharer under 

his purchase? On plaintiB. 

Has the plaintiff any title as oo-sharer in 

this land?-On plaintiff. If he ever had a 

title, has it been in any way extinguished? — 

On defendant. 

The appeal is accepted under Order 
XLI, rule 23, and remanded for decision 
on its merits. Stamp on appeal to be re¬ 
funded. Coats to be costs in the cause. 

Appeal accepted^ 


(s. c. 9 A. L. J. S4.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 307 cf1911. 

Deoember 19, 1911. 

Present—Mr. Justice Tudball. 
FAKHRAN BIBI— Appellvnt 

rersHS 

NAGESHAR RAM and another— 

Respondents. 

Pre-emption- Wajib-ul-arz— Coiisfriiction-Rishta- 
dar karibi—Con ?lec<ior^ hy marrioyc—KishUdar baid. 

The IDi/ib-uNars of a village gave a prior right of 
purchase to o,rishtadar larihi who owned a share m 
tlio same patti. Plaintiff, a co-sharor in the jxiffi, 
who was a connection by marriage of a person^ con¬ 
nected with the vendor by marriage, brought this suit 
for pre-emption against the vendee who was not at 

all related to the vendor : • 

lUUi, that the relationship was too remote to give 

plaintiff a right of pre-oinption within the moaning ot 
the IDijib-wl-nrs. 

A connection by marriage of a connection by mar¬ 
riage is not oven a risbfadar bnitl. CO 

C7^>pn^ Singh v. Qnlam Hussain ^ A. W. N. (1894) 68, 
referred to. . 

Second appeal from a decree of the Dis¬ 
trict Judge of Ghazipur, confirming that o£ 
the Munsif of Muhammadabad, 

Mr. Muhammad Is^q^ for the Appel* 

laut. _ 

Mr. Balram Chandra Muherjx^ for the Re¬ 
spondents. . 

JUDGMENT.—This appeal arises out 

of a suit brought to enforce a right of P'®" 
emption. The vendor is one Badi-uUf^* 
The plaintiff is Musaminai Fakbran Bi h 
wife of Mir Riasat Ali. Badi-ullab*a snaw 
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and the plaintiff’s share lie in the same 
patti. The defendant-vendee, Nageshar 
Ram, is a co-sharer in several other pattis 
and also owns a share in the common land 
of the village. The Wajib^ul arz gives a 
prior right of purchase to a near relation 
ijishtadar harihi) who owns a share in 
the some patti. The sec 3 nd right of pur¬ 
chase goes to a distant relative, who is 
also a co-sharer either in the patti or in 
the mahal. The third right of purchase 
belongs to a co-sharer in the mahal The 
plaintifl: s case was that she was a distant 
relative and a co sharer in the same patti, 
and, therefore, had a preferential right of 
purchase over the defendant-vendee, who 
is a Hindu and only a co sharer in the 
mahal. Both the Courts below have held 
that the plaintiff is not a rishtadar hai\V' 
within the meaning of the Wajib'ul arz and, 
therefore, has not a preferential right of 
purchase over the defendant. They based 
their decision to a certain extent on 
a ruling of this Court in Qopal Singh v. 
Qulam Husain (1). The words in the 
Wajib uUarz in that case were karahitdari 
bald.'' It was therein held that the father 
of the wife of the vendor’s brother or a 
person, whose mother’s sister had married the 
son of the vendor, did not oome within the 
category of ''karahatdari On appeal, it 

is urged that the word rishladar^^ includes not 
only a relation by blood, but also a relation 
by ^ marriage, and attention is called to the 
decision in Fandit Rudha Prasad v. Musam* 
mat Munna (2), in which case the question 
was considered whether the word "\ishtadaP* 
included relations by marriage or not. As 
far as the ordinary meaning of the word 
rishtadap' is concerned, I have no doubt that 
it frequently does include a connection 
by marriage. The only difficulty is to draw 
the exact line and to say who is a distant 
relation within the meaning of the Wajib-uU 
arz. The connection in the present case is as 
follows: Madar Bakhsh had two sons, Imam 
Ah and Subhan Ali. Subhan AH married 
Alla Rakhi, daughter of Amir Ali, The 
vendor is the son of Amir Ali and, there¬ 
fore, the brother of Alla Rakhi. Subhan 
All s brother, Imam Ali. had a son Riasat 
Ah. The plaintiff is the wife of Riasat 

question is, whether the plaint- 

(1) A. W. N. (1894) 58. 

(2) L. P. A. No. 38 of 1910. 


iff, between whom and the vendor there 
are two marriage connections, can be call¬ 
ed a distant relative within the meaning 
of the word ''"rishtadar bailP The ques¬ 
tion is by no means free from difficulty, and, 
in my opinion, considering that there are 
two marriages between the plaintiff and the 
vendor, it is difficult to say that she is a 
distant relation of the latter She is a con¬ 
nection by marriage of a connection by 
marriage and this, in my opinion, is too 
remote to give her a right within the mean¬ 
ing of the Wajib-ularz. In the circumstances 
of the case, I think, the lower Court’s deci¬ 
sion is correct. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


(s. c. 27 P. \V. K. I912j 36 P. h. R. 1912.) 

PUNJAB OBIEP COURT. 

CivjL RaviSiON Petition No. 3512 of 1910. 

November 27, 1911, 
Presenl^Mr. Justice Chevis. 

TDLSI RAM AND OTHERS—Defendants_ 

Petitioners, 


versus 

KARM CHAND and others—Pi:,4Int/ff3_ 

Respondents. 

Payment to Agent—Accounis^Mode of proving item 

in a suit for accounts—Burden of proof. 

Payment to an agent is payment co the principal 
In an account case, the plaintife is bound to prove 
each item and the best mode of doing so is to ask 
the defendant what items in the account he disoutpq 
and plaintiff should be called on to prove those 
items. 


Petition, under section 25 of Act IX of 1887 
for reviaiorx of the order of the Judge, Small 
Cause Court, Lahore, dated the 9th Novem¬ 
ber 1910, decreeing the claim. 

Lala Hukam Ohand, for the Petitioners 
Pandit Jowala Pershadjor the Respond¬ 
ents. 


and bhib Dial saying defendants took goods 
to the extent of—. 

Rs. 2,313 8-3. 










and o^a Rb 36 5 6 7.10-0 interest. 

Total Rs. 43-15-6. 


Defendants say they took goods to the 
extent of Rs. 3,300 and have re-paid Rs. 3,308 
(with interest) and owe nothing and they pro 
dace a receipt signed by plaintiffs’ munim 
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Plaintiffs say this receipt relates to a separate 
account of Tnlsi Ram. The mu»s« corrobo- 
rated The receipt itself does not show whe¬ 
ther it is given to both defendants or to one 

The Small Cause Court Judge has decreed 
claim saying defendants can sue the 

This is quite wrong. Any suras paid to 
plaintiffs or their munim as their agent can- 
cot be recovered again by plaintiffs. The 
defendants deny that Tulsi Ram liad any 
separate account with the plaint.ffs_ The 
matter must properly be inquired 
plaintiffs can prove that Tnlsi 
separate account, it seems clear ‘h® 

receipt produced i3 a good ans wer to Plamtiffs 
claim Even if plaintiffs show that TqLi 
R am had a separate account, they must prove 
the alleged balance on the account now sued 
on Plaintiffs wanted to produce evidence 
in the lower Court but were not allowed to 

^°Th'e defendants should be asked what 
items in the accounts they dispute and plaui- 
tiffs should be called on to prove those items. 
It defendants allege re-payments beyond the 
account admitted by plaintiffs, they should 

prove their allegations. ^ 

I accept this application and, setting aside 

the decree of the lower Court, I remand the 
case for re decision after proper inquiry. 
Stamp on application to be refunded, other 

coats of this Court to be costs in the cause. 

Fctition accepted. 


(b. c. 9 A. L. J. 103.) 

ALLAHABAD HIGH COURT. 

Eibst Civile Appeal No. 223 of 1911, 

January 10, 1912. 

Present '.—Jastice Karamat Husain and 

Mr. Justice Chainier. 

KANHAYA LAL— Defendant—Appellant 

versus 

GIRDHARl LAL —Plaintifp—Respondent. 

A/inor— Confr«c(—jl/tsrf2>resCH^a(ion ns to age—Bur¬ 
den of proof—Estoppel. 

In a suit brought on a iiroinissory-uote, tho delon* 
dant pleaded that ho was a minor at tho date of tho 
execution of tho note : 

i/eid, that tho burden of proving that tho contract 
was a valid one and not void ab lay upon tho 

plaintiff. 

Tho plaintiff should have proved that tho defendant 
was not a minor at tho time of oxeoution. 


Gaya Din v. Musammai Didari, 0 A. L. J.693i2lCud' 

m'inor°3"nofc‘’estopped from pleading infancy 
by reason of the fact that he had been guilty of 

fraudulent misrepresentation regarding his a^e. 

First appeal from a decree of the Additional 

Judge of Bareiliy. , a hi. 

Mr. M. L. Agarwala , for the Appellant. 

The Hon’ble Dr. Sundar Lai, for the Re¬ 
spondent. 

JUDGMENT.— This was a sub for re- 
ooverv of money on a promissory note, 
dated the 2ad March 1907, for Rs. 2,000, 

made by the defendant, Kanhaya Lai, m 
favour of the plaintiff, Girdhari Lais 
father. The suit was resisted on the ground 
that kanhaya L^l was a minor at the 
date of the note. The Court below, reviewing 
the evidence adduced by tho parties, came 
to the conchiison that the oral aud doou- 
mentary evidence produced by Kanhaya Lai 
was not sufficient to establish that he was a 
minor on that date. But the burden of 
proving that the contract was a valid one 
and not void ab initio lay upon the plaintiff, 
see Gopa Din v. Mussitnm^t Dul^ri (1). The 
Court below found that the plaintiff had 
not adduced any sitisfactory evidence that 
the defendant, at the date of the making of the 
promissory-note, was of full age. The Court, 
however, finding that the defendant, Kanhaya 
Lai, had misrepresented bis age to the 
plaintiff’s father at the time be borrowed 
the money and made the promissory note, 

decreed the claim in part. 

In appeal it is contended by the learned 
Counsel for Kanhaya Lai, the defendant, that 
a misrepressntation of his age at the time of 
the making of the promissory-note does not 
render him liable under it. In support of 
this contention reliance is placed on S. A. 
4S4 of 1910, decided on 2 ad December 
1910. In that case it was ruled that the 
defendant was not estopped from pleading io" 
fancy by reason of the fact that he had been 

guilty of fiaudulent misrepresentation regard* 

iug bis age. This ruling supports the conten¬ 
tion of the learned Counsel for the appellant. 
The learned Advocate for the respondent 
supports the judgment of the Court below 
on the ground that the defendant, Kanhaya 
Lai, in his deposition, dated the 18th July* 
1907, gave hia age ns 22 years, and that that 
admission, taken with the other oiroum* 


(1) e A. L. J. C93i 3 lud. Caa. 339, 
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stances of the case, shifts the burden of 
proof and renders it necessary for fhe 
defendant to prove that, on the date of 
the execution of the pro-note in question, he 
was a minor. 

Kanhaya Lai has made conflicting atafce- 
menis about his Bge, and it is well known 
that a witness, when asked to state his age 
at the beginning of his examination, usually 
satisfies himself with stating it approxi¬ 
mately. 

We are not prepared to attach much 
importance to the age given by Kanhaya Lai 
in his deposition of 18bh July 1907, and, 
having regard to all the circumstances of the 
case, we do not think that the statement 
amounts to an admission sufficient to shift 

the burden of proof from the plaintiff to the 
defendant. 

For the above reasons, we allow the 
appeal, set aside the decree of the Court below 
and dismiss the plaintiff's suit. We make no 
order as to costs. 

Appeal decreed. 


(s. c. 26 P. W. B. 1912; 34 P. L. E. 1912). 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1010 op 1911. 

January 12. 1912. 

Present:—Sir Arthur Reid, Kt., Chief Judge. 
BHAGTU AND OTHERS — Dependants— 

Appellants 

t ersus 

BUA DITTA AND OTHERS — Plaintiff.)_ 

Respondents. 

Civil Procedure Code (Act Y of 1908), 0. XLI r.33-- 

Apeal hy one plaintiff out of many -Decree in ’ favour 
of all—Mutation entry, effect of. 

Rule 33 of Order XLI of the new Civil Procedure 
Code (Act V of 1908) justihes an Appellate Court to 
decree m favour of all the plaintiffs, what they are 
entitled to get collectively, though only one of them 
has appealed. 

The Revenue Courts in mutation proceedings look to 
possession in the first instance as a guide and a mu- 

tation order does not preclude title being set up bv 
the losing parfcj, ^ ^ 

Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 22nd May 1911, reversing that of the 
Honorary Munsif, 2Qd Class, Gurdaspur,dated 
the 2l8b January 1911, decreeing the claim 
in part. 

PACTS.—One F, died leavingthree sons, H,, 
Ji, and 8» When the line of IS, became extinct 


in 1909, 4 th of his estate was mutated in the 
names of the descendants of L. and fths io 
favour of those of 8. appparently with the con- 
sent of some of them who were present at the 
time of mutation. Shortly after this, the 
descendants of L sued the descendants of 8. 
for possession of 2 of the said estate. The 
defendants pleaded, inter alia, that by virtue 
of an apeement entered into between the 
parties at the time of mutation of names, plain- 
tiffs were debarred from claiming more than 
Tth. Accordingly, the first Court allowed only 

f-ff ■ IK one of the plain- 

in fill decreed their claim 

Mr. Sham Lai, for the Appellants, 
enfs ' Mehra, for the Respond- 

'“jUDGMBNT._I see no reason for inter- 

V. Nawob Imam 
Bakhsh Khan (1), Mehr v. Ohannu (2) 

ennooiate the well-known rale that Re^. 
nue Courts look to possession in the first 
instanoe as a guide in mutation of names 
proceedings, and the mutation order does not 
pr„kd. a,l. b.i.. .p b, 

Order XLI, rule 33, of the Code of Civil 

Procedure, justified the lower AnnJ^i . 
Court’s decree in favour of all the pkintrffs 
though one only had appealed, having regafd 

to the finding that the plaintiffs were entfued 

to shwe the land in suit equally with th« 
defendants. Counsel for the anpellanta K 
i, ,b. 

in favour of his clients set up by him and 
the lower Appellate Court has rec’orded 
cogent reasons for holding that the alleged 
agreement was not established and that th«e 
was no assent to the mutation order, and tor 

were entitled to 
aucestriil share in Hamza's patti, 

I dismiss the appeal, but having re-^arrl 
the fact that one plaintiff alone fppe'kied I 


(1) 6 P. R. 1883, Rev dismissed. 

(2) 7 P. R. 1891, Rev! 
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(g, c. 9 A. L. J. 108.) 

ALTjAHABA'I high court. 

Matrimonial Suit No. 6 op 1911. 

Pecember 22, 1 11. 

Justico Chftnii 0 r« 
JAOKSON—Petitioner 

versus 

.T^CKSON—Opfoiste Partt. 
mvo,-ce Ad (IV of 1869), «. 57-Dc.,tc ms. /'>'• 

^olnfion of mnrringe-Second mo,-r,age xm'hin (. months 
ofthe (lissobitioii and during Ufe-time oj the former ivife 

The second marriage of a Christian, contractod 

durin- the life-ti.ne of Che fii-st w.fo a.id 'vth-n 0 
months of a deci-ce ms. for the dissolution of the 

first marriage, is null and void. 

The decree of a High Court dissolving .a marriage 
referred to in section .67 of tho Divorce Act is tho 

decree absolute, '>°t , r P 87- G3 L 

"Warmer v. W(n-tcry !•) P* D- o9 L. J. 1. , uo Li* 

T. 2 . 70 ; fit J.H. 031, referred to. 

Matrimontial suit for a declaration that 
the marriage betwen the parties was void. 

Mr B. B. ih’ornf.li, for the Petitioner. 
"tUDGMENT.—T his is a suit by Esther 

Marie Jackson for a declaration that her 
marriage with Frederick Ormond Layland 

Jackson is null and void. 

The parties, who are Christians, were 

married in Allahabad, on .January 12oh, 1910. 
The respondent, who had been married to 
another woman, had obtained in the Calcutta 
High Court a decree nisi for dissolution of 
that marriage, and the decree had been 
rnal absolute on December 6th. 1909. He 
believed that on the decree being made 
absolute, he was free to marry again and 
he aBBured the present petitioner that all 
the necessary formalities had been complied 
with. 1 proved that respondent’s 

former wife was alive when the parties were 

r A 11 1 • 

On the above facta, the petitioner claims 
to be entitled to a declaration that her 
marriage with tlie respondent is null and 

, T T rA- * i. 

Section 19 of the Indian Divorce Act 
provides that such a declaration mav bo 
made at the instance of a wife on the ground 
that the former wife of the husband was 
living at the time of the marriage, and the 
marriage with sneb former wife was then 
in force. Section 57 of tho Act provides 
that when six months after the date of a 
decree of a High Court dissolving a 
marriage have expired, and no appeal has 
heen presented against such decree to the 
hjigb Court in its appellate jurisdiction or 


when any such appeal has been dism.SBed, 
but not sooner, it shall be lawful for the 
respective parties to the marriage to marry 

again as if 

dissolved by death, provided that no 
appeal to His Majesty in Council has been 
presented against any such decree. There 
is no appeal to His Majesty in Council 
against a decree nisi for dissolution of a 
marriage (see section 56); therefore, there 
can be no doubt that the deiiree of a 
High Court dissolving a marriage referred 
to in section 57 is the decree absolute, not 
the decree nisi. The section was construed 
in this way by Sir James Hannen m the 
case of Warter v. Warier (1), where one 
Taylor had obtained in the Calcutta High 
Court a decree absolute for dissoluiion of 
his marriage on November 27ch, 1879, and the 
divorced wife was married to Colonel Warter 
on February 3rd, 1830. Three days 
later. Colonel Warter made a Will in favour 
of his wife. In April 1881, on the advice 
of a Solicitor, Colonel and Mrs. Warter 
were re-married at a registry office. Colonel 
Warter having died without re-executing 
his Will or making anothor, t^o question 
arose whether the marriage of .April, 1“®L 
revoked the Will. It was held that the 

marriage of February 1880 was 
void, and, therefore, the marriage of April 
1881 was valid and revoked the Will, am 
James Hannen said:— The Indian Law, 
like our own, does not completely dissolve 
the tie of matriaga until the l^se o a 
specified time after the decree. This is 
an integral part of the proceedings by whion 
alone both the parties to the marriage can 
he released from their incapacity to oon- 
tract a fiosh one.” Following this decision, 

I hold that the respondent’s marriage with 
his former wife was still in force when he 
went through the form of a marriage with the 

petitioner. 

1 find on the ipsuea that the petitioner 
professes the Christian religion, and that the 
marriage between her and the respondent la 
null and void. I make a declaration aco-ird- 
iigly. The respondent will pay the poU- 

tioner’s costs. r, ^ *3 

Marriage ^ ora. 

(1) (1890) 15 P. D. 162; 6!) L. J. P. 87*63 L.T.2«^, 

64 J. P. 031, 
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(b. c. 15 C. L. J. 54.) 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2826 op 1908. 

August 21, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

QANGA PERSHAD SAHU and another— 

Plaintipps—Appellants 

versus 

IRSHAD ALT KHAN and another— 
Defendants—Respondents. 

Revenue Sale—Sale of larger share than one in 
default—Mistake of Collector's officers—Effect of sale on 
share not in default. 

The officers of a Collectorate, under the erroneous 

1 mpression that the share in default was much larger 
in extent than it really was, exposed for sale the plain, 
tiffs’ share of property in respect of which no default 
had been made: 

Bcldy that the act of the Collector, in exposing for 
sale any share in excess of the share which was really 
in default, was wholly without jurisdiction, and, there- 
fore, could not prejudice the rights of the plaintiffs. 

Bal Kishen, Das y. Simpscuy 25 I. A. 151; 25 C.833; 

2 C. W. N. 513; Mahomed Jan v. Munshi Oanga Bishun 
Singh, 15 C. W. N. 443^ 10 Ind. Cas. 272; 13 C. L. J. 
625; 38 C. 537; 9 M. L. T. 46; 8 A. L J. 480; 13 Bom. L 
E. 413; (1911) 2 M. W. N. 277: 21 M. L. J. 1148; Sarkhoo 
Stngh V. Bunsidhar Singh, 25 C. 876; 2 O.W.N. 360 and 

J ogendra Mohan v. Uma Nath, 35 C. 636; 8 C. L. J. 41- 
12 0. W. N. 616, relied upon. * 

Appeal from the decree of the District 
Judge of Gaya, dated the 10th September 
1903, aflarming that of the Subordinate Judge 
of Gaya, dated the 17th March 1908. 

Messrs A. Ohaudhuri, Sultan Ahmad and 
Babu Ohandra Sekhar Prosad Singh, for the 
Appellants. 

Babu Umakali Mukherj&e and Mouivi Mu¬ 
hammad Mustafa Khan, for the Respondent, 

JUDGMENT.—The subject-matter of the 
litigation which has given rise to this appeal 
is a share of four villages Padnia, Mocaia, 
Chaduor and Dhudhwa. The case for the 
plaintiffs is that the lands of these villages 
appertain to five taluks or mahals, Khaira, 
Aramgarh, Maiiieohuck, Kendil and Tarwan, 
and that one-third or five annas four pies of 
the four villages appertains to taluka Khaira. 
The plaintiffs further assert that this share 
in Khaira was owned by two brothers. Jehan- 
gir Buksh and Nabi Bukah in equal halves 
and that they acquired a valid title to the 
moiety share of Jehangir Buksh, on the 26th 
February 1898. On the 5th December 1898, 
the plaintiffs had their names registered with 
respect to the share acquired by them. Ou 
the 6th March 1899, they applied, apparent¬ 
ly under section 70 of the Land Registr^ion 


Act, to have a separate account opened 
m respect of their share. This appH. 
cation was granted. Subsequently on 

e lleX -'<^-rr’sha;e: 

called the ejmah kalam, was sold for arre-rs 
of revenue, and was purchased by the defon. 
dants. The defendants claimed before the 

Revenue authorities that they had acquired 

by their purchase a thirteen annas four-nies 
^are of the villages as comprised in taLka 
Khaira, and were entitled to have their 
names registered in respect thereof. This 
contention was accepted as well-founded bv 
the revMue authorities on the 10th April 

September 1907, the 
plaintiffs commenced this action for declara¬ 
tion that the residuary share did not and 
could not represent any share beyond a half 

of the one-tbiid included in taluka Khaira. 

The Courts below have refused to accept this 
contention and have concurrently dismiQsed 
the suit. The plaintiffs have appealed to this 

teZ H been con! 

tended that upon the facts found, there is no 

answer to their claim. In our o’pinLn. tHs 

argument is manifestly well-founded. 

It is indisputable that only one-third share 
described as five-annas four-pies share, of the 
^ur villaps was included in taluka Khaira 
The two brothers, Jehangir Buksh and Nabi 
Buksh, were entitled to this one-third in equal 
halves : in other words, if the entire interest 
in the ydlages was taken as the unit, each of 
t^he brothers had a two annas eight-pies share- 
hut if the share included in Khaira was taken 
as tie unit, each of the brothers had an 
e.ght-a^nnas share. The plaintiffs have 
undoubtedly, acquired the whole interest of 
one of the brothers, Jehangir Buksh, which 

Buksh. When the plaintiffs applied to have 
their names registered in respect of the share 
acquired by them, they were registered Is 
proprietors of a two-annas eight-pies share 

but ae 18 usual it was not stated what was 
the standard of reference. It is indisputable 
however, that the plaintiffs applied to ft 
their names registered in respect of a t^o! 
annas eight-pies share in relation to the entire 
village treated as sixteen-annas Sn'n 
sequently, when they applied to have a sepa-‘ 
rate account opened in respect of their share 
they proceeded on the same basis. It now 
turns out, however, that the officers in the 
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Collectorate made a miafcake, and, through a 
misapprehension, assumed that the separa e 
account was opened in respect of a two-annas 
eight-pies share out of the five annas fovir-pies 
share treated as sixteen-annas. It is incon¬ 
testable that the plaintiffs _ did not in any 

manner 

throughout uniformly and oonsiat.ently claimed 
a halfof theone-lhird share included in 
Khaira; they have sought to get their names 
registered in respect of such share and to have 
a separate account opened in respect thereof. 
The officers in the Collectorate have com¬ 
mitted a blunder, and have treated the 
residuary share not as t'.vo-annas eight- 
piea out of five annas four-pies hu'i 
as thirteen-annas four-pies out of 
sixteen.annas, {i.e., they have treated for this 
purpose the share included in Khaira as 
sixteen-annaa). These are the facta as 
established beyond possibility of challenge. 
The only question is, what is the true legal 
position of the parties? The Courts below 
have held that the plaintiffs have lost the 
share which undcubtedly belonged to them, 
by reason of the blunder of the officials in the 
Collectorate. We are entirely unable to accept 
this view as well-founded The Collector had 
no jurisdiction to expose for sale a share in 
excess of the share in default. The plaintifTs 
had paid the Government revenue payable in 
respect of the half share out of the one-third in¬ 
cluded in Kliaira, which htdonged to them. The 
share in default was the remaining half share. 
If the officers thought tlie share in default was 
a five-sixth share and not one- iialf, clearly the 
title ollthe plaintiffs could not hoaffected there¬ 
by. The act of tlio Collector in exposing for 
sale any share in excess of tlio half of tlio 
one-third share, which was really in default, 
was wholly witliont jurisdiction; and it is 
now firmly settled tliat an act of the Col¬ 
lector, if without jurisdiction, cannot alTect 
the title of the owneis; See Hal Kishen Das 
V. Sill piOn (1) Mahon^iad Jan v. S'lDishi 
BisJk'h ^ingh (2), llayJJioo Snigh v. Laasi-dLur 
Singh (3) and Jogfndra Mohan v. Utnn ^Vo/A 
(4). TT e eases of KrUanand Singh v. Sort fit 

has sei 7 i f5) aiid ]ia}iiin7iddi MidisJh v, N‘ilini 

(1) 2-' 0. 8:ut; L. U. 2.") I. A. ir.l; 2 C. W. N. :.13. 

(2) IH 0. T.. .h r,25: 15 0. W. N. -1-13; 0 .M. L. T. 41(1; 
8 A. h. -1- 4h0; 18 Bun. 1j. H. 413; 38 0. 537; (11)11) 2 

W. N. 277; 21 M. L. J. IMS; 10 1ml. (as. 272. 

(3) 25 C. 87G; 2 C. W. N. 3Go. 

(4) 85 C. G3G; 8 C. L. J. 41; 12 C. W. N. G4G. 

lb) 12 C. W. N. 528. 


Kntna Lihiri (6), upon which the learned Vakil 
for the reapondenta relied, are clearly distrn- 
guishable, as there the Court was called upon 
to consider the legal effect of a revenue sale 
held with jurisdiction ; and the same remark 
applies to the dscision in Shyam Kumari v. 
Uamesivar Singh (7) and Bhawani ZToer v. 
Mathnra Prasad (S), to which referencs was 
made in the course of the arguments at the 
Bar. Here, the officers in the Collectorate 
erron 30 usly supposed that the share in 
default was much larger in extent than it 
really was, and under this impression, 
exposed for sale the share of the plaintiffs 
in respect of which no default had been 
raad 9 . In so far as the plaintiffs are con¬ 
cerned, tho sale was clearly beyond the 
statutory authority vested in the Collector 
and could not prejudice their rights. 

The refuU, therfore, is that this appeal 
mast be allowed and the decrees of the 
Courts below' discharged. The suit is 
decreed with costs in all the Courts. The 
plaintiffs will recover possession of the share 
claimed, but in the circumstances, we direct 
that no mesne profits be allowed before the 
date of this judgment. We may add that 
it has been stated to ns that a quastion of 
redemption may possibly arise batween the 
parties in their character as purchasers on 
the basis of mortgages; if any such question 
arises, it must be determined in a suit pro¬ 
perly framed for the purpose. 

Appeal aUowedx Suit deaeed. 

(G) 13 C. W. N. 407; I Ind. Cas, 81. 

(T) 31 I. A. 176; 32 C. 27; 8 C. W. N. 786. 

(.8) 7 C. L. J. 1. 


(s. c. 27 P. W. R. 1912; 32 P. h. R. 1912.) 

PUNdAB CHIEF COURT. 

CiVii* Ruvjsion Petition No. 18>0 op 1910. 

November 21, 1911. 

Present: — Mr. Justice Robertson, 
BHOLA- Plaintiff—Pktitionbr 

rers«5 

BRTJ LAL AND A^0THKft—D efendants— 

RgSrOVLENTS. 

B‘tnh'n of proof-Claim for a declaration that (*•- 
fciidaitf'.c name has been entered in Revenue papers y 
misinl-e. 

The onn.v of proving soparato exclusive possessiOT 
of cortain hnid and that defondanPs nanw hM e 

wrongly entorod in tho Uovouue papers as a joint own 

thereof lies on the plaintiff. /,v 

Petition under section 70 (l) W 
Act XVIIl of 18r4, as amended by 
of 1899, for revision of the ord®r ® 
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WILAm BEGAM V, PAZiL HUSAIN KHAN. 

Divisional Jadge, Jnllnndar DiWsion, dated 
ISth April 1910, reversing that of the Mnnsif 

IQOq'T’ 6th Daoembsr 

1909, decreeing plaintiff’s claim 

the^H^-^f^ff of proving that 

the plaintiff was in separate exclusive posses- 

Sion of the land in suit, and was entitled to a 

dedaration to that effect, lay on the plain- 

that 

he had failed to discharge that onus, and I 

Application dismissed. 
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ALLAHABAD HIGH OODEIT. 

i^iKST Civil Appeal No. 389 op 1909. 

December ‘21, 1910. 

Richards,■ Kt., K. C., 

Jtisbice Tudball 
WILAITI BEGAM— Dependant _ 

Appellant 

versus 

FAZAL HUSAIX KHAN-Pluwt/pp- 

ResFO ^DENT. 

Registmtion Acf (III of 1877), s. S2~Presentathn of 
document for registration ^Presentation by father of 
executant tn presence of executant. ^ ^ ^ 

tint Ue-istra. 

tion Office where she was present in a doli while her 

father presented the document to the Sub-Registrar 

for registration. The lady there and then admitted 

execution and receipt of money: Held, that thei-e was 

proper presentation of the document witlin he 

meaning of section 32 of the Registration Act. 

First appeal from a decree of the Second 

Additional Judge of Aligarh. 

'°r the Appellant. 

Mr. ShaA-uz.zaman, for the Respondent. 
JUDGMBN'T.—This appeal arises oat of 

is dated 

‘u “ber 1897. It was execnt- 

f a ® defendant in favour of the plain¬ 
ts. The amount of principal was Rs. fOO. 
The rate of interest was 2 per cent, per 
mensem, compound interest, at half yearly 
rests. Admittedly, Rs. 150 had been paid 


before the suit was instituted. The plaintiff 
sought to recover Rs. 6,500, principal and 
interest. In the Court below, the plaintiff, of his 
own accord, reduced the claim by R.g. 1,500. 
The defence was that the bond was really 
executed in favour of the defendant’s father, 
that Facal Husain Khan was merely 
dir for the defendant’s father, that the 
defendant had paid her father the amount 
due on the bond, tliat after his death, the 
plaintiff got possession of the bond, and 
brought the present suit. There is a further 
plea that the bond was not duly registered. 
The Court below held that (he plaintiff was 

not henamidw for the defendant’s father, 

Wajihullah Khan, and that the bond was 

duly registered. It gave the plaintiff a 

decree for Rs. 5,000, principal and interest, 
plus costs. 

We will take the plea of irregular registra¬ 
tion first. There is no doubt on the evidence 
that the bond was presented and registered 
at the same time, and that the executant, 
Wilaiti Begam, was also present in a doli. 
The stamp for the bond was also purchased 
on the same day that presentation and 
registration took place. According to the 
certificate, the father of the defendant was 
the person who ‘ presented” the bond for re¬ 
gistration. Section 32 of the Registration 
Act provides as follows; — 

Except in the cases mentioned in section 
31 and section i:9, every document to be 
registered under this Act, whether such 
registration be compulsory or optional, shall 
be presented at the proper Registration Office, 
by some person, executing or claiming under 
the same, or, in the case of a copy of a decree 
or order, claiming under the decree or order, 
or by the representive or assign of such 
person, or by the agent of such person, 
representative or assign, duly authorised by 
power-of attorney executed and authenticated 
in manner hereinafter mentioned.” 

It must be admitted that the defendant’s 
father was not duly authorized by power- 
of-attorney within the meaning of the 
section, and if we are bound to hold that 
the presentation was in fact made by the 
father, the presentation would be irregu¬ 
lar, and, therefore, under the authori¬ 
ties, void. No definition is given in the Act 
of the expression “presented,” and the ques¬ 
tion is whether we are entitled to hold that 
when the lady went herself to the Registra- 
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tion Office, was present, ur a Mi when the th: 
Cadent was hanHe.l to , he Registrar by fa. 

her own father, and that she there and then 
admitted execution and receipt of the manes , th 
she in fact presented the document wtthin fa 

the meaning of the section. In onr opinion, he 

the action of the lady amoanted to presents- h. 

tion within the meaning of the sect.on and 

we accordingly hold that the learned .lodge K 

was right on thia point. . .1 ^ 

The next qaeation is whether or not the ^ 

plaintiff was merely henamidar for the defer- Is 

dant’s father, and whether the bond was 1( 

paid off. The witnesses are about evenly t 

balanced. The defendant says that she ii 

borrowed the money from her father, and that v 

the principal was paid off, that there never t 

was any intention by her father to charge 1 

interest, and that the bond remained with 1 

her father with whom she was living until the 1 

plaintiff gained possession of it. Ata-ulUh i 

Khan supports her evidence. So does Ghafoor 1 

Muhammad Klian and Gopal Sahai to 
Bome extent. The plaintiff distinctly 
states that it was he himself who lent the 
money, that he was in Government service, 
and that he was a cousin of the husband of 
the defendant. He is supported by 
fiakhawat-ullah Khan, Hidayat iillah and 
.lagannath. Two of these arc attesting wit¬ 
nesses to the document, and tl.elhiidisa 
man who identified the M7isa)ninQt at the 
time of registial ion. There can he no 
doubt that the onr,a lies upon tiie defendant. 
Vriyna jacie the line owner of the bond is 
tiie peison in whose favour it was made. 
The defendant’s own accmnt is lather in 
favour of I lie plaintiff w'nen carefully 
examined. She says, in giving an account 
of how the money came to ho boriowcd, as 
follows; — 

“Since I became a widow, Haji Wajlh-ullah 
Khan sp(‘nt his own money. When 1 spoke to 
Haji M about the ameuntof the decree, he 
said that he had already spout a consideiable 
sum. 1 tl.en went to Nawab Ata uUah 
Kimn, Qliafo(.i Muhammad Khan, Ghaus 
Muhammad Klian and Hamid-ullah Khan 
Nawab Ata ullali Khan said tiiat he v^ould 
get money advanced to me. bVzal Husain 
Khan was the elder cousin of my hus¬ 

band. He used to take all picetedings 
on inv behalf. Th.is was why tho bond 
was cxecuteci in his favour. Upon the 
oalli (. f Ha:i \VHjih-u!luh Khan—this is 


the eame bend which was executed in Ws 

This traiieU'.ion i? not K wd. ^ 

the original read. The mia-ung ,8 that 
father had been «Pe°ding a lot of money on 

her, prior to the borrowin? of Rs. 500 . tha 
had refused to spend any money, 
defendant then went to Nawab Ma^nllah 
Khan, Ghafoor Muhammad K^^an Qhans 
Muhammad Khan and Hidayat-ullah Khan, 
evidently to negotiate a loan for her, 

Nawab Atanllah Khan promised to negotiate a 
loan, and that the loan was thereupon nego¬ 
tiated. e ow, if her father was ready and will¬ 
ing to advance money on being duly secured, it 
was quite unnecessary for her to go and seek 
the assistance of the persons she men 'P’*® 

It she wanted to persuade her father to len 

her money, it would also be 

her to consult outsiders. Ata-nllah Kha 

says nothing about this oonsultatton in his 

evidence. We feel that we would not be 
instified under the cirenmstanoes in over¬ 
ruling the decision of the Court below upon 
this question of fact, particularly as m 
Court below has had the advantage of see¬ 
ing the witnesses who were examined DB¬ 
As to the plea of payment, it follows that 

if we cannot accept the story of the ® 

I. an. that the money was advanced 5 y Der 
s father, we cannot accept her story a on 

^ The interest is very high, 
s having regard to the fact that the e en an 
is a Musumnat. Bat Hie plaiatiff, o 
I, credit be it said, voluntarily waived his 
y claim to the extent of Rs l.E-OO in the Court 

it below, and has farther waived a sum oi 

s Rs 1 000 in this Couit. Therefore, we 

modify the decree of the Court below Dy 

b giving the plaintiff a decree for as. i * 

to instead of Rs. 5.003, principal ^* 
*e We also modify it in that we allow ID« 

ie plaintiff simple interest at the ^ j 

rh per cent, per annum pending the soi 
os also simple interest at the same rMe on 
o realization. The plaintiff will have is oo 
hi in all Courts. 

bn We extend the time for payment to si^ 

's* mouths from this date, .. , 

.Tu Decree tnotwneo. 
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THAKlB DAS V. PERMA NAND. 

(a, c. 95 P. R. 1911.) 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 641 op 1911. 

July 6, 1911. 

Present:—Sic Arthur Raid, Kt., Chief Judpe. 

THAKAR DAS and otbeks—Plaintiffs_ 

Appellants 

versus 

PERMA NAND and others —Dependants 

•—Responlents. 

Cimi Procedure Code (Act V of 1908;, 0. XLUI r 1 

(k)~Abatement order-No application to set aside abater 

TooAi Pi47i/a6 Courts Act (XVIII of 

loo4^, s. 70 (I) (a). 

Order XLIII, rule 1 a), 
Civil Procedure Code, 1908, where there haa been no 

^side an abatement, 

Ihe failure of a person to apply to the Court to set 
aside abatement precludes interference with the 
order of abatement by way of revision under section 70 
\L) (a) of the Punjab Courts Act* 

Second appeal from the order of the Divi- 
sional Judge, Rawalpindi Division, dated 
the 22nd February 1911. 

Pandit Kishori Lalo^ for the Appellants. 

Mr. Pestonji Dadabhai, for the Respond¬ 
ents. 

preliminary objection 
that no appeal lies, has force. 

The appeal purports to be under Order 
XDIII, rale 1 (4*), which provides an appeal 
from an order under rule 9 of Order XXII 
lefuaing to set aside the abatement or 
dimissal of a suit. Here there was no appli¬ 
cation to the Court to set aside the abate¬ 
ment, and an appeal OJnsequently does not 
lie. The value of the suit is Rs. 250, and the 
suit 18 unclassed. A further appeal, there¬ 
fore, does nob lie 

appeallant’s remedy was by application 
^ the Ooart to set aside the abitement. 
His failure to avail himself of this remedy 
precludes interference under section 70 (1) 
(q;, for which his Pleader prays. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 
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Cs. c. 9 A. L. J. 131.) 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 607 op 1910, 

January 11, 1912. 

Pfcient: Mr. Justice Xaramat Husain and 

Mr. Justice Chamier. 

Sheikh H ABBE BULL AH and others — 
Depevdants—Appellants 

versus 

Sheikh ABDUL HAMID and others__ 

Plaintiffs and others — Dependants_ 

Respondents. 

Interest—Mortgagor's right to interest on profits — 
Bengal Regulaiion[XVof 10 -Mortgageredeemed 

and cancelled—Limitation Act (X/F o/1859), s. 1 (12) 
& (lb)—Limitation Suit for redemption more than 

12 years ajter satisfaction of mortgage-Right of morU 

gagor to take accounts from mortgagee for surplus pro- 

nts—Rate of interest allowed to mortgagee—Mortgagee's 

possession after mortgage.debt is paid off—Adverse 

P^^n-R^de'nption-Usury Laws Repeal Act 
(Aa Kiii oj 1855;. 

A usufructuary mortgage was executed while 
Bengal Regulation XV of 1793 was in force lu 
the mortgage-deed, it was provided that the mortgagee 
should enter into possession, collect the rents and pav 
the Government revenue and, after defraying all col¬ 
lection charges, should retain the surplus in Tieu of his 
interest. At the time of redemption, no account was 

to be taken. The mortgage was subject to Ben^ral 

Regulation XV of 1793: oen^ai 

that the mortgagee was not entitled to more 

than 12 per cent, per annum interest on the princi- 
pal debt and was liable to account for the surplus 
collection and profits to the mortgagor at the time of 
redemption, the provisions in the mortgage-deed to 
the contrary notwithstanding. 

Saj^r Ali V. Earimullah, 8 A. 402, followed. 
budarshan Das Shastri, v. Ram Prasad 7 A 1. T Tt 
963; 7 Ind. Cas^ 885; 33 A. 97; Shafi-un-nlsty 

The possession of a mortgagee does not become 
adverse to the mortgagor merely because the mort 
gagee remains m possession after the morto-ac?e. 
money has been satisfied out of the usufruct or° has 

been otherwise ^id off. The provision in section 10 
of KeguIationXV of 1793 that a mortgage shall 
be deemed to be cancelled and redeemed does not 
mean redeemed in the full sense of the word. 

Sudarshan Das Shasktri v. Ram Prasad 7 A T t 
963; 7 Ind. Cas. 385; 33 A, 97, followed. ’ * • • 

On the passing of the Limitation Act, XIV of Ifi^q 
a mortgagor’s right to redeem became subject to 
section 1 (15) of the Act and a suit for redemption of 
a mortgage effected before the passing of that Act i’«! 

IV. thin time i£ brought within eOyearl-of the mortgage 
The mortgagor is entitled to interest on the annual 
surplus profits. A rate of 12 per cent, per annumli 
a fair rate to allow in such cases. 

Bechoo Singh v. Rai Sheo Sahoih 1 N W P tt r’ 

56 and page 111 (Ed. of 187.2), referred to. ' 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 2n t 
of Pebrnary 1910. 
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HAf KKnULLAn I’. ABDUL HAMID. 


Dr. 7V; Bnhndur Snpru (with him 1 

J-hrif), for the Appellants. 

yiv. A'((hd Bf.ovf, for the Respondents. 

.1 Ij 1^G M hNT.—This appeal arises oat of a 
suit by respondents Nos. 1, 2 and d, for re* 
dernplion of a mortgage made in the form of a 

ur-i-r^^slai Iraseon February 12r.h, 1852,hv 

Ivlusl nia Hibi, in favour of the appellants and 
respoiulents Nos. 4 to 4S or their predecessors- 
in-title. The deed provided that the ranrtgaerees 
should enter into posses-siou and collect the 
rents and pay the Government revenue and 
defray collection charfffs, &c., therefrom, and 
retain the balance in lieu of interest.^ There 
as to be no accounting on either side and 
tl.e mortgagors were to be entitled to redeem 
on rayprincipal sum Rs. 252. 
The rase of the plaintiffs-respondents was 
that the mortgage v as subject to the pro- 

visicrs cf Hergal Regulation NV of 1793. 
thrreforp, the mortgagees were not entitled 
to more Mian 12 per cent, per annum on 
the principal sum notwithstanding the pro¬ 
visions of the deed, and that if an account 
were taker, of profits received by the 
mortgagees, it would he found that the prin¬ 
cipal sum and interest had been satisfied 
many years ago, and that a large sum was 
duo to the plaintitTs-respondents. The Subordi- 
nate Judge gave them a decree for possession 
of the property and for Rs. 13,805-8 9 on 
account of surplus profits and interest thereon 
up to the date of the suit and directed an 
inquiiy as to the profits duriug the suit and up 
to the delivery of possession. That decree 
was confiinud on appeal by tlio District 
Judge. In second appeal, it is contend¬ 
ed, in the first place, that the suit is barred 
by limitation. Dr. Tej Bahadur argues 
that if Keguiation of 1798 applies, 

as the plainiilTs iespondenfs say, the mort¬ 
gagees were not entitled to more than 12 
per cent per arnum on tlie principal sum 
iiotwithetandiiig the terms of the deed, and 
an accijunt must be taken of wliat the moit* 
gagees have leceived and the moitgago must 
be considered to have been in tlie words of 
section 10 ot the Ucgulation virtually and in 
elTecl cancelled and redeemed’’ as soon as the 
piiiicipal sum with simple interest at 12 per 
cent, per annum bad been realised from the 
usufruct of the property, and tho'eafter the 
mortgagee’s possession must bo deemed to 
have been adverse. Coiieeqiiently, the mort¬ 
gagor’s right to> recover the property was 


barred under auction I (li) of the Lirnitatiorr 
Act • IV of 1851, on the exprry of 12 years 
from the date on which the pnocipal and 

interest were satisfied out of the uaufrach. 
There can be no doubt that mortgage was 
originally subject to Regulatrn XV of 1793, 
which was made applicable to the Azamgarh 
district by Regulation XV I of 1806 and tba , 
as held in .SVimar AH v. KarimulhiH (1), it re¬ 
mained subject to the former Regnl.ttion not¬ 
withstanding the passing of the Usury Laws 

Repeal Act XXVlll of 1855. Therefore, the 

plaintiffs were entitled to an account of the 

profits received by the mortgagees. Bat we 

cannot accept the argument that the right of 

the mortgagors to recover the property be- 

came barred by limitation upon the lapse of 
twelve years from the date on which the 
principal and interest were satisfied out of the 
usufruct. Prior to the passing of Act XIV 
of 1859, there was no limitaion for a suit for 
redemption of a mortgage. Section 1 
that Act provided that the period of limita¬ 
tion, applicable to a suit against a mortgagee 
for the recovery of immoveable property 

mortgaged, should be sixty years from the 

date of the mortgage, and there are 
provisions in the Limitation Acta of 1871, 
1877 and 1908. The possession of a mort¬ 
gagee does not become adverse to the 
rrortgagor merely because the mortgagee 
remains in possesion after the mortgage- 
money has been satisfied out of the usufruct 
or has been otherwise paid off. Much more 
is required to set time running against the 
mortgagor. We agree with the decision in 
S.ulirshan Das Sh istri \\ Ram Prasad (2), 
that the provision in section 10 of the Regula¬ 
tion of 1793 that a mortgage shall be deemed 
to be cancelled and redeemed, does not mean 
redeemed in the full sense of the word. ^ R 
appears to us that on the passing of Act XlV 
of 1859, the mortgagor’s right to redeem 
became subject to section I (15) of that Act 
and a suit for redemption could be brought 
at any time within sixty years of the morL 
gage. In our opinion, the suit is not barred 

by limitation. ^ 

' The next point taken is that the plaintiffs- 
respondents are not entitled to an account o 
' the profits received by the mortgageeea. As 

' aheady stated, we are of opinion that the 
' mortgage has all along been subject to the 
(1)«A.402. __ _ 


t2) 7 A. L. J. 963j 33 A. 97j 7 Hub Cas 385, 
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provisions of Regulation XY of 1793; there- 
fore» the plaintiffs-respondents are entitled to 
an account of the profits. Dr. Tej Bahadur 
relied upon the decision in Shad*un-m‘ssa v. 
Fnzalrah (3), but the m:>rtgage in that 
case was made in January 1866, and, therefore, 
was never subject to tbe Regulation of 1793. 
He relied also on the case of Badri Prasad 
V. Murlidhar (0, but that case is clearly 
distinguishable from the present case. The 
sum to be received by the mortgagee was a 
fixed sura, not as here a fluctuating amount, 
and their Lordships were careful to point out 
that they did not decide that if the amounts 
received by the mortgagee bad been 
fluctuating, it would not have been necessary 
to take an account against him. 

The third and last point taken is, that the 
Courts below were wrong in allowing the 
plaintiffs-respondents interest at 12 per cent, 
per annum on the annual surplus profits. In 
allowing interest at the above rate, the Courts 
below relied upon the judgment of this Court 
in Bechoo Singh v. Uai Sheo Sahoy (5), in 
which it was said that it was an established 
practice in cases of this kind to allow the 
mortgagor interest on the surplus profits at 
the late allowed to the mortgagee on the 
mortgage-debt. It is not contended that no 
interest should have been allowed and, in the 
circumstances, we think, that 12 per cent, is a 
fair rate. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 
(B) 7 A. L. J. 787; 7 lud. Gas. 293. 

(4) 2A.693;7L A. 51, 

(5) 1 N. W. P. n. 0. R. p. 56; p. Ill (Ed. of 1873). 


(s. c. 16 C. W. N. 362.) 

PRIVY COUNCIL 

Ai'Peal prom the JaDicuL Commissioner 

OF THE CBNTR4L PROVINCES. 

January 16,1912. 

Present: —Lord Macnaghten, Lord Shaw, 
Lord Mersey and Mr. Ameer All, 

BIR BIKRAM DEO— Plaintiff— 

Ap:EL[ ANT 
versus 

The SECRETARY op STATE for INDIA 
IN COTJXOIL— Defendant— 
Rrsfondent. 

Central Provinces Zemindars — Exercise of Police 
and Excise functions hy sufferance or delegation —J2e- 
sumption of those functions by Government^Act under 
sovereign power —Maintenance of private cattle-pounds, 


whether compatible with Cattle Trespass Act^Mainfon^ 
ance of cattle-pounds under control of Government officials 
—Act of Executive Government—Jurisdiction of Civil 
Court to interfere. 

Where in the Central Provinces certain 
in exercising Police and Excise functions were not 
acting as of right, but were so acting eitlior In- 
sufferance or by delegation : 

B.eld, that the resumption of those funotious hy the 
Government was a thing done by the Government 
in exercise of its sovereign powers, an.l that a suit to 
question the resumption was not maintainable in a 
Civil Court, 

Held, also, that the maintenance of private cattle- 
pounds was incompatible with the provi.sions of the 
Cattle Trespass Act and that the establishment and 
maintenance of cattle-pOunds in tlit present case 
under the superintendence and control of Govern-* 
ment officials, empowered to obtain the assistance of 
the Police when required, might be considered essen¬ 
tial for the maintenance of law and order and the 
peace and good government of the country, and 
therefore, an act of the Executive Government 

with which a Civil Court was not competent to in¬ 
terfere. 

Con.solidafeed appeals and crosi-appeals from 
the judgment and decrees of the Judicial 
Coramivsaioner of the Central Provinces, dated 
May 14fch, 1907, partly affirming, partly vary¬ 
ing and partly reversing the judgments and 
decrees of the District Judge of Raipur 
dated Aueus'. 6bh, 1906. 

The following is the judgment of the Judi¬ 
cial Coramisnoner appealed from:_ 

“Thi.s and the cross-appeal (No. 61 of 1909) 
arisB cub of a suit (No. 6 of 1904) brought by 
the zemindar of Khariar in the Raipur 
Dis'riot against the Secretary of State for 

India iu Council. The object of the suit was 

to obtain cancellation of certain clauses in the 
wajih-ul-arz sanctioned for the zemindari in 
Revenue Secretariat letters No. 2390, dated 
tbe 25th April 1902, and No. 1241-, dated 
the 18th March 1903. A copy of this docu¬ 
ment will be found printed as Ap. Xllt to 
the ‘Report on the Land Revenue Settlement 
of the zemindari Estates in the Raipur District 
effected during the years 1899—1902.* 

“The plaint bagins by alleging that before 
the advent of British Rule, the plaintiff’s 
ancestors were sovereign rulers and that 
when the zemind tri was transferred to the 
Central Provinces in 1862, the zemindar was 
still in active enjoyment of various rights and 
privileges detailed in a separate list, fn 
1865, the British Gevernmeut, when deciding 
the status of many important landholders, 
divided them into two clashes, namely. 
Feudatory Chiefs and Non^-feudatory Chiefs. 




INDIAN OASES. 


.]£12 



pni ni[;n/M r-rn r. srcrf.taut CK jtatf. 

T\\o semtu^hir oi Khariar fell into the latter 
and infeiinr claFH, hnt he was not. otherwise 


interfered with. On the 25th Nove.nher 
1S74, a si7i<n/ recogn’>drtr the zemindars pro- 

ptietnry r.ghte was is.sned with the P^r- 
miFsion of the Government of India. 1 he 
z6mrWar eontin.md to exerciRe the aforesaid 
rights and privileges till the Ist Septeinher 
1892, when the British Government took 
over'the right of managing the local Police 
and levied from him an annnil fum of Bs. 

1 65f> on aoconrt of maintaining the 
necessary force. On the Isfc April IdO-I, the 

same Government took over the adrai..istia- 
tioncfall excise matters, proposing to pay 
as compensation the inadequate Mim of Rs. 

3 000 yearly. Tlie waiih nl arz* framed at 
Carey’s SGtiement ( 18^5 -1889) _ centairud 
nothing inconsistent with the sinai of IS?! 
or incompatible with the con*imied enjoyment 
of the aforesaid rights and privileges; but the 
corresponding document of 1902 is of a very 
different character, being inconsistent with 
the sanad of 1^74 Further, the clansps 
complained of are invalid because they 
prevent or ten.d to prevent the enjoyment of 
the aforesaid rights and privileges and are 
such as c« uld not legally he prescribed 

without an express enactment in that behalf. 

The serial numbers ard the subjects of these 

clauses are as under,— 

In Part T. 

3. Removal of ir and forfeiture of 

privileges. 

6. Provision that the zemindar be given 
reasonable compensation, if it. is considered 
expedient at any rime to assume the man¬ 
agement ff ferries and pounds. 

7. Provision that the forest mahals shall 
he managed in accordance with rules framed 
by the (Giief 0< mini.ssioner under section 
1024 A, Band Revenue Act. 

10. Declaration that all minerals are the 
property of Government. 

In Paut II. 

2. Direction that the zemindar shall 
dis^ontimiG the praciice of levying nazarana 
on grant (u «d leases. 

7. Diclaiation that ih.o appointment, 
suspinsion aid rctn.ival of village watchmen 
(kotwns) are govetr.ed ly (he rules framed 
under st(!! Inn 1!7 Band Revenue Act. 


11 (i). D'rection that forest lands no*' 

included in forest mohnh be managed in 
accoidarca with any rules which may be 
made by the Chief Commissioner. 

16. Declaration that the hides and 
carcases of dead ca'tle are the property of 
the respective owners of the cattle. 

“The deferce and other pleadings are 
set out at length in the lower Court’s judg. 
inent, and I think it unnecessary to re¬ 
capitulate them here in detail. The gist of 
the defence seems to be that the British 
Government were not bound to, and did not 
acquiring the zemindariy recignizs the 


on 


*P;ige.s 1S8—185 of tlio printed report as first 
piihlislied in 18!U. 


zemindar permanently and irrdefeasibly as 
possessing Die rights and privileges mention¬ 
ed in the annexure to the plaint ; that those 
rights and privileges were in fact exercised 
on sufferance or by delegation and subject 
to the pleasure of Government as declared 
from time to time; that the zemtnd r is 
hound by terms identical with those of a 
document known as the Chanda Patent ” 
(modified in a detail not material for present 
purposes) ; that the smad of 1874 was ex¬ 
pressly granted subject to those terra®*, and 
that none of the clauses c>mplained of were 
invalid either as being illegal or as infringing 
any indefeasible right of the plaintiff. 

“No fewer than 33 issues wore framed, 
but the evidence to be considered is wholly 
of a documentary nature and the lower 
Court came to a decision on issues 9—12, 
14 — 29 and 23--29 only. The decree passed 
declared clauses 3 and 7 in Part I and clause 
2 in Part II of the toojib-ul‘ar» of 1902 03 
not to be enforceable against or binding 
upon the plaintiff and directed their deletion. 
For the rest the claim whs dismissed. Both 
sides have come up in appeal. 

“Dealing first with the aplaiotiff’s appeal 
I observe, to begin with, that the 11th ground 
was not pressed in argument. Khariar is 
a Scheduled District appearing as serial 
No. 1 in Part VI of the first Sohedole to 
Act XIY of 1874. As oiiginally framed, the 
second sentence of section 1, Land Revenue 
Act, included the words and figures except 
those specified in Part VI of the first Schedule 
of the Scheduled Districts Act, 1874. * which 
were repealed by the amending Act, No. 
XVI of 1889. It fellows that since the 29fch 
October 1889, when the Isst-mentioned Act 
came into force, the Land Revenue Act 
1881, has been running in Khariar. 
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4:thf 16th and 17th grounds. —Pollowing the 
order of the arguments advanced by the 
plaintiff’s learned Counsel, I take up next tlie 
4th, 16th and 17th grounds of appeal. The 
argument heie is that the ’W-ijih-ul-arz or 
administration paper referred to in section 
77 (d) of the Land Revenue Act is identical 
with the record-of-rights prescribed by 
section 79 ibid.; that the entries complained 
of do not represent the outcome of iuquiiies 
made under Chap. YL of the Act; that no 
rules of the kind contemplated by section 79 
(6) ibid, have been made ; that consequently 
the clauses in question could not legally be 
included in the ivaiib ul-arz; and that the 
form of Chaps. Ill—VI indicates that the 
procedure therein laid down was not intended 
to apply to zemindaris. I do not think there 
is any substance in the last part of this 
contention. For Settlement purposes, a 
zeminduri is treated simply as an aggregate 
of villages ; the assets of each village are 
determined and made the basis of a kamil 
jama, i.e., the revenue which would be 
payable if the village were an ordinary 
malguzari oae; Q,jid linally a certain share 
of the aggregate of these kamil jamas is made 
payable by the zeuxindar in the shape of what 
is technically called a takolii see para. 157 
of Carey’s and para. 3 of Scott’s Settelemeut 
Reports. The term “ mahal ” as defined in 
section 4 (7) of the Land Revenue Act, is a 
perfectly general one and may, therefore, be 
applied to a zemindari as a whole. In the 
absence then of anything to indicate that 
the Settlement of 1899—1902 was not 

effected under the Land Revenue Act, I would 
assume that it was so effected. That the 
administration paper and the record-of-rights 
are not identical seems clear from section 80 
of the Act read with paras. 278, 279, 280 
and 266 of the Settlement Code, and also 
from the fact that two such different ex¬ 
pressions are used in sections so close 
together. The results of inquiries prescribed 
by sections 68—70 and 72 must find plate 
in the record-of-rights, which, moreover, is to 
consist of papers, not of only one paper, but 
it is certainly not the practice to include in the 
wojib ul theresults of enquiries under those 
sections, the obvious place for recording those 
particular results being the khewat, khasra, 
^imabandi, etc. The fact, however, remains 
that there is no section, except No. 79, which 
gives the Settlement Officer power to make 


entries in any part of the record-of iigh(p. 
Rules under section /9 or section 80 to have 
the force of law must be published as required 
by section 162 and admittedly no such rules 
have yet been so published : see in this 
connection para. 2 of the preface to the 
Settlement Code. Oa the 27th issue, the 
lower Court treated section 77 as giving 
power to prepare the administration paper, 
whereas it does no more than authorise the 
determination of certain disputes. On the 
23th issue, the view takeu seems to be, that 
inasmuch as the Chief Commissioner sane* 
tioned the wajib-ul arz in the Secretariat 
letters above cited, all entries iu it were 
legally made. I am unable to concur in this 
view, and I hold tt»at, failing effective rules 
of the kind ccnternpiaied by section 79 (6), 
no clause in the winh uUarz can be justified 
unless it embodies a result of the kind 
covered by section 79 (u). This conclusion 
does not, however, help the plaintiff; for 
unless his suit relates to entries as to 
matters referred to in feotion 73 and so 
comes within the scope of section 83, it is 
incompetent, inasmuch as section lo2 {h) 
(8) deprives the Civil Court of jurisdiction 
over the formation of the record-of-rights. 
In short, as I understand the position, the 
plaintiff’s suit would have to be dismissed 
altogether, if it were once conceded that the 
clauses ic the wajib-ul arz oi which he com¬ 
plains do nob embody decisions as to matters 
referred to in section 78. He certainly did 
nob plead in the lower Court that the clauses 
were not the outcome of inquiries, aud it is 
too late for him to raise such an objection now. 

“I4^^i ground. —The 14bh ground seems 
to me to state what the law is, without there¬ 
by furnishing much aid to the decision of 
the present dispute. If .i particular right 
was expressly or impliedly granted by the 
British Government to the zemindir, it 
certainly could nob be taken away otherwise 
than by legislation or by agreement. And 
it is a rule of interpretation that when an 
enactment changes or takes away rights 
it is not to be construed as affecting existing 
rights, unless there are express words to 
that effect: Doolubdas v. Ramloll (1), Papa 
SaUrial v. Anuntarama (2), Javanmal v. Mukta- 

bai (3). See also Maxwell on the Interpreta- 

(l) 5 M. I. A. 109 atp, 126. 

(2> 3 M. 93 at p. 101. 

(3) 14 B. 516 at p. 525. 
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fion of StatuteR, page 427 (4^.h edition). 

Bnt in rcspecf of each right, in dispute, the 
question will Ud— has tKere been an express 
or implied grant ? And, in answering this, 
the Court will have to bear in mind that 
tlie British Government is not to be 
necessarily regarded as having maintained 
the '"'mitular, after cession of his territory 
in 18‘2(), in the enjoyment of all the rights 
allowed him by tliG Mahrattas : >:fcrctary of 
State in 0:‘7oidl of India v. Kamachee (4), 
Cook v. Sprifjfj (5). 

Gn dealing with the rest of the plaintiff’s 
appeal, I will nasame—fc-r a reason already 
stated—that the Chief Commissioner was 
competent to order insertion in the u'lih- 
nJ^ar:: of all the claufeH to \%hich tlie plaintiff 
objects, subject, however, to the power of 
tho Ci\il C'uirt to cancel or amend any entry 
under section of the Ijand Uevenne Act. 

Cad and Urd (ironnds .—Tho tlireo 
opening grounds relate to clause 6 in Tart I 
of tho ICC. lib nl nr; which rut s thus : — 

‘ If at, any time it, is coiisidorod oxpedient- 
to a^sanio tho managernont of ferries and 
pounds, tho anindai shall leceivo reason¬ 
able compensation in respect of aiiy loss of 
income resulting from sucli tratjsfer.’ 

“Tlie plaintiff, in connection with this 
and all the other clanses lio cbjects to, re¬ 
pudiates altrgether tlie Chanda Patent. Ho 
points to tho s mad of the 23fh of November 
1874 (I'lxbibit P.2) as locognising tlrat. 

absoliilo proprietary riglifs over bis -.jminda^i 
were already vested in liirn. Ho urges 

iliattho concluding words—‘and (fubjerd) 
to tl.o conditioiH specified in the administra¬ 
tion paper and other sr ttleinent lecoids ’— 
shoulil he aPogeth r ignored ns there are 
no fueh papers embodying any conditions 
in the case of his :: aniudari. It i.s admitted* 
by the defendant that no administration 
paper for Ivhaiiar existed in IS'4 and 
also that any set dement records there may 
have been then contain notliing relevant to 
the matter in liand. Would it in these 
circumstances bo reasonable to ti'eat the 
Sfiaad as rfcognizing all that the Zimindar 
now claims in Kspict <4 pounds and ferries ? 

1 think not. Koadii.g t'ur(q|,(>|. f|,Q lottevs 

( 1) 7 M. I. A. i7n: 1 \V. K. (P {'.) .]■>. 

(o) f.8 \j. J. 1». c. J.| I; (IM P) A. 0. 572:81 L T L’SJ. 
15 T. L. K. 515. ' ’ 

Sue the remaiks on Kaipni* District in Fuller’s 
“Translations of spccinicii forms of walih.i,^ .n-'” 
(ISHo). 
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of August and September 1374, copies of 
which form tho defendant’s Exhibits 13, 

14 and 15, it seems clear that the plaintiff 
was intended to receive not only a copy of 
tlie ordinary mnlgtiziri sanad modified by 
substituting the word* z^.mindan^ for the 
word* mcvzjh' bat also one of a w^j^h-uUars 
similar to that issued to each Bilaspur 
[-:imindar. That intention was, for some 
reason not now ascertainable, left unfulfilled. 
But I cannot think that the plaintiff is 
entitled to take the as it stands alone, 

for it does not convey the real intention 
of the grantor. If it is not to be regarded as 
snbiect to the Chanda Patent (slightly 
modified), on what principle is it to be 
construed as recognizing a right to control' 
ferries and pounds ? No reference to such 
rights is ever made in the of 

the ordinary malgnzni village, and it is 
significant that even in the Chanda Patent, 
tho rules obtaining in the khalsa tracts 
are expressly cited as applicable to the levy 
of fees at ferries and pounds. I would, there¬ 
fore, treat tho sanad 1874 as doing no 
more than vest the formal and legal title to 
the villages of the ^?»u'n7ari in the then 
z>mindar : see Lohiath v. Bissessarnath (6), 
Nor do I see sufficient prxma facie reason 
to hold that in 1874 the plaintiff was not 
governed as to ferries by the Sangor and 
Nerbudda Rules applied in 1855 to the 
Nagpur Province (pages 92 and 324, 
NichoU’s Law of the Central Provinces) 
or as to pounds by the Cattle Trespass Act, 
1871. The latter Act undoubtedly extended 
to Khariar, for the preamble exaluded from 
its operation only 'the Presidency Towns 
and such districts or tracts of country as 
the Tjical Government, with the sauotiou 
of tho Governor-General in Council, may 
exclude from its operation * With these 
exceptions, tho Act was in character general 
and applicable to the whole of British India, 
Further, it was not included in the first 
Schedule of the Laws Local Extent Act, 
1874. Consequently, there was no need for 
the Chief Commissioner to issue a declaration 
under section 3 (u) of the Scheduled Dis- 
tiids Act, 1874, in order to keep it in force. 
Tn this connection, I have further to remark 
that when the sunnZ of Novembsr 1874 was 
given, the Scheduled Districts Act had not 

(0) 27 C. 103 at p. 114; 26 I. A. 268. 
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received the assent of the Governor-General. 
Xhe Northern India Ferries Act, 1878, came 
into force in the Central Provinces on the 

1879 (Notification No. 1457, dated 

26th March 1879) : section 4 (b) expressly 
empowers the Local Government to take 
possession of any private ferry, and section 5 
requires compensation to be paid. Assam- 
ing that all femes in Khariar were private 
ferries in 1903 and that they belonged to 
the zemindar, his rights may under this 
express provision he taken away, and so 
far as clause 6 part I of the wajib nlarz, 
contemplates this and the grant of reasonable 
compensation, I hold that the clause cannot be 
interfered with. With regard to cattle-pounds, 
the position IS to my mind appreciably 
different Act I of 1871 followed and rl 
pealed Act III of 1857 fa pari materia, 
yet find that the modiQed Patent, ap- 
proved in 1874 by Exhibit D-13 for the 
Naipur zemindars, allowed them to levy 
pound-fees under the rules obtaining in the 
kha sa tracts, while it is nowhere suggested 

1 ’“‘-■^ir.daris were 

established as required by the later Act 

(8ecLon4). Clearly, therefore, the pounds 
in Kbariar were both established and 

managed by the zemindar. The Act does 
not expressly provide for confiscating 

private rights, nor does it lay down that 
there shall be no pounds save those estab¬ 
lished by the District Magistrate. In the 

face of these facts, I am unable to see how 

the action of the Government in 1874 
IS explicable except as a recognition of 

‘■fie zemindar. To say 

tract where It would have been difficult for 
the District Magistrate to make and enforce 
such arrangements as are contemplated by 

sec ions 4, 5 and 6 of the Act, is to furnish a 

"emfndur to take the 
District Magistrate’s place, not to show 

that this course was the outcome of some- 

thing other than an admission that the 

nf „ ^ “ .If 2 were any steps taken indicative 
wnnl P°°°ds had 

been placed permanenly under the zemindar 

and even then the denial took the shape of a 
^nL ^“®P‘ed as binding 

upon him. I hold that there was an implied 

grant to the zsmrndar of the right to man. 


969 


age the pounds established by him and to 

receive the fees therefrom and that there is 
nothing in the Cattle Trespass Act to affect 
that grant. The words and pounds’ will 
accordingly be deleted from clause 6 of the 
wojib-uUaiz as prayed. 

0th, 7th, 8th, 9th and 10th grounds. _I 

come next to five grounds of appeal relatiyg 

to clause 10 of the wr.jib uUarz of which the 
terras are these:— 

AH minerals are the property of Govern¬ 
ment which has a right of free access and 
egress thereto and therefrom.’ 

The lower Court has found on its 17th 
issue that section 151. Land Revenue Act 
gives the minerals to Government, that the 
remjnd.ir had no proprietary rights of any 
kind till November 1?74 when he received 
his sanad, and that the sanad cannot be 
regarded as even giving at its date the mines 
and minerals. In this Court, the plaintiff 
relies again upon Sriram v. Hart ^^arain (7) 
and cites also Megh Lai v. Oirdhari Singh (8) 

In my opinion section 151, Land Revenue 
Act, IS by itself a sufficient answer to this 
part of the claim. That the section was 
intended to operate on records and grants 
already made is indicated by the fact that 
10 aoy other view the commencement of its 
operation would have been long postponed. 
Settlements in the Central Provinces ran 
for the most part for 30 years from 1865 or 
thereabouts and, bad it been desired to 

pro^de only for the future, executive orders 

That the general policy of Government was 

everywhere to retain the right to mines and 

minerals appears from the wajib ul araiz in 
Puller e Collection (1885) and from the 
Chanda Patent issued in 1868 (Exhibits 0-7 

and l>*o;. 

_ " 12th ground-The 12th ground of appeal 

following clause 
wajib-ul-arz — 

The appointment, suspension and removal 
of village watchmen are governed by the 
rules framed under section 147.A of tbo 
Cental Provinces Land Revenue Act. 

VVith this may be compared the corres- 
pondmg clause in the wajib-ul-arz originally 
issued with Carey’s Settlement which was 
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‘The zr'miwh.r nvM', sahjecf. to oppeal to 
the Deputy Ccromifsioi.tr, .lieiniea a kotwir 
iJr cnMuue.l ,„iac ualact or fa.l ue to per- 
form his duties, and may appoint a man u. 
his stead. The Deputy (mmmi.s.m mer rany 
call upon the zemindar to dismis.s a Ui.linr 

olTendingir. any such way, and if t.,» zemui- 

,L fails to comply, tl,e po.ver ot .lismi.ssal 

i, vested in the Deputy fornmissoner. 

“The issue in this coniuc.um is No. U 

‘Mr» 19 fa the provision relatinK to 
.o^„:;/n;ade in Tart K, clause 7 of the 
^adh.ul at.-, in accordance with the provisions 
of section 147-A of the Land aeveniie Act 
and the rules made tlieruiidei ? Is it bind- 

inff on the ZrmiyuhnT , , 

“The lower Court. heM that, these rules, 

being binding on the plaintilT and fiamed 

on the lines of Carey’s original wa}ih td;vz, 

have properly been entered in the new 

woiib ul-orz. As to this part of tho claim I 

do'not think there is any proof of an expitss 

or implied grant erapovering the z;nnndar 
to appoint and dismi-s i otw us at his 
pleasure, which is the position ho cmtends 
for It is true that Carey s ar: 

(Exhibit D-19), which appears to have 
been signed by the plaintiff on the 6th March 
1891 was prepared after section ITT-Awas 
added to be Land Revenue Act. On the 
other hand, no rules were framed till August 
1891. R- 5 whioh chielly pre- 

indices the plaintiff: — 

'The appointment of atchmen 

shall reflfc with the Deputy Commiaaioner. 

Piovided that in zemindaris tho zpruyuhr 

may nominate to a vacancy, and tho Deputy 

Commiaaioner ahall appoint the peraon ao 

nominated if he bo qualified in acjordance 

with r. 4.’ 

“R. 8, moreover, gives a no 

power of dismissal: 

‘a village-watcliman may be auspended 
or removed by tl.e Deputy Commissioner on 
the report of the vink^id Unn or of his own 
motion, etc., etc. 

"The plaintilf tlien i.s worae olT than under 
the W(ijlb-nl-n)z of l&Ol, and unleaa it can 
be held that aection 147-A of tho Land 
Revenue Act empowers the Government to 
alter such an anangement as the one embo¬ 
died in that document, tho plalnlitl will, I 
think, be entitled at least to some amend¬ 
ment of the clause in question. On the 


whole, I Incline to bold that the section does 
mve the necessary power. To take the 
n„nn=ito view would land one in the admis¬ 
sion that each laiid.holder who till 1891 
appointed and dismissed his kotwars, would 
bo ontitlfd to continue doing so, the result 
being a large exception to the scope of what, 
to be of real use, ought to have a general 
application. I conclude that the plaintiff 
must submit to the lules, though they reduce 
his authoiity below even what it was from 

1891 to 190:d. 

^'oth ground --The 5th ground of appeal 
attacks the finding on the 16th issue which 

was in the following terms:-- 

Tfl the provision relating to forest made 
in Part I, clause 7, and Part If, clause 11, 
siib-clause (0 of the u,a.tW-arz, in accord¬ 
ance with the amended patent and the 
Land Revenue Act and is it binding ou the 

zemtndors ?' , , i i « 

"The lower Court has deleted clause 7 of 

Part I. Clause 11 U) of Part II has been 
retained on the ground that it merely re-pro- 
duoos ver ,hti,n clause 10 (i) of Carey s or.gi- 
nal w>.hb-uL-a>z There appears to bye 
been some confusion in the Judge smiud 
for he deals with waste as distinguished 
from forest land, though the issue hw no 
relation to the former. The plaintiff con¬ 
tends that he is not concluded by the agree- 
nient of 1891, inasmuch as it was for the 

period of Carey’s Settlement only. I do not 

see my way to accepting this view of the 
agreement. By it the plaintiff admitted 
that he held forist within village-bound, 
aries subject to any rules the Chief Commis¬ 
sioner migiit make, and the effect of the 
admission cannot reasonably be restricted, 
like tlie period of the assessment, to a limited 

time in the future. . 

“13t/i ground .—Clause 15 of Part U 
word for word the same as clause 14 in the 
waiib ul-atz of 1891. I agree with the lower 
Court in holding that the plaintiff cannot go 
behind what he H 'oepted as binding m the 
former Settlement. In this instance, to allow 
him to do so would affect injurionaly the 

right-^i of others. 

"15//* ground ,—I need not separately oju- 
eidcr tlie 15th ground of appeal. U 
concerned with the lower Courtis findings on 
issues ‘23—‘26 and particularly with t^® 
of the Scheduled Districts Act upon (0 Ike 
Land Revenue Act, (u) the Cattle Trespa®® 
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Aot. I concur geneially with the District 
Judge on these points with which I have also 
dealt already to some extent in connection 
with the first three grounds of this appeal. 

The plaintiff’s appeal having now been 
disposed of, I turn to the cross-appeal (No. 61 
of 1£06). Here the main contention is that 
the plaintiff must be regarded as bound by 
the Chanda Patent as modified in 1874 for 
application to all the Raipur zemindars. This 
is rested on three grounds:— 

(0 that in paragraph 8 of the plaint in 
a cognate suit (Vo. 27 of 1904) 
brought by the plaintiff, he admitted 
that Government intended to apply 
the Chanda Patent to him; 

(u) that in paragraphs 9 to 13 of a 
petition (Exhibit D 20) addressed 
in 1897 to the Secretary of State 
fur India, the plaintiff indicated his 
acceptance of the said Patent; 

(m) that, as a matter of law, it suffices 
for the validity of a grant that the 
Government sh nld determine on 
its terms, acceptance by the grantee 
not being eesential. 

“Paragraph 8 of the plaint in suit No. 27 
of 1904 runs thus:— 

‘That, on the other hand, these {quasi- 
sovereign) rights (to maintain Police and 
control Excise monopolies) were further 
ratified and confirmed by the Government of 
India who issued fresh sanads the terms of 
which were similar to those issued and 
delivered to the Chanda Chiefs. But it 
appears, and so the plaintiff has been inform¬ 
ed, that the sanads issued for the zemindars 
of Chhattisgurh were owing to some accident 
or mistake never delivered to them. Never¬ 
theless, the Government of India had express¬ 
ly ordered that the Chanda Patent shall be 
taken as a general model for continuing the 
existing arrangements in respect to the non- 
feudatory zemindars of Chhattisgurh.’ 

I am clearly of opinion that this para¬ 
graph contains no sort of admission which can 
help the defendant, who, moreover, does not 
appearto haverelied onitin the lower Court. 
Prom paragraphs 5—8 of the plaintiff’s writ¬ 
ten reply in suit No. 27 of 1904, the extent 
of his reliance on the Chanda Patent may be 
gathered, namely, that it shows the mini¬ 
mum of rights which must be conceded to the 
plaintiff. As to the effect of the passages in 
Exhibit D-20, I concur entirely with the 


lower CoaiL They describe the terms of 
the Ohaoda Patent as wrongly held applicable 

to Khariar, them as an argument to 

prove that ,n 1S<4 the plaintiff was treated as 

enl.tled to manage his own Police and admi¬ 
nister Excise in his lemindari. Ti e position 
taken was this—as ruler of Khariar theplain- 

ifl s ancestor enjoyed a position snperior to 
that o. the zamrndais of Chanda, yet they 
were allowed to maintain Police and ad- 

minister Excise : a/ortiW those rights must 
have been and were recognized as vested in 

the plaintiffs ancestor. That tie terms 
of the ( handa Patent were not com- 

mnn.cated to the plaintiff in 1874 as attach - 

ing to (he sanad (Exhibit P,2) gi^en 

perfectly dear. 
By 1897 his posPion had been minutely 

as far back as 1891. In any vie^w, fhen, oj the 
language used in the petition, it would b.i 
unsafe to use it as proving acceptance of 

the Patent which the defe , I mt cannot prove 

to have been delivered. Then as to the piint 
of law, I am not shown any authority for the 
position that a grantee from the Crown can 
be bound by conditions which were never 
communicated to him. In In re Antnji (9) 

W:sttop;:c"j'!r°‘^^ a judgment o'; 

upon agues. 

tionofthe meaning of words, the same rules 

of common sense and justice must apply 
whether the subject-matter of constr.mf- 
be a grant from the Crown orlm^Xcr 
and It IS always a question of intention to 
be collected from the language used ;ith 
reference to the surrounding circumstancsr 

of the same rules of common sense and 7ad"ce 
tnat a person should not be bound hi 
ditions which have never been brought UhU 
notice Uoder section 122, Transfer of Pro 
perty Act, acceptance by or on behalf of th; 
donee is necessary to the validity of a g ft 

lo h.T. („ |J5„ Ihl ip"" 

“1 hold then that the pSiff L porh ' g 
by any term of the ChLda Patent wl'"! 
he got in 1874 was a recognition or confer^l 

2 a L. J.^194; 8 a a 317. ® 1009i 
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that right wouid-in the ahsence of snpula- 
tion to the contrary-be governed by the 
ordinary law and the Government cannot 
legally alter that without express leg.-slation 
It the Government could alter the terms of 
its grant at pleasure, it could ahso revoke the 
grant likewise. To a gift divesting a private 
donor of all his interest in certain proprety a 
condition cannot afterwards be « •• 

Hnsnin Khnnv. Nnteri Srinivasa (11>, Ham 
flarnv V. Hela (12). And Government can¬ 
not hy issuing a subsequent proclamation, 
resume a grant made by a previous pro¬ 
clamation, inasmuch as it cannot, any ra re 
than a private person, without the consent of 
the donee, revoke a gift actually made ; t7o;/fC- 
tor of liatnagiri V. Vi/ankalrav ^ 

follows that the lower Court has nghtly 
deleted clause 3 from Part I of the io.,,,b.ul. 
arz ■ to depose ■^zemindar would obviously be 
to derogate from the original grant to Ins 

predecessor. , , -.i 

"dih ground —It remains to deal with a con¬ 
tention that the lower Court was wrong in 
deleting clause 7 of Pait 1 which runs 

thus:— , , j • 

*The Forest Tnahnls shall be tnanaged in 

accordance with the rules which rnay from 
time to time be framed by the Chief Com- 
misaoRer under eections r2t-A of the Land 

Revenue ^ ct.’ _ 

‘ intUalii g ^■^i^h Clip, tie DiPtrict Judge 

entirely ignored clause 10 (i) of Caiey 8 
oiiginal wn^ih-uho-y'-'i wherein it is expressly 
etipnlated that the forest lands in the estate 
will be managed in accordance with any rules 
which may bo miido by the Chief Conunia- 
sioner. 1 hold that the plaintiif cannot resile 
from this agreement merely because the term 
of Carey’s Settlement has expired. Tlie 
direction to delete tl is clause will, tl.erefore, 
be reversed. 

“ The net reMiU. of the two appeals is 
that the lower Court’s decree will be 
modified by— 

(i) adding a direction tliat the w ida 
* and pounds’ bo deleted from clause G, Fait 
I of the W'i.}ih-nl’ar 2 \ 

(iV) substituting for the v/oids and figuies 
^clauses H and 7 of Part 1’ t iie words and 
figures * clause 3 of Part 1 .* 

(U) 6 M. II. C. It. 

(12) 6 A. H13; 11 1. A. U. 

(13) 8 B. n. C. H. A. C. J. I (1371). 


“The success of the plaintiff being in- 
signiBcant T direct that he pay ‘Ije 
cats of his own appeal. In the defendant 8 
appeal, niccsss has been equally divided : 
each side will bear half the total costs. lu 
U,Lower Court, each party will bear his own 

costs as all sady ordered. , - /-i 

Sir R. Finlm K- 0., Mr. L Mner 
K. 0 , and Dr. Gour, for the Plaintiffs-Appel- 

lants and Respondents 

Sir E. Richards, K. 0.. and Mr. Dunne for 
the Defendant, Secretary of State, Appsllant 

and Respondent. 

JUDGMENT. 

Lord Mac-'JAGHTEN.— These are consolidated 
appeals and cross-appeals from judgments and 
dLrees of the .Tudicial Commissioner of 
the Central Provinces in part atbrraiiig, in 

part varying, and in 

ments and decrees of the District Judge of 

^ iCieminrlur of Khariar in the distriol of 
Raipur, and other zemindars in that district, 
proprietors of estates varying in extent 
and importance, have sued the Secretary 
of State for India in Council, complaining 
that they have been illegally depmed 
of rights to which they were 
entitled from time immemorial, ‘h« 

hy the requirement of Government officials, 
they have been compelled to execute xoajiFul. 
arciz or administration papers containing 
provisions in derogation of their undoubt¬ 
ed priviUgfs. Their contention 
the orovisioiis of which they 
are illegal and ought to be 
or annulled, and that tlie rights 
as they allege, they have been 

deprived, ought to be restored by the Civ 

^Tt'was agreed between the parties to 

this group of litigation that “^“aiiar 
tho suit hi ought by the remiadar of Khana 

.-.lionld govern all the rest of the 0»®®®kh8riar 
The status of the zemindar of Kh»ri 

and the plaintiffs in the Pt!'®\ J 

simply ti e status of an o.d.nary British 

euhject. That matter was 

tivoiiqiiiry into the position of P®^ 

Chiefs of the Central Provinces. A fe 

were recognised as JS, 

Tlie rest were classed hh “Pn- 


19 that 
complain 
expunged 
of which, 
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Before these petty Chiefs came under 
British rule, they held their possessions at 
the will and pleasure of the ruler for the 
time beingr in powei'. When their country 
became British territory, whether by 
conquest and cession, as in the case of 
Khariar and in the case of Bindra Nawa- 
gurh in Chhattisgurh, or by lapse as in the 
case of the other zemindaris in Cbhattis* 
garb, they were left much in the position 
they occupied before. The district was wild 
and for the most part uncultivated, thinly 
populated, and very difficult of access. They 
paid to the paramount Government the 
tribute they had been in the habit of 
paying io their native rulers, reduced in 
some cases on account of the poverty of 
the district. They managed their estates 
as best they could, binding themselves 
to ure lightly the judicial and administrative 
powers entrusted to them or left in their 
hands as a matter of convenience or economy 
of administration. In j:o case were they 
recognised as entitled to independent power 
or as possessing any sovereign rights. 

In 1867, the Government determined to 
confer upon the non-feudatory zemiiiiaTs in 
an adjoining district known as the Chanda 
District proprietary rights in the soil on 
certain terms and conditions which were 
embodied in a document referred to in these 
proceedings as the Chanda Patent. It was 
the intention of the Government at that time 
that sonads should be granted to other non¬ 
feudatory tenandazs in the Central Provinces, 
including the Raipur zimindars^ framed on 
the model of the Clianda Patent, with such 
variations as the circumstances of the case 
mignt require. However, it seems that 
when sanads were issued to the Raipur 
z^m.^ndar8 in the year 1874, the matter was 
overlooked or forgotten, and proprietary rights 
in the soil were vested in them, expressed 
in the sanad to be “subject to the payment 
of such land revenue and other cesses as 
may, from time to time, be assessed according 
to the terms of settlement and to the condi¬ 
tions specified in the administration paper 
and other settlement records.” In point of 
fact, these sanads were not accompanied by any 
adrninistration papers or any other records. 

1 his mistake or omission has given rise to 
much argument. The Government contend¬ 
ed that the plaintiffs had recognised and were 
bound by the terms of the Chanda Patent. 


The plaintiff.^, while relying on the terms of 
the Chanda Patent which were to their 

advantage, maintained that the terms of the 

Chanda Patent in their entirety, and so far 
as they tended to their disadvantage, were 
not binding upon them. In the result’ both 
Courts below have held that’ the 
^handa Patent is not to be treated as 
embodied in or affecting the sanads granted 

to the Raipur..mfnrW In this conclusion 
their Lordships agree. For the purposes of 

these cases, they thinkthat the Chanda Patent 
may be disregarded. 

In 1888, the Government decided that 

Police administration in the non-feudatory 

:^mlndar^s in the Chhattisgurh division, in. 

eluding those belonging to the plaintiffi 

other than the z-,mindars of Khariar and 

Gindra Nawagurh, should be withdrawn from 

the nimiWors, and that an addition should 

be made to the taholis or revenue payable 

by the Z’.mindars when thus relieved of 
Police duties. ^ 

In March 1591, (he zimindar of Khariar 
accepted a fresh assessment of the taWi 

or revenue payable by him to Government 
underaction 54 of the Central Provinces 
Land Revenue Act (XVJII of 1881) 
n years, from the Ist of July 1590 , ’ 

30th of June 1901, or untd a fresh settle® 

meat should be made. He then agreed to be 
bound by all the conditions laid down in th 

Tth ^-mindari and duly execut® 

ed that document. e-secut- 

In September 1892, the Police administra 

li“.'Pi* "'.Kb.,!., ..d BiX 


VT , -'o-urti ana ioindra 

Nawagurh was assume 1 by the Government 

and on that account an addition was made 
to the latiolis of the two zrmindaris 
In November 1892, a new form of 
ul-a^z applicable to the case of 
feudatory zirmndars was approved by The* 
Government. It was not, however hT 
into use until some years later ’ ^ 

In 1893 the Chief Commissioner with th 
sanction of the Government, determined T 
assume the administration of ^ 

the same time, it was proposed to pay co®mpet'' 
sation for loss of income and for th» 1 ^ 

farm out to the to 

miuistration, the taiolu to run wTth 
Land Settlements. ^ 

Some of the zimindars acoentod 
pensat.on and took farms of thf P 
Some, inoludmg the zmind<zr of K^Sr' 
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others of the plairrtiffs refused both 

““^rMay 1903, the Chief Commissi .ner of 
the Ceirtral Provinces deeiHed to assume the 
administration of cattle pounds n the case 
of the nonfeudatory z^mi.r/ars m the 
rhhattisgurb Division, including the plainhas 
Paying Lmpensation for the withdrawal of 

this source of revenue. 

In 1903, in connection with the ne 

assessment, the non feudatory ziminhrs in 
the Chattisgurh Division, '"f 

L the form sanctioned hy Government m 
November 1892 with some further amend- 

“The proposed wa.iib-ul-arz was executed by 
the Z3mindar of Khariar and the other plain¬ 
tiffs, in compliance with the requirement o 

the Government. It was, however executed 
under protest. It bears dat^ thebth of 
August 1903. After an ineffectual appeal 
to Government, this litigation was com- 

The principal ground of complaint relates 
to the withdrawal of Police and Excise 
administration. That head of complaint in 
the case of the ie<nindar of Khariar is the 

subiect of Suit No. 27 of 190-1. 

The withdrawal of cattle-pounds is the 
subject of complaint in suit No. 31 of 

1905. ... , ( 

The clauses in the wv,ih xiUarz or the 

6th of August 1903, to which objeetmn IS 

taken, are the subject of Suit No. 6 of 1901. 

One of those clauses deals with cattle- 

''"suits No. 6 of 1901 and No. 27 of 1 01 

were heard together. It was agreed that 

the decision in those suits should govern the 

decision in Suit No. 31 of 1905. 

On the 6th of August 1906. the District 

Judge delivered separate judijments and 
made separate decrees in the three suits. 

In Suit I'o.--Vof 190-t. the District Judge 
held that the lUlpur zemiwiars in exercising 
Police anil Excise functions were not acting 
as of right, hut were so acting either by 
sufferance or by delegation, and that the 
resumption of tliose functions by tlie Govern¬ 
ment was a thing done by tlie Govern' 
ment in exercise of its sovereign powers, 
and conseriaently that the suit was not 
maintainable. 

On appeal, the Judicial (.lommi.*siov.oi lield 


nowers of ad.miuislrafcion iu respect, 

S PoHcb and Bxcm, must be deemed to 
hUa bssn g. anted to the plaintiff, and that 
the plaintiff was entitled to maintain h a 
own PjHos and administer 1 -xcise lu his 

'"ou'^Uds que.stioD, their Lo.dships agree 

with the view of the District Judge 

The District Judge dismissed Suit No. 31 
of 1905 The Judicial Commissioner reveis- 
^d his judgment and made a decree in favour 

in" sIh" No. 6 of 1901, which relates to 
the wM..arz of the 6th of August . 
1903 , the following are the clauses objected 

to: — 

In Part I.— , ^ e 'l 

“3. Removal of zimindar and forfeiture 

of privileges. - 

“6. Resumption and management of 

ferries and pounds. i n 

“7. Provision that forest m^ihaU shall be 

managed in aocDi'danoe with rules framed 

by the Chief Commissioner under section 

1:^4 A., Land Revenue Act. 

“10. Declaration that all minerals are 

the property of G )vernTneuC’ . 

In Part ll. . 

“2. Disoontinnanoa of nnziram on grant 

or rone-val of leases. ^ . 

‘‘7. Appoiutrasnt, suspausion, and removal 
of /(O.'umrs (village watchraeu) to bs govern¬ 
ed by rules framed under section Ilf A, 

Land Reveuus Act. , , j j 

Forest laud not inoludea in 

forest ’ mahuh to be managed in aooordanoa 

with any rules mads by the Chief Com- 

missioner”. 

“15 Hides aud carcases of dead oaUie 
to bs the property of the owners of the 

cattle.’* , t au- 

The District Judge was in favour of tb 

Gsveriiineiit on all these questions except 

Part I, No. 3 aud No. 7, and Part II, No- 

^'Oii appeal to the Judicial Commissioner, 
the decree was varied by adding a direo 

that the words "aud peands bs . 
from Clause 6 . Part I., and by substituting 

the words aud iigures Clause 3 o * j ’7 
for the words aud tigurea Olanses o ft 

of Part 1.” , . _ *0 

On appeal to this Board obiflO ^ 

Piirt 11, No. 15, was not pressed. 

.. n_.4 ftUitr arg 
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bufr, after carefally considering: (he argaraen^a 
adduced, the wajib-ul-arz of 1852 K,nd the 
Acta of the Legislature to which attention 
was called, their Lordships are of opinion 
that there is no ground for disturbing the 
judgment of the Judicial Commissioner in 
Suit No. G of 1904 except as regards cittle- 
pounds. 

Their L:!rdships aredisposfd to think that 
the maintenance of priva e catile-pmrds 
is incompatible with the provisiors of (he 
Cattle Trespass Act, and they are of opinion 
that, under the circumstances, the establish¬ 
ment and maintenance of cattle pounds, 
under the superintendence and control of 
Grovernment oflScials empowered to obtain 
the assistance of the Police when required, 
may be considered essential for the main* 
tenance of law and order and the peace and 
good Government of the country, and, there¬ 
fore, an act of the Executive Government 

with which it is nob competent for the ;.,ivil 
Court to interfere. 

Their Lordships will humbly advise His 
Majesty that iu Suiis No, 27 of 1904 and No. 
31 of 1905, the decree of the Judical Commis¬ 
sioner should be discharged, and the decree 
of the District Judge restored, but without 
coats; that in Suit No. 6 of 190i, the 
decree of the Judicial Commissioner should 

be varied by omitting the words “and 
pounds.** 

Their Lordships do not think fit to make 
any order as to costs. 

Appellaute; Messrs. T. L. 

Wilson end Go. 

Solicitor for the Respondent; The Solicitor^ 
India Office. 


Cs. c. 9 A. L. J. 152. ) 

ALLAHABAD HIGH COURT. 
Second Cmr, Appeal No. 468 of 1911. 

January 6, 1912. 

Presenf;—Mr. Justice Karamat Husain and 

Mr. Justice Ohamier. 

AHMAD SAID KHAN —Plaintiff — 

Appellant 

versus 

MASI-DLLAH KHAN—D EFBNDANT- 

Respondent. 

Agra Tenancy Act (H of J90U, ss. 166, 'ZOl-^Lessee 


recorded a $ such in revenue papers—Right to sue 
profi ts—Pres u m pfion. 

A lessee of a proprietary right, who continues to 
be recorded as sucli in the revenue papers even after 
the expiry of his lease, is entitled to maintain a suit 
for prohts under Chapter XI of the Agra Tenancy 
Act. Under section 201 of the Act the Court is 
bound to presume that he had such right. 

Durga Prashnd v, Hazari Singh, 8 A. L. J. 1025: 33 
A. /995 11 Ind. Cas. 116, referred to. 


oecond appeal from a decree of fche Subor- 
diuate Judge of Aligrah. 

Mr. iluh.immed hknq (,vi(,h him Dr. S.,Ush 
Ch'inh.i Hanerji), fer t.he Appellanf. 

Mr. aihrii (for Mr. Ohulim Mu'. 

iaha)^ for the Respondent, 

JUDGMENT.—This appeal arises out of 
a suit brought by the appellaufc for an 8 anna.s 
share of the proGts of a malial of which the 
defendant.respondent is the lamhardar. The 
owner of a 6 annas share mortgaged it to 
one Muhammad Yusuf Khan, -who sub- 
mortgaged it to Z )hra Begam who was 
herself the owner of a 2 annas share in the 
mahdl. Zohra Begam gave a lease of the 
whole 8 annas share to the appellant, and 
it is on the strength of that lease tha*t the 
appellant in the present case has claimed 
a share of profits as against the hmbardar. 
One of the defences to the suit was that the 
lease wis not in force during 2 of the 3 
years in question. It appears that the 
mortgage was redeemed in August 1906 
that is to say, at the end of 131.:j Balsi. 

It is contended that the lease mu 3 b have 
come to an end when the mortgage was 
redeemed. The lo.ver Appellate Court 
accepted that argument and gave the ap. 
pellanba deores for only a 2.aaQas share 
of the profits for the years 1314 aud 1315 

second appeal, it is contended 
that this decision is erroneous, and that the 
case is governed by section 201 of the 
Tenancy Act. It has beea found by the 
lower Appellate Court, that notwithsbandiag 

the redemption of the mortgage, the appellant 

continued to bs recorded as lessee of the 
whole b-aunas share The suit is brought 
under Chapter X( of the Teuanoy Act. The 
appellant is a co shsrer within tho meaning 
of that Chapter, for it is provided by section 
166 of the Ac-; that the word “o sharer** 
includes the heirs, legal representativss 

executors, aimiaistrators aid assigns of a 

co-sharer. It is as an assignee of a o-sharer 
that the appellant has brought this s lit, Fov 
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the time beinff, he ie to be treatel as pro 
prietor of a share as bet^eeo b.ca el aad 
otl>er sharers tor the parpose of the a 
tlement of the profits. U seems to me that 
he ia a peraon who, withm the meani g 
section 201 of the Act, is recorded as 
having a proprietary right entitling him o 
institnte this snit. Under sab section hU 
of that section, the Court b°und to presum^ 
that the appellant has a right en‘> 

,0 instilute this suit. It was so held by the 

Fall Bench of this Court in Barga ' 

Hazari Singh (1). The appellant is entitled 

to an 8.annas share of the profits for the 

years 1314 and 1315 F^d'.s, and it is not 

now dispated that he is entitled tr an 8- 
annas share of the profits for the year 1313 

^^The next point taken by the appellant is 
that the lower Appellate Court ought to have 
allowed him interest on the profits up to the 
date of the suit at the rate of 12 percent, per 
annum and not at the rate of 10 per cent, as 
it did. In the oiroamstances of the case, 
we think that the appellant has no ground for 
complaint in respect of the rate of interest 

allowed to him. 

The 3rd and last point taken by the 
appellant is that the lower Appellate Court 
is wrong in calculating the profits on . D 
per cent, ot’ the recorded rental in the 
years 1313 and 1314 Faslis and is wrong 
in calculating profits for 1315 F>isU on 
the actual collections. The learned District 
Judge has given his reasons for declining 
to calculate profits on more than 90 per 
cent, of the recorded rental for the years 
1313 and 1314 Faslis, and we need only 
say that we see no reasin to differ from 
him. Tha year 1315 Fas/i was a very bad 
year. The c:>Uection3 were Rs. ‘2,077-0 0, 
out of the recorded rental of Rs. 3 305 0-0. 
It is clear that in such a year as that, 
the whole of the rental could not hnve 
beeu recovered, and we are not prepared 
to say that the learned Judge was wrong 
in calculating the profits on the actual 
collections. 

The result is, that we allow the ap¬ 
peal and, modifying tlie decrees of the 
Courts below, give the appellant a decree 
for Rs. 2,<564-13 8, witli interest, from 
the date of the institution of the suit to 

(1) 8 A. L. J. 1025; 31 A. 70^; 11 Iiil. Cas. 110. 


t hat of realization, at the rate of 6 per 
cent, per annum. The parties will pay and 
receive proportionate costs in all three 
Courts. Interest will not be calculated upon 

Decree varied. 


[s. c. IG C. W. S. 338; 11 J'c l’J 27oV 
M. W. N. 183; 9 A. b. J. 215; 15 C. L. J. 270.J 

PRIVY COUNCIL. 

Appeal fkou tbe Jodicul Commissioner 

OF OOOH. 

.lanurary 16, 1912. 

Present — Lord Maonagbteu, Lord Robson, 

Sir John Edge and Mr. Ameer All. 

MATA DIN— Dei'endant—Appellant 

versus 

Sheikh AHMAD ALI— Plaintiff - 

■Respondent. 

;‘;:wrr:^= 

of duly appointed tostaineiitary 

of a niinoi's property would devolve first on the 

father and his executor, next on ^>>0 

farther and his executor, ’ vest 

of noiiunnting a guardian w 

in” the ruling power and its .‘‘^™‘X,'ev; “'to Mt 
brother of a minor has no right wb^’T ^ 
except under the authority ot an appointment by tne 

'^°Tho situation ot an unauthorised 

bettered by describing him as a ■'« I"''® ^ 

Uo mav, by bis de facto guardianship, Msumo i 

portant renionsibilites in ’JV® ith legal 

perty, but ho cannot thereby clothe himself with lega 

power to sell it. , . e 10*77 rtm^ioribea 

^ Article 44 of tho Limitation Act of ^ k 

a period of 3 years within which a ward who h^s 
attained majority may set aside a sale made by 
guardian, the time running from 
ward’s majority. Hot this provision 
to a ease where the sale is offooted, not y ^ „ 

but by a wholly nuauthorisod person. In sucQ a 
a snit for possession of tho property by 
would be governed by Article 144. 

Appeal from the decree of the 
Coramisaiocer of Oudh, dated A 

190?, affirming that of 

Lucknow, dated March 9tb, 19 % tnoW 
affirmed that of the Sub-Judge of ^ 

dated May 23th, 1906. , . p for 

^feasrs. M. K. Brown and A. r% 1 

the Appellant. « 

Messrs, L. De Qruyther^ ff. 0.| aod 

£iQr\rvtM^anf. 
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JUDGMBNr. 

Lord Robson.-I„ (hfa cAse, fhe appellant 
has been nnsuccfBefal, first, before fhe Sub- 

^dinate Judge at Lucknow, next, before the 
Distnct Judge of Luekrow, and, lastly, before 

^ Commissioner of 

Ondh. The Court of (he Judicial Commis- 
smrier granted a certificate for an appeal to 
their Lordships- Board on the ground that 
the case raised a question of law as to whether 
the transfer of a Mahomedan minor’s pro- 
perfy by a person who was not his natural 
Buardian should be upheld, if made to 
discharge a debt payable by fhe minor. 

1 he fact of the case are these:— 

Sheikh Ahmad Ali, the respondent, was 
the grandson of Amir Haider, who, in his 

pur aTnY^® Possessed of two villages, Kabir- 
pur and Karora. Amir Haider mortgaged a 

15.annas share in Kabirpur to the defendant- 

Tbe 7 A°" December 1885, and, on 

the 7th August 1886, he executed another 

mortgage in favour of the same creditor of a 

A^annas share in Karora. The mortgages 

provided that the mortgagee should take (and 

e duly took! immediate possession of the 

mortgaged property for the purpose of realiz- 

profits, making over the surplus, if any, to 
he mortgagor. The terms of the said mort- 
gages were for ten and seven years respec- 

Amir Haider died on the 12th August 1887 
saving a Will dated the 7th December 1886,’ 

hi ff ® his entire estate 

la^ sb The plaintiff 

dier A“ft ^■•andfather 

the thre Jnne 1889, 

half anH ® Srandsons on their own be- 

plaintiff lost h ^’ ' * "'®® ‘hat the 

vVe oSabi^urSh 

more important property, while the smaller 

fr^eeT'tt 

18^1189^’ his majority in 

this transaction, though he knew of it,Tut 


in Sepiemher 1905, he tendered (o the defen- 
dant the amount of mortgage money neces¬ 
sary to redeem his share of the mortgage pro- 
periy, and the defendant refusing to accept 
he brought this action for redemption. 

He contends that the sale-deed of the I5Ui 

June 1889 is void as against him, on thegrounds 

that his brofhers had no authori^y under the 
grandfather s Will to act as executors or to 
sell his share, and that Ashraf Husain, who 
purported to represent him ia that transac- 
fion as bis guardian, was not entitled so to act. 
The appellant cor tends that the four grand¬ 
sons were entitled to act as executors under 
Amir Haider’s Will, but their L ^rdships agree 
with the Courts below in finding that there is 
nothing in the Will justifying that view. 

The testator left thp whole of his property 
(with certain unimportant exceptions) tt his 
four grandsons in equal shares, and subject to 
equal obligations in respect of his debts and 
expenses, but he did not expressly appoint 
any executors of his Will or guardians of his 
minor grandchildren. It was argued that an 
express appointment was not necessary if the 
testator had clearly shown by his Will an 
intention to entrust its administration to 
particular individuals, but on a fair construc¬ 
tion of this Will, no such intention can be 
gathered from it. He left his property to his 
grandsons so that each share thereof vested 
at once in the devisee, subject to the obliga¬ 
tions attaching thereto, and there appears to 
ha no necasaity for any act of an executor to 
complete the operation of the Will. No doubt 
the testator contemplated a partition by the 
grandsons themselves of the property devised 
to them, and in that case it would be neces¬ 
sary for his grandson, if still an infant, to 
havea guardian, but there is nothing whatever 
to show that he intended all or any one of 
the brothers to act in that capacity. So far 
as his intention is ooncerned, it may well 
have been that if, and when, the necessity 

fora guardian er^se, the selection should he 
made by the Court. 

The family were Muhammadans and 
were governed by the Muhammadan Law 
relating to guardianship. According to 
that law, in the absence of duly appointed 
testamentary guardians, the care of Ahmad 
Ali’s property would devolve first on the 
father and his executor, next on the paternal 
grandfather and bis executor, and failing 
these, the right of nomination of a guardian 
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woald“r€stin the ruling power and its ad- 
„,inistration” (Maonaghten’s 
Muhammadan Law, 5t.h Ld., p. SOI), 
brothers had, therefore, no right whatever 
to act except under the authority of an 

appointment by the Court. ‘ ^ 

the appellant seem to have had that fact in 
their minds when they executed the deed of 
the 15th dune 1889 effecting the sale of 
Ahmad Ali’s share in the laud, for they 
stipulated that if Ahmad Aliatany time 
brought a claim on tlie ground of minority, 
and any dispute thereby arose in respect, of 
Mata Din’s possosaion, the three elder 
brothers should be answerable for tbe same 

together with costs. 

It is urged on behalf of tbe appellant 
that the elder brothers were de facto guardi¬ 
ans of (he respondent, and as f-uch were 
entitled to sell his property, provided that 

the sale was in order to pay his debts and 
was, therefore, necensary in bis interest. It 
is difficult to see bow tbe situation of an 
unauthorised guardian is bettered by des¬ 
cribing him as a‘‘(/e/n(7o” guardian. He 
may, by liis de facto guardianship, assume 
important responsibilities in lelatinn to 
the minor’s property, hut he cannot thei'e- 
by clotlie bimeeU with legal powtr to sell it. 
There has been much argument in this 

case in the Courts below, and before their 
Hordships, as to whether*, according to 
^luhammadan Haw, a sale by a de facto guar¬ 
dian, if made for necessity, or for the pay merit 
of an ancestial d^b^ affecting the inlnor’s 
property, and if bsneficial to tlie minor, is 
altogether void or merely voidable. It is 
not necessary to decide that question in this 
case. To begin with, the appellant has not 
succeeded in showing that the disputed sale 
of 18S9, although made for the payment of 
an at,central debt, was made fo'* necessity or 
was beneficial to the minor. On the contra¬ 
ry, tlio Courts below have all found on 
the evidence tliat it was unnecessary and 
cani.ot be said to have been beneficial so far 
as Ahmad Ali was coiiceined. 

It is next found as a fact, (and their Lord- 
ships see no siiflicicnt reason to find other¬ 
wise), thattlio plaintiff on coming of age 
nevtr acquiesced in the transaction which 
he now seeks to impeach, and that there 
was nothing in his conduct on wdiicli the 
defendant’s plea of estoppel could be justi¬ 
fied against bim, ynless, therefore, the 


plMnH9’3 remedy is barred by tbe Indian 

Limitation Act, IX of 1908, he m 

ed to the relief prayed for, as modiBed by 

the iudgment of the Coart of the Jndioial 

As to It.e plea of limitation, the appel- 

lant defendant placed reliance on Articles 

44 and 144 of tbe Indian Limitation Act,. 
1^77 

Article 41 prescribes a period of Je”® 
within which a ward who has attained 
majority may set aside a sale made by h s 
guardian, the time running from . ■'f'® 
of the ward’s majority. This provision W 
no application to the present case, for the 
pale here was effected, not by a guardian, 
hut by a wholly unauthorised person. 

Artiole 144 deals with immoveable ProP®"? 
not otherwise specially provided by the 
Act, and prescribes a period of 12 J®”® 

firm the time when the possession of the 

defendant hscomes adverse to ‘I'® 

In this case, the appellant was entitled under 
his mortgage to full possession 
and receipt of its r®"'® 

years from the ‘2nd December 1885. the 
respondent came of ago on some date in 
189^ or 1S9L He was then certainly 
entitled to treat (and by his snhseqnent 
tender of the mortgage-money it is shown 
that l.e has in fact treated) the mortgage as 
subsisting so far as he was concerned. 
Under these circumstances, the poeseesion 
by Mata Din of Kabirpur did not 
advei.se to the respandent until the 2nd Ue- 
ceniher 1895, and as this action was began 
inl9C5,it was well within the period of 

limitation. 

Their Lordships will, therefore, 
advise His Majesty that this appeal shonld 

be dismissed with costs. ^ 

Appeal dismissed teith edits. 

Silioitors for tho Appellant: Messrs. T. 

Solioitois for the Respondent: Messrs. 
B'lrrotv^ Ixogers cS* Sevill. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civic Appeal No. 399 op 1910. 

October 11, 1911. 

Present:—Mr. Evans, J. C. 

TAJAMMAL HUSAIN-Plaintifp _ 

Appellant 

versus 

RAUNAK ALT and others—Defendant3- 

Respondents. 

aDnsfntcfioii of document-Sale of share, e.ccludin 
sii bila construction of-~Covey>ant hy vendo 

to pay rent if subsequently assessed-Contract f 

indemnify—Limitation Act {IK of 1903 \ Sch. I, An 

Where a Per-on made a sale of his two-annas shar. 
ha istisnaesirSObigha Tcham nambarhai zail bila lagan' 
and it was admitted that the purchaser paid tin 
revenue for the whole two-annas share: Held, thai 
the reservation of rent excluded the notion thai 
the vendor remained proprietor of the siV plots and tU 
stipulation was merely a contract between the partiei 

that the vendor was to remain in possession of the 

land free of rent. 

Where the vendor in a sale-deed in respect of 
certain lands held free of rent makes a covenant 
agreeing to pay rent in case any rent is snbseqaeS 

oll?rbv th“" -decreed against the veldee. a 

tho^ndn^Hl"^®®^°''"“''®‘‘ assessed on 

t f ’'Samst him is a claim upon a 

contract to indemnify and is governed by Article 83 
Schedule I, of Act IX of 19C8. ^ 

Appeal against the decree of the District 
Judge, Pyzibad, dated I2th July 1^10 
upholding that of the Subordinate Judge’ 
Barabanki, dated 20 h July 1£08. 

Mr. Ishwaii Urasad, for the Appellant. 

Mr. J. N. Chalf, for the Rsspondent No. 1. 

JUDGMENT—The appellant instituted 
this suit on lltb March 1908, against five 
persons. It is convenient to consider bis 
claim in two portions as it is in the alterna- 

Ar^'a claim was against Raunak 

All, defendant No. 1 only, in which he asked 

for a declaratory decree to the effect that he 
was the proprietor and not an under-pro- 

viiltr land in the 

SlTa- ° I" Barabanki district. 

was tWnf i, defendants 

rent of Rs. 15-12 0 out of the land held 
The two claims are practically separate 

All ^®Th®7* Raunak 

All. Ihefaptsin ponneptjon with this part 
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^ the claim may be shortly slated. One 

Uhulam Nabi was the owner of a four-annas 

Share in this village out of which he sold 

two annas to Daim Ali by a document regis- 

tered on the 10th November 1877 (Exhibit 

1), reserving to himself certain plots of land 

lObighas 18 hitwasin area (.pukka). The 

actual words under which this reservation is 

secured are as below: Ba istisnae sir -30 

Inahi kham mmbarhai ziil bila lagan. It 

IS admitted that under this document the 

vendee Daim Ali would be liable for revenue 

of the whole of the two-annas share conveved 

^ him. After this on the 2nd March 1883, 

Khadim Ali, son of Daim Ali, sold the above 

two-annas share to the defendant Raunak Ali 

and 10 this document Khadim Ali describes 

himself as the proprietor of the two-annas 

with the exception of certain sir lands in the 
lollowingr terras: — 

fia istisnae 30 higha arazi kham namhar^ 
haiznljo Alir Daim Ali muris man muqir ne 
hahaqq Ghalam Xabi hiyx bila lagan bar 

waqtkhariiarihissx z'mr wiqe pinchwin mnh 
Satamb.xr sin 1877 Iswi hash tahrir bai-nama 
miisidika registri wiguzir kar di hai"' (E^. 
hibifc No. 2). 


cnig, certain transactions took place in 
consequence of a sale-deed of the above-men- 
t.oned 10 bigbas 18 bUwas by the heirs of 

(jhnlam Nabi on the 2Qd March 1883 the 

result of which was that the present a’ppel- 
ianfc acquired whatever title the heirs of 
Dhulam Nabi could convey under a docament, 

iQo^^T^ January 1898. Sometime in 

1897, the Settlement Officer assessed rent 

upon this laud and Raunak Ali demanded 
rent from the appellant and obtained a decree 
from the District Judge on the 12th April 
1901. This decision was confirmed by this 
Court under order dated 13th March 1902. The 

judgment was delivered by Mr, R. Chamier 
and in his judgment he states that, according 
to the facts before hina, the Settlement Officer 
assessed the rent according to law after due 
notice to all concerned and there was no con- 
tract binding upon Raunak Ali under whichthe 
present appellant may be exempted from his 
liability to pay rent for the land. The case 
now set up by the appellant is that the docu- 
ments referred to above, under which the two- 

Raunak All, show that this \Qbighos 18 biswas 
was never sold at all and, therefore, he is fnjl 
proprietor of the same, his title being derived 
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t * 1,0 Vifirs of Ghulam Nabi and be is 
I" ble?to': dLLation to this effect together 
with a refund of the rent which was only 
decreed aijainst him by the Revenue Court. 
Pleader for Rannak Ali, respondent has urg¬ 
ed several legal pleas in answer to I”® 

One is that the suit is barred by limitation 
having been instituted more than six years 
after the date on winch rent was assessed y 
the Settlement Officer, and there are other 
minor pleas which it is not necessary to notice 
1 do not propose to discuss these pleas 
because I am satisfied that on the merds, 
the appellant is not entitled to any de- 
claration that he is full prop.ietor of this 

land. The sale deed of 1877, 

Ghnlam Nabi sold a two-annas share to Uiim 
Ali contains a stipulation which is very com- 
mon in these Provinces. A vendor frequent- 
ly wUheR to reserve a certain portiin of pro¬ 
perty sold for maintenanoe and in some casen 
the land reserved bears a rent nominal or 
otherwise and in some cases the land reserved 
bears no rent as in this case. The land was 
described in the sale deed executed by Ghulam 
Nabi as nrazi biU\Ug>^n. I have been refer- 
red on behalf of the respondent to a decision 
of this Court, Jndunandan Prasnl v. Bri) 
Bhukan (1), where all the rulinRS material to 
transactions of this kind are discussed. In 
the case then before the Couit, the vendor 
reserved certain plots of land. A portion was 
to carry rent at the rate of one rupee a higha 

and this portion was described as lag<in. 

Upon a consideration of the provisions of the 
deed in this case, Mr. Charaier held that, al¬ 
though the vendor is described as selling the 
whole share except certain plots, he was 
satisfied that the reservation of rent excludes 
the notion that the vendor remained proprietor 
of the plots. In discussing other oases of this 
kind, which have been decided by this Court. 
Mr. Chamier remarked that the decision in 
all these cases depended upon the sreoial 
terras of the deed before the Court and I have 
only to decide whether in this case Ghulam 
Nabi ever intended not to sell proprietary 
title in this 10 Inghns IS hisivas. It is true 
that the agreement anived at was that the 
vendor should pay no rent for the excepted 
plots and in the case decided in Jadunandan 
Prasad v. Brij Bhukan (1), there was a rent 
reserved for a portion of some of the plots 

loft in possesson of the vendor. But to 

(1) 5 0. U. 70. 


• ihfi tact that these plots are descnb- 
ray raind the indicates that it was 

ed as 6i(u loff ^ , ^abi to carve 

8ive of tne 

then ;t would have been clearly 

stated that th ^ ^ 

,8 li,... TW.... ... 

conveyed t ^ contract between the 

done. It wa- Ghulam Nabi was to 

parties to tbe effect that 

remain j that the purchaser paid 

and as it is two-anuas share, it 

t,ho revenue pgraained the proprietor of 

follows that the rights of Ghnlam 

these fre^ of rent. A 

Nabi to o taken by the 

flirailarviewo Qocind Frastd v. 

Board 7^2)* Wi^h respect to this 

the "Hh the second part 

of aets of defendants: 

directed against * ^ heirs of 

Z..,. Al.; “1 '‘‘2 No. 1). 

This claim stated in the 

crcamstanceti .-l^^^ that 10 higU» 

u land, which are referred to m 

fbVrrcf sale, dated 10th November 1877. 

:ndVa"runie"nt dated" 2Hh 

appellant code ^^^essary tc explain 

January 18y»- 10tlj July 

bow this happened. the heirs of 

„Uh ..•p-i'g “ *J” iL 251h 1 w 

decree in loy/. ^ tihe 

he in bis turn conveyed 

appellant.. In the 16th July 18^®' 

o( M.dl.0 OP Th. 

„„aor. .8-P.d to M. 

certain events bappene . f-omthe vendee 

fhaf if anv rent was realised fromiine 
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oa aceoant of the property sold they would 
pay the rent; and secondly, if at any time the 

^ '■ f th e vendee’s pos- 

session (hey would make up the deOciency 
from their own z-.mindari property, and if 
they failed to carry oat this agreement, the 
vendee could realise the rent from the share 
still in their possession. After this, when 
Zamin Ah sold this land to the present ap. 
pellant, he made a similar civenant but it 
was not clearly worded. He agreed, first, that 
It, during the continuance of the vendee’s 
possession, any claim arose or any disturbance 
was created, he would pay any costs and 
damages incurred in defending the claim; 
secondly he agreed that if at any time the 
land so d went out of the vendee’s possession, 
he would make good the deficiency from his 
own property. There was a subsequent 
document eiecuted by Zamin Ali, dated 14th 
August 1906, in favour of the appellant. It 
has been found that this document was 
executed without consideration and it is not 
relied upon in the present appeal. The 

apppellants claim now is this:— He says he 

has been compelled to pay rent for this land 

under a decree of the District Judfe, dated 

12th April 1901, and this decision was 

March 

19(12. Therefore, under the covenants 
recited above, the heirs of Ghulam Nabi and 
Aamin Ali are jointly and severally liable to 
make good any loss he has sustained. The 

Rs. 41-14 0 in his plaint. He also asks that 
the defendants be directed to make up the 
deficiency m the land whatever that may be 
and that they should place him in possession 

or (and of the annual value of Rs. 15 12-0 

this apparently being the^unual rent he was 
compelled I o pay under this Court’s order, 
dated 13th iViarch 1902. 

He also has impleaded the wife of Zimin 
Ah because he says Zamin Ali fraudulently 
conveyed all his property to her under a deed 
dated 24th August 1906 It is perfectly 
clear to me that the appellant cannot compel 
any of the defendants to giye him any other 
land in lieu of the 10 bighis 18 biswns which 

he purchased on the 25;h .January 1898. It 

IS conceded that he is still in possession of 
this laud although he has been compelled to 

rhonld^h ‘ j covenant that he 

land ^ M r U P°s«ession of other 

land could only be enforced if any portion 


of the land sold went oat of his possession and 
it is c'jrceded this event has not occurred. 
Therefore, there remains only the claim for 
damages. The 6rst covenant, dated the 
Itith July 1896, made by the first vendors, 
heirs of Ghulara Nabi, in favour of Madho 
whose place was subseqaently taken by 
.^amin Ali. is certainly a covenant agreeing to 
pay rent if any rent is subsequently assessed 
on the lands, but the sale-deed dated 25th Jan¬ 
uary 1898, is. not so clear. It simply slates 
that if any claim arises, or if any disturbance 
is created, the vendor would be responsible 
for costs and damages. No doubt, it is 
true that some kind of disturbance has 
arisen in consequence of which the appellant 
has been pub to some expense aud has 
been compelled to pay rent. It may be 
that the payment of rent by him under 
order of the Court may possibly be construed 
as costs and damages within the meaning 
of this covenant, but in this view of the 
case, it appears to me that the claim is 
prima facie barred by limitation. The claim 
is, in my judgment, a claim upon a contract 
to indemnify. Under Article 83, Schedule 
I, Act JX of 1908, limitation is three years 

running from the date when the plaintiff 
is actually damnified. The decision of the 
Judge is dated 12bh April 1901. This 
decision was confirmed by this Court on 
the 13th March 1902. As that decision 
merely declared that the decision of 
the District Judge was a correct decision 
it follows that limitation should run from 
the 12th April 1901. But whether the 
limitation runs from the 12th April 1901 
or from the 13'h March 1902, this suit 
appears to be barred as it was instituted 
in the Court below on the 11th March 1908. 

My decision, therefore, on the whole case is 
that the appellant is not entitled to any 
relief as against any of the defendants. The 
appeal, therefore, fails and is dismissed with 
costs. 

Raunak Ali, defendant No. 1, and Zamin Ali 
defendant No. 4, and his wife Musammat 
Sarfaraz'un nissa, defendant No. 5, are 
entitled to separate costs; that is to say, one 
set of coats payable to defendant Nos 1 and 
one set of costs payable to defendants Nos 
4 and 5 jointly. 

Appeal dismissed. 
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NVGPUU JUDIOIAL COMMti^lOXbifl o 

COURT. 

Appeal piOa A^pedt.ate DejitEs Na. 669 

OP 190/. 

July 7, 1908. 

Vresmi: —Mr. Drake-Brockman, J. C. 

BAPU — Appellant 

versus 

TF.MSA —Rejpondbn-r, 

y„ir,j.hohHnj-iM.j.3C b,j co-feninfs 
„„-rnderb,i heirs of one tevint-Mort>fni,c nnth 

'consent of one lamllordSuit by loth landlords to eject 

morfonJe-Surrender, effect of--Ccntral Provinces Ten. 

nno/Acf Ti (2J—Limitation Act 

/’XV of Sch. lit Art. Qi. , , T * n 

*-1 n C. morfc5?af;oHl their occupancy-holdiu" to D. 

ill LH9G with the consent of E.,on^ of the two co-sharers 
in tlie vilhK'o. D. obtained a decree for sale on the 
basis of liis"nioi tgaf?c ar.a purchased the holduis at a 
Conrt.salo iu execution of tho decree. f 

A li and C. died. Two years after his fathoi s death, 

f the minor son of ^ , left the village with h.s 
motlier in 19 )0 or 1909. /'”s title was not denied prior 
to his depirture by the landlord or by Ins co-tenants. 
On 10th March 1999, C.’s heirs alone surrendered tlio 
holding. In Tebniary 1905, J). obtained physical pos- 

session of the land and in tho followinr? Au;?ust, the 

JamOardar sued to eject liim on the stren"th of the 
surrender. fL was joined as a co-plaintitT after trial 

of a lu-oliininary issue: i 

Held ( 1 ) that the consent of precluded tho two 

landlords from acting together to avoid tho transac- 

V. Syed Nitr, I N. L. U. 45, followed. 

(lonnl V. tlyvind, 19 C. V. L. R. 113. referred to. 

(2) That tho surrender was bad so far as B. wascou- 

Corne<l. ^ .. .. 

Ilul.'h'iria V. Jn/il Kif^horc, 2 C. I . L. K- b; hisan 

V. Knnla Payhanath, 2 N. h. R- 101 distinguished. 

* O.'nfcr dicdafH. —It is not necessary for a landlord, 

befuro lie can sue for tlie ejcctuiont of a tonaut. to 
have a nmrtgago !)>'the tenant declared void witliiii tho 
noriod prescribed by Article 91 of tho limitation Act. 
Uiioy v. Krishna, 34 G. 329; 9 Bom. B. 11.002; 

c. w. N. T21;5C. U J. 331;2 M. L. T. 133; 17 M 


l). J.' 15d; 4 A. L. J. 329, referred to. 

Appeal against the decree of tho District 
Judge, Bhandarn, dated 19oh August 1907, 
confirming that of tlie Subordinate Judge, 
Bhandara, dated the ^Ist January 1907. 

Mr. Atinararn Bhagwanty for the Appellant. 

Rao Bahadur U. R. Bandit, for the Re¬ 
spondents. 

JUDGMhlNT.—Tiiis appeal arises out of 
a suit brought by Temsa, lamhardir of mouza 
Balbati, to eject Bapu from a certain occu¬ 
pancy-holding of which the original tenants 
seem to have been Sainhhu, Narayan and Hira- 
man. Bapu toot a mortgage of the holding 
from the tenants in 1896 and iu the following 
year obtained against thorn a couditioual 


decree for 8ule. Eveataally Bapa bonghl 

the holding at a sale held in execution 
of the decree ahwlate. In the meantime the 
tenants had died, Samhha 6^8^ then 
Hiraman in 1898 or 1899 and finally 

in Dacemher 1902, Narayan. H.raman left 
a widow named Dharrai (P- 
and an infant named Gann. Dbarmi left 
Belhati 2 years after her husb.and a death 
taking Gann with her and married again. 

On the 16th March 1903, Bh.ora Narayan s 
widow, executed a deed surrendering the 
holding on behalf of her sons, Tihala and 
Nathu, to the lumbar,lar. Bapu obtained 
physical possession of the land in February 
19.5, and Temsa sued in the following 
August to eject him on the strength of the 
surrender. Bapu raised a number of pleas 
alleging, inter alia, that both Temsa and his 
co-sharer Saoasheo, had consented to his 
mortgage. Sadasheo, who admittedly signed 
the mortgage dted as an attesting witness, 
was joined as a co-plalntiff after trial of a 
preliminary issue. 

Bapu attacked the surrender on the grounds 

that Tihala was a major when it was execut¬ 
ed and that Ganu was not a party. He 
also alleged that the tenants had not abandon- 
ed tlie holding and that the claim was 
time-barred because the plaintiffs became 
aware of the existence of the mortgage 
more than 3 years before the suit was 
instiiubed. The issues with which we are 

concerned were:— i i. lu 

No. 1. Whether Sadasheo consented to the 

moitgage-deed at the date of its execution 
and whether Temsa consented to it subse¬ 
quently? 

No. 3. Whether Tihala had attained 

majority at the date of sarreudei? ^ 

No. 4. Whether Ganu had disclaimed 

all iutertst in the holding, and wbat is 
effect of his not having joined in the deed of 

surrender? , 

No. 6. Whether the conneoliou of the 

original tenants with the land in question 
has not ceased, and whether the plaintiffs 
cannot claim possession as against the defeu- 
dant? 

No. 7. Is the claim barred by timer 
Both the lower Courts have decreed the 
cUiin. The defendant has preferred this 

second appeal. , 

The first oouteutiou is that the aurreu e 
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is bad because Gaaa was nofc represented in 
the transaction. The document (Bshibit P. 
4) purports to affect the entire holding: and 
makes no mention of Gann. That Gann as 
son of Hiraman b3oame a co-tenant was 
impliedly admitted by the plaintiffs; for 
they pleaded that Ganu had disclaimed all 
interest in the land and was not, therefore, a 
necessary parly to the surrender.” The 
lower Appellate Court, however, has adopted 
a view inconsistect with this plea, namely, 
that Ganu is bound by the surrender because 
his mother and guardian quitted Belhati 
leaving the land drst in Narayan*s and then 
in Bhiora’s hands. This view is rested on 
the decision of Crosthwaite, J. 0., in Ba\h'iria 
V. Jugal Kishore (1). In that case the ten¬ 
ancy was never taken up on behalf of the 
minor, whereas here Ganu and his mother 
did not leave the village till some time after 
Hiraman’s death and there is nothing to 
show that, prior to their departure, either the 
landlord or Narayan denied Ganu’s title. Both 
in Bukharia v. Jugal Kishore (1) and in the 
similar case Kisan Kunbi v. Raghunath (2), 
the landlord obtained a decree for ejectment 
against the major tenant in possession. The 
circumstances, therefore, are readily distingu¬ 
ishable. No disclaimer by Ganu’s mother 
has been made out, and in March 1903 she 
had only been away from the village two or 
three years. Inasmuch,then, as the surrender 
does not expressly cover Ganu’s rights, 
Bhiora cannot be regarded as having dealt 
with more than the rights of Tihalu and 
Nathu, If Ganu, Tihalu and Nathu were 
joint tenants, the rule of law applicable will 
be that“every act doneby one joint tenant 
for the benefit of himself and his companion 
binds the other, but not those acts which 
prejudice the other:” per Lord Ellenborough, 
0, J., in Right v. Outhell (3), If they were 
tenants-in.common, Bhiora was a mere agent 
whose authority to surrender would have to 
be made out. Before the plaintiffs bad been 
two years in possession, they were ousted by 
the defendant, and since then Tihalu has 


come again upon the holding as a sub le 
or part of it. Altogether, the case is one 
which the question of abandonment 
raised in the pleadings by both i 
although the tenants were not parties, 

the plain 

(1) 2 P, L. R. 6* (2) 2 N Tj R 101 

K P- 764; 5 East 491; 2 Marsh 

5 Bsp. 149. 


to show that the tenants have abandoned 
their holding: Bhola v. Fathu (4). They 
rested their case on a surrender by two 
tenants and a disclaimer by the third prior 
to the surreudei; but they failed to prove 
the disclaimer and without it the surrender 
is bad 8D far as the third tenant is concern¬ 
ed. Their suit should, tlierefore, have been 
dismissed. 

Secondly, it is urged that on the evidence, 
Tihalu should have been held to be a minor on 
the 16th March 1903. The scribe (P. W. No. 
1) and one attesting witness (P. W. No. 2) de- 
posed positively that Tihalu was below 18, 
and the former added tha^j a special inquiry 
was made on the point, so that there might 
be no mistake. The District Julge has also 
laid stress on the fact that Tihalu was 
present and raised no objection to being 
treated as a minor. There was thus evidence 
proper for consideration on which to base the 
finding arrived at. This Courtis consequent¬ 
ly powerless to interfere. 

Thirdly, a new plea is raised to the effect 
that in 1896 Sadasheo was managing the 
affair-s of the village and so his consent 
bound Temsa. This is inconsistent with 
the defence that each co-sharer gave a 
separate consent and no more need be said 
about it. 

Fourthly, it is contended that the suit is 
barred by limitation, inasmuch as the plain¬ 
tiffs koew of the mortgage more than three 
years before the suit was instituted. In this 
connection, the pleadings are imperfect and 
the Courts below have not considered at any 
length the specific question whether Article 
91 of the Limitaton Schedule applies or not. 
As I have already held that the claim must 
fail, I prefer to leave this contention unde¬ 
cided. It may, however, be remarked that 
there is a serious difficulty in the way of 
applying Article 91 to any case of a mortgage 
by a tenant until the mortgagee finally 
supplants the tenant in possession and the 
latter abandons the holding. The landlord’s 
rights are practically unaffected so long as 
the tenant retains his connection with the 
holding, and a mere declaration that the 
mortgage is void as against him would serve 
his purpose very little, if at all. The ten¬ 
ant’s position is analogous to a Hindu 
widow’s to the extent that under section 43 
(2) of the Tenancy Act of 1883, which 
(4)15C. P. L. R. I7atp. 20. 
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poverns the present case, he cmM alienate 
pubjpct to a condition. And in declining i'^ 
the very recent case, Siiou Gopd v. Krishni, 
f5), to apply Artiole 91 to a suit by a rever¬ 
sioner to recover property of which a widow 
bad granted a lease for a term extending 
beyond her own life, their Lordships of the 
Privy Oonncil’said: — 

*‘A Hindu widow is not a tenant for 
but is owner of her husband’s property 
jfct to certain restiictions on aliena’ion 
subject to its devolving on her husband’s heirs 
upon her death. But she may alienate it 
subject to certain conditions being complied 
with. Her alienation is not. therefore, 
absolutely void, but it is pri’movoidable 
at the election of the reversionary heir. He 
may think fit to affirm it, or he may at 
pleasure treat it as a nullity without 
inteivention of any Court, and he shows 
election to do the latter by commencing 
action to recover possession of the property. 
There is, in fact, nothing for the Court either 
to set aside or cancel as a condition precedent 
to the right of action of the reversionary 
heir,” 

Till the tenant disappears, the landlord 
l.as no indefeasible right of re-entry, and so 
IfDg as the mortgagee holds as a licensee, the 
mortgage could neither be cancelled nor 
6ft asidf: the landlord is merely entitled to 
ask for a declaration that the transaction 
docs not affect hisrights,— KaMram v. P,ehuri 
( 6 ). 

In conclusion, 1 think the suit should be 
dismissed upon the principle applied in 
Vftmii V. Syed Nur (7) in view of the finding 
lhatSadasheo consented to the mortgage. 
That consent precludes the two landlords 
from acting together to avoid the transaction, 
and such an act of avoidance is one which 
section 41 of the I'onancy Act, 188d, anthoria- 
ed the landlotd”to do: see Gopal v. 
Qovtnd ( 8 ). 

The decrees of the lower Courts are set 
aside and the claim is dismissed. The plain¬ 
tiffs will pay all costs except one-half of the 
travelling and other expenses paid for the 
defendant’s witnesses. 

Vfc ree set t side. 

(5) 34 C. 320; 9 Rom. L. R. G02; 11 C. W. X. 42-h 

6 C. L. J. 334; 2 M. L. T. 133; 17 M. L. J. 154; 4 A. 
L. J. 320. 

(6) 4 C. P. L. n. 40. 

(7) 4N. L. R. 45. 

(8) 13 C. P. L. R. IIS, 
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OUDH JUDIOIvL OOMMISSlONSa’S 

COURT. 

SscovD CiVTL Appb\l No. 94 OF 1911. 

December 21, 1911. 

Present: —Mr. Piggott, J. 0. 

WALIULL AH—Plaintiff—Appellant 

tersus 

BIAZ ALT AND others—Depsndants— 

R ESPONDE.nT'I. 

Ros judicata— Appeal against only one out of two 
decrees. 

Where two decrees have been passed and both of 
them require to be set aside in order to give the dis- 
satislied party the relief which he seeks, but an appeal 
is filed against only one decree w’hile the other 
is allowed to become final, the latter operates as res 
judicata in appeal against the former. 

Appeal against, the decree of the Subordi¬ 
nate Judge, Barabanki, dated 14tH December 
1910,reversing that of the Munsif of Fatehpar, 
dated 2 th October 19.0. 

Mr. Saininllah Beg^ for the Respondents. 

JUDGMENT.—This was a suit for 
possession of one biswa of land oontsiniog a 
masonry well. There was a reference to 
arbitration, and finally the Court of first 
instance decreed the plaintiff’s olai ■: f jr 15 
bistcensis of land out of one bisiOfi claimed, 
and allowed the plaintiffs Rs. 11-10 costs to 
be paid by the defendants. Both parlies 
appealed in nsoect of the order as to 
casts. Incidentally, a question arose as to 
whether the decree had been correctly fram¬ 
ed in view of the fact that the arbitrator’s 
award covered two distinct suits. Oo this 
latter point, the parlies agreed before the 
lower Appellate Court that the decree in this 
particular suit should simply give the 
plaintiff possession of a certain well, with 
the puhriy or bullock run, appertaining to the 
same, and should contain no spscification as 
to area. The decree of the first Court was 
amended acoordingly and this piint is not 
now in dispute before me. On the quesMon 
of coats, the plaintiff contended before the 
lower Appellate Court that the learned 
Munsifof Fathepur had been quite right in 
holding that the question of costs was not 
included in the reference to arbitration and 
that he had full jurisdiction to deal with the 
same, but that the aforesaid Munsif had 
exercised that discretion wrongly and upon 
nusound principles in merely allowing the 
plaintiff Rs, 11-10 instead of a oansiderably 
laigtr sum. The decision of the lower 
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Appellate Court was that the entire question 
of costs between the parties was cancladei 
by the award of the arbitrator, which is 
interpreted as meaning that the whole costs 
of the sait should lie upon the parties which 
incurred the same. It accordinsrly dismis^ied 
the plaintiff’s appeal, and on the appeal of 
the defendants set aside that portiinofthe 
first Court’s order by which the defendants 
were ordered to pay Rs. 11-10 on accent 
of the ccsfsofthe plaintiff. As a matter 
of f:i 3 t., two decrees were drawn up and in 
each of these it is provided that the parties 
shall bear their own c^sts in the Coart of 
first instance and in the lower Appellate 
Court, The plaintiff has come before me in 
second appeal against the decree dismissing 
his appeal but has neglected to contest the 
other decree passed by the learned Subordi¬ 
nate Judge of Barabanki which allowed the 
appeal of the defendants and set aside the 
rrder of the first Court allowing the plaintiff 
Rs. 11-10 costs. Under these circum¬ 
stances, I feel constrained to hold that the 
decision of the learned Subordida^e Judge 
on the appeal presented to him by the 
defendants has become final and has the 
effect of res judicota in respect of the appeal 
now bafore me. It is out of the question 
that there should be iu existence two decrees, 
both final and conclusive between the parties* 
one by the learned Scbordinate Judge 
directing the parties to bear their own coats 
and another by this Court directing the 
defendants in this case to pay either the 
whole or any portion of the costs incarred 
by the plaintiff in the Court of first insrance. 
The point is clear on the provisions of the 
law as they stand, and the principle was 
^id down by this Court in the case of 
^amahar Prasad v. Musammat L'ichmin (1;. 
The practice of this Court has always been 
umforra in requiring a party to file two 
distinct second appeals where there have 
been two decrees passed by the lower Appel¬ 
late Court and both of them require to be 

set aside in order to give the dissxtisfie.l 

party the relief which he seeks. 

I must, therefore, dismiss this appeal with 
costs* 

(1) 6 0. 0. 384. dismissed. 
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MADRAS man. couar. 

SeOND Civil Appeal No. 949 cp 1910 

October 30,1911. 

—Mr. Justice Abdur Rahim and 
Mr. Justice Siindara Aiyar, 

VB^KADAM N’ARAYAN'A ITER AND 

A NOTRE « — DeP^NDAN fS — APPELLANTS 

versus 

SIVA SLBRAMANfA IYERand another__ 

Plaintiffs — Respondents. 

Hindu L'nu—:Harriage--Orphan girl^Quardianship 

abandoned hy paternal ralations- 2 [afernal uncle cell 

orating girVs marriage—Right to recover expenses from 
parental family —Carriage during perio I of pollution 

A maternal uncle of a Hindu girl of marriageable 
age, whose parents are dead and wliose paternal 
grandfather and paternal uncle have abandoned her 
guardianship, is justiaed in giving the girl in 
marriage and is entitled to recover the expenses 
incurred by him in connection with the marrian*e’ 
from the family property in the hands of the girl’s 
paternal grandfather and paternal uncle. 

The fact that the marriage is celebrated while the 

paternal family of the girl is in a state of pollution 

owing to the condnement of a lady in the family, does 
not disentitle the maternal unde from recoverino" tho 
expenses of the marriage. “ 

However improper it may be, according to the 

Hindu ceremonial law, to celebrate a marriage duting 

a period of pollution, the marriage is not on that 
account invalid. 

Second appeal from the decree of the 

Suhordinate Judge of Tinnevelly in A «! 

No. 103 of 1908, presented against the decree' 

of the Additional Districb Munsif of 

Tinnevelly, in O. 3. No. 52 of 1907 fO 

No. 233 of 1903) on the file of the District 
Muusif of Srivaikuntam. 

FACTS—A Hindu Brahman girl, whose 

parents had died, was living with her maternal 

uncle. Her paternal grandfather and pater¬ 
nal uncle had practically abandoned her 
guardianship. I’he maternal uncle arranged 
fir a match for the girl when she was over 
11 years and wrote to her paternal relations to 
provide funds for the marriage. They said 
they would celebrate her marriage in proper 
form but their assurance was not sincere. A 
lady of the girl’s family was at the ti'ms 
oonfined. The maternal uncle celebrated the 
gills marriage and then sued her paternal 

relations for expenses incurred by him iu the 
ma.rriage. 

Ap’Je'ilanl.for the 

B^pondents. 

JUD&MBSr.-We are of opinion that, 
under the ciroumstances meotianed in the 
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judgment, of the Subordinate Judge, the 
plaintiff wae justiaeJ in giving the girl 
Meenakshi in marriage. The grandfather 
and the paternal uncle had practically 
abandoned guardianship of the girl, and, as 
found by the Subordinate Judge, their 
assurance that they would celebrate her 
marriage in proper form was nob sincere. 
It is then urged by Mr. C. V. Anantakrishna 
Aiyar that, as the marriage was celebrated 
within two days of the confinement of the 
2nd defendant’s wife, we must disallow the 
plaintiff the expenses incurred by him m 
connection with the marriage. It might bo 
that it was not proper on the part of the 
plaintiff, accrding to the Hindu ceremonial 
law, to celebrate the marriage during a 
period of pollution, as to which, however, 
we express no decided opinion. But it is 
not contended that the marriage would bo 
invalid on that account, and we do not think 
we are called upon to punish the plfintiff 
by making him bear the expenses of the 

marriage. 

The Subordinate Judge has, however, 
given a personal decree against the defen¬ 
dants. It will be modified by directing the 
decretal amount to be paid out of the family 
property in the hands of the defendants, 
Otherwise the decree is confirmed and the 
second appeal disraissd with costs. 


(K.c. 15 0. C. 7.) 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 190 op 1910. 

November 27, 1911. 

Present: —Mr. Piggott, J. C., and 
Mr. Lindsay, A. J. 0. 

NAZIR AHMAD— Plaintiff—Appellant 

versus 

Seth RAGHUBAR DAYAL and others— 

Defendants—Resfon dents. 

Muhaynmadayi (Ilaiiafi) Fmio—D onor, ownership o^ — 
Gift, validity of—Gift invalid if riyht in abeyance. 

In tho case of a Muhammadan, subject to the lianafi 
Law, present ownership on tho part of a donor is an 
essential condition precedent to a valid gift by him. 
Such a person cannot muko a valid gift of a right 
which at the time is iu abeyance. 


Appeal against the decree of the Sub- 
ordinate .ladge, Tahsil Biswan District 
Sitapar, dated 26-,h Pebrnary 1910, revers- 
ing that of the Munsif, Biswan, dated 28fch 

August. 190J. 

Mr. Wozir Rosin for the Appellant. 

The Hon’ble Rai Bahadur Sri Ram and 
Babu Ishwari Prasid, for Respondents Nos. 1 

and 2. J L KT Q 

Mr. Muz\f ir Husiin,{or Respondent No. d. 

JUDGMENT.—These aretwuconnected ap¬ 
peals in a suit for redemption arising out of a 
mortgage, dated August 12-.h, 1851. This 
transaction hasled to much litigation,and most 
of the essential facts are to be found set forth 
in the reported case of Chaitlhri Ahmad 
Bakhsh V. Seth Roghubor Dayal (1). The 
mortgage in question was by a landholder, 
named Husain Bakhsh, in favour of Seth 
Raghubar Dayal, and possession was given 
over seven villages in return for a loan of 
R^. -1.000. In the year 1855, after the 

annexation of Oudh, Husiin Bakhsh obtained 
a decree for redemption on payment of the 
principal only and actually deposited the 
sum in Court. An appeal was, however, 
pending on behalf of the mortgagee on the 
question whether the latter was not entitled 
to interest in addition to the principal ; and 
before this point had been finally decided, 
the Mutiny broke out and the Government 
Treasury in which the principal sum of 
Rs, 4,000 had been deposited by Husain 
Bakhsh was looted, so that the mortgagee 
never received the money. At the second 
Summary Settlement, the seven villages in 
question were settled with tho mortgagee 
as proprietor and they were included in the 
tiiUtkdari sanad subsequently received by 
him. In consequence of this, a suit for 
redemption, or for recovery of possession 
on again depositing the sum of Rs. 4,000 
which was brought by Husain Bakhsh in the 
year 1862, was dismissed. In the month 
of March 1869, Muhammad Bakhsh, the 
eldest son of Husain Bakhsh, brought a fresh 
suit for redemption of the entire mortgaged 
property; be got decrees in two CourtSi 
but his suit was dismissed by the Judicial 
Commissioner on second appeal. It 
not denied that the objection whioh ha 

proved fatal to the suit brought by Husain 
(1) 28 A.l; 15 M. U.J. 407; 10 C. W. N. U6. 
2 A. L. J. 813; 2 C. L. J. 413; 7 Bom, h. R. 912, y 
0. 7i 32 I. A. 229. 
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I3a,kh8h in 1862 had been removed by the 
provisions of Act XIII of 1866 and Act 
I oflS69; bat it was held by the Jadioial 
Commissioner that after the redemption 
decree in favour of Husain Bakhsh in the 
year 1856. and the denosit of Rs. 4.000 by 
the latter in the month of April 1857, 
the mortgage lien had come to an endi 
there was nothing left to redeem, and 
Husain Bakhsh. cr his descendants after 
him, could not claim the benefit conferred 
upon mortgagors by the subsequent litiga¬ 
tion. Muhammad Bakhsh had a younger 
brother. Ahmad Bakhsh, who was a minor 
at the time of the suit brcught by the former 
and was not made a party to the same. 
Haviijg attained majority in the year 1879, 
and having effected a partition with his 
brother of the family property in their 
posseseion, by which he obtained a 7/16ths 
share of the same, the said Ahmad Bakhsh, 
in the year 1895, brought a suit for 
redemption of a 7/l6:'h8 share in the seven 
villages on payment of a proportionate 
amount of the mortgagc-lebt. The Court 
of first instance decreed the suit subject 
to payment of a proportionate share of the 
principal of the mortgage-debt with interest 
thereon at the rate of 12 per cent, per 
annum. This decree, however, was reversed 
on appeal by the District Judge of Sitapur, 
and the decision of the latter was affirmed 
by the Judicial Commissioner’s Court on the 
9th of August, 1900. The reported case in 
Ohaudhri Ahmad Bakhsh v. Seth Raghubar 
Bagnl (1) gives the result of the appeal 
brought by Ahmad Bakhsh to His Majesty 
ID Oouncil against the deoision of this 
Court. Their Lordships of the Privy 
Council expressly held that the suit brought 
by Muhammad Bakhsh in 1869 had been 
dismissed on insufficient grounds and ought 
to have succeeded. They held, further, that 
Abmad Bakhsh was entitled to maintain the 
suit brought by him for redemption on 
payment of a proportionate amount of the 
mortgage-debt and, setting aside the decree 
ot this Court and that of the District Judge, 

bitapur, they restored that of the Subordinate 
Judge. 

In order to explain how the present suit 
was brought, Ibis necessary to set forth the 
pedigree of Ohaudhri Husain Bakhsh. \7e 
may remaik at once that we are now 
concerned only with the children of this 


gentleman by his first or principal wife. 
It appears that he had also a second or inferi¬ 
or wife, who bore him one son; bub so far as 
the case before us now is concerned, we may 
take it settled by the decisions of the 
Courts below that this second widow and her 
son were not heirs of Husain Bakhsh and 
took no share in the estate left by him at the 
time of his death. This was probably the 
result of some family custom relating to 
unions with women of inferior social status 
and to the fact that provision was made for 
this second wife and her son by Husain 
Bakhsh in his life-ti me. Setting aside, therefore, 
the question of this stoond marriage, we find 
that Husain Bakhshlefta widow, named Munni 
Begam, two sons (Muhammad Bakhsh and 
Ahmad Bakhsh aforesaid) and two daughters, 
Wazir Begam and Taj Bibi. The former has 
died leavingadaughter, named Ahmadi Begam, 
while the latter has left a son, named Nazir 
Ahmad, who is the plaintiff in the present 
case. Nazir Ahmad claims that the devolu¬ 
tion of the estate of Husain Bakhsh, in so far 
as it relates to the equity of redemption in 
the seven villages which were the subject of 

the mortgage of 1851, should be treated as 
governed by ordinary Muhammadan Law, 
according to which the entire estate being 
treated as a unit of 16 annas, Munni Begam 
would succeed to a share of 2 annas, the two 
sons to a share of 4-aunas 8-pie3 each and the 
two daughters to a share of 2 annas 4.pies 
each. He himself claims to have succeeded 
by inheritance to a share of 1 auna llj-pies 
out of the 2 annas 4-piGs inherited by his 
mother, and he sues for redemption of this 
share on payment of a proportionate amount 
of the mortgage debt with such interest as 
the Court may see fib to award. The defend¬ 
ants in the case are, -first, the representatives- 
in-interest of the original mortgagee, secondly^ 
Ahmad Bakhsh, the successful plaintiff iil 
the suit decided by their Lordships of the 
Privy Council, and thirdly, Musammat 
Ahmadi Begam, daughter of Wazir Begam, 
The last mentioned was a pro/orma defend¬ 
ant only and has put in no appearance 
throughout the proceedings. The mortgagees 
resist the claim on various grounds, but 
principally on the ground that the entire 
estate of Husain Bakhsh was divided in his 
Hfe time between his two sms Muhammad 
Bakhsh and Ahmad Bakhsh, that nothing 
passed at the death of Husain Bakhsh tg 
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p\thev of hia daaghtera and tha^ the plainMFE 
has conaeqaently no rights in the property 
in suit on the strength of which he cm 
claim to redeem any porfion of the mortgage. 
Ahmad Bakhah resisted his nephew's claim 
on various grounds, but we are at present 
concerned only with his plea to the effect 
that, if redemption is decreed of any share 
of the mortgaged property in favour of the 
present plaintiff, that share should be taken 
entirely ont of the 9/16fch8 now in possession 
of the mortgagees and not from the 7/lf5bh3 
share which he himself has succeeded in 
redeeming. The Court of Brst instance, the 
learned Munsif of Biswan, decreed the 
plaintiff's claim as against all the defendants 
for redemption of a share of 1-anna 11 Jrd- 
pies on payment of Rs. 496*5 4, being a 
proportionate share of the mortgage-deb", 
together with interest on the above at 1 par 
cent, per mensem calculated from certain 
dates as set forth in the decree. There 
were two appeals to the Court of the Sub¬ 
ordinate Judge, one by the mortgagees and one 
by Ahmad Bakhah. That Court has reversed 
the findings of the Muiaif on the principal 
issues in the case and has dismissed the plain¬ 
tiff’s suit altogether. Hence, we have now 
before os two appeals by the plaintiff 
MazT Ahmad arising out of one and the 
same suit. 

It seems almost worth while at the outset 
to say one word regarding the broad equities 
of the case, because the decision of the lower 
Appellate Court seems to ha7e been largely 
influenced by a feeling on the part of the learn¬ 
ed Subjrdinate Judge that the present suit 
was something of an afterthought, that the 
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dismissing his suit. If, therefore, the present 
plaintiff can make out any valid case in law, 
there seems no good reason for regarding his 
claim as braring hardly on the defendants- 
mortgagees from the point of view of equity. 

The principal issue which we have to 
determine is whether or not the rights of 
Husain Bakhsh in the property now in suit, 
that is to say, in the equity of redemption 
in respect of the seven villages mortgaged in 
1851, descended to his heirs according to 
the ordinary rules of Muhammadan Law. The 
presumption is that they did so descend 
unless and until something to the contrary 
is proved. In so far as the present claim 
is resisted, either by the mortgagees or by 
Ahmad Bakhsh, on the ground of any family 
custom excluding the daughters or the widow 
from their rights of inheritance under the 
personal law of the parties, the case is 
concluded in favour of the plaintiff by the 
flndings of the Courts below, and the appeal 
has not been resisted before us upon any such 
ground. The case for the defendanta- 
mortgagees is that Husain Bakhsh in his 
life-time gifted away his entire estate to his 
two sons, Muhammad Bakhsh and Ahmad 
Bakhah, in the proportion of 9/16th8 to the 
former and 7/l6bhs to the latter, and the 
disposition so made included the equity of 
redemption in respect of the mortgage in 
suit. This is the main point on which the 
Courts below have differed. The learned 
Subordinate Judge has fcuud that Husain 
Bakhsh did so divide his property in his 
life-time by way of gift, that the gift thus 
made in favour of Muhammad Bakhsh and 
Ahmad Bakhsh included the aforesaid equity 


widow and daughters of Husain Bakhsh of redemption and that there is no reason 

never in their lifetime setup any olaitn to why the said gift should not be held to be 

succession by way of inheritance to any valid and enforceable by reason of any special 

portion of hia estate and that the plaintiff provision of the Mnhararaadan Law on the 

Nazir Ahmad is trying to upset the long subject of gifts, which this Court is expressly 

established possession of the mortgagees oti bound to enforce where the parties are 

the strength of something little batter than Muhammadans by reason of section 3 of the 

a mere quibble. If the cise is to be locked Oudh Laws Act (XVIII of 1876). Against 

at from this point of vievv, it seems advisable this finding, the appellant urges m the 

to hear in mind tliat their Lordships of tlie main three pleas;- 

Privy Council have distinctly held that the (^1) that the evidence regarding the gjft or 

suit for redemption of the entire mortgaged disposition of his property made by Husain 

property brought by Muiiammad Bakhsh in Bakhsh in his life-time falls short of proTing 

1369 ought to have been decreed, s) tliat that the latter did in fact gift away to his son 

the family of the original mortgagir has his rights of redemption in respeob of tho 

suffered injustice through Hie aoquiesconoo villages in suit; 

of the plaintiff in the .locrea of (hi.a Court (2) that at the time when the said gift iB, 
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alleged to have been made, Husain Bakhshin 
fact possessed no rights whatever, whether of 
redemption or otherwise, in respect of the 
seven villages mortgaged in 1851, so that he 
could make no valid gift of the same, more 
particularly in view of the requirements of 
Muhammadan Law which make actual owner* 
ship or possession on the part of the donor a 
condition indispensable to the validity of any 
transfer by way of gift; 

(3) that in any case, a gift of the mere equity 
of redemption in mortgaged property would not 
be valid under the personal law of the parties, 
they being Sunni Muhammadans, inasmuch as 
the thing gifted would be incapable of actual 
seizing by the donee. 

Although we allowed this third point to be 
argued before us, and it was in fact argued at 
considerable length, we have come to the 
conclusion that its determination is un¬ 
necessary to the decision of the present suit, 
and that it is not advisable that we should iu 
this place commit ourselves to any expression 
of opinion on the subject which after all would 
have the force merely of an obiter dictum. 

The second contention put forward by the 
appellant is, in cur opinion, well-founded and 
sufficient in itself to determine the point in 
issue in the appellant's favour. We have 
already pointed cut in dealing with the 
history of the case that at the second 
Summary Settlement, the villages in suit were 
settled with the mortgagee as proprietor, and 
hi? talukdari rights in respect of the same 
were confirmed by sanad. Ic was expressly 
on this ground that the suit brought by 
Husain Bakhsh in 1862 for recovery of 
possession over the same was dismissed, and 
their Lordships of the Privy Council 
deciding the suit brought by Ahmad Bakhsh 

have nowhere expressed any doubt as to the 
correctness of the decision in respect of this 
suit of 1862. The rights of all proprietors of 
land in Oudh had been confiscated and this 
confiscation swept away for the time being 
whatever right or title Husain Bakhsh 
himself or his mortgagee possessed in respect 
of the villages in suit. The grant which 
followed in favour of the mortgagee conferred 
upon the latter full proprietary title in 
respect of these villages and, apart from the 
subsequent legislation, Husain Bakhsh, cr his 
heirs after him, would have had no right of 
redemption. The obstacle in their way was 
only removed by the passing of Acts XI[I of 


1S66 and I of 1869, section 6 of which latter 

Act provided, as to lands which were in the 
possession of mortgagee at the time of the 
Muh'ny, that a sufiad should not necessarily be 
a suit for their redemption. Now, Husain 
Bakhsh died on the 17th May 1862, and it 
follows that from the date of the confiscation 
to the date of his death, he actually possessed 
no right of redemption, no light which he 
could successfully enforce in law, in respect 
of the said villages. It is true that he died 
during the actual pendency of the 
suit, which had been filed by him on the 
24th of February 1862, for redemption of 
the mortgaged villages, or for recovery of 
possession of the same on payment of 
Rs. 4,000 in accordance with the decree which 
he had previously obtained on the I9fch of 
May 1856 ; but that suit was itself dismissed 
after the plaintiff’s death, and it cannot 
reasonably be suggested that Husain Bakhsh 
possessed during the pendency of that suit 
any rights which would not have appertained 
to him if that suit had never been brought 
Under Muhammadan Law. at any rate it 
appears beyond question that present 
ownership on the part of the donor of the 
thing gifted is an essential condition pre- 
cedent to a valid transfer by way of gift 

If, therefore, Husain Bakhsh possessed durinff 
the yeare 185S to 18o2 do rights enforceable 

in law in respect of the villages in suit it 
appears to us impossible to hold that he oonld 
make a valid transfer by way of gift in 
respect of the same. The two authorities 
principally relied on by the appellant in 
respect of this part of the case, Imdad Hutnin 
V. Az<z un nissa (2) and Ohaudhri Mehdi 
Hasan v. Muhammad Hasan (3), seem to ns 
m point and in no way controverted by any 
authorities to whioh we were referred on the 
other side. The learned Advocate for the 
respondents-mortgagees was unable in the 
coarse of argument to put the case for his 
clients any higher than this, that the riirhta 
of Hnsain Bakhsh as mortgagor were in 
abeyance from the date of the confiscation 
and revived in favour of his descendants in 
coDseqaenoe of the legislation of 1866 and 1369 
E ven if we accepted this aa a correct statement 
of the case, we would only say that we know 

(2) 23 0. 483; 23I.A. 8. 

(3) 28 A. 439; 10 C W NT 'Toft o * v 
8 Bom. L. B. 387, 9. 0. C. 10^, 1 k l! T. 
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of no anthorty for holding Ihat a valid g‘ft 
of a right, which is at the time in abeyance 
can be made by a Mnharamadan sibjeofc to the 
Hannfi Law. 

The point becon e=> even clearer in favour of 

the appellant when we conaider the evidence 
bearing upon the disposition of his property 

which Husain Bakhsh did, undoubtedly, make 
shortly before his death. The main piece of 
evidence on this point consists of a petition 
Exhibit Al, dated 2lst, of April 18o2, which 
was presented by Husain BukhsK to the 
Revenue authoriiies. The petition itself 
relates directly and exclusively to the villluff^s 
then in the possession of the said Husain 
Bikhsh and has in itself no connection with 
the raortgaffed villages now in suit. In respect 
of the property then in his posssessiou Husain 
Bakhsh states that, on account of old aga and 
continued illness he finds himself unable to 
look after his property or to carry out the 
orders of Government in respect of the same. 

T n view of these facts, he goes on to say that he 
has made a certain disposition of his property 
of which he asks the Revenue Court to take 
notice, so that appropriate entries may be 
made in the revenue registers in r.^spect of 
the same. He mentions that he has made 
provision for his son by his sscond or inferior 
wife, whom he speaks (.f as ni^cthi as dis¬ 
tinguished from the first wife who is described 
as hyaKt'i'\ the said provision conist- 

ing of the gift oF a single village by 
way of mainlen'ence. Tlio whole of the 
rest of his property * (hid ilaka)'* the 

petitioTKi’ states that he has divided be¬ 
tween his two sons hy the aforesaid 
"'zivjt hydita", in the proportion of 9/16tha 
to the elder son, Muhammad l^akhsh, and 
7/l6tha to the younger son, Ahmad Bikhsh. 
The latter being still a minor, the petitioiifr 
desires that the I iii:h irdur^hip and manage¬ 
ment of the property should remain 
with Muhammad Bakhsh, and that the 
name of Ahmad Bakhsh he entered in 
the registers as a co shat or entiled to his 
share of profils. T'lure is abundant evidence 
that this petition was acted upon, that the 
widow Muni Begain and the two daughters 
Wazir Begam and Taj Bibi never questioned 
the validity of the ariangement tlias made 
in favour of the two sons, and that Muham¬ 
mad Bakhsh and Ahin.id Bak];ish eventually 
^iivided the property in their possession 
eiinoDgst themselves according to the shares 


specified in this petition. We find it difficaU* 
however, to see how the whole of this evidence 
can be treated as proving that Husain Bakhsh 
did in fact give away to his sons his rights 
in the mortgaged vilUges which are now 
in suit. It has been pressed upon us in 
argument that the finding of the learned 
Subordinate Judge on this point is one of 
fact and so binding upon us in second appeal. 
Apart, however, from the point of law which 
we have discussed in dealing with the second 
of the contentions put forward on behalf of 
the plaintiff-appellant, there seems to us 
considerable difficulty in accepting this 90^ 
called ‘finding* of the learned Subordinate 
Judge regarding the gift itself. He appears 
to have treated this petition, Exhibit A 1, 
if it were a deed of gift, that is to say, a 
document of title by which the transfer in 
favour of the sons was actually effected. 
Looking at it from this point of view, he 
discusses the intention of the^^ donor and 
infers from the use of words kul iTafeu 
and from the ab^enc) of any evidence to the 
contrary that the gift must have been 
intended to include any immoverble property 
of whiMi Husain Bakhsh was possessed at 
the moment, and. therefore, also whatsoever 
rights he might have in respect of the mort¬ 
gaged villages now in suit. His actual finding 
seems to bs erabolled in tbs fill owing 
words;—“Holding that Husain B^kishdid 
actually divide the remainder of his properly, 

I must also hold, in the absence of anything 
to the contrary, that he intended to divide 
also his rights in the mortgaged villages. 

Now, this is obviously not the poin*^. TKia 
petition, Exhibit A 1, is not itself a deed of 
gift ; it is a piece of evidence in respect of a 
transfer by way of gift alleged to have been 
previously effected. A mere finding that 
Husain B ikhsb intended to divide also the 
seven villages—as, for instanos, in the event 
of bis succeeding in obtaining possession o 
the same — might be perfectly o^rreot, an 
yet would be quite irrelevant to the question 
in issue in the present suit. It n^st 0 
remembered that the suit brought by Hnsaia 
Bakhsh on Febrnaiy 24th, 1562. for recovery 
of possession of those seven villages 
payment of Ks. 4 000, was actually P®*' 

when this potion, Exhibit Al. was present 

before the Revenue Court. It so bapp^B 

that on a date subsequent to 

Exhibit, napaely, on the 7tb of }lay j 
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Husain Baklish did actually present a 
petition to the Civil Court before which his 
suit regarding the mortgaged villages was 
pending. In that petition he does not state 
that he has gifted away his rights id respect 
of the seven mortgaged villages to his 
two sons, nor does he ask that their names 
may be brought on the record as plaintiffs 
in place of his own; he simply asks that 
the trial of the suit may be expedited and 
a speedy decree given in his favour. It 
appears to us that whatever the intentions 
of Husain Bakhsh at the time may have 
been, there is no good evidence that he 
actually did make any gift in favour of his 
sons in respeot of the seven villages. The 
mere fact that the widow and daughters, 
as wfll as the two sons of Husain Bakhsh, 
accepted as final the disposition made by the 
latter of the property actually in his posses¬ 
sion, can scarcely be said to have any 
direct bearing on the question whether 
any disposition was in fact made in respect 
of the villages now in suit. The suit 
brought by Muhammad Bakhsh in 1869 was 
one for redemption of the entire mortgaged 
property ; and we may reasonably suppose 

that after the failure of this suit, and until 
Ahmad Bakhsh won h s appeal to the Prlry 
Council in the year 1905, the rest of the 
family did not look upon their rights in the 
seven mortgaged villages as a matter of any 
particular interest to them. 

For these reasons, we are of opinion that the 
main issue in this case must be decided in 
favour of the plaintiff. We hold that there 
was no valid disposition by way of gift on 
the part of Husain Bakhsh in favour of his 
two sons in respect of the equity of redemp¬ 
tion in the mortgaged villages. It follows, 
under the circumstances of this case, that 
those rights must be held to have devolved 
upon the heirs of Husain Bakhsh in accord¬ 
ance with the rules of Muhammadan Law. 
This finding disposes of the main question in 
issue in the case; we have only to deteimine 

certain matters of detail, which may be stated 
as follows:—• 

(1) We see no reason for holding that (he 

present suit is barred by limitation. Once it 
be found that the plaintiff has acquired by 
inheritance a right to a share in (he equity of 
redemption in respect of the mortgaged pro- 
perty, his case falls within sixty years* rule of 
j imitation and the suit as brought ie within 


time. The finding of the hwer Appellate 
Court on this point merely amounts to saying 
(hat if the plaintiff be held to have failed to 
establish his right as mortgagor, then the 
suit must necessarily be dismissed. 

(2) With regard to the extent of the share 
claimed by the plaintiff, we find that this was 
in issue in the Courts below and that the point 
is raised in the memorandum of appeal to 
this Court. It appears, however, from a 
consideration of the evidence and of the 
judgment of the first Court that the case for 
the respondents-morfgagees in Courts below 
was that thb share of the plaintiff Nazir Ahmad 
in the estate left by his mother*s father should 
be diminished because of the existence of the 
second or inferior wife and of her son Fakir 
Bakhsh, This point we have already held to 
be concluded in favour of the plaintiff. The 

argument before us on behalf of the respond¬ 
ents was based npon the statements made by 
Nazir Ahmad himself when examined as 
a witness, from which it was sought to show 
that at the time of the death of Taj Bibi (the 
mother of (he plaintiff), she left surviving 
her a husband and two other sons besides the 
plain(iff Nazir Ahmad. It seems to us that 
this point does not fairly arise on the plead- 
ings, and that it cannot in any case be sup¬ 
ported merely on the strength of sta.ements 
made by Nazir Ahmad with reference to facta 
alleged to have occurred, and to circumstances 
said to have existed, at a time when he was 
himself four years of age. The first Court 
recorded an express finding on the evidence 
that tne plaintiff was shown to be the only 
surviving son of Taj Bibi, and that his share 
in the property in suit would amount to 1-anna 
iH-pies as claimed. This finding has not 
been disturbed by the lower Appellate Court 
and we do not think that, as the case stands* 
we ought either to reverse it or to remit an 
issue on the subject for further trial. 

(3) There remains the question of interest. 

On the terms of the mortgage contract of 1851* 
it would appear that the mortgagees were 

entitled, not only to the usufruct of the pro¬ 
perty, but aUo to receive in addition simplj 
interest on the mortgage debt at the rate of 
Rs. 3-2-0 per cent, per mensem The Court 
of first instance has been content to follow 
the precedent set by the learned Subordinate 
Judge who tried the suit brought by Ahmad 
Bakhsh in the year 1895, and whose decision 
was aSrmed (thougrh without any speoifig 
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(liscuFsion of (bis particular point) by tbeir 
Lordships of the Privy Council in the case 
reported as Chf>udhri Ahmad BaJfhsh v, Seth 
Eaghuhar Daynl (1), We think we are jasiififd 
in doing the Pfirae and in restoring, on this 
point, the decree of the Court of first in¬ 
stance. 

(A). There reroains enly tie questior, 
which is really one between the two pe*8 of 
respondents, namely, whether the V-anras 
share already redeemed by Ahmad Bakhsh 
should be altogether exempted from the 
present decree or should be made propor¬ 
tionately liable under the same. Now it 
may be that at the time when he bronght 
his suit in lb95, Ahmad Bakhsh would not 
have been entitled to so large a share as 
TAfiths of the mortgaged property except 
under the terms of the disposition made by 
Husain Bakheb in bis life time which we have 
declined to enforce. We find, however, that 
be has now acquired by inheritance from bis 
father and from his mother a share which 
exceeds 7/Hlha of the total estate left by 
Husain Baktsb. Under the circumstances, 
we think that he should be left in the 
enjoyment of the 7-annaa share acquired by 
him under the decree of the Privy Council 
and that be is not bound to make over any 
portion of the same to the present plaintiff. 

1 he result is that we accept the appeals of 
the plaintiff and set aside both the decrees of 
the lower Appellate Court. In place thereof, 
we restore the decree of the Court of first 
instance, except that we decree the plaintiff’s 
claim as against the share in the possession 
of the raortgagees respondents, exempting 
frem the operation of the decree the 7*anna8 
share at present in the possession of the 
defendant-respondent, Ahmad Bakhsh. We 
allow the plaintiff three months from the 
date of this decree in which to deposit the 
required amount in Court, and in the event 
of his doing so, w e direct that the mortgagees- 
respendents do pay the costs of the plaintiff- 
appellant throughout. If payment be not 
made as directed, the suit will stand dismiss¬ 
ed with costs and the plaintiff’s right of 
redemption will be extinguished. The plain¬ 
tiff will, in any event, pay the costs of the de¬ 
fendant Ahmad Bakhsh in both Courts. 

Appeal accepted. 


(b. c. 207 P. li. R- 
PUNJAB CHIEF COURT. 

Civil Revision Pet.tion No 1383 op 1911. 

July 29, 1911. 

PreFenft —Mr. Justice Chevis. 

NARSHING DA^'—UbeNDANT—P etittokbb 

t ersus 

SHAM AS DIN—Plaintiff—Respondent. 

Contract—Sale ot goods-Lien for unpaid purchase- 
money—Consideration agreed to he paid at a future 

^^The defendant in thia case sold certain goods to the 
plaintiff receiving a part of the consideration at the 
time of sale and agreeing to receive the balance by 
instalments ; the goods were agreed to be delivered, 
some on demand and the rest on a date before the 
date of payment of the first instalment. The defend¬ 
ant having failed to deliver the goods, the plaintiff 
claimed damages: 

Held, that the defendant was liable. 

PelitioD, under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Canse Court, Lahore, dated the 5th 
April 1911. decreeing plaintiff’s claim. 

Rai Sahib Lala Sukh Dial, for the Peti¬ 
tioner. 

Lala Dhnrm Dai Suri, for the Respondent, 

JUDGMENT.—Rai Sahib Sukh Dayal 
argues Ihat defendant was Justified in refne- 
irg to hand over the goods until plaintiff 
lad given him some surety or satisfaction 
for the payment, I cannot agree. The 
terms cf receipt clearly show that the goods 
were bought for Rs. 350, that Rs* 50 was 
paid in advance, and that the goods were 
to be delivered some on demand and the 
rest on 15ih December 1£09, that the rest of 
the Fale money was to be paid by instal¬ 
ments beginning from 28th December 1909. 

If defendant had sold on condition that 
plaintiff was to execute a bond before the 
goods were delivered, the case would have 
been different. 

I see no good cause for revision. 

Dismissed with costs. 

Petition dismissed. 
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(s. c. 15 C. L. J. 151.) 

CALCUTTA HIGH COURT. 
Criminal Revision No, 94.5 cp 1911. 

November 17, 1911. 
Present:-Mr. Justice N. Chatterjea. 
KHIRODB CHUNDER ROY 
CHOWDHURT— Accused — Petitioner 


V67 BUS 

EMPEROR —Opposite Pakty. 

Penal Code {ActXLV o/.]860). s. 292~Obsceue hook- 
lest oj obscenity, what xs-Religious publication- 

Uoings of divine persons-Religious book Natu Chun* 

^hether obscene-Not taking notice cf obscene hook 
previously, no ground to justify publication. 

ihe test m determining the obscenity of a publica- 
tion is, ^vhether the tendency of the matter charged 
as obscenity is to deprave and corrupt those into 
whose hands such a publication might fall 

^ 37 L.T.M.O. 89j 18 L. T. 

395; 16 W. R. 801; 11 Cox. C. C. 19, followed. 

* 1 , A ^ work is one of which it ascertain 

that It would suggest to the minds of the 3 'oung of 
either sex or even to persons of more advanced years 
thoughts of a most impure and libidinous character 
then its sale is a criminal offence, and it is 
immaterial that the accused has in view an ulterior 
object which is innocent or even laudable. 

T 261; 41 L.J.M.C. 85; 26 

on n* Queen-Empress v. Prashram, 

0 A ^ Empress v. Indarman, 

o A, 837 at p. 843, relied upon^ 

As the tendency of a religious publication is not 
to deprave or corrupt the morals of persons, it is 
not obscene within the meaning of section 292 of the 
Indian Penal Code. 

But if the objectionable passages contained in a 
religious book are extracted and printed separateh’ 
and such passages deal with matters which are to bo 
judged by the standard of human conduct and the 
tendency of such publication is to deprave and 
corrupt those whose minds are open to immoral 
influences, such publication may not be justified on 

I. . — passages formed part of a 

religious book. 

The Crya book Naiu Churi is not an obscene 
pub ication, as it is an old religious w’ork 

and the incidents desciibed in the book would not 
Buggest immoral thoughts in those who believe in 
the divinity of Krishna and Radha. 

CrimiDal Revision against the order of the 
Eeputy Magistrate of Cuttack, dated the 13th 
1911, confirmed hy that of the 
fc’essions Judge of Cuttack on the 15th 
June 1911. 

Messrs. S. Boy ai d J. Eorooah with Babu 

Suresh Chandra Ohakra:^arty^ for the Peti¬ 
tioner, 

Mr. B. 0. filter (OflSciating Advocate- 
General), for the Crown. 

JUDGMENT.—The petitioner has been 
convicted by the Deputy Magistrate of Cut¬ 
tack under section 292 of the Indian Penal 
Qo^e fop haying printed fop eale an obscene 


book called “Natu Chari** or the “Theft of 
Tops” and sentenced to pay a find of Rs. 50. 

The book, or rather booklet, consists of 7 
small pages and purports to be the composi¬ 
tion of one Dina Sundari, said to be an Urya 

poetess. It purports to deal with an incident 
in the lives of Radha and Krishna taken from 
the Urya Haribans, a sacred book of the Uryas. 
It passed through several editions in print 
and 18 said to have been in palm leaf Mss. 
for about a hundred years. It was re¬ 
gistered 15 or 20 times previously with¬ 
out objection and appeared in the Bengal 
Library Catalogue of books in the Calcutta 
Oozelle as a mythological publication. It was 
printed in the Star Press of which the peti- 
fioner is Ihe proprietor. 

The plea of the accused was that the book 
is not obscene within the meaning of section 
292 of the Indian Penal Code and that he is 
not guilty. He was tried summarily by the 
Deputy Magistrate cf Cuttack who, however, 
recorded the evidence in full. The learned 
Deputy Magistrate held that the book was 
obscene and convicted and sentenced him as 
stated above. A Rule was granted by this 
Court to show cause why the conviction and 
sentence should not be set aside, on the ground 
that the publication complained of is a re¬ 
cognised religious work which has been pub¬ 
lished in its present form for the last hund¬ 
red yearp, and it, therefore, does not fall within 
Ihe meaning of section 292, Indian Penal 
Code. 

The officiating Ad vooafce-General, who 
appeared to show cause on behalf of the Crown, 
has contended, in the first place, that the find¬ 
ing of the learned Deputy Magistrate that the 
took is obscene is a finding of fact and that 

this Courtshouldnot, therefore, interfere. The 

learned Counsel for the petitioner, on the other 
hand, strongly urged that as a question of con • 
siderable importance was involved in the case 
the Court should look into the facts. Having 
regard to the importance of the case, Counsel 
on both sides were allowed to argue the case 
on the merits. 

The principles upon which the obscenity of 
a publication are to be determined are well- 
established. In the leading case of Reg. v. 
Ricklin (1), Cockburn, C. J., stated: “The 
test of obscenity is this, whether the tendency 
of the matter charged as obscenity is to 


(1) 3 Q. B. 360} 37 L. J. M. C. 89; 18 L. T. 
Vr. R. 801} 11 Cox. C. 0.19, 


9S4 


INI’IAN cases. 


[1912 


KHIRODE CHANDER ROT CHOWDHTJftT V. EMPEROR. 


deprave and corrupt those whose minds are 
open to such immoral intlaences and into whose 
hands such a publication might fall.” If m 
fact the work was one of which it was 
certain that it would suggest to the 
minds of the young of either sex or even to 
persons of more advanced years thoughts of a 
most impure and libidinous character, then its 
sale was a criminal offence and it was 
immaterial that the defendant had in view an 
ulterior object which was innocent or even 
laudable, h'ee also Sieele v. Branmn (2). 
The principles laid down in the above cases 
have been followed in this country in several 
cases ; see Quetn-Ewjy^ss v. Paroshrnm (3), 
Eitsperor v. Hari (4) and Empress v. 

Indarman (5). 

These priciples are not disputed on behalf 
of the petitioner and cannot, be disputed, but 
what is contended on his behalf is that the 
publication is a religious woik, that the 
incident is taken from Haribans, a sacred work 
among theUryas, and deals with a love story 
of Radha and Krishna which has a deep 
allegorical meaning and which it is a sacrilege 
to call obscene, that similar passages occur in 
various other religious works of the Vaishnabs 
such as Srimat Bhagabat, Gita Gobinda and in 
many classical w rks in Sanskrit and Bengali 
and Urya. The learned Counsel for the Crown 
contended, on the other hand, that though a 
religious or classical work is not obsce- e mere¬ 
ly because it contains some obscene passages 
and altbougb Haribans may be a sacred bat k 
with the Uryis, the publication of somo 
obscene passages from such a book divested 
from the book itself cannot be justified and 
■would fall within the purview of section 292 
of the Indian Penal Code. It was contended 
that “Natu t^huri” was not itself a recognis¬ 
ed religious work and though there might he 
objectionable passages in the Haribans, there 
is no reason why the obscenity of it should bo 
brought out in an aggravated form in a cheap 
work (priced at 2 pice only) where only a few 
passages bad been extracted dissociated from 
their context for the depravation of those 
people whose state of mind was such as would 
easily fall a prey to depraved and corrupt 
thoughts contained therein. 

(2) L. R. 7 C. P. 261 j 41 L. J. M.C. 85; 26 L. T. 509; 

20 W. U. 607. 

(3) 20 B. 193. 

(4) 28 A. 100; A. W. N. (1G05) 203; 2 Cr. L. J. 520. 

(5) 3 A. 837 atp. 843. 


The defence did not examine any witnesses 

but cross-examined the proseoation witnesses 
and pnt in certain books in evidenoe snob M 
the Gita Gobinda (in Urya), the Sanskrit 
Gita Gobinda in Bengali character, Ragbu- 
vansa, the Bible, tbeUrya Haribans and seve- 
ral other editione of the Natu Ohun Some of 
the books and certain passages in others were 
marked Exhibits. The publication in question 
is a poem in the Urya language consisting of 
28 stauzfxs and ends with a Sanskrit sloka. 
The incident described in the book is borrowed 
from the Urya Haribans, but the book is not 
an extract of certain passages from the 
Haribans. The inlcdent, so far as it goes, is 
complete in itself. The language of the 
is the author’s own and differs from 
the Urya Haribans, but the story and the 
sentiments are the same. The original 
Haribans in Sanskrit was not produc¬ 
ed in evidence and 1 have not been able to 
find the story in the Sanskrit Haribans. But 
one of the witnesses for the proseoation, 
Narain Prasad Mahanti, Deputy Inspector of 
Schools, says that the story of Salu Ohun 
will be found in Vaishnab literature and that 
he has read it elsewhere. Whatever that may 
be, it is certainly contained in the Urya Han- 
bans which is on the record and which, the 
evidence for the prosecution shows, is a very 
sacred work of the Urya Hindus. EnS*'®" 
translations of the “NaU Ohun and 
of the portion of the Urya Haribans 
dealing with the incident (together with the 
Urya poems in Bengali oharaotei) were 
furnished to the Gourt and to the Conns^ for 
tbo Crown on behalf of the petitioner. T cy 
are aunexed to this judgment. The transla¬ 
tion was not objected to (except as to ® 
meaning of the word Rati with which I wi 
deal later on) by the learned Counsel for the 
Crown who admitted that the langoags in 
which the story is described in^the 
is as objectionable ns that of Natu Ohurt, 

The objectionable passages are contained 
in stanzas 6 to 11, where Krishna is described 
as touching the left breast of ^ Radlw ft® 
asking her questions about it as 

asking Radha for caresses and for 
in stanzas 23-26, where Radha is desonbea 
as removing the cloth from her breast w e 
two tops and siring miraoulonsly 
to the ground and Krishna looked a ® 
brenst. The word Rati was held bv Ih® 

Tionntir ^fftffiatrate to mean carnat 
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'-as taken to the 
above by Ooansel on behalf of the petitioner 

as love and who contended 
that Bofj means spiritaal anion in the love 

n! Krishna. The word 

the L *“ bat in 

the ordinary acceptation of the word it 

be^T coarse, and I think it may 

storv by ordinary people. The 

story however, as related in the book, shows 

that It could not relate to human beings In 
Kris^nr- “ ^I’o ''o "Nntn Ghuri" 

Krishna m described as a boy of 5 years 

passages ^h ‘be objectionable 

passages themselves as JagannUh (Lord of 

the world), Achyuta (the nnfallen), Pilab,s 
vthe yeilow.robed). Deb Muran (God Murari), 
all being names of the divine Krishnl 
There can be no doubt (and the witnesses 

for he prosecution admit) that the dropping 

Radht- ”°‘biDg when 

Ss an .1 kT “'’® ooPornatural 

r was These go to show that 

KrisT “°‘i, ^ ‘^®®c''iplion of Radha and 

.pS(»“ ‘ 

and Krilh?a f dalliances of Radha 

sajf “Kriah^ W'tness for the prosecii'.ion, f 
sajf. Kiiahna is an incarnation of the I 

Inrtrird ir*^ '® ‘be human soul h 

sen tatioh of I t!®"!,® ^'le^oHcal repre- c 

sou w th the h ‘b® ^ePeeme b 

of rnan • A va nT\ ®“u * * ® ’ “ 

man. Ayan Ghosh, the husband of Radha 0 

a representation of,the world tryio^l fe’ ^ 

iXii" i"J‘- *"«■ i. ” 

Xaorv anH fh “®‘ ‘bicb the deep in 

love ^ ‘be spiritual signiBcanoe of the 0/ 

ove stories cf Radha and Krishna can bl wr 

a certa’in'^r ‘’7 '^bo have not Gi 

the H of spiritaal culture. But do 

n«!i;e I ^ ^ generally and Vaishnabs in tio 

Krishn °P°" K^dha and reg 

fige their 7™®" “ot goc 

hnm n , by the standard of niy 

numau conduct or a «5 7 n or,,,. • *k 

nronfir Th^r, the 

proper. They are worshipped ag deities He 

ShThes ®" ignorant Hindu, to 

culture for ‘be spiritual groi 

ing of tho 7 tbe esoteric mean- call 

>Pg of thp Iplge (mystrions deeds) of Radh^ Pot 


the and Krishna, would look upon them a<i A- • 
ner persons and all the incidents in their IWelZ^ 
ded clading the amorous incidents as divine and 
ove the latter would not, therefore raise ^ 

ord thoughts in the minds of Hildas who h r 

hna in the divinity of R,dT 7 ^!.believe 

t m Hindus from their infancy see Radha and 
it p'shna worshipped in temples and some 
lay have the images of Radha and Krishna Tn 

W® Radh ®''" ^bey learn to look upon 

I. iic*." *’ 

:t; ".7" :r :“ir\ 'r 

Die witnes.=; of the remaining seven wl/""'"®' 
of ono IQ a ii ^ seven wifcnessei, 

ot one 18 a Ohrisfcian, another a Mtihammadan 

‘b.® ’^ost are Hindus. The evi^lTce of^he 
i), witneasss ig geaerally to the effe-fc thafe tha 

.r. ta-ii.. .hS-Lr,bL.:: 

es or offensive to purity and deoency that ® 
igr perusal of the book may produce imn 

I £'r =‘^'irr• i-top' 

S ^"®bna and Radh^ are 

® th r!h be a god and goddess 

that their doings are not considered as* 

Zr°"P-®!‘^ "bo believe in 

1 idea 7 "0“''! ''Ot take immoral 

F Ideas from a story snoh as is dercrib 

, ed in the book. The Hon’ble Mr M S' 

1 Das a Christian gentleman, an Hrya’ by 

birth and a Vakil of 30 years’ standing ia 

cross-examination says that he knows Krfs’hna 

believed by a large sect of Hindus to bs an 

incarpatioQ of God, that the author of “Hatu 

Chun’ professes to describe oue of tte 
fin/pi-Was of Krishna. He also says -‘Those 
who believe Krishna to be a god and mnoiri 
^cidenfcs hke those described in the 
Ohuri or Haribans for divine achievements 
would not take immoral ideas from them 
Girish Chandra Bbaftacharjee, a B^gali 

*" Orissa and Head Clerk, Regisfra 

Z d®®^ -Y® ‘"•oss-examination that he 
regards Krishna and Radha as a god and 

godd^ess and the story abant them as 

mytho ogical and that Hindus never consider 

tbe doings of Kiishnaand Radha as improper 

He says that he would have never refuLd 

to pass the buok for registration on the 

groand of its being obsesns and that be 

calls the book obscene only because he can 

pot read it before bia mother and other elder 
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Buperlors and has no Other reason to ca l it 

obLne. Madhn Sudan 

Inspector of Schools, says that if the book 

ig claimed to be a religious book, be canno 
deny that, for religious people of whose 
creed the love of Radha and Krishna js a 
part, he does not consider it objectionable. 

He eays he has read similar thooghts in 
other woikP, that the obscene passages in 
Gita Gobinda, which is considered by the 
Yaishnabs to be a religious book are not 
considered by some classes of Hindus 
to be depraving to morals. He says 
Krishna is believed by Hindus as ati 

incarnation of Vishnu and Radha as that ot 

Lakshmi and that his own idea of 
different from that of oidinary Hindus. 
Narain Prasad Mahanti, r.,A.,^ Deputy in; 

Bpector of Schools, says that Natu Chun 

ia a religious hook treating of Radha and 
Krishna, that Haribans is a very sacred work, 
and that if “Natu Ghuii” was in the 
Haribans it would be a religious wo^ik and 
that there are many passages in Sanskrit 
or other classical works which are obscene. 

Gobind Nath (who was. however, declared 
hostile by the prosecution), says that such 
bocks are never considered to be offensive 
to morality. Purusottam Tarkalankar con¬ 
siders “Natu (Miuri” as obscene but does 
not consider the Bnstrnhnran in Rhagabat as 
obscene. P>at the is not obscene 

only it it is looked at fiorn the spirifual 
point of view. Tie ^luhainmadan witness 
Abdul Karnad’s idea is tb.at liadiiika wa.s 
“the illegal wife (d Kiisluia” and that sho 
was “a married woman who eloped with 
Krishna.” Considering Kr ishna and ICnlha 
as a man and woman and ignorirg tlie fact 
tliat Krislitia is described -.ns a. boy of 5 yeais 
of age, as a divino poison ami ns peiforming 
supernatural acts, the incident <lesciihed in 
the ^'Nntn Ch^in''' niay hi called obscene, 
but Hindus geneially and Vaislinabs in 
paHbular do not consider Uadha and 
Krishna as luiman beings or any of tlicir 
doings iminoiai. 

h’liere are may religious or cla.shical woi ks 
whicli contain ( bji ctioiiahic passages. Tl^o 
lloir’hle Ml’. M. S, Das nays: ‘1 have lead in 
bo(»kHMifie obscene rassagts llan llir.soir 
"'Ndfn In th.e Riblo t hero aio i ec.od.s 

of facts of incests having heen cominii tt d. 
'Ibis, Pixbiblt L, (Bible, Oenosis. Chapter 
XIX, verses dldiS), isan invilation to asistir 


'to have sexual intercourse with a father. This 
is very obscene. This passage by itself 

would suggest immoral though s 

other than Christians, who are immorally 

inclined. 

one would, of course, think of con 


No one >vuuiu, 

demning a religious book because 't 
some obiectionable passages and the reason 
.by rehgions or classical works are no 
condemned on that ground, are well 
understood. The exception to section 292 
of the Indian Penal Code appears not to 
apply to religious books. The exception 
runs as follows; “rhis section does not 

extend (o any representation 
painted or otherwise represented on or m 
any temple or on any car used for the 
conveyance of idols or kept or used for any 
religious purpose.” But I think t^e «a8°n 
wh? religious bocks are not included in the 
exception is that the tendency of a religions 
publication is not to deprave or o°rrnpl the 
morals of persons, and, therefore, a re g 
work is not obscene within the 
section 292. But if the objectionable 
contained in a religious book are extracted 
and printed separately and such Pa®*^ 
deal with matters which are to be ]n g 
by the s'andard of human conduct for 
instance where they relate to immoral acte 
of buraau beings, and the tendency o 
publication is to deprave and corrupt thos 
wl.oso minds are open to immoral 
such publication may not he justified on 
the ground that the passages formed part 
of a . eliglous book. Where, howeye^. a story 

(which loiks objectionable) 
a religions hook and printed separatly, ha* 
it 1 elates to beings whose oonduot is no 
he judged by the standard of human conduct, 
it. cannot be condemned as obscene 
being looked upon as sacred they 1 -*^* 

laise immoral thoughts in people who 8 '8 
in the divinity of the beings whose acts 

and conduct are described '.n sue ® ® , 
'i'bo lUstnihiran incident in the o’’'® 
Bbngahat, the most sacred book 0 
Yaishnabs, when not locked at from 
Hpiiitnal point of view, may he 
objeetionahle by people who do ^ 

in tlie divinity of Krishna or ^ 

nndeiatand the apititual signiRoauoe0 \ ' 

samo observations would apply nf 

in the Gita Gobinda and other works 

iiti. 

\r. •. u 
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rfJht <l..ori„li,', 

r the doings of persons considprorl • 

acd would not tajgn iuomorai ihooehfs 

i. ../.‘"is;? 

L‘:; ,tVdtri.tTS“ ^ 

their doings saored!®'*’ oovaider 

The book is in the Urya language The 

SevTT'th"' Hindus who 

Acc unt Statistical 

Accent of Bengal, Vols. XV^III and XIX 

that y5 Or 96 oer opnf nf fi i • ’ 

CUnot, 8.1°. 0,0 ”„;T. 

vi- r .s-p.:r 

'■ Wota ‘ «V‘"'“ ”7'"'’“' “•‘•"•oi! 

JJaiu Chun may be considered as a 

rel^ious book and may not be oonsidered as 

mmoral or obscene by the Hindus, there 

!mn CJf'Hstiaos for example ' 

araODff iTrvaa i.. , .. 


-v-'uiisLians ror esamnla 

f e”“» r £1 

for Hindus and describes incidents which are 
form tho"^^'’f by the Hindus who 

form the vast majority of the Urya popula" 

Mnk t?r^. circumstances, I do^ne 

think the book can be condemned as obscene 

merely because a small section of the Uryas 
who do not beliPVA iV w- • -r uryas, 
and Krk^^^ ® w ofRadha 

from it r immoral ideas 

to be obvious even 

to a non.Hindu on a perusal of the book that 

SfaTx I *be amours of the 

infant Krishna, who is described as a divine 

person and as performing some supernatural 

acts as shown by the miraculous dropping 

of the tops and string out of nothing * 

Naf» OW- was formerly in palm leaf 

manuscript. Madhu Sudan Lo the 

sTands thr:h‘“'’h ' f’’p 

slands that the book was about 100 years 

in Pal“ jeaf- In cross-examination, he sUted 
he heard from Pandit Gobind Nath that the 

beck was in palm leaf. Witness Gobind Nath 
says that the book is an old work, like those 


- written three hu^Idred ' y arT a^ ^^7 
was formerly in nalm t! f 

I’isiricfc Rpgis/rar Abdul j 

. .n uid'.u.t s 

y witness says that he has tn / . , ‘ bis 

i S S'SS; S*f »"'«■ 

: ?.K-1?:: 

7 ;;: ^ r TJiS - Hr s 

^ition of the book 10 or ! > ^ 

“olK'"”pSd 

I. oihT „ „,al “'j 

Though the mere faot fho#- l* 

taken of other editions of the book ortC 
the book 13 described in the Calcutta L ^u 

Sca'rpJem a aT 1 ^mylho. 

the present prosecution ««iore 

‘Sr-.fr »: 

.“7 u'fr.L-r; •• “• 

U) that the Urya Haribans is a very 

sacred work of the Uryas, ^ 

(u) that the story as related in the 

n the Urya Haribans, and the 
language used in the former is not 

i“The Luer p®®'^ 

Or) that It 18 a religious work, 

(r) that the Hindus believe in the 
divinity of Radha and Krishna, and 
7 not consider their doings as 
. ^proper, and that the ineidenf dea! 
nbed in the book would not 

7 f®^®®‘ thoughts in those 

who believe in their divinity. 
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(«■) tbat VaishDavism is the prevailing 

religion of the Urjas, 

(uO that in the Chun Knshna 
iadrsciibedesaboy of 5 years of 
age. as a divine person and as 

reifoiming supernatural aols, 

I do net tbinh it can be said that the 
ierdency < f the bock is to dep.ave and 
conupt those .hose minds a,e open to 
Lmoral influences or that the book is one o 
which it .as certain that it would BUgge 
thoughts of a most impure character, and 
am unable to hold that it 

purview of section 292 of the Indian Penal 

^°The conviction of the petitioner and the 
sentence passed upon him are accordingly set 
aside. The One, if paid, will be refunded. 

Buie made absolute, Conviction set aside. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 662 oe 1911. 

February 22» 1912. 

Pmen/:— Mr. Justice Robertson and 
Mr. Justice Rattigan. 

LAO KHAN— CoNVior—A ppellant 

versus 

emperor—Respondent. 

.\,mrovcr^E>'i<lcncc—Corroboration—Pendl ^ Code 

(Lt XiV of 1800), s. ‘S^il-Dendlij wcapon-LMi. 

\u aiuHovcr's uvitleiicu cannot be accoptcil unless it 

id corroborated in inatcrial particulars by other and 
indeoeiideni evidence. 

A cannot be rightly doKcnhed as a doadl\ 

,veapon witliia the ineuning and for tlic purposes of 
Bcetioii 307 of the Tenal Cotie. 

Appeal from the order of the Sessions 

Judge, Delhi DiviHion, dated the 17th October 

1911, convicting the Appellant. 

Mr. Je'man, Guvemmeiit Advocate, for the 

Respondent. 

JUDGM KNT.—Thi.M judgment will duspose 
01 this and the connfctid Appeals Nos. (> ili. 

66*1-, C66, GbG and t‘-C7, Criminal of 1911. 
Seven per.'^ons, namely, (1) Lad Khan, (2) 
Ghots (d) Kulu Khan of Papia, (4) Manila, 
(5) Kale Klian of Giiari. (G) Naurang and 
(7) ]Vluiad were charged before tlio Sessions 
Judge of the Delhi Divis on willi liaving com- 
mitted anolTence puni.shable undoraeclion 397, 
Indian Penal Code, on the night of the 29th 
May 1911 at a place within the Gur- 
gaon Tahsil of the Delhi District. Of these 


. Mnrad has been acquitted and the 

s ii'* 

Sa^sions Judge, and in each case the opiumns 
of the assessors have been in aeourdance wrth 

the findings of the Sessions Judp. 

Lad Khan and Kale Khan of Papra have, 

in view of the fact that they have eaca been 

once previously convicted of an offence under 

Chapter XVII of the Indian Penal 

eentenced to transportation for >0 ’ 

Ghori, Mamla, Kale Khan of ‘ 

ranghavereoeivedeacbasentenceofsevenyears 

transportation. They have all 
these sentences through the Jail ^"thonties 
and we have very carefully oonsidered the 
evidence on the recard and have had the a • 

vantage of hearing the learned Government 

Advocate in support of the convictions. 

That a very bold daooity 2 Hh 

Biasat Hajipnr on the night ^ t 

May 1911 and that in the c^'i'-se of ^e dace, 
t.y the complainaniP, Maluka (P. W. N . ) 
and Ganga Cham.ir (P. W No. 3), were more 
or less seriously beaten with lathis and robbed 
of two bullocks and a chadar are Jam a abon 

which there can he no possibility o donbL 

The only question in the case is whether the 
guilt of the various appellant.s has been 
brought home to them. Against 

is in the first place, the evidence of Bndha, 

av \V No 1) If his evidence 18 

the approver Vr. W.ino. xi. av “ 

to be believed, the guilt of each '‘PP®y 

lauts has been fully established. But, follow- 
ing the rule of practice which is observed 
in all Courts in this country, we are not dis¬ 
posed to accept his evidence unless we find i 
corioboiatod in material particulars by o er 

and independent evidence, and it is with this 
criterion before usthat we have arrived at onr 
ooiiL’lusiou in this case. 


The Police have throughout the proceedings 
noted fairly towards the accused persons and 
it is obvious from a perusal of the evidence 
tint Il l attempt has been made to take untai 
advaiitiigo of the men who were inonminaled. 
The i.k.iiiifintiou of the latter by the pro- 
Beontimi witnesses was condnoted properly 
and the very fact that a number of witnesses 
were unable to identify Murad shows * 
the Police did not, in their zsal,_ forget that 
tho accused persons were entitled to JdS 
and honest treatment. In a ease of this kind, 
Suhordiiiato Police Officers might have been 
tempted to secure convictions by all nieans m 
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their power, especially as the crime of dacoify 
has been particularly rife in the Delhi Dis¬ 
trict and we are, therefore, all the more happy 
to find that any such temptation has 
been set aside by the Police Officers who have 
been concsrnet in the investigation of the 
present case. It is quite nnnecessary for us 
to detail the evidence against each appellant 
and we need say no more than that in every 
instance we find ample corroboration of the 
statements made by the approver. The Ses¬ 
sions Judge has summarized the evidence in 
his judgment and we have carefully checked 
the summary, with the result that we find it 
in every case absolutely correct. We see no 
reason, therefore, to question the correct¬ 
ness of the finding that the six appellants 
were guilty of the offence of dacoity. 

But we are doubtful whether a lathi can be 
rightly described as ‘ a deadly weapon*’ with¬ 
in the meaning and for the purposes of see- 
tion 397, Indian Penal Code. Unfortunately, 
a luihi often does cause fatal injuries especial¬ 
ly in this Provinco, and we cannot too strongly 
deprecate its use for offensive purposes. 
But, in itself, it is a stick which is ussd in 
every day life by the ordinary agriculturists 
and we think that the conviction of the ap¬ 
pellants might well have been under sec¬ 
tion 395, Indian Penal Code, especially as the 
sentences awarded by the Sessions Judge 
could have been equally awarded under the 
latter section read with section 59. Mulaka 
was severely beaten, but **ao grievious hurt’* 
was apparently caused nor was there seemingly 
any attempt to cause such hurt. We accord¬ 
ingly alter the convictions to convictions of 
offences punishable under section 395, Indian 
Penal Code. 

As regards the sentences, we see no reason 
to interfere except in the case of Lad Khan 
and Kale Khan of Papra. Each of these two 
has, in view of a prior conviction, been sen¬ 
tenced to 10 years* transportation, but those 
former offences must have been of a trifling 
character. 

Lad Khan, aged 30, was, on the 25th July 
1910, convicted of an offence under section 411, 
Indian Penal Code, and sentenced to 30 stripes 
and Kale Khan of Papra, aged 22, was on the 
14th April 1909 convicted of an offence 
under section 379, Indian Penal Code, and 
sentenced to a fine of Rs. 10. -Judging from 
the sentences imposed, the offences committed 
by the two appellants were not of a very 


heinous character and we think that a sub¬ 
stantial sentence of 7 years’ transportation 
will suffice in each case to meet the ends of 
justice 80 far as the present offence is con¬ 
cerned. We accordingly so far accept their 
respective appeals as to reduce the sentence 
upon them to seven years’ transportation. In 
all other respects, the appeals are rejected. 

Sentence reduced. 


ALLAHABAD HIGH COURT. 

Criminal Revision No 740 op 1911. 

February 19, 1912. 

Vresentx —Mr. Justice Tudball. 

BHAR03A PATAK AND OTHERS— 

Applicants 

versus 

EMPEROR— Opposite Partv. 

Criminal Procedure Code {Act V of 1898), s. 13.S^ 
}^nUance —'Magistrate's power to take action—Jurisdic^ 
tion—Common nuisance—Advantage or convenience io 

the person causing nuisance—Penal Code (Act XLV of 
18600, s. 265. 

Section 133 of the Cnminal Procedure Code enables 
a Magistrate to take action if lie considers on in. 
formation and inquiry that an unlawful obstruction 
or nuisance should bo removed from any way, river 
or channel which is or may be lawfully used by the 
piiblice or from any public place. 

A common nuisance cannot be excused on the 
ground that it causes some convenience or advant¬ 
age to the person guilty of it. 

Application for revision against an order 
of the Sessions Judge of Gorakhpur. 

Mr. Surendra Nath Sen, for the Applicants. 

Dr. Tej Bahadur Sapm, for the Opposite 
Party, 

JUDGMENT.—This application in revision 
arises out of proceedings taken by a 
Magistrate under section 133 of the Criminal 
Procedure Code. The facts, as far as they 
can be gathered from the record and the not 
very luminous judgment of the lower 
Court, appear to be as follows: The complain¬ 
ants in the matter are residents and 
cultivators of Amam and Basarat, two 
villages, and the opposite party are residents 
oi Mausi Barkagaou. Apparently the lands 
of the latter village lie at a lower level 
than those of the two former and when 
excessive rain falls the water from the 
higher lands fljws down upon the lower 
lands of Barkagaon. Presumably, both seta 
of lands lie iu an ill-defined hollow. la 
1885 there was civil litigation between the 
parties in regard to a dam which the Barkagaou 
people built across their fields to prevent 
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the excess water from the lands above 
flowing on to their lands. Ihe Civil 
Court held that the dam was an ancient one 
and maintained it. The potunm a evidencs 
also shows that there is a tal or jheei m 
Amam the end of which is also dammed 
to keep back its wateis and that this dam 

is broken in several places. ^ 

The complaint made to Ibe Magistrate was 

to Ihe effect that the opposite party, the 
13„l„gaon men. had extended tieir old 
dam both eastwards and westwards, thereby 
adding a farther obstraction to the flow 
of excess water along its natural channel 
over the lands of Barkagaon, with the 
result that the lands above the dam were 
tliodedand a large area of crops damaged. 
As nsual, they exaggerated their case by 
pUading that bouses in their villages had 

been flooded out and had fallen. 

The Magistrate, who inspected tlie 

locality and recorded the evidence, has 
found that there has been a considerable 
extension of the dam, resulting in the holding 
up of a large volume of water, and that this 
has resulted in considerable injury to the 
crops growing over a considerable area above 

the dam. 

He hf.8, therefore, passed an order for the 
removal of the extensions. He has ostensibly 
taken action under Chapter X of the 
Criminal Procedure Code which relates to 
public nuisances. 

The pleas raised and pressed in this 
Coiut are (1) that the Alagistrate had no 
jiirsidiction in the matter as it w’as merely a 
case of disputed civil right?; 

(2) that the applicants were justified in 
their action as it was taken to protect their 
own lauds and crops. 

In regard to jurisdiction, the matter 
is by CO means clear. Section 138 enables 
the Alagistrate to take action under it if lie 
considers on information and inquiry (ifany) 
that an unlavvful obstruction or niiisanoe 
should be removed from ary way, river or 
channel, which is or may be lavvfully used 
by the public, or from any public place. 

There can he no doubt tliat the applicants 
have placed (liy extending their dam) an 
unlawful obstruction in the cliamiel along 
which the complainant party has in tlie past 
drained off the surplus waters which tl )w 
upon their lands. This extension has been 
found by the Magistrate to have been 


recently made. It affects the lands of at 
least two villages. 

A person is guilty of a public nuisance 
who does any act which causes common 
injury to the public or the people iu general 
who dwell 01 ' occupy property in the 
vicinity section 268, Indian Penal Code). 

The resultant injury in the present ciae 
affects a large area of cultivated land and a 
considerable body of persons. It is diffioalt, 

if not impossible, to lay down any fixed 
boundary between what constitutes a public 
nuisance and what a private nuisance, but 
in the present case, seeing that the cultivators 
of two villages are affected, there can be 
little doubt that the present case is one of a 
public nuisance. 

There cannot bs any doubt that even from 
before 1885, that portion of the public 
affected by the act has been draining off the 
excess waters which come upon its lands over 
the lands of the applicants and that the 
applicants have placed an unlawful obstruc¬ 
tion to prevent the fiow of water along its 
natural channel, a channel which the public 
body affected has a right to use for the 
removal of excess water over and above that 
held up by the smaller pre-existing dam. 

The case, no doubt, is close to the border line 
between private and public nuisances but, in 
tbo circumstances, 1 do not see sufficient 
cause for interference on revision on this point. 
The second plea has no force. A common 
nuisance cannot be excused on the ground 
that it causes some convenience or advantage 
to the applicants (section 268, Indian Penal 

Code). 

The case is one in which 1 do not think 
interference is necessary or advisable and 
I, therefore, dismiss the application. 

Appliontton disatissdd. 


CALCUTTA HIGH COURr. 
Criminal Revision No. 995 OF 19 1. 

Jaunary IS, 1912. 

Present: —Mr. Justice liolmAVOod and 
Air Justice Sharfaddin, 

AMBIKA PR03AD SINGH—First Partt 

— PETITIONKft 

rsrsMS 

GUR SAHAl SINGH and anothbr— 
Second Paktv—Opposite Pautt. 

Crimi/ud Procedure Cods (Act V of 1898), s. 
direction io Police to assist party to roinol’tf o!>sfrucwR| 
whether legal, ^ 
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A Magistrate has power to invoke the asssist- 
anco of the Police in carrying out an injunc¬ 
tion made by him under section 147 of the Cri¬ 
minal Procedure Code; that is, the Police may 
be ordered to see that an obstruction is remov- 

Vv CJ • 

Pershad Pandit, 10 Iiid. Gas. 
61o: 12 Cr. L. J. 319; 15 C. L. J. 267. relied upon. 

Rnle against the order of the Deputy 
Alagistrate of Gaya, dated August. Sfch, 1911, 
directing the petitioner (o make three open¬ 
ings in the ail in dispute within five days. 

Babus Uarendra Narain Miller, Alulva 
Gharan Bose and Lakhi Nariin Singh, for the 
Petitioner. 

^ Babus Manmotha Nath MiMerit and Siva 
Nandnn Sahay^ for the Opposito Party. 

^ JUDGMENT.—This Rule was apparently 
issued on some apparent coi flict between the. 
rulings in the case of Fasupati Ncj]^ v. 

Nanda Lai Bo.e (1) and Loht Chandra Necgi 
V. Tanrd I (rsad Gupta (2) with the later 
decision m the case of Dolmir Puri v. Rhoda^ 
dad Kh'.n^ (3). All these cases, we may say, 
are in direct cord ct with the earJy Madras 
ruling In re Alfred Lindsay (4). But that, 
of couree, does not affect onr decision in this 
Court. We are bound to follow the rulings 
of the Calcutta Court. Now. it so happens 
that this apparent conflict has been dealt 
with by us in a judgment [Dowint Roer y. 
Szva Fershad Pandit (5)], which does not ap- 
pear in any of the various reports, but we are 
told It 18 reported in 10 Indian Cases 615, 
which was passed in Criminal Revision no. 1^7 
of 1911. We, therefore, bold that the grwnd ' 
upon which the order was set aside iu Dalmir ‘ 
l uri s case (3) was quite distinguishable from 
the previous cases which hold that the iMa- i 
gistrate had power to invoke the assistance I 
of the Police in carrying out the injunction ‘ 
he made under section 147. The injunction ^ 
in this case is a good one. It appears on the “ 
face of the order that the second party having t 
satisfied the Magistrate that he had a right , 
to have an opening in the ail in question for 
the purpose of passing water, ho having 
eiercised the right for several years and that ” 
also during the last rains when the right f 
was last exercisable, it was clearly the 
Magistrate’s doty to direct the first party to " 

(1) 5 C. W. N. 67. S 

12J 5 0. W. N. 335. „| 

Cr! L. « 

(4) 4 M. 121. ui 

(5) lOInd. Gas. 616: 12 Or. L.J. 319j 15 0. L-J. 267. 


1001 

make three openings in the said ail within a 
reasonable time from the passing of the order 
Ihe time given was 5 days. ' 

carrylt"“rOouH’s'^llr ’ "'‘"f 1° 

done? The Court held, following oTr'juV 
W Vl‘^ have cited from 5 Calcutta 

Weekly fvotes, that the Police might beordered 

to see that the obstruction was removed Of 
course, there is the alternative that the parties 
who failed to carry out the injunction, should 
be prosecuted under sectijn n *. 

second"n“ ? prejudicial toZ 

second party m a section 145 case than n 

usual method of obtaining Police assistan 

1 be Rule is, therefore, discharged. 

Buie discharged. 


(s. c. 18 P. K. 1911 Cr.) 

PGXJAB CHIEP CQGRT. 
Crijiimal Revision Ho. 1101 oe 1QI7 

October 4, 1911 

Kensington. 

EMPEROR— pETITIONEil 

^ versus 

SOHAN SINGH—CoNvicr R p... 

Uws Act (IV of Url) 

rules framed by Oovernme/t^Pos!essTon a^b'^~~^^ 

crossing rirernot a punishable offence ^ for 
rule having been framed by the Locil P 

ment under section 47 or section 'r Tal ^^^ern. 

Laws Act, constituting the manufacturo^ i'unjab 
buoys or their use ia%rossC "te/s ® “ 

the Lahore district, the possession Of Z I 

part of the province for nop in ^ ^^“3 

a puoishablLffencI is not 

Case reported by the Sessions Judge Labor., 
Divison, with his No. 944 of IfilhAnZt 

PACTS.—A buoy (fif feet long and 2^ feof 

wide at the broad end) with 6 dried wa or 

mjlons, with the inside emptied out w 

found out from the possession of 

who had no license. ‘he accused 

The accused, on conviction bySardonQ u 
Singh, exercising the powers of a M 
of the first class in the LaTore DiS 
sentenced by order, dated 2Ist Jul'y ig?/ 
under section 47, Act ly of 1 S 79 T’ 

undergo one month’s rigorous imprisonment! 


I 


1002 


INDIAN OASES. 


[1912 


GURAireAH V. EMPEROR. 

GROUNDS.—Accnsed was sentenced to one 
month’s rigorous imprisonment for having in 
his possession dried water-melons, with the in¬ 
sides emptied out, for use as buoys to cross the 
Ravi. He was sentenced under section 47 of 
the Punjab Laws Act. I forward the case for 
revision, as no sentence is provided by law for 
a breach of section 47. No rules have been 
framed under section 50 B nor were there any 
pre-existing rules. 

The sentence appears clearly illegal. 1 
recommend that it be quashed 

Mr. Obeduiloh, for the Crown. 

ORDER.—Porreasons given by thelearned 
Sassions Judge, the conviction is set aside. 
Sohan Singh must be acquitted as having 
committed no offence known to law. He is 
discharged from his bail. 

This is not the first case of the kind which 
has come before me from the Lahore District, 
The Magistrate should take measures to see 
that men are not prosecuted for supposed 
offences under section 47 of the Punjab Laws 
Act, there being no rules under either section 
47 or section 50B constituting it an offence, 
in this part of the Punjab, to manufacture 
rafts or buoys, or to use them for crossing 
rivers. 

Eevinon accefted. 


[8. c. IG C. W. N. 330.) 

CALCUTTA HIGH COURT. 

Criminal Rkvision No. 1082 of 1911. 

December 6, 1911. 

Present: —Mr. Justice Holmwocd and 
Mr. Justice Sharfuddin. 

GURAMEAH and ('Thers— AccasEo— 

Petitioners 

icrs?is 

EMPEROR— Opposite Partv. 

War)ant—Deatruction by accn$cd~Prcsn)npiion of 
legality—Criminal Proccd''rc Code {Act \’ o/1898j, 
8S. 98, 100, bb2 — Penal i.'odc (Act XLV of 1800^ 
8.i. 147, 332. 

Wlicre, upon an application uiulor acction 5.o2 of tlio 
Criinii-al I’roccdaio Code, a warrant under section 100 
of the Code was issued to coinjiel rcscoration of an 
abducted female, but was drawn up on a form wliich 
was printed for use under seiTion 98 of the Code, and 
the accused persons snatched away the warrant and 
de.stroyed it: 

Held^ tliat it must be prcsjimed tliat the warrant 
contained tlio .substance of what is act out in sec¬ 
tion 100 and that the portions whicli Imd to bo alter¬ 
ed were aUorod, 


Rule against the order of the Additional 
Sessions Judge of Chittagong, dated July 24th, 
1911, affirming that of the Deputy Magis¬ 
trate of Chittagong,dated July 14th, 1911^,con¬ 
victing the accused under sections 147 and 
332 of the Indian Penal Code and sentencing 
them eaoh to undergo rigorous imprisonment 
for nine months and to pay a fine of Rs. 30. 

FACrS. —The complainant filed an ap¬ 
plication under section 552 of the Criminal 
Procedure Code for the restoration of his wife 
who was alleged to have been detained by her 
uncle, one of the accused, for the purpose of 
being married to some other person. 

The application was made to the Joint 
Magistrate, who, not being a Presidency or a 
District Magistrate, was not empowered to 
act under section 552. He, therefore, issued a 
warrant under section 100 of the Code for 
immediate appearance of the woman, but ^ as 
there was no printed form under that section, 
a form under section 98 for bouse search was 
issued with the necessary alterations having 

been made in the form. 

The Police Officer, who was entrusted with 
the execution of the warrant, went to the 
house of the woman’s uncle where the com¬ 
plainant’s wife was said to have been detain¬ 
ed. But he was resisted and assaulted while 
attempting to execute the warrant, which 
was snatched away from him and destroyed 
by the accused. 

The accused were then tried for the offences 
under sections 147 and 332 of the Indian Penal 
Code, convicted and sentenced as stated 
above. 

The accused obtained this Rule. ^ ^ 

Mr. -4. Ohowdhnry and Babu Khitish 

Chandra Sen, for the Petitioners, 

Mr. Oi*r, Deputy Legal Remembrancer, for 

the Crown. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Chittagong 
to show cause why the conviction and sen¬ 
tence passed on the petitioners should not e 

set aside on the ground that on 
proved it ought to be held that the allege 
search-warrant was illegal and wit on 
jurisdiction, and resistance, if aoy, to 
execution thereof does not amount to any 

offence. r 

We are unable to find on the facta 

the alleged search-warrant was , 

illegal or without jurisdiotioa. The o 
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of the Magistrate passing it was made 
• 1 jnrisdtction and it was an order for 

a warrant under section 100 for Manuda 
Khalun for immediate appearance. Xow 

that warrant was snatched away and des’ 
froyed by the accused persons, and it must 

therefore, be presumed that it’ contained the 
substance of what ,3 set out in section 100 
although admittedly it was drawn up on a 
a form which is printed for use under 
section 98. Now, under section 100 the only 
kind of warrant that can be issued is a search 
warrant, and the person to whom such 
warrant ,s directed may search for the 

be made in accordance therewith and th» 

p...... .h.i, b. 

before the Magistrate. Now, let ns see 
how this warrant under section 100 can ba 
conveyed on a form under section 98 It is 
perfco ly clear that the form under section 93 

afte scratching out clauses (c) and (d), would 

be perfectly sufficient for the execution of 

and that the form under section 98 is 

tiorr-o"'tv t 7 i! “°der sec¬ 

tion loO. We must, therefore, taka it that 

llterer Z I to be altered were 

used for the purpose of section 100 would 
run perfectly correctly, in the words of 
section 93, to enter with such assistance 
as may be required in such place, that Ts 
the house where the woman was confined’ 
and <0 search the same in the manner 
specified in the warrant and to take into 

custody and carry before the Magistrate the 

person camed therein Now fiia ‘j 
IS that the person named therein is this 
Manuda Kbatun. We, therefore, find that the 
alleged search-warrant was not nicrroi 
without jurisdiction, and that any resistaZ 
thereto was, therefore, an offence. 

Several cases have been cited to us hnt 

there was only one of them which in any 
way touchers this case, and this is the ruling 

TherZtt, Oh 

Criminal Prccednre Code, for a search 
warrant, but the Magistrate issued a warrant 

under sechon 96, Criminal Procedure Code 

t"o bZaZ fhemselves 

to be acting; held, that the issue of the 

ft n r. T 1 n __ 
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(1) 6 C. L. J. 127; 11 0. VV. 836; 6 Cr, L, }. 33. 


warrant under section 96 was illc^d j 
the order was a nnllitv R / 

«"<«■. ..d ,h, 

IS clear that the error in fh«f ' 

error in substance and not in form"“rL“ 
Magistrate himself with his c 

warrant purported to be ir^r- iU ' ^ 

of section 96 and the Polinl 

It supposed that they were actin 
section 96. The cnJ acting under 

distinguishable from the pres^T^^r 

learned Judge has safd "S resect ‘lo 
been too harshly dealt with 

Judge says:—“This is one of 
of not infreauent noo those oases 

*uiieqaent occurrence whiVK ..u 
how keenly Muhammadans resent tho ' 
of any process against a woman who 

is doubtless faecau'se of s^hZa, "Z’ 

issued an order hat f 
in the first insl! complaints should 

Muhammadan Marrtge® RelisT'’ 

gentleman of p,luiZ or other 

report. Probably, if this had' beer'doue^"'^ 
the present instance fh« i. 

r^ot have arisen.” 

We think that thero io 

said from this p^iu. of view^lTa 

willing to fake fl 1 • we are 

conduct of the aeZe, .-rZ^ of the 

than the lower Conri^ u Present case 

necessary to dl ' it 

■‘-I- 

reduced to one of fhr Petitioners be 

imprisonment, and that the finro 'so'^”® 
each passed upon them dn .**“Pees 

alternative seatence of im * 
accused will, 1^3^010^ The 

bail and serve out the resfc^orth ^f*®**^ 

sentence. ^ their modified 

>S'eM^er.ce reduced. 
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(s. c. 15 C. L. J. SO.) 

CALOUTTA HIGH COURT. 

Criminal Revision No. 360 of 1911. 

April 27, 1911. 

Present: —Mr. Justice Casper.sz aud 
Mr. Justice Sharfuddin. 

GAJENDRA GHORAI and others— 
Acodsed—Petitioners 
versus 

EM PRROR— Op.-03!Te Partt, 

Penal Code (Act XLK 0 /18G0\-s. U1-Rioting-Cat. 
ting crops grown hg accuscd-Right of private defence. 

B. bought the disputed land from the guardian of 
a minor.” The minor subsequently sold the same land 
to S. Tliereupon B. obtained an ex parte decree declar- 
int^ his right to the land and secured possession in 
exccution”of that decree, in the meantime, the ijoti- 
tioners, who held the land as hkagdnrs under S., actually 
cultivated the land and raised the crop whicli Jf’s 
bhagdary tlie complainant, tried to cut. The petitioners 
opposed and a riot ensued, and the petitioners were 
convicted : 

Heldy that as tiie petitioners actually cultivated the 
disputed crop and were no parties cither to the suit 
or to the delivery of possession of the land, they were 
justified in claiming what they liad grown and in re¬ 
sisting the action ot the complainant when h • went to 
take possession, and that the petitioners wore not 
guilty of rioting. 

Rule against the order of the District 
Magistrate of Midnapore, dated the 21st 
March 1911, modifying that of the Sub- 
Deputy Magistrate of Cootai, dated the 27th 
Febiuary 19 1. 

Babu Dasarnthi Sanynly for the Petitioners. 

Babn Baramasiban Mukerjee (for Babu 
Sajani Kanta Sinha), for the Opposite 
Party. 

JUDGMENT.—This Rule involves a 
contest between two persons who are, res¬ 
pectively, the under-tenants of Baidyanath 
and Sukharaani Dey. Baidyanath bought 
the disputed land from the guardian of a 
certain minor. That minor, however, sub- 
seqnctitly sold the same land to Sukhamani 
Dey. Theieupon, Baidyanath obtained an 
ex parte decree on the 14th March 1910, 
declaring his light to the land; and, in 

pursuance of that decree, he secured 
possession. 

Now, the riot in 
petitioners have been 
conviction has been 
Iriot Magistrate on appeal, 
ae.ieition of right by the 
held as hhagdars under 

has been found that the 
the quarrel took place, 

Sukhamani, that is, by the petitioners 


respect of which the 
convicted, and which 
upheld by the Dis- 
was due to an 
petitioners wlio 
Sukharaani. It 
crop for which 
was grown by 
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who would be entitled to poeseaaion of the 
same in their capacity as hhagdars. The 
decree in favour of Baidyanath was one 
passed in a suit to which the petitioners were 
not parties; and, even if they had been parties 
we are not prepared to accept the contention 
that possession of the land would necessarily 
cmnofe delivery of possession cf the crop 
grown thereupon. On this point, Mr. Justioe 
Jfick8on,in AfaiooUa Sardar v. JJwirka Nath 
Moit 7 p (1), the case to which the District 
Magistrate has referred, expressed his judg¬ 
ment with some uncertainty. He was then 
dealing with the sale of an under-tenure for 
arrears of rent under section 66 of Bsngal 
Act Vlllof 18d9. 

On general principles, however, theie can 
be DO doubt that the petitioners who 
actuallly cultivated the disputed crop, being 
no parties either to the suit or to the delivery 
of possession of the land, were justified in 
claiming what they had grown and in resist¬ 
ing the action of the complainant when he 
wont to take possession. We are not pre¬ 
pared to say that the right of private 
defence was exceeded in the ciroumstanoes 
of this case. 

The Rule is, therefore, made absolute 
and the ocnviction and sentences are set 
aside. 

The petitioners will be discharged from 

the obligation of their bail-bonds. 

Eule made absolute, 

(1) -4 0. 814. 


(s. c. 19. P. R. 1911 Cr.) 

PUNJAB CHIEF COURT. 

Criminal Revision No. 1319 of 1911. 
November 11, 1911. 

[’resent: —Mr, Justice Rattigan. 
EMPEROR— Petitioner 

tersMs 

DILSUKH—Acoused —Respondent. 
Criminal Procedure Code (Act V of 1898), s. 488-" 

Orrfer mfrtVled to money payment-- 

Grain allowance not justifiahle. . . , t> 

All o''dor, uudor section 488 of tUo OrimiiMu Prooo- 
duro Code, for muintennuco must be for a sum o 
money paynblo ns a monthly allowance, at a rate noB 
exceeding Ils. 50 a month. The section does noB 
warrant an order that the allowance be paid wholly 
or partially in grain or the like. 

Case reported by the District Magistrate! 

Hissar, with his No. 2159, dated 23rd Sep« 

tember, 1911. 
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EMPEROR V, LEKRIA. 

FACTS.— j/wsamwa^Kesar, wife ofDilsukh, 

applied under section 483, Criminal Procedure 
Code, for maintenance to be granted to her. 
The case was decided by Lala Murari Lai. 
Magistrate, Igfc class, Hissar, who passed 

1911 order on 30th August 

MuI^dh tnudaoya Ito ekmcin fi mah ab 
ctUT f(isl& T(ihi fiC had dcrh, vt'iii fi rnoh diyi have^ 
aur adam adaegi men char rupaya mah-war 
huTuye guzaro. mustaghisa kd mugirrat kiya iata 
hai. (Translation—Accused to give to com¬ 
plainant one maund of grain per mensem and 
from the next harvest 1| maunds of grain. 
In default, four rupees per mensem are fixed as 
maintenance to be paid per month by 
accused). 

GROUND.—The Criminal Prccedure 
Code seems to sanction only a monthly allow¬ 
ance in cash to the extent of Rs. 50 per mensem 
and the order as regards payment of grain 
seems to be illegal (see Instructions to Judicial 
Officers issued by the Chief Court, paragraphs 
13-15, pages 217-8, edition of 1900). 

ORDER.—No onepresent. Anorder under 
section 488, Criminal Procedure Code, for 
maintenance must be for a sum of money pay¬ 
able as a monthly allowance, at a rate not ex¬ 
ceeding Rs. 50 a month, and the section does 
not warrant an order that the allowance be 
paid wholly or partly in grain or the like. I 
accordingly alter the order of the Magistrate 
and direct that Dilsukh pay Musammat Kesar 
the sura of Rs. 4 a month as maintenance from 
the date of the Magistrate’s order {viz,, the 
30th August 1911), 

Be vision accepted. 


(s. c. 8 N. L. R. 20.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revjbion No. 89-8 op 1911, 

December 1, 1911, 

BresenU—UT. Batten, A. J. C. 
EMPEROR— PROSECDTOB 

versus 

LEKRIA —AccasED. 

Criminal Procedure Code (Act V of 1898), ss. 123,397 
^^Accused under detention in default of giving security 
^Subsequent sentence of imprisonment for substantive 
offence—Commencement of sentence. 

A person committed to prison under section 

123 (I), Criminal Procedure Code, is not undergoing 

a ^sentence of imprisonment* within the meaning of 
section 397* 


Consequently, when a person undergoing imprison¬ 
ment in def.ault of furnishing security is sentenced to 
imprisonment for some substantive offence, the sen¬ 
tence for the substantive offence should commence 
from the date on which it was passed, and not from the 

expiration of the detention in default of furnishino- 
security, ® 

Queen-Empress v. Dhnan Chand, 14 P. R. 1895 Cr • 
Imperafor v. Durga Bahirav Tiwari, Criminal Ruling* 
^o. 33 of 1904; Joghi Kunigan v. Emperor, 31 M 51 .'?. 
4 M. L. T. 223; 8 Cr. L. J, 492, followed. ’ 

Emperor v. Tula Khan, 30 A. 334; A. W. N asofil 
133; 5 A L. J. 318; 7 Or. L. J. 217; i L. T. 41^! 
eented from. 

Criminal revision from the order of the 
Extra Assistant Commissioner and Magistrate, 
Isfc Class, Akola, on 6th September 1911, 

September 

IJll, 10 proceedings taken under sec¬ 
tion 109, Criminal Piocedure Code, Lekria 
was ordered, under section 118, Criminal 
Procedure Code, to execute a bond, with 
two sureties each for Rs. 200, for his good 
behaviour for the period of one year. As 
he failed to give security, he was, on the 
same date, under section 123, Criminal 
Procedure Code, committed to prison for 
one year or until within the year he should 

gWe the security. On the 6th September 
1911, the same Magistrate convicted Lekria 
of an offence under section 13 (e) of the 
Arms Act as applied to Berar, and sentenced 
him to rigorous imprisonment for four 
months. The Magistrate directed that this 
sentence was to (ake effect from the date of 
the expiry of the imprisonment for failure 
to give Eecarity or from the date that he 
should furnish security. The District 
Magistrate has referred the sentenoe under 
the Arms Act for the orders of this Court, 
as he is of opinion that the direction, that 
the sentence should not take effect until the 
expiry of the imprisoument for failure to 
give security, is illegal. The direction given 
by the Magistrate was, no doubt, given in 
what he considered to be compliance with 
the provisions of section 397, Criminal Pro¬ 
cedure Code, which runs as follows;_“When 

a person already undergoing a sentence of 
imprisonment, penal servitude or transport- 
ation is sentenced to imprisonment, penal 
servitude or transportation, such imprison¬ 
ment, penal servitude or transportation 
shall commence at the expiration of the 
imprisonment, penal servitude or transport¬ 
ation to which he has been previously sen¬ 
tenced.” The proviso to this section is not 
material in the present case. In the case of 
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Queen-Bmvress v. Dhcan Chand (1), where 
the facts were similar to these of the present 
case, it was held that when a person under- 
going impriaonment in default of giving 
security is sentenced to imprisonment for 
some substantive offence, the sentence for 
the substantive offence should commence 
from the date on which it was passed. It 
was pointed out that section 123, Criminal 
Procedure Code, does not say that a person 
failing to give aecuiiiy ahall be sentenced 
to impriflODfijent, but that he shall be com- 
Tuiited to, or detained in prison, until the 
period expires, or the security is given. In 
the words of Frizelle, J., ‘ Had it been 
the inuntlon of the Legislature that when a 
person undergoing imprisonment in default 
of giving security, is sentenced to imptison- 
raent fer seme substantive cffence, that 
sentei.ce shonld commence cn expiration 
of the per icd for which security is required, 
we think it would have made a distinct 
provision to that effect. If accused had 
given security, instead of undergoing im¬ 
prisonment in default, the sentence in ques¬ 
tion would have taken effect at once and not 
on expiration of the period of seouiity, and 
the fact that he is unable to give security 
should rot make any difference.” The same 
■view has been taken in Bombay, vide /mper- 
otor V. T)n7ga Bhauov Tiu'dri (2), and in 
Madias, vide Jeghi Kannigon v. Errriror ^3). 
A coTitiary view has been taken in Empewr 
V. Tula Khon (4), but tie veight of nuibor- 
ily appeals to be in favt ur of tie view that 
when a persc’n is committed to prison under 
section 123 (1), (Timinal Prcceduie Code, 
he is rot undeigoirg a sentence of imprison- 
rnent within the meaning of section 397, 
and that also is my ovn (pinion Tlie 
diiection given by the jMagi.sliate on the Ctb 
fr’eptemher 1911 is amei.ded, ai.d J direct 
that the sentence ui.dtr seotinn 13 (c) of the 
/iiirs Act as applied to Bttsr shall take 
e-tlect from the date on c.hicb it vns pasecd. 
It f(dlov^8 that the perifd (d irnpiisonreent 
under the Arms Act will lun c( ncurreitly 
with a portion of the imprisonment in de¬ 
fault of giving security, sh.ouUl security 


(1) 14 r. K. 1805 Cr. 

<2)0. 10 No.5;tof 19(’4. 

(a) .01 M. 5:5; 4 M. L. T. 22:’; S Or. L. J. <102. 

(!) ao A. 534; A. W. N. (1908), 133; 5 A. I.. J. 318; 
7 Cr. L. 4 M. h. T. 41. 


not be given before the expiration of the 
sentence of imprisoerrent under the Arms 

Act. 


(s. c. 0 A. L. J. 156.) 
ALLAHABAD HIGH COURT. 
Criminal Revision No 530 ov 1911. 

January 6, 1912. 

Freseni' —Mr. Justice GrifiBo. 

GAURl SHANKAR LAL-Appucant 


lersus 

EMPEROR— Opposite Party. 

Criminal l*roccdiire Code {Act V of 1898^, s. 476 
Legal rractitwners Act (,X( 71 /o/lS 7 iV,s. 23 -Afajisfrafc 

holding inquiry —Whether a Court. - x, ri f 

For tlie purposes of se.^tion 47o of the Code or 
Criminal Procedure, a Magistrate holding an in- 
q.iiry under section 23 of the Legal Practitioners Act 

is a Court. 

Application for revision against an order 
of the District Magistrate of BalUa. 

Mr. Saiya Charan Mukeiji, for the Ap¬ 
plicant. 

Mr. Ilowird. for the Crowu. 


JUDGMENT.— In the course of an in¬ 
quiry under the provisions of section 23 of 
the Legal Practitioners Act. regarding the 
conduct of a Revenue Agent, the applicant 
now before rne, Gauri Shankar Lai, ga'^® 
certain evidence on oath, which the pnsiding 
officer, Mr. .lepling, considered to be false. 
Ui der the provisions of seolion 476 of the 
Code of Criminal PrcceduTe, Mr. Jopling 
directed the preseention of the applicant for 
giving false evidence. Gauri Shankar Lai 
applies in revision to this Coart. It 18 
contended on his behalf that Mr. Jopling in 
holding the inquiry under section 23 of the 
L^gal Practitioners Act was not a Court 
within the meaning of section 476 of the 
Code of Criminal Procedure, Having 

regard to tlie definition of Coart contained in 
the Evidence Act and the Penal Code, I do 
not think this contention can prevail. 

A further ground taken is that Mr. Jopliog 
was not cimpetent to hold an inquiry 
under section 23 ot the Legal Praotitiouers 
/ ct- It is not clear under what circumstan¬ 
ces Mr. Jopling came to hold the inquiry. 
If the complaint which gave rise to the 
inquiry against the Revenue Agent, was 
tiist. filudin the Court of a subordinate to 

the Collector, Mr. Jopling as Oolleotor wa§ 
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entitled to transfer the proceedings to his 
Court. On the merits, there is nothing 
to be said. The application is dismissed. 

Applicaiion dismissed^ 
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CALCUTTA HIGH COURT. 

Civil Rule No. 5426 op 1911. 

March 4, 1912. 

Present: Mr. Justice D. Cbatterjee and 
Mr. Justice N. Chatterjea. 

RAM CHARAN CHANDRA and otheis 

—Petitioners 

t f^TSZtS 

TIRUPULLA SHEIKH and others_ 

Opfositb Party. 

Sanction to prosecufe-Hefusal of sanction by Munsif 

—Appeal to the District Judge-Trayisfer of appeal to 
Sub-Judge—Jurisdiction of Sub-Judge to hear appeal^ 
Civil P^cedure Code (Act V of 1908), s. Uo^Bengal, 
^orth^Western Provinces and Assam Civil Court<i Arl 

ProceZl ctde 

(Act V of 1898), s. 195, c;s. (6), (7j. 

As the District Judge is the only Court to which 
appeals from the orders of a Munsif ordinarily lie 
within the meaning of clause (7) of section 195 of the 
Criminal Procedure Code, a Subordinate Jud^^e has 

no jurisdiction to hear an appeal from an order of a 
Munsif granting or refusing a sanction for prosecution 
although the appeal having been at drst tiled in the 
District Court was transferred by the District Judge 

^ the Sub-Judge for disposal under section 22 of the 
Bengal Civil Courts Act. 

Rule against the order of the Sub-Judge 
of Mymensingh, dated July 22nd, 1911, re¬ 
versing that of the Munsif of Pingua. dated 
April 2l8t. 1911. 

Babus Lwitrka Nath Ohahravarti and Kali 
Einkar Ghalrawarti, for the Petitioner 

Babu Akhil Bandhu Quha, for the Opposite 

Party. 

JUDGMENT. 

D. Chatterjee, J.—In this case a Munsif 
dismissed a suit on a bond and the decree was 
upheld by the Appellate Court. An applica- 
tion for sanction to prosecute the plaintiff for 
offences under sections 463 and 471 of the 
Indian Penal Code was refused by the 
Munsif Prom this order an appeal was 
referred evidently to the District Judge 
This appeal was heard by the Subordinate 
Judge who reversed the order of the Munsif 
and granted sanction. The plaintiff obtained 
this Rale for setting aside the order of the 
oabordinate Judge. 

It is contended by the learned Vakil for 
the petitioner that the Snbordinate Jndge 
had no jurisdiction to make the order that 
he has made and on the rperits that the 


order of the Munsif refusing sanction was 
a proper one and should not have been Z I 
aside, as the Courts which decided the bond 
suit went upoi. the failnre of the plaintiff . 

prove his case. The learned Vakiltr the 

pppoaite party contends that we cannot ^ 

into the second question as we have no jnrfs^ 

diction to interfere under section 195 o . ' 

Criminal Procedure Code and the R„i " 

b. di.,b.rpd, n.l.„ “■*; 

wnUntion ,n wbioh cas, we may Pa , J® 

d.stion under section 115 of the Civil p '^ 
cedure Code. We shall deal with the fi i 

question first. Section 195, clause 6, of the 

Criminal Procedure Code provides th^t”' 
sanction given or refused under this = ^ ^ 

may be revoked or granted by Ly ZZnT 

i. ..boadioa.... Cfa/a.‘T ” .Sr? 

every Court shall be deemed subnr^'^^ ^ 
only to the Court to which appeals 
former Court ordinarily lie,” Chaptt7(I of 
the 1 ivil Courts Act, which is j ^ 
dealing with ordinary jurisdiction 
section 21 of which clause 2 says 
as aforesaid, an appeal from a d 
order of a Munsif shall lie to 
Judge.” The saving is inM!j 
provision to the contrary in any oth°^ 

suggestion that there L any such*'! " 
enactment applicable to it. Clause^ 
section 21 provides that the High Oourt^ 
under certain circamstanoes allow ^ 

Ji.. .. tb. Di.,™. J«dg.”S'bf "C'd't' 
the Court of a particular Subordinate Sgt 
That also is not material, as there i« * 
gestion that there is any such «ne • i ®“®'' 

.ppiicbi. lo ,h. ‘'r'."’; 

lay to the Subordinate Judge and 
therefore, not the authority which oo"Td 
grant or revoke a sanction refnsed or Z 
by the Munsif. It is true that nnJe 
tion 24 (1), clause (a), of the Civil Proo*^d^r' 
Code, the district Judge can transfer an"^ 
suit, appeal or proceeding pending before 
him to any Subordinate Court competent f 
try It, bnt the Subordinate Judge was not n 
peteut to try this appeal as he was 00 ^^' 
authority to which the appeal lav Tk® 

order of the Subordinate Judge was tW 

incompetent. ^ ‘‘^erefore. 

As regards the second auestinn ii, 
some conflict of authority. The 

■ section 195 


INDIAN CASES. 


[1912 


1008 

ram CHABXN CHiNDP.A V. TIRUPULLA 3HEIKn. 

olanse (6), Ciere can be only one proceeding 
by way of appeal from an order giving or 

refnsing a sanction and ^ P' 

pellate Court makes an order either way, 
there is no further appeal, ^ee B-nperor u 
Serhmal (1); Kanhai L;.l v OhUdammi Lai 
f2) The Madras High Court has decided 
that an appeal lies to the High Court not 
Lly in cases where the first Court refuses 
Banotion and sanction is granted by the Court 
to which that Court is immediately safiorfii- 
RRte but also in cases where the first Court 
grants sanction and the sanction is revoked 
• by the Court to which that Court is immed,. 
ately subordinate. See Mutu Mudah 

T Veem Chelti (3). The learned Judges 
differ from the Calcutta ruling in Hamijuddi 
Mondal V. Daruodor Qhose (4) and «ffreo w, h 
two subsequent Calcutta nilings, Hahbur 
Bohmanv. Munshi Khodabnx(5)\Oirni bankar 
Jtov V Binode Sheik (6). The same porn was 
raiLd in the case of Ram Prosad Ualla v. 

RoghuUr Mollan (71, vonfof 

whLt expressing an inclination in favour of 
the Madias view, supported as ^ 

some of the Calcutta cases preferred to inter- 

fere under section 622 of the old Civil Pro- 
cedure Code. It is not necessary, however, to 
pursue this question further ns our view on 
the first question is sufficient to dispose of 

this RuIp. . , , 114 ^ 

The Rule is accordingly made absolute. 

We make no order as to costs, 

N. Ciiaiteujua, J.—1 agies with my learn¬ 
ed colleague in rniikiiig the Rule absolute _ 

Under section-Jl, sub section Uc o' 

Bengal, North-Western Provinces and Assam 
Civil Courls Act, an appeal from a decree 
or order of a Munsif ordinarily lies to the 
District Judge and not to tl.e Subordinate 
Judge, There is no suggesti.in in this case 

that there is any special oi^der as provided for 

(1) A.. W. N. (loos') 102; r> A. L. J.--17; o M. li. 

T .'^77* 7 Cr. Ij. ‘I"-'; HO A. 

(2) :n A.4S.r.A.[A: J. l; a. W. X. 0908) 200; 

6M. L. T. 55;‘)Cr. I-. 1.C2-. 1 bul (as. 

(3) ?0 M. 382; 17 M. b. .1- 2 M. b. J. 239; 6 Cr. 

(4) 10C. W. N.10ir); 4('r. b. .1.108 

^5) 11 C. \v. N.inr,; r> C. b. .b 2H); (> Cr. L. J. 20 
(0) 5 C. L. .1. ‘222; 5 C'r. b .1. IHS. 

(,7) 13 0. W. N. 1038; 4 Imb Ciis. 0; 37 C. 13; 10 ( r. 

li. J# 45 


in sub section ( 4 ) of that section under which 
appeals could have been preferred to the 
particular Subordinate Judge who passed the 
order on appeal in the present ease. Under 
section 22(1), a District Judge, no doubt, miy 
transfer to any Subordinate Judge under hie 
administrative control any appeal pending 

before him from the decrees or orders of 
Munsifs. When an appeal transferred under 
section 22 ( 1 ) is withdrawn by tfi® D >3 riot 
Judge, he may either dispose of it hirasslf or 

transfer it to a Court under his 
tive control competent to dispose of it. fhe 
question ct competency to dispose of an 
appeal does not arise when an ap^psal is 
transferred in the first instance to a Subordi-, 
nate Judge under section 21 (l),and it seems, 
therefore, that a Subordiiia*? Judge is compe¬ 
tent to dispose of any apps.al pending before 
the District Judge and transferred by him to 

the former. . , 

But, under section 195, sab seolion 6 of the 

Criminal Procedure Code, the power ofrevok- 

inff or granting ary sanction given or refused, 

is given to the authority to which the an- 

thority giving or retusiog it is subordinate 

andsub.section (7) provides that/or P’V;- 

poses of this section every Court sball be 

deemed to be subordinate only to the Court 

to wbicb appeals from the former Court 

ordinarily lie. There is no doubt that the 

District Judge is the only Court to which 

appeals from an order of a Mucsif ordinarily 
lie For the purpose of section 195, Criminal 

Procedure Code, therefore, a Munsif is not 

subordinate to a Subordinate Judge. A Sub¬ 
ordinate Judge can dispose of any appeal 
transferred to him by the District Judge 
under section 21 (1) of the Civil Courts Ac. 
but the power of revoking or granting sanc¬ 
tion is given only to the Court to which an 
appeal lies. The power, therefore, cannot be 
exercised by a Subordinate Judge to whom 
an appeal does not lie, but who can only 
dispose of an appeal transferred to him by 

the District Judge. 

In this view cf the matter, the other ques¬ 
tions raised in this Rule need not be con- 

% 

sidered. ,71 

'Rule made aosoluto* 


END 0¥ VOLUME XIII. 


GENERAL INDEX. 

VOLUME Xin- 1912 . 



Abandonment— Contract to sell land 879 

non-transferab^e i. 


tenant 


Usafructnary mortgage by 

941 


Ot-der-No application to set 
aside abatement—Appeal -Revision 963 

pnvilegre, mle of, inapplicable m 

decree for—Opportunity to defend- 
ant to prove what amount due 374 

7 - Mode of proving item in a suit for 

accounts—Burden of proof 

—Partnership-Account stated or settled 

Long acqmescence-Limitation—Account to be 

L absrcs" fTraud -=>'““-^23 


for surplus profit^ 

1 . rendition of account against 

meaning of— 

Kefusal| what constitutes 030 

■ -books how to be proved 678 

Accused of poor wits— Practice 2 16 

'^^^ 9 "°'"*®''®''”®"^- Limitation Act, 

—AcTcnowlPiJnr^^^t j. Sev^al judgment-dehtors 
ddif/w saves limitation 

sum Arl for ea^ecution for a certain 

tZ7otadd-r T ^^^^-Subsequcnt applica. 

ul^ni ^^oiitahon saved in respect of addi. 

tonal amount^Limitaiion Act (XV of 1877), g. 39 . 

one' 0 / tern t“a" p”art7“ against A B. and a., eaeh 

within tht m^inTof secCn'’%Vfh“°T'^^ 

Act he will start t-ha l imitation 

liimtation against himseRalfne” 

severar%"Uent‘‘debtoTi®'‘^“®'‘J °“® “f 

limitation aragmtt Tnv'nf “if “r®*® ‘® 

Other than thA ^ ^ jadgment-debtors 

menl P®"““ “i® acknowledg- 

as’''fte‘'fmf;„'’i°'7®MPP'!f^ for realisation of Rs. 231 
the amount of the decree, and one of the judg- 


Acknowledg'mcnt— 


concld. 


raent-debtors acknowledged that sum. Subsequently, 

of p/ftTff- 1 realisation 

« h vT f <^n additional amount of interest 

wh ch by mistake was not mentioned in the first 

dield, that the acknowledgment was only in res¬ 
pect of the smaller amount and could not give a fresh 
starting point for limitaflon as regards the additional 

?R J* 251; 

ID U. vv. N. 496 702 


c, debt— Insolvency petition— 

Setting^ out debt the subject-matter of Lecution 

proceedings —Saving of limitation 603 

'fa 

^-Contract to sell land 879 

' -Paym'^ft ““^‘^iage-Demand 


AND TENANT 


by landlord. See Landlord 


1. »!• 


after acquittal 

Act I 1 of 1890, s. 19 

Acts— GENERAL. 


No adverse inference against accused 



780 


Act 1859 

- 1859- 

- 1860- 

- 1865- 

- 1867- 


1869- 

1870- 
1871 — 

1871- 

1872- 

1872- 

1873- 
1877- 
1877— 
1877- 
1878 
1878 
1878 
1879— 


-XL See Revenue Salk Law. 

-XIV. See Limitation Act. 

“XLV. See Penal Code. 

-X. See Succession Act. 

-XXV. See Printing Presses and News. 

PAPERS Act. 

-IV. See Divorce Act. 

-VIL See Court Fees Act. 

I. See Cattle Trespass Act. 

XXirr. See Pensions Act. 

T. See Evidence Act. 

IX. See Contract Act. 

X. See Oaths Act. 

I. See Specific Relief Act. 

Ill- See Registration Act. 

XV. See Limitation Act. 

I See Opium Act. 

ly See Ferries Act. 

VIT. See Forest Act 

XVIII. See Lbgad Practitioners Act. 
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Acts— LOCAL—conoid. 


Act 1881- 
1881- 
1882- 
1882 
1882 
1887- 
1887 


1889 

1890- 

1890- 

1890- 

1894- 

1896 

1897- 

1897- 

1898 

1899 
1899 
1904 

1907 

1908 
1908 
1908 
1903 


-VII. 

-IX. 

-VII. 


-V. PSOBATE AND ADMINISTRATION ACT. 

■XXVI. See Negotiable Instruments Act, 

•II. See Trusts Act. 

XV. See Transfer OF Property Act. 
-XIV. See Civil Procedure Code. 

See Suits Valuation Act. 

See Provincial Small Cause 
Courts Act. 

See Succession Certificate Act. 
n. See Act. 

•VIII. See Guardians and Wards Act. 
-IX. See Railways Act. 

•I. See Land Acquisition Act. 

• XII. See Excise Act. 

-VIII. See Reformatory Schools Act. 

• X. See General Clauses Act. 

-V. See Criminal Procedurf Code. 

-.... See Cantonment Code. 

-]I. See Stamp Act. 

-XIV. See Validating Act. 

-III. See Provincial Insolvency Act. 
-V, * See Civil Procedure Code. 

-VI. See Explosive Substances Act. 
-IX. See Limitation Act. 

-XVI. See Reglstration Act. 


1905 

1908 

1908 


-II. See Punjab Pre-emption Act. 

I, See Madras Estates Land Act. 
•VI. 8ee Crota Nagpur Tenancy Act* 


Regulations 


1806-XVII. See Regulation. 
1H86—I. See Regulation. 

J 7 g 3 —yi. See Bengal Regulation 


Acts— LOCAL. 

Act 1865—Vlll. See Madras Rent Recovery Act, 
1^(38—VIl. See Bengal Act. 

1872-IV. Sec Punjab Laws Act. 

J8y3 -iix. See Madras Civil Courts Act, 

1876 — 11. See Lower Burma Land and Reve¬ 
nue Act. 

1876--VIL See Bengal Land Registration 

Act. 

1876-VlII. See Bengal Estates Partition 

Act. 

isrO-XVIII. See Oddh Laws Act. 

1879— 1. See Chota Nagpur Landlord and 

Tenant Procedure Act. 

1879 'XVII. See Dekkhan Agriculturists 

Relief Act. 

1880— IX. See Bengal Cess Act. 

1881 —XVIII. See Central Provinces Land 

Revenue Act. 

1883 - IX. See Central Provinces Tenancy 

Act. 

1884- XVlII. See Punjab Courts Act. 
188.J-V1II. See Bengal Tenancy Act. 

1886— XXII. Sec Oudh Rent .4.ct. 

1887- XII. Sec Bengal, N. W. P. and Assam 

Civil Courts Act. 

1887-XVL See Punjab Tenancy Act. 

1887—XVII. See Punjab Land Revenue Act. 
1891—XX. Sec Punjab Municipal Act. 

1895—1. See Bengal Public Demands Recovery 

Act. 

1895—III. See Madras Hereditary Village 

Office Act. 

1S9S-I. See Punjab General Clauses Act. 
1898 — IV. See Bombay City Improvement Act. 
1898 -XI. Sec Central Provinces Tenancy Act. 
19j0— I. See Punjab Limitation Act. 

1900 -XUI. See Punjab Land Alienation Act. 
• 1901—11. See Agra Tenancy Act. 

1901—111. Ste U. P. Land Revenue Act. 

1904—III. See Madras City Municipality Act, 


Statutes. 

11—12 Vio. C. 21. See Insolvent Debtors Act. 
Adjournment— Criminal case—Witnesse^^^ 

Adjustment of decree. See Civil Pro- 
cedube Code, 1908, s. 47. 

Administration-bond- Ass.^nmene — 

Second assignment while first 

raiid-Aj.Tieal - Order assigning CM 

Administration Act (V of 1881 , ss. <8. 79, 86-Civ»I 

Procedure Code (Act V o/1908^, s. lOo. 

There is no provision in the law which authorizes 
n. District Judo-e to assign an admmistration-bond 

under section 78 of the Probate 
Act again while the Brst assignment « 

There is no appeal from an order assigni S ~ 
ministration.bond. Kal.mudd.n a. Mahubni, 15 C I. 

J. 382; 16 C. W. N. 662 

AdmiSSlbillty-Sfnlcmcnt in document as to 

houndarg—Admissihility against sfranjier. 

A statement by the grantor in the schedule to a 
Ipase reearding the ownership of certain property 
iau" e of Jht bouedary of the land demised -n bo 

used in ovidonco against " 

to the transaction evidenced by the lease. IMRIT 

Chamar V. Sridhar Panday, 15 C. h. J. 7 •-‘•v 

Adverse pOSSeSSion-Mortgagee in PCS. 

session™ Mutation as owner 
___Partition - Possession 8^^ 

sequent to partition 

___Possession of co-sharer 

___Possession of mort^^o 

after satisfaction of mortgage 9^ 

Possession of property by 


a female of a joint Hindu family not entitled to 
property 

__possession—A ssot-. 

tion of title to the hnoivlcdge oj the oioner. 

Where the possession of defendant is 

effective nature, aupposing its 

improved by an assertion of title, it is necessary 

the party so in possession to prove that the owner 

knowledco of such assertion, ^ 

In “openly avowed claim” means a 0 arm v^h.oh 

may be said to have come to the Chsla- 

true onner. Nalla \eeranna v. A67 

MAYYA, 0912) 1 M. W. M. 68 

Agent, authority of- Construction of authori^^^ 
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Agrent —coucld. 
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Compromise — Power-of.attorney —Con- 

sJrucHon of deed-Words giving generul po,oers 
EjuGdem freaeviB-Power to compromise not 
Similar to poxoer to refer to arhxtration—Agent not 
signing on behalf of principal-One plaintiff signing 
for the other though not appointed agent. 

and <7. were plaintiffs in a 

suifc^ and B. had given a special power-of-attornev 

aathorizing the latter to engage a 
legal practitioner or to prosecute the case himself, to 
present applications to Court and to refer to arbitra- 
tion. The power-of-attorno/ then recited the follow- 
ing words: garze Ice hull sakhta pardakhta mukhfar 
ko manzur iva makbul hoga’’ “In short, every- 
thing done by the inukhtar will be binding on me ” 

A compromise in writing was put in; it was 
signed by A. and C , but B. neither signed the 
compromise nor appeared in Court to asLnt to it 

C. siped the compromise only for himself and not 

on behalf of B. A. signed to the following effect:^ 

for myself and as mukhtar for the other plaintiff 
through C. mukhtar. ^ 

C. was told, on the presentation of compromise, to 
produce B. on a given date, C. appeared on that 

date and said that B. had not come though told to do . 

so, and that C. was then acting only for himself: 

Beta, {l; that the compromise did not bind B- 
(2 that the words purporting to express acceptance 

be interpreted 

m the light of the powers previously specihcally set 
forth. The power to comuromise, like the powlr to 
withdraw the suit or confess judgment, was not 
fju^dem generis with the powers specifically set forth 
in the power.of.attorney. Power to refer to arhii-m 

tion could not be likened^to the pove. to comprotfs:: 

^ followed.’ 

(d) that 0. never acted m the matter of the com, 

promise on behalf of B, and A.’s signature on behalf 
of the other plaintiff could not bind B. as A held 
no power.of.attorney from B. Bishna u lUrTAN'r 
20 P. W. R. J912; 28 P. L. R. 1912 92 

Agmate, meaning of 665 

Af/a Tenancy Act (I l of /90I i, s. 4 

(2>-Land, meamng of-Whether includes grove 
land Tenancg —Suit in Revenue Court Jor ejectment 

on ground oj suh.tenancy^Subsequent suit in Civil 
Court for ejectment on ground of trespass—Res judi- 

A grove-holder is a tenant within the meaning of 
the Agra Tenancy Act. ° 

^ A. brought a suit in the Revenue Court against B for 

ejectment on the ground that B. was his sub-tenant 
in respect of certain grove land. 

The Revenue Court held that B. was not d.’a sub- 
tenant. Subsequently, A. instituted a suit against B. 
in the Civil Court on the ground that he was a tres- 

passer in respect of that land; 

Held, that the suit in the Civil Court was barred bv 
r es judicata. Chh otev Lal v . Hab Narain 634 

’®“ G Entry of name as fixed- 


Agra Tenancy Act-oondd. 
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s. 


transferred his share, whethe? he^c^lZZpf^fietlrl 
tenant of entire co-parcenary bodu—Suit tnr « 

opa.nsf lambardar-Acplcct 0 /lambar^r lA Zuec 
Ron of rent-Liability of lambardar—Private purti 

Ron dp not affect undivided co-parcenarvbXZ 
Umted Provinces Land Revenue Act (III of 1901 f s. 

red'^his“ha'rel"ru“f, 

eu ms snare to K. and became can ex-proprietarv ten 
^t in respect of the stV which was in hi^ possession 

attempted L"rtcovt“"it’’rom" c'^td''^ 

to'c’oli:^ ^hfrlnrfrom r""' 

3eld,(Karamat Busain, J, dissenting) that under the 
circurnstaaces T. could not be said to have nef^lected 

to R^“irn:g.tY^“‘ 

Per Karamat Husain, /.-Where a co-sharer in an 
undivided mahal transfers his share to a third person 

s^r oftor" Z tenant in respect of tos 

toanlfere^ ^ eo-parcenary body and notLiy of his 

Co-sharers in a mahal have no novver fA nnf j 
to the undivided character of the mahal ‘b/a pHvato 
arrangement. Kishori Lau v. Todar Si-Vg^h? 9^1!^ 



' 1 .":“ j:; 

the expiry of his lease, is entitled to maintain a suit 

for proats under Chapter XI of the Agra Tena„cv 

Act. Under section 201 of the Art fho ^ 
bound to presume that he had such rieht ^ 

Said Khan r. Masi-ullah Khan, 9 A lSt S'5>^ 



* * A r» w ^ name as tixed- 

rate tenant-Presumption as to nature of terLncy 

and not as fo title ^ the tenancy—Conclusive proof 

The entry as to fixed-rate tenancy mentioned in 

section 9 of the Agra Tenancy Act is conclusive proof 

as to the nature of the tenancy only and not as to the 

title to the tenancy. Jainath Pathak v . Katita 

ypADHYA, 9 A. L. J, 238 M3F. B. Antecedent debt 


arrears of rent-Set-off claimed by %en2nt in IZ 
pect ofa sum mrongjally collected by plaintifi-Proof 

fo«f-Prou/ by other evidenced ^ 

"dieted by lotosrr ZZZt. 

• ^ '■fu“'P‘ ■“ iiea of certain payments 

IS lost the party alleging the payments ^is not 
bound to prove the loss of the receipt, but may prove 

1 OO 

s. 201 975 

Amendment* see Plaint, decree. 

Z I" P*aint-Discretion-Ia. 

demnity mortgage-Sub-mortgage 2n?{ 

^0. recover account 


books from one’s servant-Addinrfur re. “ ^Tto 
recover money 268 

from trustees-Right to^remove tSee ZhZhZ 

seceded from faith-Abseuce of prayer for removal 



547 
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Appeal—Aliiitcincnt Older— No appl.calion 
nskle abatement 

nrrainst one ontof two decrees- 
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raid 

__(-onrt-fee-Pavments disallowed by first 

ronrb-rravor for declaration ns to who is etditled 
to monoy-l’rnyer for reduction of amount of deepen 

_Decree - Determination of principle 

ascertaining mesne profits 

__Detention in lieu of imprisonment—Power 

of Appellate rourt to ter sentence of imprisom 

ment to ono of whippin"--Effect of ulleialion 284 

__Le.ral representative, determination of 

question as" to dec. ee - Death of party before new 
Civil Procedure Code-Order after new Civil IVo- 
cedure Code - Application of new Code /yJ 


__Misioinder of causes of action-Suit before 

new Civil Procedure Code - Second appeal after 
new Code-Interference on the ground of rm^ 
joinder - Power of Appellate Court 700 

__Objection that suit bad for want of neces¬ 
sary plaintiif * 23 ^ 

— by one plaintiff out of many - Decree in 


Appcal-contd. 

A proli^inarv decree 
on tl.e baeis of an award of arbitrators 

ei, that certain 

r;;r:f:;:;rap:^s;^Ls i^de ^ ^p^-d^ 

seSion 47 ot’the C^de Ld nonobjection was taken to 
rmpetenoy of the appeals. Another appeal has 

p-oted1^Ps-itit' is S^d "ba-t no appeal 

appralabk* and that it is open to ‘ 

t ike exception to the competency of the appeal, not, 
t itbsland^ng the diiection given m the 
;c e and notwithstanding: their 
exceniion to the validity of the appeals bled against 
the previous orders in the so-called ^ ^\arain 

ings Prayac Naka.n Singh v. Sukdko Narai^ 
Singh 


favour of all-Mutation entry, effect of 

Order assigning administration-bond 690 

—Order by Sessions Judge that he has no 
jarisdiction to try the case 92 1 

__Order setting aside transfer of insolvent’s 

house —Deputy Commissioner of Darjeeling 605 

_Preliminary and interlocutory orde.s 800 

--Time spent in obtaining copies 850 

-, wliether a continuation of suit or a fresh 

proceeding 851 

-- Dittmisml-Non.filing of notice to respon- 

dent—Civil Procedure Code {Act V of 1908), O XLl^ 
r. \H ■ Putting ia talabana with memorandum of 
appeal. 

An appeal was filed in the District Judge’s Court, 
and at the same time talatfana was deposited, but 
the notice wliich the appellant was required to 
tile by the Circular Order of the Iligii Court in order 
that processes might be issued, was not filed. On 
tlie day fixed for liearing, the appeal was dis- 
missed: 

Held, that the order of dismissal was wrong, na 
it could nob be made under rule 18 of Order Xl.I 
as the tnUtbana had been deposited. OuL Mahomed 
V. Abduf, JuBHAEt, Ifi C. W. N. 498 694 

- — •— Inlerlocu^onj order—Order intermediate he- 
tivcen preliminary and ibvU decreea, appeal from, 
ivhether competent— Civil Proredure Code (Act V of 
1908^, a. ‘17 —.-1ppe//n/e Court— Jitn'.s'diction , t) enn 
he given hy conKcnt of parties. 


An agreement between two litigating parties as 
to the mode of dotermining the question in con¬ 
troversy between tliem, different from the mode 
prescribed by the I egislature, may bo binding upon 
them Hut their niulual consent cannot create a 
right of appeal where none is allowed by statute for 
a right of appeal is a creature of statute. 


- ilimj'ii property in 

.on-Kemedy oj -P™--''" 

and Wards 4.1 (nil aj ISflO , 47, 48. 

Thare is no provision in tho Guardians ““ 

Actautboiising a Court to \ ^/I”™ the 

possession of a minor’s property o i 

property to tho poison appointed guardian of the 

’"‘C.re°riies against an order . of the District 

Judge declining to coinoel a penou m 
a minor’s property to hand it over to g' 

and reforriiig the guardian to n separate suit. 

Kam r. Karmon, 40 P. L. K. 1912 

- Objection-Memo ~ Adding 

vot neces^^ary to appeal - Civil Procedure Code {Act 
\ o/i908',O. A7./, r. 20. 

Though a Court has power to 
peal independently of the provisions of CivilJroce 
dnio Code, Order XLI, 20 , yet when a person is 

not a necessary party to an appeal, a 
should not be permitted toadd him ns a P»e y 
raise cross-ohjections against ^ M W 

Natabaja Pillay. 11 M. L. T. 157; 0012) 1 
N. 198 

- Power oj AppeUaleCouriiorefuseloent^ 

tain plea of linntation-Belated pleas of Umtiaiion, 
how to he dealt with. 

Where a plea of limitation is not taken 

Court or in the grounds of "^1.^ 

argument before the Appellate Court, 

Court would bo jnstiBed in refusing ‘‘ 

it involves further inquiry into facta for a p p 

‘’‘"oblTe"' diXn.-A plea of limitation 
original Court, before issues are fixed, must 
tertnined and decided. If it is token at a Wer 
stage and if it can be decided on ‘>>6 issues existing 

on the record ns it stands, the on holds 

to take note of it and decide it. .he 

good irrespective of how the matter has come to the 

notice of Ibe Court. s fharuaft 

But if, after tho issues have been Bxetl 

has proceeded to some length, a d^en ^ . 

question of limitation and the Court sees that lU 


^O], Xill] 

Appeal —contd. 

order to decide the question, fresh issues of fact must 
be gone into and additional evidence taken, then 
the Court has the option of refusing to entertain the 

VVhen a case has passed out of the original Coart 
and IS before a Court of appeal, the rule probably re- 

mams much the same. An Appellate Court has 

generally an option of refusing to listen to a plea of 
limitation even though it can be decided without any 

^ur^herginquiiy. Shah Muhamad ti. Piara AIal, SI 


aifiNjiiflAL ijvnisx. 
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Appeal -conoid. 

misunderstood the real point for decision in 

c case and its hnding on a question of fact is ba«ed 

on no evidence at all, the Court of second appeal ^an 
interfere with that finding. appeal can 

The question as to tho° obligation of an estate to 
pay ff««i-,r.holders which is to be decided upon a 

omistniet, on of the documents before the Court "sT 

r CcpuTrCoV ,r^Si'-OH 

V JJEPLli L/O-MMISSIONER 



1908, s 100. 


Second. See Civil Procedure Code, 


, . “7*;;—Appeal held time-barred--Mis. 

apprehension of fact as to sufficient cause ~Riffl,t 

ot appellant to raise question in second appeal 

943 

---Costs 201 


question of fact necessity not a^pnrg 

Order setting aside sale 147 
Nagpur Tenancy Acf'"" 

particular stipulationt'* ptlTalty ^'“624 

Question of lav7—Permanent 
tenancy Inference from facts 606 

Suit as originallj framed to be 

493 

Value determined by original 

174 


. o/laio - Construction nf 

document—Evidence—Document of title - Civil Prod 

dure Code (Act ro/19U8i,s, JOO. ^roce. 

The misconstruction of a document by a Court 
be ow cannot justify interference in second appeal 
it t.ie document IS merely apiece of evidence^and 

Approver. See Pardon. 

Approver’s testimony -Corroboration 

- Evidence - Corroboration, 

An approver’s evidence cannot be accepted unless it 
IS corroborated m material particulars by other and 

w rm2 c^ “■ "■ '9 ^ 



looked to 


value of suit 


rr*. j. Omission to consider evidence 

th J p:r„t ^hrer:^^:^::. 

m“u:e\l^,r mL"rtru“e^ <>' 

But the omission of the Cnnrf ^ 

mention of a particular docuLnt and The st 
m It, does not amount to a i ^ statement 

in procedure within the error or defect 

the'^Code of CiWmoced^rrTBlK: ^ 0 *““ T 

TDNJOT BhAITACHARYA ^AG a. 

piece of 

(A(t V ofigOS 8. 100 ^ ^ Procedure Code 

evidence is not^'l'^m^-stakrof documentary 

a second appeal. Ganpat ^iT to concede 

_ V. Balmakuxd 205 

of estate to pay Kank^r^S 

upon construction of dac’^^ to be de- 

tion of documentary 

appeal. ^riterjerence on second 

Where a lower Apnellate P«r. i. l 
mUipterpreted the documentary eWde^rrnte're- 


Arbitration— .Ticard—fn.srWion of name as 

arb.trator without knowledge of one party-Sub. 
mtssvonto proecedinge by that partg-Whether party 
can object subseguently-ArbUrator not decidina 
certa.n matte,-Matter ought to have been brought 
to a,btlrator'e nnhce-Blank.-, and omission, ir 
award-Rules for calculation given without giving 
result-Arbitrator-Jud,dal acts to be jointly done- 

Reception of written state,nent— 
One arbitrator receiving written statement, whether 
irregular-Arbitrator rejusing to take evidence- 
Evidence ought to be distinctly tendered-Award not 
signed at same time and place, whether void — Omdre 
-Appointment of umpire when difference oj opinion 
among arbitrators-ho provision as to umpire-Whe 
ther award bad - Death oj party, effect of 
The defendants became aware that the name of one 
K_ had been fiaudulently entered in an instrument 
o submission to arbitration without their knowledge 
but they made no protest and accepted the position 
chat he was a validly appointed arbitrator- 
Meld, that they were not entitled to' reoudiate 

arbi^amr ^ took up before tim 

Shea lYuth V ^aiannt/q ,0 J[ I. A. 413 at p. 423, 

"• K- 'P-0.' 21; 1 Ind .Jnr. (n s.) 161, relied upon. 
The award of an aibitrahir which determines al 
questions brought belore his notice cannot be objected 
to, notwithstanding there are other matters within 
the scope of the submission to which his attention 

anard because a particular question was not decided 
It must be established that the point was speoificallV 
stated an^J brought to the notice of the arbitrator. ^ 

r 16 M. and W. 263; 4D & 

L. 567, relied upon. ' ^ 

Where an arbitrator states rules for calculatinir 
amount of money to be paid, without givin"! 
result of such calculation, the award is suflSoiently 

tefn h-"!! ‘B s Ufficiently ce/. 

tarn which can be made certain. ^ 
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Beale V. Beale, Cro. Car. 3^3, arA Strong v, 

Sfioiio, (lhT2) 9 Cushing.'iOO, relied upon. 

An award, therefore, which purports to divide 
nroocrty between two persons by prescribing a rule 

of clivision, may well be hnal though the property in 

nuestion be not actually divided. . i 

Judicial acts, in order that they may be valid, 
must be jointly performed by all the arbitrators. 

The mere reception of a written statement by 
one of the arbitrators is not a jmlimal act. 

Harvey y. Shelton,! Beav. 4uo at p. 4G2; 1«5 b. J. 

Ch. 466, distinguished and explained. 

The reception by one arbitrator of the written 
atalctnent of the defendants in the absence of his 
collea-ue and the plaintiffs is not a grave irregularity 
on his part which of itself would invalidate the entire 

^’^In^orde?to make out a case entitling a party to 
impeach an award on the ground that the arbitrators 
improperly refused to take the evidence of an import- 
tant witness, the witness must be distinctly tendered 

to the arbitrators. 

An award is not void even if it is not signed by the 

arbitrators at the same time and place. 

A Hubmission to arbitration is not bad, because 

it omits to provide for the appointment of an umpire 
in the event of a difference of opinion between the 

If the intention of the parties to an arbitration is 
to bind themselves and their representatives-in. 
interest by the decision of tho arbitrators, the 
reference does not stand revoked merely by the death 
of one of the parties. 

If before the hearing has concluded one of the 
parlies dies, his representatives should bo brought on 
the record and made parties to the submission. But 
where the hearing has terminated before such death 
and nothing remains for tho arbitrators to do but 
to deliver their award, the award delivered after 
the death is binding upon tho parties and their re¬ 
presentatives. Mamnpra Nath v. Mohanunda Roy, 

15C. L.J.360 , *0* 

____ Award given after a very longtime-- 

!, Hotire io revoke snhmitision—Validity of award —Effect 

of delay, 

Tlie plaiutiti and defendants entered into an agree¬ 
ment submitting their disputes to arbitration on 29tli 
of September 19U5. Shortly after tho reference, the 
arbitrators met and did something in that connection. 
Nothing, liowever, was done after that for a long 
time. On lOth of August 1906, plaintiff served a 
notice to revoke tlio arbitration. After tho notice 
tho arbitrators met again on the 20th of August and 
continued to sit for several days. No one took 
the least notice of the notice of revocation. The 
award was given on 2‘jth of August 1906; 

Held, that under tho circumstances tho award was 
not invalid and could not bo sot aside. Janki Das 

V. TTkaKam 32 

_ — Arhifrotor, ij hound by rules of practice 

adopted by Courts—Arbitrator not to go beyond 
precise que!>tions submitted— Right of party in whose 
favour award is yiven to impeachits lalidxty — Award, 
if can be filed tn part—Civil pTocedure Code 
XIV of 1882), 8. 526. 

An arbitrator is not bound by mere rules of 
practice which the Courts have adopted for general 
convenience and ho has greater latitude than Courts 


of law to do complete justice between the parties ac 

::?stinUeteenth^ rr’ndddT'" 

^*'TdicreTore?wh‘i‘re ^ question submitted to ^n arbi- 

S.” 

'"^Thfpaily ill whose favour an erroneous action of 
tho arUtrator operates, cannot be heard to impeach 

thfi validity of the award. 

It is not competent to a Court in a 
under section 525 of the Code of 1882, lo 
an award be filed in part. An application to file an 
award which is open to attack in part should be 
refused. Narsingii Narain Singh v. Ajopuva Prosad 

Singh, 16 C. W. N. 256; 15 C. L. -1.110 1 I O 


__ Judge if chosen as arhitratox —Decision 

final-Jndicial pressure, ejfect of. 

If the parties have treated a Jodgo as their 
arbitrator and have submitted to his decision, even 
though he had no jurisdiction to deal with the matter 
in controversy, his cecision is binding upon them as if 

it were tho award of an arbitrator. , 

Ledgard v. Bull, 13 I. A. 134; 9 A. 191, 

This doctrine, however, cannot be applied to the 

circumstances of a case where the Judge 
chosen by the parties volnntanly and where one party 
acted unLr judicial pressure of the higliMt degree, to 
which he was not in a position to oiler ey®oty® 
resistance. Subhadra Kof.r i>. Dhajadhari 6>os3AI^ 

15 C. L. J. 142; 16 C. W. N. 414 oSB 

Arbitrators, powers and duties of—MhMn- 
duct of arbitrators 

Arrest of father to induce son to confess 721 

Assault -Removal by threat of force-FordWle 
removal 

Assignment— Mortgnge—Suit by assignee— 
Mistake ns to date of mortgagee in assignment deea 
— Right of plaiiitiS to prove that suit mortgag^wM 

assigned 

Attachment— Sale of goods—Suit against 
buyer-strangers in possession-Decree only 
against buyer ‘frOw 

_Djecution—Devisee’s inferest— Pro- 

bate taken by Administrator-General —Administrafor- 
OcHe/ut not made party in execution. ^ 

111 execution of a personal dooree against A, hw 
deceased father’s estate was attached and out of it 
the property w'hicb fell to the lot of A. was 
to be sold. The estate, when attached, was m the 
hands of the Admiuistraior^General who had taken 
outRrobateof the Will which A.’s father had left. 
Tho Administrator-Geucral was not a party to the 
execution proceedings: 

Held, that .A.’s share could be sold, . 

'J lie attachment of a judgment- debtor’s 
not illegal merely because other property which dm 

not belong to him was also included in. tho attach^ 


Voi. xiii] 

Attachment —concld. 

ment. It does not matter whether the estate attach¬ 
ed IS m the hands of the Administrator-General or 
whether the Administrator-General has been made a 
party to the execution proceedings. 

A bequest, unless the testator intended otherwise, 
as in the case of a contingent bequest, becomes a 
vested interest m the devisee or legatee from the date 
of the testator s death, although he may not be entitled 
to receive what has been bequeathed to him except 
10 due course of administration. Adusupatti Vbn- 
KATA Rao u Swami Pillai, 11 M. L. T. 27: M9)2/ I 
M. W. N. 56j 22 M. L. J. 22S - 
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Malikana allowance payable from Govern- 

‘‘Itached-Pensions 

Act (XXIII of 18/1^, $. 11 , 

A malikana allowance payable from a Government 

Treasury IS an allowance of the nature of a pension 

and IS not liable to be attached in execution of a 
simple money decree. Lal.man u. Kalka Prasad, 

o A, Jj. J, lo26 I 0/|^ 

' WrongrTul —Damages — Malice 
^ot necessary for damages. 

wrongful, e. g , attach- 
ment of a person s property for revenue due from a 
stranger, is committed, and actual damages are there¬ 
by sustained, no malice need be proved to recover 

ir.'w"-, 4 ™““ '■ 

Attestation of deed— Consent 613 

'~~7n Z ^— Ijii^erate executantScribe writing 
executant s signature-Not an attesing witness. 

Tht was executed by an illiterate executant. 

having scribed the deed 
and also as the actual writer of the executant's si-^- 

attesting witness: 

ileid, that the scribe could not be ret^arded as an 

Award- See Arbitration. 

^^s’rnTttilTo,0f~ArbUrators, 

=! ‘=' 

good oonsoieooe. He t not fe tir.rt h®’“ 

v^n^ence^nof b?aad V'th" d''"!- 

a'ct to" ^ - "aTeottrtiilg 

which a Court of la'’. oo”rdtt^Te^“":f" 

t Jctrt oh,r S '>“■ 

upon law or faofc anf^ fk ® ^®msion either 

re'’.iew\"s°diteru tJ^d"dt it 

thorit, and beUa.os Fairly t toh wli 


Award — concld. 

tbey interefere with his judgment on any mere ground 
of mistake. ° 

An arbitrator called as a witness in an action on an 
award might be examined as to every matter of fact 
With reference to the making of the award and whe- 
ther in his estimate of the compensation ho took into 
consideration any matters not included in the refer- 
ence and therefore, not within his jurisdiction, but he 
cannot be questioned as to the elements which he 
took into his consideration in determining the quantum 
ot compensation or so as to scrutinise the exercise 
of hm discretionary power to award compensation. 

Ihe principles accepted in the English law for re- 
gulatiDg the conduct of arbitrators are not inappli¬ 
cable to arbitration proceedings held in this country. 
Nor are the powers of the Courts in India to review 

the proceedings of arbitrators any more extensive 
than they are in England. 

Article 158 of the first Schedule to the Limitation 
Act cannot apply to a written statement which a 
defendant is required to file in answer to an applica- 
tion for the purpose of having the award made a rule 

?: n Badrdddin Hasan v. Amir Bbgam, 14 
U. 0. 308 520 

Bank-note-Property passes by delivery to 
6^?ia purchaser for value-Erroneous disposal 
of currency-note-Power of superior Court to order 
re-payment of equivalent 213 

403 

Bengral Cess Act (IX of 1880), s. 95 

120 

Estates Partition Act (VIII 

ss. 23, 25, 29.45, 46, 

.* ■ . suit that defendant not tenant, 

tj maintainable during partition. 

The plaintiff and the defendant No. 2, in this ca^e 
are the joint owners of an estate which is in course of 
partition under the Estates Partition Act. The 
defendant No. 1 claimed that he was a tenant The 
plaintiff repudiated that position but his objection 
was overruled by the Revenue authorities. He now 
sued for a declaration that defendant No. 1 is not a 
tenant in respect of any land in the estate and it was 
contended that the suit was not maintainable* 

Held, that section 25 of the Estates Partition Act 

jT.Te a 


Bengal Act (VII of 1868), s. 8 


---- ss, 25,29,45,46 

_ 123 

. S. o9—Lund of dwelling 
house of one proprietor allotted to another—Mistake 
in fixing rent-Trespasser-Suit in ejectment- 
Remedy—Assessment of rent—Decree for rent— 

Limitation, no question of, as no rent had been vet 
assessed. ^ 

In a partition proceeding, the land on which the 
dwelliug-houHe of one proprietor stood, was 
allotted to another proprietor and the statutory dutv 
cast upon the Revenue authorities to fix the rent was 
not performed by reason of the mutual mistake of 
the Court and the parties: 

HeZd, that the proprietor to whom the land was 
allotted could not treat thp proprietor of the dwelling. 

house as a trespasser, nor would a suit for ejectment 
lie against the latterj ’’ 
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HeU, also, that upon the rent being assessed—a 
direction to assess the rent in this case having been 
given-the plaintiff was entitled to a decree for rent, 
and that no question of limitation could arise as 
rent had not yet been assessed. Kaziuddin IIu^^N 
V . Taiiarat Hussain 

_s. I 19 123 

Bengal Land Registration Act (VU 

of 1876), s. 70 353 

Bengal, North-Western Provinces 
and Assam Civil Courts Act (XII 

of 1887), SS. 8, 21 District Judge-Power 
to nssign cdses to Additional Judge - Jurisdiction. 

A District Judge has power to assign any case to 
an AdditionalJudge, who, in entertaining an appeal 
in pursuance of such assignment, does not act beyond 
his jurisdiction. Mutsadi Lal d. Mulej Mal, 9 A. D. 

J.95 384 

--SS. 21,22 1007 

Bengal. Public Demands Recovenr 
Act (I of 1895), SS. 7 (I) (0,10. 
12(1),32(1) 351 

Bengal Regulation XV of *793, s. 
10 

Bengal Tenancy Act (VIII Of *385)^ 
S. 22 (2) 

s. 22 (3) 


-s. 22, sub. s. (3)— 

Ijardar purchasing occupancy-holding—^tkciipancy* 
rights tohether ceaaes^Tenancy, whether ccase-i. 

When an ijardar purchases an occupancy holding, 
the occupancy-right comes to an end, but the holding 
itself does not cease to exist. 

Therefore, the purchaser of a holding from jm 
ijardar becomes a raiyat. Mkhdi Lal u. Grant 

-S.49 

_ s. 60 Landlord's name re- 

yistered in respect of certain share -Collection of rent 
by him for larger share—Suit jor larger share, whe- 
iher maintainable. 

Where the name of a landlord is registered in res¬ 
pect of a certain share but it is found that he has 
collected rout separately in respect of a larger share, 
lie is entitled to sue in respect of a larger share. 
Seiauashi Mohan Roy v. Ramksii Charan Roy 451 

-s. 66, cl. (2) -Non‘OCcu» 

pancy raxyat^Kjeefment—Arrear for more than one 
year lyuidlord’s right to eject — Waiver - Judgment — 
"Decretal money," meaning of —Amendment of decree 
directing ejectment in default of payment oj arrear 
of entire decretal money. 

Section 6d of the Bengal Tenancy Act refers to an 
arrear for one year only. If the landlord omits to 
sue for ejectment in default of [laymeut of the arrear 
for one year, he must bo deemed so far to luive waiv¬ 
ed his right to turn out the tenant. 

Situ Nath Midda v, Ruiudeb Midda, 2 0, L. J. 540, 
relied upon. 

Jogeshuri Choiedhurain v, Mahomed Ebrahim, 11 C. 
33, referred to. 


A. landlord brought a suit for arrears of rent for 
four years and got a decree. The judgment directed 
that a decree for ejectment should be made in terms 

of section G6 in default of payment of the decretal. 

money within 15 days- The decree directed that the 
defenLnt would be ejected in ,<lefauU of payment 
of the entire decretal money within days The 
plaintiff executed his decree, as the defendant did not 
nut in the entire decretal amount bub a sufficient 
amount to cover one year’s arrears, and took posses- 
Sion. Subsequently the defendant asked for the 
amendment of the decree which was done: 

Held, that tho expression decretal money in the 
judgment meant the decretal money as limited and 
confined to the amount as specified m accordance with 
sub section (2) of section 66, that it could nob mean 
the entire decretal amount, and that the amendment 

was rightly granted. . « j 

Held, also, that it was open to the Court to amend 

the decree even after it had been executed. Jagat 

Chandra Majdmdar v. Munsef An Sarkar D/ l 

s. 85 912 

S. 88 449 

s. 106 — Suit between n’yul 
proprietors — Question of possession —Suit hefioeen 
tioo rival tenants—Question of title, if may arise 
—Ccurf not to go behind statement in judgment. 

The question of possession alone should be consi¬ 
dered in a proceeding under section 106 of the Ben^l 
Tenancy Act between two rival proprietors; but the 
question of title may legitimately arise and be decided 
in such a proceeding between two rival tenants or 
between a landlord and a tenant. 

JXohunt Padmalav Ramanuja Das v. Lukshmi Rantf 
12 C. W. N. 8 at p. 15, relied upon. 

A Court will not go behind any statement in the 
judgment of another Court. Ensar Aliu. Yakdr 

Ali 311 


-s. 120, sub-s. (2)- 

"Any other evidence "—Zerait land —Admission by 
tenant in prei’i:)us deposition —Assertions of witnesses 
that land is cultivated by landlord —Jlfere e.*eci*<ioft 
of knbulyat. 

Tho policy of the Legislature is that a aemindnr 
should not bo at liberty to add to his stock of 
private lands, that is, to absorb the raiyaii lands 
of the estate and convert them into his private lands. 
Only those lands can be treated as private 
lands whicli were originally set up by the zemimiar 
as such. 

Under section 120, sub-section (2) of tho Bengal 
Tenancy Act, an admission by a tenant defendant 
in bis previous deposition is admissible as any 
other evidence.” 

Rilmony Chucherbutti v. Baikanta Nath Bern, 17 
0. 466, referred to. 

Assertions of witnesses to tho effect that the land 
was cultivated by tho landlord ns his xerait land for 
a number of years, are also admissible in ovi* 
donee. 

The more execution of a kabulyat is no evidence 
that the land was zeraif, although the fact may be 
taken into consideration along with other evidence. 
Akuju Singh v. Jaoannath Frasad Singh I 


s. 161 


144 
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^SS« 164$ 167 —Rent suit 
against real though not recorded tenant - Effect of 
decree— Whether decree, rent decree or money decree 
—Provisions of sale to be strictly jollowed—Purchase 
of tenure by mortgagee in execution—Subsequent 
purchase by landlord in execution of rent-decree — 
Non-annulment of incumbrance of mortgage, effect 
of—Piiority of title. 

A suit for lent was brought againj-t the real tenant 
who was not reccgnised as tenant, but was sued 
meielyas he was in possession, and a decree was 
made: 

Held, that the decree was not a money decree for 
compensation for use and occupation, but a good 
decree for rent. 

Ranee Lalun Monee v. Sona Monee Dabee, 22 W. R, 
334 and Surnomoyee v. Dinonaik Gir, 9 C. 908j 13 C. L.* 
R. 69, relied upon. 

The provisions of the Bengal Tenancy Act regard¬ 
ing sales are very stringent and the results are trene- 
rally destructive of vaiious derivative rights belong¬ 
ing to third parties not before the Court. Those 
provisions are a part of public policy intended for the 
benefit of all parties concerned. If the landlord 
wants the special results provided for by the Act, 
he must proceed strictly in accordance with its pro¬ 
visions. 

If the bidding fora tenure put up to auction under 
section 164 of the Bengal Tenancy Act does not reach 
the level of the decretal amount, the sale cannot be 
held under that section. If the sale takes place on 
the first day of sale without the issue of a second 
proclamation, the sale is not one under the Bengal 
Tenancy Act and only the right, title and interest of 
the judgment-debtor will pass to the purchaser. 

The mortgagee of a tenure purchased the mort¬ 
gaged property in execution of his own mortgage 
decree. The same property was subsequently pur¬ 
chased by the landlord in execution of a rent decree 
but the mortgage incumbrance was not annulled: 

Held, that the landlord could not oust the mort¬ 
gagee without annulling the incumbrance under 
section 167 of the Bengal Tenancy Act, and that the 
mortgagee purchaser was entitled to fall back upon 
his mortgage lien to defend himself from the attack 
of the landlord Banbihari Kapdr v. Khetra Pal 
Singh Roy, 38 0. 923j 16 C. W. N. 259 


— s. 176 


S. 170) cl. (3) —Purchaser 

of holding before rent-decree—Right to deposit to 

prevent sale. 

Where a tenure is transferred before a rent decree 
IS made against the transferor tenant, the transferee 
IS not entitled to make a deposit under section 170 
clause (3; of the Bengal Tenancy Act. 

But where on previous occasions, similar deposits 
made by the transferee were withdrawn by the land-- 
lord decree-holder, the transferee should be permitted 
to make the deposit. Brindarani Choodhrani v. 
Annoda Mohan R4y, 16 C. W. N. 94 - 


S. I 70 (3)— to deposit 

to avoid sale under rent deci'ee-Transferee of non- 
transjerable occupancy-holding. 

■L transferee of a non-transferable occupancy- 
holdjng does not acquire any interest in the holdiii"* 


Bengal Tenancy Act- contd. 


by his purchase, and has no right to make a deposit 
under seclion 170 (3; of the Bengal Tenancy Act to 
defeat the landlord's right to bring the holdino- to 
sale in execution of a rent-decree. Nalini Behari 
Roy V. Fulmam Dasi, 16 C. W. N. 421; 15 n L T 

388 


S. ^7^ —Party,litigant if per¬ 
mitted to assume/nconsistent positions—Appellant 

before L. A. Ccurt net permitted to object that no 

appeal lies in case-Civtl Procedure Code fAcf F of 

19I8J s. 47, 0. XXI, rr. il (iij, S9, 91, 92~Execu- 
tion of rent-decree-Decree-holder auction-purchaser 
—Application to set aside sale—Order or decree are 

0 • j a ^ time jor making 

deposit under section MA, Bengal Tenancy Act-Act 

oj Court not to prejudice any one-Five per cent on 
purchase-money to be paid even uhen decree-holder 
IS auciion-purchaser—Copy of decree, or Vakalatna- 
mah, not necessary in execution proceedings—Pound¬ 
age fee, refund of, on sale being set aside. 

The decree-holders purchased at auction property 
of the judgment-debtors and the purchase-money was 
setoff against the judgment-debt. The judgment- 
debtors applied to have the sale set aside under sec 
tion 174 of the Bengal Tenancy Act. The application 
was dismissed and the judgment-debtors appealed 
to the District Judge who set aside the sale. Prom 
that order a second appeal was preferred to which 
the judgment-debtors objected that no appeal lay: 

HeW, that it is not open to a party litigant to 
assume inconsistent positions: the respondents havimr 
succeeded in the lower Appellate Court on the assump¬ 
tion that the order of the original Court was of a 
particular description and appealable, cannot now be’ 
permitted to turn round and assume an entirely 
different and inconsistent position and say that that 
order is not appealable. 

^ Held, secondly, that the order of the original Court 

Code of Civil Proceduie. 
1908, and in the nature of a decree against which a 
nrst appeal and a second appeal lie. 

It IS not open to the Court to extend the time 

wilhin which^ the judgment debtor is required to- 

make a deposit under section 174 of the Bengal Te 
nancy Act. 

But the position may be different if the party has' 

been prevented from making the deposit by reason 

of the action of the Court, for an act of the Court can 
perjudice no one. 

A judgment-debtor who applies (o have a sale set 
aside under section 174 of the Bengal Tenancy Act 
IS bound to deposit 5 per cent, of the purchase-money ' 
even where the decree-holder is the auotion-purchaser 
and the purchase money is set off against thfi 
judgment-debt. 

A copy of the decree is not necessary for the our- 
pos6 of the executioD procsediDgs. 

The authority of a Pleader engaged in the suit- 

does nob terminate with the decree, and itiscomne 
tent to him to appear on behalf of his client in the 
course of execution proceedings without a fresh'au.‘ 
tnority which is uoDecessarv. 

The poundage fee paid by the decree-holders 
auction-purchpers in respect of an execution sale is 
refunded od the sale being set aside* 

Therefore, the decree-holders auction-purchasera 
are nob entitled to charge the amounts spent by 


INDIAN OlSBS. 


[ 191 ^ 


1018 

Bengal Tenancy Act-concid. 

them in obtaining a copy of the decree, in the Court- 
fee of a fresh Vakalalnamah in the elocution pro- 
ceedinir, and in payment of the poundage-fee, as part 
of the^costs mentioned in section 174 of the Bengal 
Tenancy Act. Raghobar Dayal Sukul u. Jadu 
Nandan Missib, 15 C. L. J. 89 

_g, \Q2^ 1^0 fnesteads — Pur- 

chase hy raiyat of homestead of another tenant^Cul- 
tivation of purchased homestead land—Characfei oj 
su^h land. 

A raiyat purchased two parcels of land from the 
respective raiya^s to whose homesteads they originally 
belonged Since then he cultivaied them and paid 
rent to the landlord, who subsequently sued to eject 

Held, that the parcels, whatever they had been 
once, were now agricultural lands held by the ratynts 
and that the Bengal Tenancy Act applied to them. 
JoTiNPRA Mohan v. Kedar Nath 

__Sch. Ill, Art.6(3) 140 

Rnmbav City Improvement Act 
?^m.^ActIV of 1898), s,4a-Vaiidat. 

ina Act (XIV oj \ 90 \-) —Tribunal of Appeal-Juris- 
auction-Power to determine and apportion compensa- 
lion —Power to decide question of title. 

The Tribunal of Appeal, constituted under the pro- 
visions of the Bombay City Improvement Act, has 
power to deal with and decide questions relating to 
t^he apportionment of the money directed by it to bo 
paid in respect of compensation. It has also the 
power to decide the questions of title raised by the 
claimants in/erse, if that is necessary for the oxer- 
ciseof the power to determine the amount of com- 
pensation and apportion it Pandurang Bhivaji ^ 

Ganga Uam Ganu, 14 Bosk L. R. 22; 36 B. 203 855 

Buddhist Law—GaanZiun — 3finor — Grand¬ 
uncle acting as guardian in the life-time of grand¬ 
father—De ifioto guardian—Contract made in good 
jaith for minor’s benefit binding on minor. 

Failing the father and mother and their appointees, 
no person however nearly related, is of right entitled 
to the custody of a minor Buddhist or to the guardian¬ 
ship of his propeity. , , a. c 

The grand-uncle of a minor undertook the duties of 

guardian of minor’s property without opposition 
on the part of the minor’s grandfather. In the capa¬ 
city of guardian the grand-uncle made a contract on 
behalf of the minor in good faith for the minor’s 
benefit: 

Held, that the grand-uncle acted as u,dejacto guar¬ 
dian of the minor and as the contract was made in 
good faith for the minor’s benefit, it was binding 
on the minor. Mg Bo '1’hwe v, BIa Baw, 4 Bor. L. J. 
272 


Burden of proof-condd. 

__Debt contracted by Manager 

of joint family— Presumption that debt incurred 
benefit of Joint family 

- _——Mortgage by Hindu father 

401 

____Title suit after defeat of 


claim 


Buoy, possession of, for crossing river, when a 
punishable offence 1001 

Burden of proof- See Custom-Succession. 

-- BisiiadaPs liability to pay 

Kudi Kamini Cess 



dity 


Contract by minor—Yuli 


tion and alienation of vrit 


Custom recognising parti- 


____ -Claim for a declaration that 

defendant's name has been entered in Revenue papers 
hy mistake. 

The onus of proving separate exclusive possession 
of certain land and that defendant s name has been, 
wrongly entered in tho Revenue papers as joint ownei 
thereof lies on the plaintiff. BnoLA v. Brij 
P. W. R. 1912; 32 P. L. R. 1912 960 

Cantonment Code, 1899, s. 94—me 

not specifying the nature and extent of repairs, whe¬ 
ther legal. 

Section 9tof the Cantonment Code contemplates 
that the owner should know the precise nature and 
extent of the repairs which, in the opinion of the 
Cantonment authority, he should e.xeoute in the in- 
terests of the safety of the occupier or of the public. 
Therefore, a notice under the section which does nob 
state at all what kind of repairs the Cantonment 
authority requires the owner to make to the houses 
specified in the notice, is illegal Emperor v. 

Bakhsii, 3 P. R. 1912 Cb; 9 P. VV.R 1912 Cr. 209 

Cattle-pounds— Maintenance of cattle*poun^ 
whether compatible with Cattle Trespass Act SoS 

Cattle Trespass Act vl of 1871) 935 

Caveat-emptor, applicability 

creditors, responsibility of - Decree-holder, liability 
oj, for improper attachment —}yarranty of title of 
judgment-debtor. 

Per Lindsay, A. X C.-The rule of caveat-emptor has 
no application in India in the case of ordinary sales 
of goods by private contract. 

In India an attachment is made at tho risk of the 
attaching croaitor and ho is responsible for any re¬ 
sults which can bo traced to an unlawful attachment 
carried out upon application made by him. In the 
case of sale in execution in India althongh there is no 
warranty given by tho Court or by the officer entrusted 
with the duty of carrying out the sale, yet there is a 
warranty by the decroo-holdor that tho property does 
belong to the judgment-debtor. The property is sold 
as the property of tho judgment-debtor on a repre¬ 
sentation to that effect made to tho Court by the 
decree-holder who is taking out oxecutiou. 

A stranger whose property is sold behind hi^baok 
without any authority does not need to have the sale 
sot aside. 

Where the decree-holder pointed to a carnage as 
tho property of tho judgment dobtor which was there¬ 
upon attached and at tho sale was purchased by 
the plaintiff’s predecessor-iu-title, but subsequently on 
a suit brought by a third person claiming the carriage 
it was decreed to him and tho purchaser lost it: 

Held, that tho plaintiff was entitled to recover the 
purchase-money from the decree-holder. Bru 

Lalv. Munni Bibi, 14 0. C. 343 803 
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Central Provinces Land Revenue 

Act (XVIll of 1881), s. 83 — Suit for 

amendment of Settlement Record^Party—Whether 
Government necessary party. 

The plaintiff brought a suit for a declaration that 
he was the maintenance grant-holder of a certain 
M.ouzah and for the amendment of the Settlement 
papers in which he had been described as a ticcadar. 
in the Courts below he obtained the declaration 
but ho omitted to give notice cf the suit to Govern¬ 
ment: 

Held, that the words of section 83 of the Central 
Provinces Land Revenue Act are imperative, and it 
was the duty of tlie plaintiff to give notice of his 
suit to Government, Ujal Singh v. Debya Singh 

Sardar 184 

Central Provinces Tenancy Act (XI 
of 1898), SS. 41,43 


-- SS, 46, 47, 48, 70, 

71,72, S5 — Transjer of tenant-right—Transfer 
prohibited by s. 46 or s. '70 —Jurisdiction oj Civil or 
Revenue Court—Suit to avoid transfer. 

Where a transfer of tenant-right would be valid 
between the parties thereto in the absence of the pro¬ 
hibition contained in section 46 or section 70 of 
the Central Piovinces Tenancy Act, 1898, it cannot 
be avoided except in the manner and to the extent 
provided by that enactment. 

No suit would lie in a Civil Court to avoid such a 
transfer. Ganeshdas v. Shankar, 8 N. L. R.^22 909 

—— -SS. 47, 48, 70,71, 

72,95 *909 

Central Provinces Zemindars— 

cise of Police and Excise junctions by su^erance or 
delegation—Resumption of those functions by Govern¬ 
ment-Act under Sovereign powers—Maintenance of 
private cattle-pounds, whether compatible icith Cattle 
Trespass Act—Maintenance of catteUpounds under 
control oj Government officials—Act of Executive 
Government—Jurisdiction of Civil Couit to interfere. 

Where in the Central Provinces certain zemindars 
in exercising Police and Excise functions were not 
acting as of right, but were so acting eiclier by 
sufferance or by delegatijn: 

Held, that the revSumption of those functions by the 
Government was a thing done by the Government 
in exercise of its Sovereign powers, and that a suit to 
question the resumption was not maintainable in a 
Civil Court. 

Held, also, that the maintenance of private cattle- 
pounds was incompatible with the provisions of the 
Cattle Trespass Act and that the establishment and 
maintenance of cattle-pounds in the present case, 
under (he superintendence and control of Govern¬ 
ment officials, empowered to obtain the assistance of 
the Police when required, might be considered essen¬ 
tial for the maintenance of law and order, and the 
peace and good government of the country, and, 
tborefore, an act of the Executive Government 
with which a Civil Court was not competent to in¬ 
terfere. Bir Bieram Deo v. Secretary of State, 16 
C. W. N. 362 965 P. C. 

Charges to be separate for every act of 
perj ury or forgery — ~— 


Charg*e —conoid. 

of daCOity —No details of offence— 
More than three dacoities, charge for—Evidence of 
three other dacoities 781 

---to Jury. See Jury TKiATj. 

' ---. See Misdirection 218 

Cheating', See Penal Code, s. 420 . 
Cheque— Receipt —Instrument purporting to 

receive money from bank and specifying name of 
messenger 330 

Chota Nag-pur Landlord and Te- 
^ant Procedure Act il B. C. of 

1879), s. 124 — Chota Nagpur Tenancy (Amend¬ 
ment) Act (V B. C. of 19yiJ, s. Bo-Resumable 
under-tenure—Sale at auction—Sale before Tenancy 
Amendment Act—Effect of sale. 

Under section 124 of the Chota Nagpur Landlord 
and Tenant Procedure Act, 1879, as it stood originally 
a resuraable under-tenure coula not be s dd in execu¬ 
tion of a rent.decree, but the right and title of tlie 
judgment-debtor could be sold. That section was 
repealed by section 35 of the Chota Nagpur Tenancy 
(Amendment) Act, H.03. The repealing enactment 
came into force on November 4th, 1903, and its section 
1, sub-section v3', declared it applicable to all cases 
pending on the date of its commencement so far as 
might be. 

A resumable under-tenure was sold at an auction- 

sale in execution of a rent-decree, on August 18th, 
1903* ^ 

He/d, that.the repealing enactment could not affect 
the sale concluded before its commencement, that 
section 124 as originally passed applied, and that the 
purchaser purchased only the right and title of the de- 
laulting under-ienure-holder. Dwarka Nath v 
Pralhad Ram 201 

Nagpur Tenancy Act (VI of 

224— Cn'!( Procedure Code 
(Act yo/ll,08J,s lOU-Second Appeal-Order under 
s. 87 oj Chota Nagpur 'lenancy Act. 

There is no second appeal from a decree of the 
Judicial Commissioner of Chota Nagpur made on 
appeal from an order under section 87 of the Chota 
Nagpur Tenancy Act. Raghobir Sahi v. Protab 
Udoy Nath Sahi Deo, 16 C. W. N. 294; 15 C L j 
145i39C. 241 193 


s. 224 


193 


Chota Nag-pur Tenancy Amend¬ 
ment Act (V B, c. of 1903), s. 35 

201 

Code (Act XIV of 
1882), s. 13 351 

S. 1 3 —Res judicata— 


Ahenahrn by grandfather—Vendee suing minor 
grandson for possesdion-Quardian ad litem con¬ 
fessing judgment-subsequent suit for possession by 
mtnor not barred—Inquiry into consideration and 
necessity—Negligence of guardian. 

Negligence on the part of a guardian ad litem, even 
apart from fraud or collusion, is sufficient to prevent 
the quondam minor from being bound by the decree 
passed in the suit. 

Daulai Singh V. Raghuhir Singh, A. W. N. (18941 
141, dissented from. ' 

Ahmad Ali t. Amir Shah, 35 P. R. 1898, followed, 
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^.’a grandfather alienated certain ancestral pro¬ 
perty. The vendee obtained possession of the pro¬ 
perty by a suit in which A., then a minor, was a 
defendant and was represented by liis mother as his 
guardian. In that suit, the motl.er confessed judg- 
ment Subsequently, A. brought the present suit for 
possession of the property on the ground that the 
alienation was not for consideration and necessity. 
The lower Courts held the suit barred as ret^ judicata: 

Held, that the former suit did not bar the present 
suit and that, in the interests of justice, A. was en¬ 
titled to claim an inquiry into the present suit. If on 

inquiry it should bo found that the alienation was for 
consideration and necessity, then the suit would fail 
on the merits. If, however, it was not for necessity 
and consideration, the mother was negligent in not 
defending the suit and the decree in the previous suit 
■was not binding on d. Mohammad u. Sukha Singi^ 
36 P. VV. R. I912; 15 P. L. R. 1912 20 


--s. 43- Former suit for in¬ 
junction dismissed onground that plaint iff was not 
in possession—Second suit for possession, whether 

barred. 

Plaintiff sued defendant seeking a permanent in¬ 
junction restraining defendant from interfering 
with his possession. This suit was dismissed on 
the ground that the pb intiff was not in possession. 
The plaintiff then brought a second suit for posses¬ 
sion: 

Held, that the second suit for possession was nob 
barred by section 43 of the (Mvil Procedure Code, 
1882. Bandey Ali v. Gokul Misir, 9 A. L. J. HI 

154 

_— -- - Si 43 -Hindu Law — far- 


tition knrnr — Agreement to give one brother Rs. 5,000 
for daughters marriage —Pro-notes executed in pur¬ 
suance of such agreement —Consideration —Family 
settlement —Pro-note binding on minor members—Suit 
for partition in 1904—Saif on pro-note in 1905 — 
Former suit no bar Causes of action altogether 
different 

A , B., C. und D. were 4 brothers in an undivided 
Hindu family lu consequence of disputes that 
arose between tliein, they entered into a partition 
karar in 1901, whereby It , 0. and 1). agreed to pay A. 
Rs 6,000 toward.s lire expenses of the marriages of 
his daughters. Siibscquonlly, in pursuance of the 
said karar D on bolialf of hiin.stdf and as guardian of 
the minor son of C. who died in the meanwhile 
executed a pro-note in l'.K*2 in favour of A. for 
Hs 3,333-5-4; and /). executed another pro-note in .l.’s 
favour for the balatice of Rs. e,n()0. (n 1901 A. sueil 
his brothers for partition of the family properties 
and obtained a decree. Now. in 190-5 A 's widow sued 

B. and the minor son of C. for Us 3,^33.:>. -I, on the 
pro-note executed by them. The defemlantscontend¬ 
ed H'that the suit pro note had no consideration; 
(2) that at any rate it does not bind tho minor son of 

C. , as it was not for his benclit; (3) that tljo claim is 
barred under section 43 of Act XIV of 1882, ns it 
ought to have been included in the previous suit of 
19u4; 

Held, (1) that tlio agreomout to pay Rs. 5,U 10 was 
not an independent promise, but was one of tlie 
terms of tho contract of partition, and .l.’s agreement 


Civil Procedure Code— (i882)—contd. 

to the other terms of the contract was sufficient 
consideration: 

that it would bind tlie minor son of C. as be- 
ing one of the terms of a bona compromise con¬ 
stituting a settlement between the members of the 

family; . . 

(-G that the suit was not barred by section 43 ot 

the old Civil Procedure Code, as the pro-note con¬ 
stituted a separate cause of action, different from the 
obligation existing under the karar AnaNTANj^rayanA 

Iyer u. Savittri Ammat., tl9l2j 1 M. VV. N. 59, I* 
h. T. 63; 22 M. I . J. 231 

__- s. 57 377 

_ -S. 102 — Case and appli¬ 
cation to restore it dismissed in default in early part 
of the day—Sulficient cause. 

When a case is called on and the parties do not 
appear the Court should wait a reasonable time be¬ 
fore dismissing it. A suit or a petition should not 
be dismissed owing to the absence of the parties in 
the early part of the day 

Where a suit or a petition has been dismissed 
owing to the temporary absence of the plaintiff or 
his pleader and such absence is satisfactorily explained 
the suit of petition should be restored. Jesa ^ 

TfiAKAR Das, 197 P- W. R. 1911 468 

_s. 112 128 

__ S- I 58, dismissal under, 

whether.opcrntcs as res judicata 172 

---- S. 230 —Decree providing 

for payment of money from some of the defendants 
and for sale of mortgaged property incase of other 
defendants—Nature of decree—Whether such decree 
is a mortgage decree or a decree for payment oj 
money. 

In 1897 a decree was passed against four persons. 
Tbo decree directed the defendants Nos. 1, 2 and 3 to 
pay tlie amount decreed in certain instalments and 
then ivent on to provide that if the money decreed 
could HOC be recovered from defendants Nos 1,2 and 
3 then it should bo recovered from tho property mort¬ 
gaged by tho 4th a surety. 

In 1910, the decree-holder made an application 
to execute tho decree against defendants Nos. 1, 2 
and 3: 

Held, fper Knramat Husain, J.) that the decree 
being a money-decree was barred by section 230 of 
the I’odo of Civil Procedure, 1882. 

Held, per Cnamicr, Jj that tho decree was not 
barred by tho provisions of section 230 of the Code of 
Civil Procedure, 1882, because a decree cannot be 
split up wlien different reliefs are given against differ¬ 
ent defendants. Pakbiiu Xarain’ SlNQU V- 
SiNGii, 0 A. L. J. 79 187 


-- S, 232—Oral assignment 

of decree—Whether application ia arcordanctf 
law —Sfcp‘»«-ajd of e.tccution — Limitation, 

Tho effect of section 232, Civil Procedure Code, 
1882, is that no application for execution based on an 
oral assignment of the decree, can be entertained at 
all by Courts. Such an application is not one m 
accordance with law, nor is it a step-in-aid of exeon* 
tion. The assignee of a decree under an oral assign- 
mont has no fnoas sHndi at all to apply for execution* 
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Where an application by a verbal assignee for exe¬ 
cution of the decree has been dismissed it will not 
have the effect of enlarging the time oven if written 
assignment is subsequently obtained after the expiry 
of limitation. Kamanathax Chettiar v. Sokkanatua 
Gounden, (1911) 2 M. W. N. 559 ; 10 M. L. T. 532 78 

--s. 244 204, 543 

" SS. 244^ 258— Execn^ 

tion of decree-Adjustment nf decree out of Court- 
Certificate oj adiustment -Recognition of pny:nent. 

The provisions of section 258 of the old Code are 
express that no payment or adjustment shall here- 
cognised unless it has been certified; and, therefore, 
an alleged uncertified adjustment is no answer under 

section 244 to an application for execution of a de¬ 
cree. 

The objection of the judgment-debtor cannot be 
treated as an application under section 258. 

If a decree-holder agreed with his judgment-debtor 
that he would not execute his decree and that the 
matter should be settled between them, then if he 
broke that agreement, he would be liable for an action 
for damages, justasany other person would who breaks 
an agreement. Bajrang Behari Lal v. Lachmi 
Narain, 15 C. L. J. 8S 944 

----SS. 257A, 244-Cu’(Y 

Piocedure Code (Act V oj 1908), s 47, 0. XX, r. II 
Execution of deciee—Arrangement between parties 

substanixaHy adding to decree - Sanction of Court _ 

Execution after coming into force of Civil Procedure 
Code, 1908— Enforceability. 

Order XX, rule 11, and section 47 of the new Civil 
Procedure Code, 1908, has altered the law contained 
in section 257 A of the old Code, and renders legal ar¬ 
rangements between parties after decree, which 
provide for a distinct benefit to one of thorn, and 
treats proceedings under section 244 of the old Code 
as a suit. 

In the course of execution proceedings, the parties 
came to an arrangement, while the old Code was in 
force, whereby, in consideration of defendant being 
given time, plaintiff was to get higher interest and 
was given liberty to proceed against defendant's 
person. This arrangement having been sanctioned 
by Court the plaintiff applied to enforce it after the 
Code of 19C8 came into force : 

Held, that plaintiff was entitled to enforce it. SuB- 
barata Iyer V Ramaswami Pillai, 11 M. L. T 18- 
( 1912) 1. M. W. N. 9, 458 ; 22 M L. J. 166 204 

- --S. 258 944 

- ---S. 263 91 

' I ^-S. 273^Execution of de¬ 

cree Application to execute decree already under 
attachment, whether an application in accordance with 
law Limitation—Decree by first Court reversed on 
appeal Restitution, whether enforceable in execution 
— Civil Procedure Code Act V of 1908), s. 144. 

An application for execution of a decree which was 
aismissed cn the ground that the decree itself was 
rea y under attachment, is an auplication in 
ac^rdance with law so as to save limitation. 

ihe right of restitution arising out of the reversal 
Ota decree of an Appellate Court is, under sec- 


Civil Procedure Code -(i882)-confcci. 

tion 144, Cicil Procedare Code, 1908, enforceable in 
execution and no separate suit lies for the purpose 
Mullaseri Gopala Mfxon t;. Krisheki KonLARXATH 
MaxaviKuamax, 10 U. L. T. 508 ; 23 M. L. J 14fi 

179 

-S.274 91 

r7 J . ; s. 283—Ti7fe suit after 

aejcat of claim—Burden of proof. 

In a suit under section 283 of the Civil Procedure 
Code, 1882, the bnideu of proof is upon the unsuccess¬ 
ful intervenor in the claim case. Narak Lal v 
Tiiagoo Lal 

---s. 291 


. S* 295 '‘Assets realised 

by sole or otherwise, meaning of~Privnte payment 
by judgment.deb for to one decree.hclder—Appeal^ 
Ciril Procedure Cade {Act V of 1908), >. 102—Pro. 
lincial Small Cause Courts Act (lY of 1887), Sch If 
cl. Appeal, .second-Suit to compel refund of 

msets improperly distributed under section 295. 

To constitute a realisation within the meaninn- nf 

section 295 of the Code of 1883, the sum mart be 
realised either by sale in execution undrr process of 
the Court or m one or other of the modes expressly 

prescribed by the Court. ^ ^ 

Therefore.a payment made pri^-Ntelyb-n judgment- 

debtor to one of his decrte-iiolders is not an asset 
Within the meaning of section 295. 

Where a suit is commenced on the ground that 
the plaintiff is entitled to relief under section 2-)5 
the mere circumstance that he is ultimately to 
not entitled to succeed on the merits, does not alter 
the nature of the suit. Such a suit is excluded from 
the jurisdiction of a Provincial Small Cause Court 
and a second appeal lies. Godri Ddttv. /.uarChand 

io I/, b. J. 49 90"^ 


J 3 I d^OVtOQQ^m 

decree-tenure—Subsequent rent.decreee—Tenure sold 
in execution—Mortgage decree.holder paying moneu 
under s. 310 A- Suit for money against mortgagor! 
Bengal Tenancy Act (Vm of 1885), s ] 6 I — 

Incurnbrance-Contract Act (IX of 1872), 69, 7U. 

^ mortgage-decree against 
the defendant on January 29th, J901. The superior 
landlord of the mortgaged tenure obtained a decree 
ap'Binst the registered teoaot on December 7th 1901 
The landlord in execution of his rent-decree sold the 
tenure and the plaintiff thereupon deposited monev 
under section 3I0A of the Code of 1883 and the sale 
was set aside. The plaintiff then sued the defendant 
for the money he had deposited • 

Bfld, that, if the plaintiff had not obtained the 

raort^age-decree he would have been entitled to 
have the sale set aside. 

Paresh Nath v. Nabo Qopal, 29 C. 1, relied upon. 

^ The fact that he had obtained a decree does not 
in any way alter his position. 

A mortgage created by a tenant is a lien on his 
tenure and is consequently an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act 
If the mortgagee obtains a decree, his lien on the 
tenure does not cease, and his interest even 
after the decree continues to be an incumbrance. 

A payment made under section 31CA of the Code 
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s ,, oit/ii Pi*ocedurc Code— (i908)-coiita. 
riv!! Procedure Code-(i 882 )-oonoi(l. Civil Proce 

ClVll rruots ^_onil interlocutory ord 



of 1882 i 9 a valid payment for the purpose of see 
‘'Thlreforftifwme"^^^ 

pUintiil was ot"he‘'crt:ac\Tct" Too 

covered by section /u or i.no ^ 

Narain Singh v. Badri Das 

S.3I 1 

-s. 318 95* 

___-S. 375 A—Comjoromi.sc 

in e.recutwn-Subse<tMnt application for execulwn on 

basis of compromise-Estoppel-Question of law. 

In execution of a decree a compromise was effect- 
ed bv the parties as to the mode of satisfying the 

d^rL and accepted by the Court which dismissed 
ihe execution application then pending and directed 
*h!t if the parties did not adhere to the compromise 
a fre h appUcatiou for execution would have to be 
filed Thereafter several payments were made m 
accordance with the compromise but the whole 

amount duo not having been paid it was 
realise the balance in execution when the defendant 
^tended that the terms of the compromise could 

T\r\t hA enforctjcl in cxocution : 

IMd that the defendant was estopped from 
contending that the terms of the arrangement could 

not be enforced in execution. 

Held, further, that the question whether cstoppo 
arises on certain facts is a question of law, and that 
whatever its other effects may bo, section .l7oA of 
the Civil Procedure Code, does not in any way affect 

the rule of estoppel Sriranua Budada Balai IUo 

Garu y. Nayamm Bahadur Varu oi 

__ 440 ^Next friend other 

' thanlertificated guardian •Leave of Court -lYo/icc to 
guardian —Defective service of notice —Unvnport int 

irregularity. 

Where a Court appointed a person other than 
the certificated guardian of a minor, who acted ail- 
verselv to the minor’s interest, as the minor s next 
friend in a suit in which the guardian was also a part) 
burservice of the formal notice under section 4t() 
of the Civil I’roceduro Code of 1882 upon the guardian 

Held that it was merely an uaunportaut ir- 
regularity and that tho minor was properly re- 
presented, KaaiM Khan u. SAi,a.Muniii £>8^ 

S. 457 414 

s. 525 


The following preliminary and interlocutory orders 
are not decrees and consequently not appealablei 

(1) An order or. an objection as to paid of the suit 
bein', based upon the terms of the Pensions Aot. 

(2) An order on a question as to how the portion 
of the claim dealing with proffts is to determined 

(3) An order on a demand by the 

security sliould be taken from the plaintiff before the 

“r 4 rr:rd\^o'r:n miegalion by the defendant 
that the total Court fee stamp required by the Court 

from the plaintiff is larp^ely delicient. 

Whore an appeal will lie from the decree that may 
be passed in a suit, the High Court will not interfere 
on revision with merely preliminary and interlocu- 
tory orders. Umar Am v. Nasib-un-nissa, 82 P. ^ 

1911 



referred 


S. 


s. 578 


—Whole 


I 18 

appeal 




788 

605 



---S.647 

Civil Procedure Code (Act V of 

1908). s. 2 (2) — Decree, of—'^Rights 

oj parties", meaning of—Prcliniinarj ani intcrlocu^ 

tory orders— Appeal —Revision. 

The words “rights of tho parties,'’ in tho dofinibion 
of decree in section 2 of the Civil Procedure Code, 
19o8, must bo taken to mean rights of the parties 
ifiter se in regard to the subjoot*mattor of tho suit. 


s. 2 


O. XXI, 


__ (10 , 

rr. 53, IQ— Judgment debtor, ichether includes 
his assignee—Decree-holder, rights of assignee of— 
Assignee of the holder of attached decree, rights of, to 
execute decree. 

Tho definition of “judgment-debtor" does not in¬ 
clude tho assignee of the judgment*debtor. 

Under Order XXI, rule 53, an assignee of a decree- 
holder does not stand in exactly the same position as 
the decree.holder himself for purposes of execution. 
The only two persons who can take out execution 
under tho rule are the decree-holder of the attached 
decree or the attaching creditor, and not the assignee 
of the holder of the attached decree. ThiRUVBSQADAM 
Piur.Ai V. Doridla Suuuiah, 11 M. L. T. 144; 

M. W. N. 170 

__S. 2, O. XXII, r. 5- 

Legal representative, determination of question to 
decree-Appeal-Death of party before new Cmi 
Procedure Code-Order ajUr new Civil Procedure 
Code—Applicniion of new Code. 

An order under rule 5 of Order XXTI of the Code 
of 1908 determining the question as to^yho is the legal 
repiesentativo of a deceased pa^ty, is not a decree 
and is not appealable under the now Code, though it 
was appealable under tbe old Code. 

Where the party died in 1903 but orde*- 
passed in 1909 under Order XXll, rule 6: Held, that 
tho order must be treated as one under the imw Code 
and it is not appealable. Sital Prosad u. Bajrangi 

Sahai * 

____S. I I —Res judicata— 

partition proceedings—First suit that certain land 
ivas not ahamilat deh-Dismis.^ul of “I; 

lotted to defendants—Suhsequeiit suit that defendant 

had no right to share la shamilat. 

In partition proceedings a dispute arose between 
plaintiffs and certain other persons laoludiog the 
defendants as to whether a certain area 
tho proprietary land of plaintiffs or 'vas part of the 
shamilat deh. ' Plaintiffs were directed to eatabl sh 
their rights in a Civil Court. Conseqiieutly, plain¬ 
tiffs brought a declaratory suit in which it was ne 

that the laud was shamilat deh. 

The land in sui: was in subsequent partition pr •. 

coodings allotted to defendant. Plaintiffa 
brought tliis suit for possession of ° 

ground that the defendants were not khamtaan 
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the village, that they bad no right to share thesAami- 
lat deh, and that the award of the land to defendants 
was erroneous: 

Held, that the suit was not barred by reason of 
the previous suit. The only issue in the previous 
suit was whether or not the land was shamilat deh 
and plaintiffs were not bound to urge in the previous 
suit that defendants had no right to share in the 
shamilat as they were not khewatdars. Jan Khan v 
iVHMAD, 24 P. W. R. 1912 445 

S« I I —Civil Procedure 


s. 47 1 70, 204, 

s. 47, O. XXI, r?2® 

yy 4« . A. - y 9 9 


Code (Act XIV of1SH2J,s. 318— Res judicata— Point 
not decided in second appeal—Separate suit. 

An auction-purchaser applied under section 
818 of the Civil Procedure Code, 1682, for pos- 
sesssion of the property. It was objected that 
the application was barred by limitation. The 
first Court overruled the objection. An appeal was 
preferred to the District Judge, who held that the 
application was barred by limitation. The auction- 
purchaser preferred a second appeal which was 
dismissed by the High Court on the ground that 
the application was barred by time. The High Court, 
however, did not go into the question whether the 
order of the first Court was an order under section 
244 of the old Civil Procedure Code and so appealable 
to the District Judge: 

Heldf that the decision did not operate as res judi¬ 
cata eo as to bar a subsequent suit brought by the 
auction-purchaser for possession of the property. 
Baldeo Singh v. Hira Lal, 9 A. L. J. 67 951 

S. 1 1 —Res judicata— 


butt on a loan—Plea of discharge hy plaintiff in a 

previous suit againit him by defendant—Bar — Non- 

j^oduction of pleadings in pi'evious suit to prove res- 
judicata. 

This is a suit for money and articles alleged to have 
been advanced to defendant as a loan by plaintiff. 
In a proTiouB suit by defendant against plaintiff for 
waram due to the former, the present plaintiff plead, 
ed that he deducted the waram from out of the pre- 
sent loan. As plaintiff’s witnesses did not appear, 
that suit was decided against him. Without causing 
the pleadings or judgment in that euit to be pro- 
p lower Court dismissed the present claim 

of plaintiff as barred by the operation of the rule of 
res judtcaia: 

Ai. the suit for fresh disposal, ( 1 ) 

that if the present plaintiff’s plea in the previous 

suit was one of discharge, the claim was not res judi¬ 
cata; 

( 2 ) that the lower Court should not have decided 

iwiftcu/a without an examination 

of the pleadings and the judgment in the previous 

Chinnasawmi Moopan, 
(19i2) i M. W. N. 172; 11 M. L. T. 201 649 


244 


S. 15 

-S. 20 

■ S. 24 (3 )—Transfer of 
case—Power of District Judge to transfer to Addi¬ 
tional District Judge. 

power, under section 24 
(3) of the Civil Procedure Code, 1908, to transfer a 
^se pending before him to the Court of the Addi- 

V. Abdul Rahman, 
28 P. W, R. 19iiij 14 F. L. R. 1912 Q 


CiS. (2) and (3)— Adjustment oj decree out (yF 

certified to Court -Fraud of decree-holdeJ 
whether Court can enter into investigation oj-^liLita * 

Vf r ^ight—Difference between _ 

Substantial compliance with cl. (2), r. 2, 0. XXI 

tfie adjustment of a decree out of Court has 

nf required by rule 2 of Order KXr 

e Code of 1908, the Court executing the decree 
cannot take notice of it. In such a case it is 

X Cod°p “«^^er section 47 of 

the Code, allegations of fraud made by the judgment 

debtor against the decree-holder. ^ gment- 

Gadadkar Panda v. Shyam Churn Naih, 12 0. W N 
48o, explained. * a, vi. 

Ramuyijar y. Ramayyar, 21 M. 336, disaented from 

CAa.ya, 29 M. 3.2, referred to. ’ 

Alt 12 o L. J. 6o; 7 Ind. Cas. 258; ilon Mohan Kar 
mater V Dwarkanath Karmakar, 7 Ind. Caa. 55; if 0 

Caa 625, ^ I-d. 

Even if it is eatablished that the oouduot of a 
decreediolder 18 fraudulent the judsment-dehtor is not 
entitledd to obtain an extenaion of the time withte 
which to make an application to the Court under 

meTd 2 of Order XXf, becanae the fnt. 

ment debtor is not, by means of fraud, kept from the 
knowledge of his right to make the application iWthiu 
the meaning of section 18 of the Limitation Act 

catiom ” Wli- 

In such a case it is open to the judgment.debtor to 
institute a suit for damages for the fraud 

z/CfZTjf. 10 C. 

1 ^° appeal from a decree was pendincr the 
decree-holder applied for execution. The judgment 
debtor appellant obtained an ad interim sffv 
execution. After that the judgment.debtor mX an 
application to the Court of Appeal stating that the 
case had been adjusted and that he wanted to with 
draw the appeal. Accordingly, the appeal wL dis 
missed and the decree-holder respondent waived his 
right to costs. An application for execution which 
was pending m the Court below was also dismissed 
Subsequently, the decree-holder again applied fo^ 
execution of the decree: appiied for 

Held that, under the circumstances, the judgment- 
debtor by his application to the Court of Appealhad 

m snbstaiioe complied with the requirements of clause 

o3 


nr , “ S« 47— Executionoroc^eri 

^^s-Money-decree-Death of judgment-debtor 1 

Ancestral property—Objection by judgment-debtor^s 

ft ffroiittfi of want of necessity—Objection to 

separXfuiC by 

» . 

The heir of a deceased judgment-debtor is entitled 
to object in execution proceedings that the ancestral 
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property in his hands is not liable for a money-decree 
af?ainst the deceased on the (ground that the debt was 

pot incurred for necessity. j • • 

The dispute on such an objection is one for decision 

in e.’^eention proceedings and is not a matter mr a 

separate suit. Tota Singh v. Fartah Singh O/U 

_S.47, O. XXI, r. 2 

— Payment or adjustment out of Court, nnt certified — 
Eiject of— Limiftifion for certifying to Court - Limita- 
tion Act (Xr d 1877), Sc/i. II, Art.\7iX-J'^dymcnt- 

dehtor’s remedy—Suit. 

The Court cannot recognise a payment or adjust¬ 
ment, which has not been certihed for any purpose 
whatsoever, as, for example, to prolong the period ot 

limitation forapphing for execution. 

The judgment-debtor is at liberty to inform the 
Court and 80 to protect himself from any fraud of the 
decree-holder. But ho cannot be permitted to evade 
the provisions of Article 17;1A of the Limitation Act, 
and to obtain a decision in a matter which does not 
strictly come within the scope of section 47, because 
it is a matter which has been specidcally provided for 
in Order XXI, rule 2. The judgment-debtor may 

have his remedy by suit on a plaint properly framed. 
KUTUBULLA SaRK^R V. OUROA ClIAHAN, 16 C. L_J. 

396 


_ S. 47— Q'^esftons relating 

to execution —Construction of decree and validity of 
sale are such questions. 

The question whether a sale held in execution of a 
decree is valid orinvalilon the ground that i: is 
not, warranted by the decree is one relating to the 
execution of the decree ami must be contested under 
section 47, Civil Projeduro Code, 1908. 

The question of the construction of a decree is one 
relating to execution. Therefore, the question whe¬ 
ther the actual execution of adec.ee is in excess of 
the decree itself relates to execution. Gunniah Ven- 
C ATACHALAPATH Y AIYAR U- PERUMAfi IVER, 10 M. L. F, 

527: C1912) I M. VV.N.‘14 133 

_ __- - S« 48— i^raitfZ— Extension 

of period of limitation—First application for arrest — 
Second application for attachment—Whether second 
application is in continu ition of the first -Execution 
of decree. 

Where an application is made for execution of a 
decree by arro.st of iho judgment-debtor, and then a 
second application is made for execution by attachment 
of his property, tlie second atiplication is not in con¬ 
tinuation of llio hrst. 

Where a judgment-debtor evaded arrest and when 
finally arrested, spent two ytars in pretending to pro¬ 
secute proceedings in an insolvency Court whereas 
he never intended to press them and thus successfully 
prevented the decroo-liolder from e.xecuting his de¬ 
cree within tlio period of 12 years: 

Held, tliut the judgment-debtor was guilty of 
fraud witl.in tlio meaning of .section 48 of the Civil 
Procedure Code, 190S. Mewa Lal v. Ahmad Ali, 9 

A. L. J. 17 929 

-S* 48 — Fraud, interpre¬ 
tation oj — Judymeui-dehtor's objection to validity oj 
sale, if fraud proved -''Date of decree”—Order by 
Appellate Court-Dccrce-holdcFs power to add to 
period of limitation. 


Civil Procedure Code-(i908)—conta. 

Section 48, sub-soction (2'1, clause Civil Proce¬ 
dure Code, requires not only that there should be 
fraud on the part of the judgment-debtor, .but also 
that the fraud should be of such a character as to pre¬ 
vent the decree-holder from executing the decree. 
Seshachalam Chetti v. Rajam Chetty, 8 M. L. J. 20 , 

relied upon. , • t 

The term “fraud” in section 48 should be inter- 

preted in a wider sense than that in which it is 

generally used in English law. 

Patlakara v. Kangasami Chetti, 6 M. 36o, followed. 
Tl.e conduct of a judgment-debtor cannot be 
deemed fraudulent simply because his objection to 
the validity of the sale of his property m execution, 
ultimately proves unsuccessful, and that objections 
cannot stand in the way of further execution of the 

In tho course of execution proceedings in oonneo- 

tion with a certain decree, an Appellate Court 
directed that the judgment-debtor should a 

certain amount every month in satisfaction of the 

clscroPi 

Held, that it was not the intention of the Appellate 
Court to supersede the original decree and that the 
order merely determined the mode of payment for 
the satisfaction of the decree, and that if clause (oj 
of sub-section ,1) of section 48 of the Code be not 
applicable to the case, the deoree-holder cannot 
execute the decree after 12 years from the date of 
tho original decree though the application for exe- 
cutioii is made within 12 years of the Appellate 
Court’s order aforesaid. 

A decree-holder cannot, by binding himself not to 
execute a decree for a certain period, add to the 
time which the law allows him to execute it. ^aobd- 
NATH PrOSAD V. KASHI PrOSAD OO 

_ s. 60, Cl. {n)-night 

to tuiure innintenance—Crops on land granted to a 


totdow for maintenance—Liability for attachment. 

Where land is granted to a widow to bo enjoyed by 
her during her life in lieu of maintenance, what is 
acquired under the grant is not a right to maintenance, 
but to retain property or rather the usufruct of that 
property. The produce of that land, as it accrues, 
becomes her property and is not exempt from attach¬ 
ment under tho provisions of clause (») of section 60, 
Civil Procedure Code, 1908. 

Tho produce cannot be treated as standing on the 
same footing as a right to maintenance. The crops 
are the widow’s property and available to answer her 

debts. 

What is interdicted by clause (a) is the attachment 
of n more right to future maintenance, and not of a 
debtor’s property or any interest in property thongh 
such property or interest might have been granted to 
the debtor for maintenance. Govinda Pillay **• 
Mkexatchi Achi, 10 M. L. T. 493; (1911) 2 M. W.^ 
563; 22 M. L. J. 204 *52 


s. 75 
s. 80 


440 
260,370 


-S. 80-Snit against pub¬ 
lic officer for act done in bad faith —Notice 
ernment, whether necessary 7^1 

s. 88 40 
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Sk 92 —Power of Govern- 
menf to authorise Sub-Judge to try suit pendinq be- 
fore District Judge. 

A notification directed by a Local Government to a 
particular Sub*Jiid"e empou'ering him to try a parti¬ 
cular suit pending in the Court of a District Judge, is 
not a notification contemplated by section 92 of the 
Civil Procedure Code, 190S. Abdul Karim v. Abdul 
SoBiiAN, 16 C. W. N. 44; 39 C. 146 


—■ ■ S- 92 —iJcAemesuit— Par. 

ties—Suit by two worshippers of temple- Petition 
by other worshippers to be made parties—Jurisdic- 
tion. 

A suit brought by two worshippers of a temple un- 
der section 92, Civil Procedure Code, for removal of 
trustees and framing a scheme is a representative 
suit. The fact that the sanction of the Advocate- 
General has been obtained does not change the cha¬ 
racter of the suit and it is open to the Court to add 
other worshippers as parties, if it be shown that the 
plaintiffs are not prosecuting the suit to the advan- 
tage of the persons they profess to represent. Vara- 
DAYYA ClIETTY V. MuNUSAMI ClIETTY, 10 M. L T 

514 ^ ^ ’ 232 

7 “ “ -- S. 92 (2), interpretation 

of—Kotrospective effect 


only to be referred 


S« 98 (2)-“Point of law 


-s. 99 788 

-S. 100 193, 206, 

425, 495, 606 

. ■ ~' ■ ■ “ S• 100 —Second Appeal 

— Failure to realise true question in confroversy—De. 
feet in procedure. 

Where a lower Appellate Court failed to appreciate 
the true question in controversy lietween the parties 
but considered the case from an erroneous point of 
view, in consequence of which the appeal to that 
Court was not properly tried, it was held that the 
appeal should be re-heard. Narak Lal v. Thaqoo 
Lal 


s. 102 


907 


Suit as originally framed to be looked. 


s. 102 — Second appeal — 


For Iho purpose of deciding whether or not a 
second appeal lies, the form of the suit as originally 
brought must be looked at. ° 

H in an ejectment suit against a trespasser the 
Court awards damages only, a second appeal will 
not be barred simply because the decree was for 
money. Jagan Nath v. Debi Sahay - 


Civil Pi*ocedure Cocle-(i 908 ) contd. 


-S- 104 (2),O.XLlII 

r. I (i), O. XXI, l-r. SO, 92-6rder 

aside sale—Second appeal. 

No second appeal lies fr<*m an Appellate order set¬ 
ting aside a sale under Order XXI, rule 90. But the 
High Court may entertain an appeal as a revision, if 
the case calls for further consideration. Kuar Radha- 
KA Raman Prashad v. Gdlzari Kcar 147 


s. 105 
S, 115 


690 
283, 1007 


~ S* 1 15 —Material irregu- 
larity—Refusal of jurisdiction-Leaving material 
issue xmdecided. 

In a suit on a promissory-note executed by defen¬ 
dant No. 2, the questions were, whether he had autho- 
rity to bind defendant No. ], and whether his action 
had been ratified by defendant No. 1. The lower 
Appellate Court held that defendant No. 2 had no 
authority to borrow money on behalf of defendant 
No. 1, and tl>at the issue of ratification w’as imma¬ 
terial, and it did not come to any finding upon it 
That Court also held that in point of law it would 
luive been ratification if the defendant No. 1 liad 
told the defendant No. 2 to pay the plaintiff from 
his pocket, but as the defendant No. 1 directed 
defendant No. 2 to pay the plaintiff out of his rent 
collections that was not ratification. The Court 
did not come to any finding on the facts alleged to 
have occurred: 

Held, by Stephen J., (whose opinion prevailed), that 
the lower Appellate Court did not decline jurisdiction, 
nor did it act with material irregularity, and 
that the Digh Court could not interfere in revision. 

Held by Chaiterjee, J., that the Court below left 
the most important issue undecided and so acted 
with material irregularity and virtually refused to 
exercise a jurisdiction vested in it by law. Baij Nath 
V. Jang Bahadur - 

-S. 141 

-- 144 179 


T., . "I-s. I5I, O.XX, r. 3 

Intertocufory 'judgment—Right of successor to re¬ 
consider—Civil Procedure Code (Act Fo/1908), $. 92 

(2), interprefafionof—Retrospective effect—Civil Pro¬ 
cedure Code (Act XIV of 1882), S.5S9-Scheme suit 
instituted before passing of new Code—Bar under sec- 
tion 92 (2)—General Clauses ActfX of 1897J, s. 6, 
scope of—Interpretation of Statutes—Procedure' Acts. 
A Judge has power to re-conaider an interlocutory 
judgment delivered by his predecessor on any issue 
before the final disposal of the case, if the interlocutory 
judgment is based on an erroneous assumption or 
hypothesis. 

Where a provision in an enactment is in its nature 
declaratory, the presumption against construino’ it 
retrospectively is inapplicable. ° 

Where the Legislature allows an interval of time 
between the passing of an enactment and its com¬ 
mencement so that steps might be taken for avoiding 
any hardships arising from the change of law, the 
inference is that the enactment was intended to’have 
retrospective effect. 

The operation of section 6 of the General .Clauses 
Act is limited to cases in which the change in the 
law is the result of a mere repeal of the o'.d enactment 
and does not extend where it is due to an addition to 
it. 

The Code of Civil Procedure, 1908, contains no 
saving of pending suits from its operation. The gene- 
ral intention of retrospectivity is indicated by the 
special savings of pending arbitration proceedings 
and the present right of appeal. 

The provisions of sub-section ( 2 ) of section 93 of 
the Code of Civil Procedure are of a declaratory 
nature inserted with a view to settle the point whe- 
ther the provisions of the corresponding section 539 
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of the former Code were mandatory or not; conse¬ 
quently, they operate retrospectively. 

^ A suil for removal of certain truBtoes and for the 
proper administration of a trust instituted without 
L'sanction of the Advocate-General wou’d be 
barred under section 92 (2) of the new Code even 

if the suit was instituted in 1904. ^ ^ 

In 1904 , the point whether the provisions of sec 
tion 539 of the old Civil Procedure Code were 
mandatory or "Merely directory was a most 
one for the Province of Sind and a plamtiff cannot be 
said to have had in 1904 an indubitable nght to 
bring a scheme suit without the sanction of the 
Advocate-General or other othcer authori/.ed under 

*^The subsequent ruling of the Judici^ 
sioner’s Court Sind in 1907, Radhihat y Kundan^^al 
\ S. L. R. 155, cannot properly be said 
retrospectively so as to vest in plaintiff a right at the 
date of the institution of suit which ho did not pos¬ 
sess in the state of tho laws then existing as inter- 
preted by the Bombay High Court Smd Sadar 

Court. Hemandas r. Chei.laram, 5 S. L. R. 184 

123 
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__ o. 15 V.9—AppUcahiUty 

of the rule—Hindu- Law—Mortgage—Suit against 
joint Hindu family for oale of mortgaged -pro- 
pcrIy-One of the members not made defendant within 
limitation-Objection as to non-joinder taken at 
earliest opportunity, effect of-Hismisnal of suit- 

Limitation, • • i. tt* j 

0 sued C. and others, members of a joint Hindu 

amily,onfoot of a mortgage for sale of the mort- 

■aged property. G., liowever, did not implead an 

nfant of tho defendants’ joint family as party to the 

uit within limitation. An objection as to non-joinder 

vas taken at tho earliest opportunity: 

Held, that under tho circumstances tho entire suit 

ihould be dismissed as time-barred. Gkndan ^ 

lABO Ram, 0 A. L. J. 80 

__ O. li r, 10— Suit t?i- 

stituied hg a pennon having no interest in the property 
— Jv((//it per.con added as plaintijf subsequently by 
order of Court— Discretion. 

A. and K. wore brother and sister living in the same 
house. Defendants built a construction encroaching 
upon a portion of tlie liouso in which A. and K. lived. 
A. brouglit a suit for injunction and demolition of 
the construction. Later on, it turned out that K, was 
ihe owner of the house and tliat A. had no interest in 
il. Tlio Court luado K. also a plaintiff in tho suit and 
proceeded to decide tho case: 

Held, that tlio suit could proceed between tlio par¬ 
ties, and that having regard to tlio circumstances of 
tho case and to tho fact that A. was living in tho 
same house with his sister K., tho joining of iT. ns a 
plaintiff by tho Court was not an unroasonablo or 
illegal exercise of the powers conferred on tho Court 
by Order 1, rule 10, of tho Civil Procedure Code. 

Abdui.lah Beg v. Abdul Hasan 350 


Civil Procedure Code— (1908) conta. 

porarily, it cannot be said that the house which he 
occupied is not where he ordinarily resided. 

A peon went to serve the defendant with a sum- 

moJ, hut could not find the ^leTer^. 

residence. Upon inquiry he was A g „ pjace 

ant’s wife that her husband had gone to 
fn the Madras Presidency. Ho 

COPY of the summons to the outer door of the defend¬ 
ant's house. The defendant returned to his house 

about three months after this: 

Held, that the peon had used all due 
able diligence within the meaning of rule 17 of Order 
V of the Code, and that service of the had 

been properly effected. Sitakam v. Kalandi Pa™ 

_O- 5, r. 28 —Service of 

notice—Sepoy-Notice received without objection 
without ihe intervention of Commanaing Officer. 
Where a notice of appeal was sent to a scpoi/ re¬ 
spondent without the iutervention of his Commanding 
Otlicer and tho sepojy received it without demur, he 
cannot subsequently urge in an application jo set 
aside tho ex parte decree, that ho was not duly 
served, the notice not having been sent through his 

Commanding Oflicer. Santu v. Arjan Das 


O. 6, r. 7 


128 


O. 6 , r. I7-Su»t 


_ .. - - 

rccoi'ei- account-books from one's sermnts—Amend¬ 
ment of plaint-Adding further relief lo recover 

moneys. ^ ^ ^ 

Where a suit as originally framed is to recover tho 

account-hooks of tho plaintiff from his servants who 

were in charge of his business, an application for 

amendment, before any evidence was recorded, mere- 

ly claiming by way of further relief the moneys due 

from them also ou the facts stated in the original 

plaint is proper and should be allowed. The iaot 

t^hat tho furtlier relief asked for might have been 

barred in the interval does not by itself render the 

amendment improper. 

Account-books are personal property and a suit to 
recover them from servants would Ue. Skvuqan 
Chetty r. Krishna Aiyanoar, 10 M. L. T. 

_O. 9, rr. 8, 9 859 

_O. 20, r. 11 204 

__ O- 20, r. 12-De(ermf. 

nation of principle for ascertaining mesne profits— 
Decree—Appeal. . 

An order by which a Court determines tho princi¬ 
ple whereupon mesne profits are to be as^ssed and 
directs their ascertainment by a Commissioner, is an 
interlocutory order in a ponding suit and not appeal¬ 
able as a decree. Dalgliesh v. Nandan 

__ 0.20, r. 23 

__O. 21, r. 2 


O. 21, !*• 2, 


_O. 5, r. 17 —SciT’ice 0/ 

naminons —Substituted service—Ordinary residence — 
Leaving temporarily —Jfue and reasonable diligenco 
to find defeTidant, 

If a person loaves his place of residenco only tern- 


264 
424 

_— -- - sub- 

rr. (l)i (3)—Fraudulent arrangement boUveen 
dccree^holder and judgment-debtor-Adjustment 0 ) 
decree i» part—Arrangement iiof cerff/ied, «jfec( of 
Decree-holder's fraud—Fstopptl against precise term 

of enactment. , 

An avrangoment between the deoree»liolder ftnu 


GENERAL INDEX, 


102? 
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the judgment-debtor of a compromise instalment 
decree to the effect that the latter should make 
defaults in the payment of instalments, in collusion 
with the decree-holder ia order to gi7e the latter an 

opportunity of executing his decree so that certain 
property instead of being sold out of Court ac- 
coidinj? to the stipulation in the compromise, should 
bo iold in execution, is an adjustment of the decree 
in part to the satisfaction of the decree-holder 
within the meaning of Order XXI, rule 2, of the 
Code of Civil Procedure. Such an arrangement 
ought to have been certified to the Court, and if 
not certified it ^vould not be recognised by the 
execution Court. 


Older XXI, rule 2, sub-section (3), applies even 
where the decree-holder is guilty of fraud. 

There can be no estoppel against the precise 
terms of a provision of the Code. Sham Lal r. 

Hazari Mal, 15 C. L. J. 45L 326 

---0. 21, r. 2 (2), (3) 


0 . 21 , !•. 2 ( 3 ) 


Uncertified payment—Court cannot allow it to be 
proved in execution. 

In execution of a decree, the Court should not 
allmv the judgment-debtor to prove those payments 
which had not been certified under Order XXI, 
rule 2, of the Code of Civil Procedure, 19j8, 
within the prescribed period. Janki Parsad v. 
Thakur Das 21 

--0.21, r. i I (3) 


and decree for joint possession. 


O. 21, r. 16 


O, 21, r. 


—Suit 


An action for joint possession is maintainable and 
a decree for such possession must be given unless 
the Court deems it unreasonable in the interests of 
all the parties concerael to pass such a decree. 
Jagar Nath u. Kamphal, 8 A, h. J. 1312: 3J A. 
150 79 

O. 21, rr. 46, 54 


—CixU Procedure Code (Act XIV oj 1882^, ss. 
268, Attachment oj debt—Debt secured by a 
hypothecation bond—Moveable property—Immoveable 
property—General Clauses Act(X of 1S97J —Transfer 
of Property Act (IV of 1882^, s. 68, 

A debt secured by a hypothecation bond is move- 
able property within the meaning of rule 46 of Order 
XXI, Civil Procedure Code, 1908. 

The provisions of rule 54 of Order XXI, Civil 
Procedure Code, are not meant to apply to pro¬ 
perty of the nature of a debt secured by a 
hypothecation bond. The provisions seem to con¬ 
template that the immoveable property should be 
in the nature of tangible property. 

Security must follow the debt and if the debt is 
once attached, the benefit of the security would 
accrue to the attaching creditor, if his remedy against 
the property still exists. Nataraja Iter v. South 
India Bank, 10 M. L. T. 503; (1911) 2 M. W. N. 
590; 22 M. L. J. 105 91 

O. 21,r. 53 


Civil Procedure Code-a908)-contd. 

---O. 2I,r, 54 91 

“ O. 21, r. 58 —Simple 
^noney.decree—Attachment-Objection by trajisferee 

of propel ty. 

Where property is attached in execution of a 
niouey-decree, a transferee of the property is entitled 
to prefer an objection to the attachment under 
Order XXI, rule 58. Nihal Chand v. Abdullah 

_ 563 

-0.21, rr. 66, 90- 

Notice to judgmenUdebtor to settle details in sale 
proclamation—-Effect of non-ohjeciion by judgment- 
aebio)* Judicial sale fiot to be assailed on technical 
grounds—Sales to he conducted by fair methods — 
Civil Procedure Code {Act XIV oj IS82}, s. 291— 
Hour of sale to he inserted in sale proclamation — 
ISon-insertiOHy material irregularity. 

If in a sale proclamation the value of the pro¬ 
perties to be sold, is understated, and this is calculated 
to mislead bidders, and to prevent them from offerino* 
adequate prices or from bidaing at all, and an aU 

togethor inadequate price is offered, the sale is liable 
to be set aside. 

An inquiry under Order XXI, rule 68, ig intended to 
be of the most summary character. But the judgment- 
debtor has notice of the proceeding and has an op¬ 
portunity to take exception to the statements proposed 
to be entered in the sale proclamation. If hie 
objection as to under-valuation is not heeded by the 
decree-holder, the latter proceeds with execution with 
full knowledge that if he purchases the properties for 
a small amount, the validity of the sale is sure to be 
challenged by the judgraent-debtor. But if the jud«>. 
ment-debtor, with notice of the proceedings, does not 
object to the entries in the sale proclamation at that 
stage, a subsequent objection by him on the ground 
of inaccuracy or insufficiency of description, is not 
likely to be entertained by the Court. 

Arunachellam y. Arunachallam, \o I. A. 171-12 M 
19, referred to. * 

Although the validity of judicial sales, properly 
conducted, should be supported and should not be 
allowed to be assailed on technical grounds, yet at 

the same time, the purity of judicial proceedings in 
connection with execution sales should be assured 
to a reasonable extent; and a decree-holder should not 
be allowed to^ employ the machinery of the Court 
to secure for himself at a grossly inadequate price the 
properties of his judgment-debtor by methods which 
will not bear examination. 

Obiter dictum. —When a sale is adjourned under 

section 291 of the Civil Procedure Code of 1882 it is 

necessary to mention the hour of sale, and an omis¬ 
sion to do so is a material irregularity. Pran Singh 
V. Janardan Singh, 14 C. L. J. 541 337 

-—-- 0-2I,r. 89 365 

J 7. 77 7" ‘ 21, r. SS—Auction- 

sale-Application to set aside sale-Application, verbal 

or written—Person interested may apply. 

An application under Order XXI, rule 89. to set 
aside an auction-sale need not be iu writing, but 

the application, whether made orally or in writino- 
must be in time. 

A deposit of money alone is not sufficient. 

Tender by a person who is neither a general or 
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special aitorney, nor a Vakil or Mukhtar for tho 
owner of the property sold, is not sutRcient tender 
within the rule. Sarvoi Begam v. Haider J 

A. L.J. 12 

_O. 21, r. 89— S«?c of 

property hij judgment-debtor after auction-sale 
Right of judgment-debtor or his transferee to make 
an application for setting aside auction-sale. 

If a judgment-debtor sells his immoveable pro¬ 
perty, after it has been sold by auction, then 
neither he nor his transferee has a right to make 
an application under Order XXI, rule 89, of the 
Code of Civil Procedure to sot aside tho auction- 
sale. IsiiAR Das V. Asaf Alj Khan, 9 A, L. J. ^4 

____o. 2I,r. 90 147 

_ O. 21, r. 90— Kon-in- 

sertion of hour of sale in sale proclamation—Ma¬ 
terial irregularity —Conditional sale not to 
aside on technical grounds 


INDIAN CASES. 


[1912 


0.21, i-r,9I,92 


O. 21, r. 92 147 

O. 22, r. 5 70 

_ O. 24, r. 4— Sait for 

recovery of dcbt~Deposit of amount in Court by 
delendant — CojtSy aicard of ^Discretion of Court. 

In a suit for the recovery of a debt, where tho 
imount luis boon deposited in Court, tho Court has 
X discretion as to tho disposal of costs. Kamasami 
llEDDl L. Laksii.mia.mral Ammal, (1911) 2 M. W. N. 
508 200 

-O. 24, r. 4 (2)—Deposit 

of amount in Court^Costs, aivard of—Finding as 
to which party was most to blame necessary — 

Demand 6i’/o^e suit. 

Where, in a suit for the recovery of a. debt, 
the defendatit pays tlic amount in Court under 
Order XXIV, rule 4- (2), ami plaintiff avers tlmt 
he made demands before suit but defendant denies 
them, the Court should, to enable it to determine by 
whom tho costs have to bo paid, record a finding 
as to whether [daiutilf demundod the amount before 
suit. Jayanti Kistai-i’A v. Jayanti Chin.napiya, 

C1912) 1 M. W. N. ?8 188 


Civil Procedure Code— (i908)—contd. 

whicli the appellants were ordered to pay amounted 
to two lacs and fifty thousand rupees, that the appel- 
lantrbave n. such u.eans as to ho able to pay costs 
that the prosecution of the appea will a very 

heavy expendituie on the part of the respondent, and 
that the Lit was and the appea is being carried on 
by tho Government on behalf of the appellants, Go¬ 
vernment servants, at an enormous expense: 

Held, that this is eminently a case where the Court 
of Appeal should exercise its discretion in favour of 

directing security for costs. 

The security was ordered to be taken in the form of 
a bond of tho Secretary of State, the respondent be¬ 
ing satisfied with tho same. Weston v. Peary 
Das, 1G C. W. N. 119 


— 0.32,r.4(3) 414 

-O. 34, r. 1 —Suit for 

redemption of trust propo fics—Fartics — Xon-ioinder 
of trustees — Bad and fatal to the suit. 

One of three Uralars alone cannot institute a suit 
or redeeming a Kanom without making tho other 
wo parties to tljo suit. Malaiti'katii Pauamadua- 
nil. V. CiiANXAZiii Krish.nan, (1911) 2 M. W. N. 

.37 234 

— O. 37 


244 


--0.41, f*m \0~>^ccHrify 

for respondent s costs—Appeal by .servant oj Govern¬ 
ment—Interest of (fovernment—Appellants not hav¬ 
ing means to pay costs—Haturc of security—Bond of 
Secretary of State. 

Where it appeared tliat tho roapondont'a costa 


O. 41, r. 18 
O. 41, r. 20 


694 

906 


_O. 41, r. 22 - Cross- 

objections by respondent—Appeal not n;ain(«inol)U, 
whether cross-objections sustainable. ^ 

A respondent is entitled to tile cross-objections 
oven where the appeal filed by appellants is not mai^ 
taiuable at all. SiiANtAR Lal v. Sarupl*l 

_O. 41, r. 22, sub- 

P, ( 1 )—Cho.ss-ol)j(rc/ion against co-respondent—Test 

to be applied — Mortgage-suit. 

Order XLI, rule 22, sub-rule (1) of the Civil Pro- 
ceduro Code of 1908 is comprehensivo enough to 
admit of a cross-objoclion by one respondent DgaiDSt 

another. , 

Tho test to bo applied is, where tho questions, 

which aiise between tho several sets of parties, are 
BO connected that one of Ihom ought not to ® 
allowed to re-open matters, so far as ho is concornea, 
without an opporUinity being allowed, in tbo intereSW 
of justice, to another to protect himself by urging^ i* 
objections, even though they be directed, not agamsc 
the appellant, but against a co-respondent. 

In a mortgage suit tho queston were, whether 
the plaintiff’s mortgage took cCfeot from tho date of 
execution (January 19th, 1908), or from the date of 
registration (January 23rd) that is, whether it was 
entitled to priority ovor tho mortgage of defendants 
Nos. 3 and 4, dated January 22nd, and whether the 
mortgage set up by defendant Xo. 5 was genuine. 
Tho Court held upon tho first question in favour 
))laintiff and on the second question, a^“st defen¬ 
dant No. 5 who appealed making tho plaintiff and the 
other defendants, respondents. Defendants NM* « 
and 4 preferred a cross-objsotion to tho effect tha 
tho plaintiff’s mortgage took effect from January 2Sr<l 
and was not entitled to priority over their securilji 
Held, that tho cross-objection was competent. 
jAl>nNANI)AN ProSAH SlNOlI V, KOER KALLYAN 

15 C. h. J. 01; 10 C. W. N. 612 

O. 41, r. 


— 0.41, r. 23 


evidence in appeal, .. 

Tho provisions of Order XLI, rule 27, of the Cif 
Procedure Code are not intended to give a party a 
second opportunity of proving his case but to supply a 
defect in tho existing evidence on the record. Kha* 
ZAN Singh V. Panna Lal, 9 A. L. J. 59 
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-0.4l,r. 31 194 

-0.4l,r. 33 176 

r~ ~ 41, r. 33 — Appeal 

by one plaint,y out of many—Decree in favour of all 
Rule 33 of Order XLI of the nen- Civil Procedure 
Code (Act \ of 1903) justihes au Appellate Court to 
decree lu favour of all the plaintiffs, what they are 
entitled to get collectively, though only one of them 
has appealed. Bhagtl’ v. Bua Ditta, 26 P W R 
iyi2; 34 P. R. J912 ' 957 

--0.43, r. I (j) 147 

'---Oi 43, r, 1 (i<)_ 

Abatement order^Xo application to set aside abate- 

Courts ActiXriU 

of lo84}, s. iO (IJ (aJ. 

No appeal lies under Order XLIU, vn\e I (kj, 
Civil Procedure Code, lyjS, where there has been no 
application to tlie Court to set aside an abatement. 

ihe failure of a person to apply to the Court to set 
asido abatement precludes interference with the 
order of abatement by way of revision under section 70 
(U (aj ot the Punjab Courts Act. Thakar Das r. 
Per.ma ^and, 95 P. U. 1911 953 

-O, 47 365 

, . j r~^' I —— 

inconsistent judgment in the same case —Error appa¬ 
rent on face of the record. 

Where in the same case the High Court by mis- 
take gave two inconsistent judgments, one before and 

one alter remand, the error was held to be apparent 

on the taco of the record and was corrected on re¬ 
view. Ol'dh Bihari Paxde v. Mahadeo Sahi 646 


^ 1029 

Commision— /udiciaZ/MTicftons o/Cowr^ not to 

he delegated-Cu'il Procedure Code (Act V of 1908 J 

S* i O. ' y } 

irat^ed^if r'"' caunot be dele- 

gated to a Commissioner. The power of a Court to 

Code on90?“'75 of the 
Code of J9U8. Ram Narain Si.vch v. Odixdra Nath, 

Common Nuisance. See criuinat pd 

CEDDRE Code, s. 133. CRIMI^AD Pro. 

I ^ Joint stock, limited —Proprietors f 

The proprietors of a being numerous aud 

their separate interests minute, they formeT?Lm 

i/Wd, that the means adopted for the management 
of their property would seem to be beneficTal and 

to^pubU^^n^r’^^^^^ company was not contrary 

to public policy, as its existence does not iiiiure 
or endanger the rights of anybody. Lal S 
Datta CnowDHURY U. Khorooriah Majozilla Zemin* 
darv Syndicate, Ld, 16 C. W. N. 297 673 

Procedc-re 


See Cruij.n'al Procedure 


^ ’ „ 0.47, r. I (I)—Re- 

Mew or e.v parte decree 318 

*’ Appendix 

/in execution~Btd considered 

highest bg Nazir conducting sale—Re-opening of bids 
by order of Court-Higher bid obtained and bidder 
declared purchaser—Legality of procedure. 

Certain property ivas put up for sale iu execu- 
tioii, and the petitioner offered a bid of Ka. 9,000 
which the Nazir, ho ivas conducting the sale 
treated as the highest. Immediately afterwards it 
was represented to the Court that other persons' were 
Willing to bid Rs. 15,009. The Court thereupon 

directed that the sale should proceed, and the result 

was that the opposite party bid Us. 15,0J0 and was 
declared to be the purchaser: 

Held, that there was sufficient ivarranfc for the 
procedure adopted by tho Court, iu the third of the 
conditions of tale which are adopted as a part of 

the proclamation of sale, Form No. 29, Appendix B 

of Schedule I of the Civil Procedure Code of 1908 
and that in tho interests of justice the High Court 
should not interfere. Ashctosh Cuatterjee v. Su- 
duindra Cuandra Moulik 5QT 


cess extent discovered on later measurement 450 
CompIaint-DismiVs«;~Ao opportunity airen to 

Criminal Proedure Codo,'b"S’isrufug “ "Tf 
gistrate should dismiss the complaint ’ 

Of th/ir^d 

ortreTomtlatr “““ 

iar^aud that 7 r“iT,“^ Magistrate ivas irregu- 

opporuuty\o Vr 

war Misra, 16 C. W. N. 741 "" "■ 

Compromise by agent 92 

~ " Constrution 269 

-v- 1 -1 7. “^Rkils power to compromise — 

\ i^d e.tceediug power-Compromise prejudicial to 


Sch. II, para. 14 

520 

Sch. II, para. 15 


>20 


Sch. 11, paras. 15, 

520 


decree. feRAziNA-vA decree 
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Condonation. See Estoppel. 
Confession—Incrimin'itittg statement 


forgiv^eness 


_ __of before Folice-Not 

allowed to pfo in as evidence 

613 


Consent— Attestation of deed 

Consideration— drawn by pm^ip^ 
for a gambling debt paid by agent O 1 ^ 

Conspiracy —Sait for damage, vshelher maintain- 
able -Standard of proof -Pliintift to he kept strictly 
to cause of action set Jorth in plaint-Heading - 
Criminal conspiracy, when gives rise to Civil liability 
^Arrest of father to induce son to confess crime-- 
Civil Procedure Code {Act V of l90Hhs SO-Suit 
against public o,gicer for act done in bad faith-Notice 
to Government, lohether necessary -Limitation Act 

{IK of 190S1, Sch. /, Arts. 23, 30, 120—SwU/o*^ 
damage for conspiracy -Special damage to be proved 
lu plaintiff—Pecuniary loss to he proved. 

Tbe law does not permit of a man being arrested 
in order to pub pressure on his son to confess, even 

it the person causing the arrest believes that by so 

doin» he will get evidence that will lead to the con¬ 
viction of persons engaged in a huge conspiracy. 

There is no rule in the Indian Evidence Act 
that the standard of proof of a conspiracy in a suit 
for damages in conseipienco of injury resulting from 
the conspiracy, must be the same as if the defen- 
dants were being tried on a criminal charge 

Qopessur Dutt, In the goods of (uureported), relied 

^^A^s’uit to recover damages resulting from a con¬ 
spiracy is maintainable in British India. 

The plaintiff in a suit on a conspiracy mast be 

kept strictly to the cause of action that he has set out 

in his plaint. . -i i* 

A ciiminal conspiracy gives rise to civil habiUty 

if special damage has been suffered by the plamtitt. 

A public otlicer sued in respect of an act done in 
bad faith is not entitled to notice under section 80 of 

the Civil Frocodure Code, 190S. 

A suit to recover damages resulting from a con* 
spiracy, falls within Article 30 or Article 120 of the 
Limitation Act, 1908, and not within Article 23. 

In order to sustain Huch a suit, the plaintiff must 
prove special damage and the conspiracy must be 
the proximate cause of the damage or the damage 
must be such as to have been in the contemplation 
of the parties. 

Pecuniary loss caused dire:jtly by the conduct of 
the defendants must be proved in order to establish 
a cause of action; but the amount of damage need not 
be limited to ilio precise sum so proved. Peary 
Mohan Das u. Weston, 10 C. W. N. 145 721 

Construction of 

Hazinamah decree. 


Construction -contd. 

The defendants’ ancestors brought a suit iu the 

Settlement Court tor sub-settlement on the assertion 
Setciemen Tillage in hirt-tenaro. The claim 

for s lb Lalmnent was disallowed and all that they 

were held entitled to was a decree confarming their 

existing possession coupled with a couditiou that 
the 'Zuklar was always to retain the power of fix- 
ill- their rent and of renewing the lease. It was also 
declared that tliey were entitled to an allowance as 
dahmk of 10 percent, on the amounts of rent fi*®d 
by tho Talukdir. If they accepted the terms 0*^® 
lease offered by tho Talukdcr they ‘ ®v 

to deduct the allowance from the rent payable by 

them. In case ttiey refused to accept the t®"”® ^ 
were to bo paid 10 percent, out of the annua rental 
received by tl.e TaUkdar. It was admitted f®r 

some years subsequent to the Settlement decree they 
were out of possession, tho superior proprietor having 
leased the village to other persons during that 

Hdd that, whether or not the right to receive dahyah 
h heritable and transferable, a right of possession such 
as was conferred by the above decree is neither hent- 

able nor transferable: , . i _ 

Held, further, that having regard to the language 

of the decree as a whole the right of the defendants 
did not amount to an under-proprietary right as de¬ 
fined in the Oudh Kent Act and the United Provmoea 

Land Ilevonue Act (IU of 1901): . v 

Held, also, that a Civil Court has no jurisdiction to 
make a declaration that a person is a mere thekadar M 
such declaration amounts to a determination of the 
class of tenancy which is exclusively withm the cog- 
nizance of tho Revenue Courts. PaRMESii^ar ^ 

Mohammad Abul Hasan Khan, 14 0. 0. 33o oU» 


of deed—Power of attorney 
—Words giving general powers 92 

Sale or mortgage—Criteria 

on# 
409 


Will or gift 


of dOCUment-Entry 


settl 


mg 


accounts and recording amount duo 

Sale o/share, excluding sit 


mortgage 


compromise-decree. See 


construction of. 


Sec Compromise decree. 
of compromise 

of decree. See decree, 

-Dahyak— Under-proprietary 

right—Oudh Rent Act fXKII of 8. 3, els, (8) 

and (9) — United Provinces Land Revenue Act {ill 
of 1901), 8. 4, ri. (15 )—Civil Court jurisdiction — 
Dtclaration of a person as a mere Thokadar. 


bila lagan, construction of— Covenant by vendor to 
pay rent, if subsequently assessed—Contract to 
demnify — Limitation Act (IX of 1908^, Sch. I, Art. 

83. . V 

Whore a pofsou made a sale of his two-annas anare 

“ha isfisnaesir 30 hiyha fcham nainharhai zailhila lagan 

and it was admitted that the purchasey>aid the 

revenue for the whole two-annaa ahare: Heta, that 
tho reservation of rent excluded the notion that 
tho vendor remained proprietor of the sir plota and toe 
stipulation was merely a contract between the Pities 
that tho vendor was to remain in posaesaion oi the 

land free of rent. , 

Where the Vendor in a sale-deed in respect oi 
certain lands held free of rent makes a covenant 
agreeing to pay rout in case any rent ia subsequently 
assessed on it and decreed against tho vendee, a 
claim by tho vendee to recover the rent jessed on 
tho land and decreed against him is a claim upon a 
centraot to indeoanify and is governed by Article »ooi 
Schedule I of Act IX of 1908. Tajammal Husain 
lUUNAK Ali, Ic 0. 0. 25 5J/5? 
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of grant 

•Maintenance grant 

Of Kabuliat 

of Karar —Allotment 


155 

148 


for 

TnQ.nitena.nce Tavazhi—'PnriibtZify — Wakf properties 

—Rent^Arrears of profits—Limitation Act (XV of 

1877), Sch. II, Alls. 109, 127. 

Where by a karar executed between the members 
of a Muhammadan family in Malabar, following the 
Muhammadan Law of Inheritance, certain properties 
which had been constituted wakf properties were, 
after making provision for the expenses of the wdf, 
set apart for the maintenance of various members 
of the family, each branch of which ivas described as 
tavazhi and the property was stated to be inalien- 
able: Held, in a suit for partition by the children of 
one of such three donees, that the plaintiffs were en- 
titled to division. 

The object of the stipulation against alienation was 
to prevent an infringement of the rules of Muhamma- 
dan Law applicable to wakfs. The description in the 
karar of the donees as a tavazhi did not by itself 
attach the custom of indivisibility to the properties 
allotted to them. 

The general rule of law is that holders of limited 
estate in property are entitled to enforce partition of 
the same. 

Article 127 of the Limitation Act is inapplicable to 
Muhammadans. Consequently, a plaintiff can only 
recover profits for three years under Article 109 of 
the Act. Chebia Imbichi Bibbe v, Syed Ali (1912) 

1 M. W.N. 45 * 791 

Of lease 481 


--of statutes, see 

PRETATION OF STATUTES. 

--Of WaJib-uNarz 

Wajib-ul-arz; Pre-emption, 

of Will. See Will. 


Inter. 

See 


Contract — contd. 

the general character of the bueiness, and were nnf 
intended to limit the articles in which business wl 
to be done or to dehne the terms on which it was to 
be conducted; and that mere imprudence oflhZ ^ u-u 
not render it unauthorized. ^^e act d.d 

su^/^rvarrh^ Lr oTatr^ 

the^sell^ers will have the option of re-selling the tme 

conseguen^ef- -uit^Y^VeT£‘\o^tr 
alleged breach of the contract, they claimed as 
damages the difference between the “ ■ 

and the amount realised on the re-sale wh^cf 

place about a month after the due date There 
no evidence as to any damage on the due Jat 

ffeid that, as the sugar was in bulk and the vendors 
had not even appropriated the eoods for ^ 

poses of the agreement, it could not be said that 
there were goods to which the powers of re-sairaonlttf 
so as to make the result of that re-sale the ^PPl'ed 

of damages, and that the suit should fail 
.NO Co. V, Sassoo.v snu Co., 16 C W. N 593 

-7- ^X'tv^lity—Bmdence ~ Minor — 

Performance-Minor’s benefit-Snbsequent repZfa 
Uon hy guardtan—Better offer. ^ 

The mutuality of a contract does not depend on 

:i: Kr ;'irs.r 

A contract which is for a minor’q 
specifically enforced against him. Therefore TLI'd 
agreement lawfully entered into on behalf o? 
mmcr and for his benefit, cannot be repudiated the 



Con'tf*3.Cf and conveyance, difference between 

571 

, place of performance 


of service as managing agent to limited 

Company—Enforcement of contract—Indirectly 
obtaining relief —~ 


- Bought-note signed hy agent—Authority 

of agent—Power-oI-attorney, construction of—Power 
of re-sale—Non-appropriation of goods to fulfilment 

of contract^Measure of damages. 

The defendants authorized their agent by a power- 
of-attomey to direct, superintend, manage, con¬ 
trol and carry on in Calcutta, iu the name of defen¬ 
dants, the business of general merchants as carried 
on by the defendants in Singapore and elsewhere. For 
that purpose, the widest powers were vested in the 
agent, followed by the qualification that nothing 
therein contained should be deemed to authorize the 
attorney to speculate in gunnies, opium, shares or 
exchange. The agent under the power-of-attorney 
signed a bought-note for the purchase of sugar from 
thd plaintiffs on bohalf of the defendants: 

^ Held, that the transaction, even if it was a specula¬ 
tion, was outside the terms of the express prohibition 
on speculation; that the words *‘as now carried on iu 
Singapore and elsewhere” were merely descriptive of 


Sale of goods —Lien for unnaid 

-Consideration agreed to be paid atl future 

p.al^«":e“: puirorr 

time of sale aud agrLing to receive n 

instalments; the goods were agreed tcf 
some on demand and the rest o^ a date b v® 
date of payment of the first instalmenf Th w 
ant having failed to deliver the trood." defend- 
claimed damages: &oods, the plaintiff 

1 . SI, 

their favour. ^rijorce the provision in 

Where, at a partition between thft 

joint Hindu family, provision is made forthH 

members of the family the latter are entit ed ® 
force the same and sue upon it ““ticiea to en. 

Defendants Hos. 3 and 5 entered intn . u 
partition whereby their mother was to ‘^®®'^ 
l^and which was to be taken by her damrhr 
her death. The mother having dfed pS‘r 

three daughters, sued for her third-sh^are of ihe^lid 

Kafrfef Itaf ^ Kosnai 

1. M. W. N. li 22 M. L. J. 161 ’ 
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contract Act (IX of 1872), s. 23 297 Contract Act-conW. 


pal paid by agent 


S, 23— Gambling debt of princi- 

^ 1 rt 


319 


s. 


39, appUcainliiy of-Morigage 


—Con?idemtion, part-payment of-Suit for forcclo 
sure, maintainability of-Contract and conveyance, 

difference between. . 

tn a suit upon a conditional mortgaKe, a decree foi 

foreclosure may bo passed though tho .nortgagee had 

failed to pay the whole of the nmrtgage-money to the 

""CfKu'rpuef/du.o.,,, J. -There is a fundamental 
distinction between a contract and a conveyance, t.e , 

a transfer of an interest in land, and for this leason 

the rights and duties of the parties to a contract aie 
quite different from the rights and duties of the pai- 

‘‘l^l^rtsTc^'anto the Transfer of Property Act is 
a transfei"of an interest in the land in irtgagod and 
not a mewe contract No sooner a valid inortgage- 
deml is registered, an interest in the properly mort- 
oa.red vests in the mortgagee in the absence of i con- 
Ua^ct to the contrary, notwithstanding the fact that 
the mortgage-money has not been paid by the mort¬ 
gagee to the mortgagor. The mere 

the mortgage-nioney cannot have the effect of ren- 

(lerinjr tho inortj'fige invalid. 

A cannot bo cancelled under section 

of the Indian Contract Act, 1872. llASlUK Lai. ^ 

Kam Narais, 9 ^V. L. J. 198 

____ ,S, Contract-Specific perfor- 

mance-Contract with a number of per^on-i-Right of 
one to enforce specific performanre - Vendor and pur- 

chafer. ^ ^ ^ 

Where an agreement is made to sell certain pro* 
perty to several persons, one of the latter only cannot 

claim spccihc pci formanco of the a^M-ee.nent Koi- 
PAlrLI Ha.MIAII l’- 8AJJA SL'IIBIAII, 11 aM. L. 

(191:;) I M. \V. N. 415 310 

____. 5 , 02 — Novation of contract — 

Mortyage-deed cxccnfed in con:iider ition of previous 
‘hond>i — Decd not regifitered —Merger—Waiver - Right 
to x'tc D)i previoufi bondx — Regi:<tvation Act (XVI of 

1908;, s. 49, , , , 

Wliere a mortj,mc(C-dcc(l roqainnj? compnlsDry re* 

giatration is executed in considerarion of previous 
bonds but the deed i-s not roi'isterod, tlioro is no 
novation of contract, as tho inort-^a-'o-dcod beinf< 
unenforceable in law do(?3 not constiLiito a new con¬ 
tract. 

As the Goiu’t cannot look at an unrof'istored mort- 
gage-dood wliicli refiuircs compulsory registration, 
there can bo no mcigci of the previous bonds in the 

mortgai'e-ileed. 

The protni«(m is, therefore,ontiLlotl to suo on the 
previous bonds in spite of the unregistered deed of 
Tnortfi'ago. Aiiorr. Kava.m e. IUhadi'k ViTiloin, 14 
BoM."k. U. 20 


in full the decretal amount, is entitled to get coutribu. 
t?on from his co-sharers in respect of their shares, 
in er rction 70 of tho Contract Act. Hari Nakun 
Chatterjee u. I3WAR Chandra Chattf.rjce 457 


s. 


—Explanation — Interest — 


froidgnge deed piovided that it in any particular 
year interest was not paid on the date agreed, the 
mortgagor wouM pay double rates. Jvothmg was 

’’‘'HWrCo^nmrtgagec’s suit) thnt the agreement to 
pay enhanced interest did not amount to a penalty 
wl'thin the moaning of section 74 of the Contract 

"'"^A stipulation for enhanced interest miy be a stipa- 
lation bv wav of penalty. The facts of each case must 
be considered. Banke Bf.haki La'„ c. Ahlad 

_____s, Penalty —Breach of contract 

— Jest'd /o.-is not proved—Amount of compensation. 

Where a contract jirovided for a penalty in the 
event of its broach, the pArty complaining of the 
breach is entitled to compensation even though he 13 
unable to prove actual loss. Tho amount of cona- 
ponsation is to be s icli sum as the Court shall, under 
tlie circumstances of tho c.ise, think reasonable, 
limited, of course, to the amount specified in the 
contract. llA.MSATii ZiTsni u. The Secretary of 

State 


•S, 74 —Penalty'-‘Interest — Addi 

m ^ — A 


-ss. 69, 70 144 

-- - -*70 -Conlribulitin suit —Rent- 

decree against coslinrcr tennit • Deevee satisfied by 
juilg>nent-dchfor—Suit by him agiinst co-sharers — 
Liability of co-sharers. 

A co-sharer tenant against whom tho landlord gets 
A decree of rent of the whole holding and who pays 


#ion of interest in advance—Interest at enhauced ra(tf 
ia case of default -Reasonable compensation, 

A bond was executed for Us. 5,5 jO. The money 
actually advanced was Us. 2,410; the balance 
of Us. 5,500 being made np of interest wlcu- 
latcd upon the sum of Us. G,000 for 39 months at 
the rate of 1 \ per cent, per mensem added in advance. 
The debt was agreed to bo paid in monthly instal¬ 
ments of Us. .50 for tho first twelve months and after 
that of Ua. ICO for another twenty-six months and 
tlio balance at tho end of the thirty-ninth month. In 
caso of default In tho payment of any one instalment 
on tho duo date, tho whole amount of the bond was 
recoverable at onco on demand. But if tho creditor 
waited longer, tho debtor agreed to pay interest at 
tho rate of 5 per cent, per mensem till payment in 
full. A default occurred in the payment of instal¬ 
ments and tho creditor sued for the recovery of the 
whole amount of tho bond as well as interest at the 

rate of 5 percent, per month: 

Held, that the stipulation for the addition of in¬ 
terest in advance and the stipulation for payment of 
enhanced interest at the rate of 5 per cent, per 

mensem were both penal and unenforceable by reason 

of section 74 of the Contract Act and that it was a 
reasonable compensation to allow the amount actually 
advanced with interest at 18 per cent, per an^m. 

VEtCMANn t IIHAGANLAT. l\ LlEUT. A, FLAGG, 14 

L.U. 18 

S. 74-r»ft>rcsf — Penalty — Fn- 


hanced interest-Question of fact. ^ 

Under tho terms of a mortgago interest on © 
mortgage-money was agreed to bo paid at the rate o 
ten annas per cent per mensem and it was to © 
|iaid annually without any objection. If in any y©©^> 
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the mortga^ror failed to pay the iaterost, the mort¬ 
gagee was to have the power either t) realize in¬ 
terest or compound interest at the rate of Ks 1-4 
per cent per mensem. Default was made in' the 
payment of interest at the end of the Brst year: 

Held, ( 1 ) that the mortgagee was entitled to inter¬ 
est at the rate of ten annas for the first ye:ir and 
thereafter to interest and compound interest at the 
rate of Rs. 1-4 calculated in the usual way; 

(21 that enhanced interest was chargeable from 

the date of default in the payment of interest at the 
lower rate; 

(3) that the covenant to pay interest at the enhanc- 
ed rate was not a penalty. It was intended by the 
parties to be enforced and was not unreasonable 

'J he question whether an agreement to par en- 
hanced interest is a penalty or not is a question of 
fact. Munna V. Mansa Ram 624 


CO-SharcrS. See Co-owners. 

^ "■ 9 possession of--Adrerse possession 


■ 235— principal —Agent 

representing untruly the extent of his authority to 
third person--Breach of contract-Liabiliiy of agent 
to third person —Agent acting beyond the scope of his 
authority. 

Section 23-5 of the Contract Act applies to a case 
where an agent untruly represents the extent of the 
authority given to him by his principal. 

If a man makes a contract as agent, he promises 
that he is what he represents himself to bo and he 
is liable for the breach of his contract, whether or not 
he is aware that he is acting beyond the scope of his 
authority. Ganpat Prasad v. Sarjcj, 9 A. L J. 8 94 

-s. 251 255 

--s. 253(10) 23 

Contl*jX)lltion Slll't—Rent-decree against co- 
sharer tenant—Decree satisfied by judgment-debtor 
—Suit by him against co-sharers—Liaoiiity of co¬ 
sharers 457 

Convexities ind COntF*iet| difference 
between | 

Co^owmr—Joint property-Liability to be ejected 
--Sxle of joint property by one member as his exclu> 
Sloe property —Hostile title. 

One co-owner is not liable to be ejected from joint 

property at the instance of his co-sharer unless there 

has been an ouster in the technical sense of the 
term. 

Dijendra Narain V. Purnendu Karain 11 C L J 
189; o Jnd Cas. 171, followed. 

Where one co-owner dealt with joint property as if 
It belonged exclusively to himself and alienated the 
whole property to a stranger, there was an assertion 
of hostile title ou his part, and inasmuch as the trans- 
feree has claimed the entire property in denial of the ' 
rights of tne co owners of the transferor, the co- < 
owners are entitled to be restored to possession of ' 
their share of the property. Nage.n’dra Kumar Nath < 
V H.ara Chandra Poddar, 14 C. L. J. 616 376 


^ Joint holding - Co-sharer in posses- 

.yon for cultivation —Creating occupancy-tenure in 
joint hoi ling'--Remedy of other co-sharers. 

Jiefore actual partition, no co-sharer can create an 
occiipancy-tenuro in any particular field against the 
wishes of the or her co-sharers, although he is holding it 
eep.irately for the purposes of cultivation. His other 
co-sharers may treat the lessor ns a trespasser and can 
maintain a civil suit to eject him from the joint 
holding. Duni r. Ali Muhammad, 8 P. W. R. 1912 


—Partition suit—Party sued unnecessarily 

50 

--Pleader’s fee-Practice 500 


tj ffjj —Members of joint family_ 

Heath of one plaintiff — Widow brought on record — 
Appeal against such order dismissed — Widow’s 
right to succeed to her husband’s share held time- 
barred in separate litigation -Practice—Docree in 
favour of other co-pUintiffs excluding widow 564 


[ --Proceedings under s. 195, Criminal Proce- 

p dure Code 99 

^- Second Appeal. 

' Court will not interfere in second appeal 

' with the discretion exercised by a lower Appellate 
' Court ou a question of costs. Dwarka Nath u. 
Pralhad Ram 201 

Counsel retained by party—Examination oj Coun¬ 
sel as witness, if proper—Professional ethics. 

It is a rule of professional ethics of almost univer- 
sal application that having taken up the position of 
an Advo^te be should refrain from testifying on a 
trial which was being conducted by him. Peary 
Mohan Das v. Westo.v, 16 C. vV. N. 115 721 

Court-fee. See Valuatio.v of suit. 

-—Appeal Paytnenis disallowed by first 

Court - Prayer for declaration as to who is entitled 
to money—Prayer for reduction of amount of 
decree 305 

' Partition suit Plaintiff in possession 

185 

—• Suit for declaration and injunction in 
respect of house 403 

Court Fees Act (Vil 1370 , s. 7 ( 4 ) 
(D).5j 903 

-s. 7 {W) fc', rdi 408, 861- 

--3ch, 11, Art. 17 i6; 305 

T*" ' . ' 8ChI II, Art« 17 vVIl — Partition 
suit -Plaintiff in p-jssession Claim merely for separa. 
tion of shire -Court-fee piyible Ad valorem Court- 
fee, lohert, piyable. 

In a suit for partition, wherj the plaintiff alleges 
that he U in possession and merely cliimi partitTon 
of the property and sep irate possession of his share 
a Court-fee stamp ol ds lU is sulficient But where 
the plaintiff is out of possession and claims possession 
and partiti m, tneo he must pay a Court-fee calculat- 
ed on the valuo of the sh ire claimed by him. Tara 
Chand Mukerji V Afzau Beg, 8 A. L J. 1329 185 

Criminal Procedure Code (Act V of 

18 J8)—Reference after u long time Enahince- 
meni of sentence. 

^ Although the sentence on an accused is inadequate 
It ought not to be enhauued after the lapse of nine 
months. Aiya Chalamaya v. Emperor, i,iyi2j I M. 

w. N. 50 777 
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ss. 35, 397. 438, 
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439-Accused co,n; > d ^ ^ or /cr- 

He,-nnd »e,,t<’ncc nnli'red lo “ J he 

dlr,,nl-Co^urrent 

iwf.<<ed _ lif^vtsion —Ljifccf fo tX' J 

tendon of Mo,,tsimlc^Kcd,o-don of eenicnee. 

The question wl,ether sentence. 

'cases section Xt7 

B imperative and shonia not be^ 

On 30th March IdlO, • |otii April lOlO, he 

,ears’ ■ ih'otons i.npnsonn.enC^^On 1. tl. A, 

^vas convicted m ‘ imprisonment 

.Vhich the e. Jn redneed on 

date of h.s order. to tl.c Chief 

He'd (1) that the direction was illegal and ought 

r±“i';.sv”-=;=r.‘^ 

__ss. 98. iOO 1002 

ss. 107, I45-Bi«'i- 


^ Tipfice uu^lcr section 107^ 

Security for , should not bo taken from a 

Criminal to commit any breach of the 

person who is i ot k y another person 

r,£''rt“s,Sl,’. nr 

S. 107 —Security to fceep 


Ke..i 0 „s to ^oUe^eac. 

intention to toonnd feelings 

persona any intention of thereby 

i,.to.ition ot t.iiio.pt.il'tt o.or. insiiltmjt .nd wo.ndiog 

tho roliiiiooo fooliogo d* ‘hoir "..XX 

bonrs, their act is a wrongful act, „5fblio 

provoke a breach of the peace and disturb d'® P”''"? 

tranquillity. Emperok v. Murli Singh, 33 A. 77 

s. 109, els, (a) and 


' in,I rnrty tender r. UtT-Whether Mngitttmtc can in 

ei 'itule procecdintis under l-lo- 
The f.-mt tl.at one party bad been bound dow n to 

deep the iieace under section 107 , Cnminal 1 rocci uio 

Code.doJs not take away f™>'' ^' 
jurisdiction to act under section lb> 
eumstances so rep,ire. liAISNAT, C,,AKAA 

Cati Nath .Munshi, Id C. W. N.3H4 83U 


s. 107 —Scrari/y , Jor 

• / \ 1 


hrearh of peace - Va.jne apprchenttton-Ordcr- 
Dtidci of the M,iji..'r,le-Ltttrfnl c.rvteiec of nyht 
Vnliucfnl oi^i’CsiH-in. 

Where there is no evidence that tlie accused art 
likely to commit a breach of tlic peace or disturb tho 

public iraminillity or ilo any act which would proba- 
hlv occasion a h,,-uch of tin- peace, an order under 
Be’ctiou 107, Criminal I'rectMliti t' t’odc, should not bo 
passed merely on a vnyuf i.pp: ehcnsiim. 


A Ma-'istratc shoitl*! unc liis powt-r to protect per¬ 
sons seekinyMo evcrcis-- t h'-ir lih^dit s allowed hy law 

Qud to restrain }u*rHoiis tlir<‘utonin^^ lo ilistuib tlic ex¬ 
ercise of sucli ri^bts. 


Any person who w.mts nnlawfnlly to oppose an- 
:»ther in the exercise of a lawlnl li^rlit, oiii'ht to bo 
bound down to k(‘ep the peac'’, ami not the person 

. c • I !.1: 


bounU down to keep mo poac»', ano nob tin: 
who wants to exmcisi* his oidiniiiy ri^ht. tiUUl* 
SAWMi XaiiAN Kmi'kieoi:, I 11(12', 1 M. W.X -17:11 
M. L. T. 32; 22 M. U .1. 251 831 


-s. 107 — Socurifij foi' 

keeping peiico — Pcrs<tn ni-t likrh/to mnifnit }>rc>ich 
hut indurimj offiera do .so. 


(b)-'^o»cw!»ic''f leid, n view to commttting some 

ollence - Conspiracii- Correspondence with 
outside jurisdiction-ostensible means of 
— dirt,, Residing with lather capable of supporting hi 
-Action again,.t suspicions strangers. 

The whole of clause l<0 of section 109 of the Lr, 

minal Pr eodnre Code must be read together. Con- 

"inu-nt in order to avoid observation 
The object of the concealment must be with a view 

to conimittinfr some ottenco. 

The fact that a person bad been proviously 0““"®°^ 

cd with any criminal conspiracy or miKht 

connected With anarchist agitation or m Mrre 

^ondcnce with any criminal outside tho 

Urn Mu-istrate, wouUl not be relevant in a ^ 

section UtO. U would luivo to form the basis of ft sub 

stanlive proceeding? under section 110. f„rmsh 

Therefore, a person cannot bo calloil upon to , 

any security under section 100 in respect of an aUo^d 

temporary concealment iii his fathers *^”olfonce 

connected with any iutonliou to commit 

nor with any pi*©viou3 concealnient whioH aumitt J 

must have been outside tho jurisdiction. 

So lonj? as a voung man out of ©niploymont i 7 

ing ill his father’s house and the father xs ftjan of 

substance, able, if necessary, to support him, ^ 
bo said t;> be without ostensible means of subsist 

within section 109, clause (6\ 

I'he whole object of the Inst part of J ' 

section 109 is to enable Magistrates to take ao 

1 . LQolL 


of section luii is vo eimmo thnir 

against suspicious strangers lurking 
iiirisdiction. Satisu CHASnR.v SarKAR c- 

^ _ ^ /-I r T 0«vD 5? 1 W 
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~ “ SS. 1 OO, ^OS ~Judg- 

ment of loicer Appellate Court verg sketchy—Evidence 
not cxainind or tvelghed carefully—High CourCs 
power to interfere on merits-Revi.sion—Practice-Re. 

pufation — Evidence — Admissibility. 

Iho Higli Come will not onliimiily inteifcroon 
loerits \yith procoediugs under section 110 of the Code 
of Criminal Procedure, provided that the Court bear- 
ing the appeal under section 400 shows in its judg. 
ment that it has really and not merely nominally con* 
sidered the evidence on the record. 

gment of a District Magistrate, decid¬ 
ing in appeal a case under section 110 of the Code of 
Criminal Procedure, i.s very short and does not show 
that the evidence was at all examined and carefully 

weighed, the High Court will interfere on merits in 
revision. 

Shain Lai V. King.Emperor, 6 A. L. J. 1S7;2 Ind 
Cae. 225; 9 Cr. L. J. 528, referred to. 

In a proceeding under section 110 of the Criminal 
Procedure Code a list of crimes in which the accused 
was suspected by a Police Otficer is inadmissible in 
evidence to establish the reputation of the accused. 

Babq Pershad u. E.mpeuor 102 

-7—--- SS. no, 120, 123 

—security-Detention of accused in jail subsequent 
to expiry of period of security—Date of expiry to be 

mentioned in bond-Making each surety liable for 
uholepenalty. 

A Magistrate has no power to keep a man in jail 

beyond the period for which security was ordered.*^ 

It 18 a serious mistake in the bond to make each 

of the sureties liable for the full pendty of the 
bond* 

When a bond is not executed till after the date 
on which the period for which security is required 
commences, it should state plainly the date on 
which the period expires. E.mpebor v Nga Po Sin, 

4 Bub. L. T* 270 398 

-SS. 120, 123 398 

- .1 - *23, 397 - Ac¬ 
cused under detention in default of giving security 

Subsequent sentence of imptisonfnent for subsfan^ 

five offence—Commencement oj sentence. 

committed to prison under section 
p3 (1), Criminal Procedure Code, is not undergoing 
a sentence of imprisoimenP within the raeanin-r of 
section 397. 

Consequently, when a person undergoing imprison- 
ment in default of furnishing security is sentenced to 
imprisonment for some substantive offence, the sen- 
tence for the substantive offence should commence 
from the date on which it was passed and not from the 
expiration of the detention in default of furnishing 

security. Emperor v. Lekria, 8 N. L. R. 20 1005 

. . , , S. I 33 —?7utsance—J/d- 

gistrate s power to take action-Jurisdiction~.Com. 
mop nuti,ance-Advaniage or convenience to the 

moj ^268 ^ Code (Act XLV of 

Section 133 of the Criminal Procedure Code enables 

Considers on in- 

formation and inquiry that an unlawful obstruction 
or nuisance should be removed from any way, ri^er 
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or channel which is or may be lawfully used by the 
public or from any public place. 

A common nuisance cannot be excused on the 
giomul that it causes some convenience or advant¬ 
age to the person guilty of it. BriARosA Patak d 
Emperor, 9 A. L. J. 355 999 

7-; 7 "i I 7 ^ •* ^ —Breach of peace, 

nohkelih-od of-Personal apprehension that breach 
of peace tvould take place -Jurisdir.tion to make pro. 
hibitory order—Urgency—Scope of s. 144 . 

Section 144 of the Criminal Procedure Code is or- 
dinanly to be used in cases of urgenev, and should 

not be allowed to take the place of any other 
aMy which might more appropriately 

An order under section 144 should not be made 
without recording any urgency in the matter and 
from the Magistrate s personal apprehension that the 
parties would break the public peace, when there was 
no report from the Police that there w^as a likelihood 

KuMA"B:"fc 876'- 


, ^ 145—Binding partv 

under s. 107—Whether Magistrate can take pro^ 
ceedings under s. 145 830 

--— —s. 145- Dispute as to 

possession-Possession of Receiver. 

When a Receiver has been .appointed by Court for 
certain properties, his possession should, for the 

prposes of section 115, Criminal Procedure Code 
be regarded as possession on behalf of the partv 
who might ultimately be found by the Magistrate 
to be in possession immediately before the date of the 
Receiver s appointment. Ismail Ghami Ammae v 
Katima Rowthkr, 10 M. L. T. 573; 22 M. L. J. 154 

215 

Pn/.Vx. / w ] **^7-Direction to 

legal ^ ^^*'**'^ remove obstruction, whelher 

A Magistrate lias power to invoke the 
ance of the Police in carrying out an ini, 
tion made by him under section 147 of the^Cr?' 
minal p™cecl „..0 Code, that is. the Police S " 
be ordered to see that an obstruction is vemof. 
ed. Ambika Prosad Singh i*. Gor Sahai Singh 

1000 

~Z 7. --- SS. I 54, I 72 -Firsf 

information, object of-How to be recorded ~Wha s 
-Firet inform,itiori dr,non up by Police Officer after 
coininencemen of investigation and settled by „Y 

torjiey, If legal-dpecial diaries, object of. ^ 

The object of a first information being to show 
what was the manner in which the occurrence t 'l 
1 elated when the ease ^va^ first started, it should al 
ways be carefully and accurately recorded ' 

6 8 ^ 6 ,?e;r u^p;n; " P- 

p requires that the Hrst information should 

be the statement of the person himself giving the 
information, and it becomes valuele.^^s if it is drawn 
up by some person other than the proper informant 
A statement recorded sereral days after the n 
mencement of the investigation and after there had 

been some development, is not only no first info,-ma 

tion, but has very little or no value at all. 
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A first i mntion drawn up by a Police Officei and 

fir.nllv sfMfN .I \>\ an attorney, ia not a first information 
wiihiuM.iiM. INKd- tl.o Criminal Proccduie Code. 

Tlie ..f Ibe f-|efial diaries under section 

of the Ciirnitail riocedure Code is to enable the Comt 
to have the means of ascertaining what was the m- 
formation wliich was obtained from day to day by 

the Police Officer who was investigating the case ami 
what were tl.e lines of investigation upon which the 
Police Officer acted. Peary Moiian Das r. V\ eston, 

10 C. W. X. 145 

S, I64> froceedin*/8 


under, are iudicial proceedings 

s. 167 — lipmnnd 


of ac 


cu>'ed~ Accused In be produced before Com t —Apphca- 
lion for remand, by w hem to be mode. 

Section 107 of the Ciiminal Procedure Code re¬ 
quires that before a Magistrate remands an accused 
rer?on to Police custody, the accused must be pio. 
dticed htfoie him and he sliall record his reasons fer 

doing so. ^ ^ , , 

An applicaticn for remand to Police custody must 

be made personally by the Chief Police Officer present 

to tlie Chief Magisterial Officer present unless this is 

impossible owing to the absence of onoof the officers 

concerned cr through some other exceptional caiise. 

Peary Mohan Das r. Weston, 16C. W. N. Uo 7^1 

S. 172, object of 72 I 


Criminal Procedure Code conta. 

• „ rnlo of law in section 191. is «■ apfecl wM^ch 

Sa\r the” pro eedin^s. Sah.b n 

I’ERoa 4 Rcit L. T. 259 

_s. 190 




97, 99, 




s. 195 


s. 195(6). (7, 

ss. 195, 476 — SOTlC 


lion, qranting, revoking orre]u.><ng to grant-JudmaJ 

procee.iing~Co,npetency of W 

vhile hearing appeal under scetion \S5 (6) banc- 

tion io stranger to yuit. 

The grant of sanction to prosecute, the revocation 
of sanHion already granted, and the refusal of an 
application to giant sanction, are all ]udicial 

A District Judge in an appeal under 
(6» of section 195 of the Criminal Procedure Code 
affirmed the order of a Munsif and refused to 
grant sanction to a stranger to a suit, and at the 
same time made an order under section 4/6: 

HWd, that it was perfectly open to the Judge to 
take proceedings under section *176, inasmuch as the 
fact of the commission of an offence had hiMui 
brought to his notice in the course of a judicial pi**- 

ceexling under sub-section (0) of section 195: ^ 

Heldy also, that the Judge acted properly in refusing 
to grant sanction to a stranger to the suit 


__ SS, 177, 195 and 

53I-r(r)ni Code iActXLVot IRhOA 4( S tJunc- 
iion —Commitment by u ro«^ Court - - tommitmeut 
to wrong Court Csiny a document as ^cnttiric 
Compulsory product ion in Court. 

Asrtgnids Die nocissiti for sanction, an offence 
under &ecti(;n Indian Penal Code, mentioned in 

sccticii 195. Ciiminnl Piocedure Code, includes all 
cases of foi'giu’v ami hence an offence under section 
46^, Indian Penal Code, requires as n preliminary to 
its trial tlie sanction of tlio Court before which it was 
commi'teil 

lent Shah v. liolatii Shoh, 14 C. W. N. 479; 5 Ind. 
Cas. H79_ (^uecn-K'nfiresty v. Tulja^ 12 H. 36, followed. 

The production of a document which a person is 
summotied by a Court to produce does not amount 
to iif-iiig (he (h■c^lment as geiiuiiK^. The expression 
‘using a document’ is apparently used in the sense 
of its b( ing put forward in some way for one of the 
]iiir|io?e8 mentioned in section 46-<, Indian Penal 
Code, 

Though th(‘ commitment of an accused by a wrong 
Court may only he an iiugulniity, a commitment 
to a wrong Court is an illegality and ought to be 
quashtfl. Assistant Sessions Ji'iuie ok North 
Arcot r. Rama.mmae, 10 M. L. T. 563; (19121 1 M. W. 

N. 3 275 

-ss, jgo (c), 191 — 

Mofji.drole uclinij on his own kuou ledge of fact — 

I'.iilure to t/i/r,rnj orcused oj hi>. right tohe tried by 

another i'cni t 

r a t - a c t s on In's own knowledge 

of facts under ^eciioii UiO (r) of the Criminal Proce¬ 
dure Code, lie is hound to plotted under section 191 
and inform the accused fluit lie i.s entitled to ho tried 
by another Court. Failure to comply with this im- 


__s, 195 — Sanction for 

^yrosecuticn- Forgery —Voiument put in Courf— 

Absence oJ judicial inquiry-Preliminary inquiry, 
whether necessary before giving sanction—Penal Code 

(Arf XLV of It'dO), ss. 463, 471. 476, 476. 

Per Abdnr R/ihim, J., (whose opinion waa the 
judgment of the Court under section 36 of the 
Letters Patent) - Where n document has been filed 
in Court by a party, about whose genuineneaa or 
otherwise there is no judicial inquiry, the Court 
should not accord sanction to prosecute the party 
for having filed a forged document. The Court 
must make some preliminary inquiry and satisfy 
itself that there is a prima facie case for prosecu¬ 
tion. 

Per Spencer, J., Confra.—Where a document was 
judicially before the Court and was produced in a 
proceeding in Court within tho meaning of section 
195, clause (Oof the Criminal Procedure Code, it 
was competent to the Court to exercise its powers 

under section 195. « j j 

Section 195 of the Criminal Procedure Code does 
not require any inquiry as a necessary antecedent 

to tho grant of sanction. « . . i 

An inquiry, if held undor section 195, Criminal 

Procedure Code, need not be a judicial inquirj^ 
Mothuvarapo Skshiam i*. Gatram Ramiah, J ? 
M. W. N. 526 211 


-s, 195 (7), CIS. (to). 

(O—Perjury committed in execution 
in a rent suit — onefion to prosc^l*— 

?nert ning of—A ppcal — Jurisdiction — Principal Court 
oj original jurisdiction—District Jtidye. 

In the course of exocut ion proceedings of a 
dec? CO passed uiulor tho Agra Tenancy Aot o 
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Criminal Procedure Code-contd. 

3901, made a statement which was false An 
application was made to the Assistant Collector for 
sanction to prosecute. Tlie Assistant Collector 
rejected the application. The applicant then ap. 
pealed to the District Jiid^e who dismissed the 
appeal on the ground that he had no jurisdiction in 
the matter: 

Held^^ that the District Judge was riglit in 
dismissing the appeal os he had no jurisdiction in 
the matter. 

Per Chamier, X—The word ‘case’ in clause (b' 
sub-section 7 of section 195 of the Code of Criminal 
Procedure of 1898, may mean either the original 
case, out of which arose the case or proceedin<r 
in^ which the offence is said to have been conv 
mittedj or the actual proceeding in which the 
offence is said to have been committed. It must 
be construed with reference to the context in 
which it appears. There being a remote connection 
with the original suit and an immediate connection 
with the execution proceeding, the case in connec¬ 
tion with which the offence in question isalle^^ed 
to have been committed is the execution proceeding. 

Uause (c) applies to the preaeLtcase and, there¬ 
fore, the applicant should have applied to the 
principal Court of original jurisdiction. 

The prinicipal Court of original jurisdiction under 
the Tenancy Act of 1901, is clearly not the Court 
of District Judge. 

Per Karamat Husain, X—The word "case” in 
clause (b) of sub-section 7 of section 195 of the 
Criminal Procedure ('ode means the actual proceed ' 
ings in which the offence is said to have been com¬ 
mitted and not tlie original case out of which tho^e 
proceedings arose. 

The opening words of clause (c) of the section 
where no appeal lies” refer to cases in which 
no appeal lies and not to Courts against the 
decision of which there is no appeal. Ajodhia 
Prasad V. RiM Lal, 9 A. L. J, 124 284 

-ss. 202, 203 781 

^ I '' S« 227 — Charge — Alter¬ 

ation—Without assigning reason—Penal Code \Act 
of 18W^, ss. 392,395, 411— Dacoity — Robbery — 
Poiniing out place where stolen articles were con¬ 
cealed—Confession of guilt before Police—Not to be 
allowed to go in as evidence. 

A Sessions Judge should not alter a charge under 
section 395, Indian Penal Code, of being concerned 
in dacoity, to one of robbery, without assigning any 
reason and before hearing the evidence. 

Where the sole evidence against an accused is that 
he pointed out the place where some of the stolen 
properties were concealed, it was held that this in 
itself was not sufficient evidence to support a 
conviction under section 411, Indian Penal Code, 
far leas was it any evidence that tlie accused took 
any part in robbery or dacoity. 

Queen-Empress v. Oobinda, \7 A. 576, followed. 

A Police officer in giving evidence should not be 
allowed to state that an admission of guilt was 
made by the accused. Paimqllah v. Emperor, 16 C. 

W. N. 238 - 


J087 


coiitd. 


Criminal Procedure Code - 

The f.-ict that the servant of a ferry-contractor 
levied toll without the knowledge of J.u master, does 
not give rise to a presumption as to the latter’s guiltv 

K .eh levy of excess toll constitutes a 

sepaiate offence, and sections 23 ^ a kI 214, Criminal 
Procedure Code, would apply. Emperor r. Arump- 
KHJ.M PiLLAi, ( 1912 ' 1 M. W. .V.ea 780 


trial of pertonK chanjed with giiwng ’fah^Zvid^acl 
7ctTo7"^“'‘^‘''“‘^ pweedi/ips IS illegal—"Same tram- 

.v-fV’*’- f ^ persons cliaiared 

n.Dh^.ving false evidence in the same judicial pro- 

ceed.np ,s not permissible under sec'ion 239 of 
the Criminal Procedure Code. 

The fal.se evidence ffiven by one witness is a 
transaction complete b. itself and not connected 
VMth false evidence given by another witness even 
though in the same case and on the same point. 

Such a joint trial is more than an in-egularitv • 
it IS an Illegality which vitiates the whole trial' 
Imperator V. ALtJ, 5 S. L. K. 129. 215 

Sb 234 213 

T ; . , ® 235 illus, 'f)__ 

Joinder of charges-^'Same t^nosactinu'’^Causir^n 
grievous hurt fo, the purpose oj e.ctorl,,.^ information 
Moling false entries to nitrwute another cause hr 
the death of the injured person—Penal Code (Art 
XLVof m)0,ss 114,193.218.330 331 ‘ 

The accused was charged with voluntarily cansin 
gr.evons hu.-t to .a person with a view of extorti. v 
infoi mation from li.m and ho was also charged with 
making a series of false entries so as to Wibute 
another cause for the death . f that person who dierl 
from the effects of the injuries inflicted by he 
accused. The accu,sed was tried at one trial for 
offences under sections 114, 19.3,218.330 and 331 of 
the Penal Code. He was convicted of offerees 

punishable under section 193, 218 and 331 • 

Heid, that the trial was not bad on thegronnd of 
Tnu]oinder of charges. ^ 

There was no misjoinder as the case fell under 

tion 235 illustration of the Criminal Prt^uTe 

Code. The act of making a aeries of false entries so 
as to attribute another cause for death was in con 
tinuation and pursjance to the transnetion of causing 
voluntarily grievious hurt and the two acts formed 
part of the same transaction. Emperor v 
Kondoo Patolb, 14 BoJi. L. R. 41 i^'vant 


n 

o- 


s. 


Joinder of charges—Act II o/1890, s. -Ferry con¬ 
tractor's servant—Excessive toll—Former's guilty 
connivance —Presumption. 


. . j w 7 , - —Charges—Mis- 

joxnderof charges and persons-Theft and receivinn 

stolen property-Penal Code (Act ZXF of 18fini o. 

380,411, 414. ^ ss. 

Four accused were tried together, the first under 

section 380, the second under sections 380 and 411 the 

third and the fourth under sections 411 and 

All the stolen property for receiving or disposing of 

which the four accused were charged was traced to 
possession of the first accused : 

Held, that the disposal of the property was one and 
the same transaction and that there was no misioin 
der of the charges or of the persons in the case Vga' 
PoShatp. Emperor, 4 Bqr. L. T. 263 
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Criminal Procedure Cede-cm, to. 
_____S.238 210 

__s. 239 215 

__ s. 250-i'<J' r}niilion d/ 

"Z(f^e In yUhrMn(ii.ln,ln-"In.lllnnnn of ,.roerr,l. 

nation tcivon to a Villn^o cannot 

l,e ,om„<le<l ns info,,nation to In, 

. , o'lTencc ivitl.in tl.o menninf,- ot section^ ji.> , 
'o,i,ninal l>.oc..(lnre Co.lo, oven ivi.ero tSio \ iHn^o 
Mnsi 3 ti-ate is bonn.l to report the otTer.ce to 

'"whei-c a person wtio <?ave information to tlie 
V. hoe Mnftisirato of theft was ilirecte.l o pay 
Lmirensatio; to Urn accnse.t, who was accp..t.e.l of 

Urtr Umt tlie award of compensation was wronR 
JtL'enso was not institntecl by complaint c 
on intormation within the ineanin-: of section 2.), , 
Oriminal Proce.hire I'n'ln- I'’'-"'"on M 1 • ’ 

,,911) 2 M. W. N. 5.nBi 10 M. h. I. ooO, 22 
138 

___-S. 250 

idainant-^Quunlian not re.'^pon^iiblc. 

Uudei section 250 of tho Co.lo otCii.ninai I'rooc 
Ui„e. a guaulian or next f. ic.nl of a minor eon,,>lnm- 
ant cannot bo orderea to i.ay 

accused. JsA r. Hanon, I 1'. W- 1012 Cu . 8.1 1- 
L. K. Ibl2 


Criminal Procedure Code-contd. 

S. 397— Accused under 


nf rrivin"security—Subsequeut 
■<:;‘im;Hsni::L5;t fo? snbstantlre o«e^^- 
I'ommcnccment of sentence 

406 102 


s. 


J/*nor coni’ 


___SS. 423 (c', 439, 

*il4 515-Order forjeiting bond—Revision 
h12’, bar -JunMion to rerine District Mag^n. 
i 'n order under section b\ 5 -Merprelahon of 
Stllen -Curtaihnent oj the jurUdictron of a Super.- 

t.r Court. 

The inrisclction of a Superior Court ^ 

taken away except by express words or necessary 

‘"'SS'::'., cw, , 

The .reueral ,lower of revision vested in the liigu 
Coni t isliot tak'en away by the power of J-.^on 
-iven lo tlie District Mappstrate under section 51o 

of the Criminal Procedure Code. ,,q 493 

The lli"h Court has, under sections 439 and 42 
(c) of the "code, power to revise “o order jfiassec. by 
a District Magistrate under sootion 515 or y 

any Mafcistrate iindin- section j^-g 223 

Emi-kror n. Karam Baiiapix, 5 b. E K. 

_s. 435 921 

SS. 437, 556 -Sect.oR 


aS3 1*. 

824 




_ __ s. 253 776 

__ s. 293 844 

- - s. 337 (I), t2', 4) 

„__s. 339 (2) 

___ _s. 349, clause 2— 

Core for dif<pO,'ud lo liiijhrr Mfujhtrate~rouer 

of .^^uperior Mnejidrote to .^cnd bnrk^ cone to jonner 
_“ pasa nnrh ortlcr on he ihinkn fit,’ meaning of. 

WTicro a caso is sent by a Snb.Mnjjistrato under 
Rccti(*n H-fb, Criminal I’roceduie Code, to a Sub- 
Divisional Mii^obtratc for .lis,tonal, tho latter has no 
power to return the ca.«e to the former for disposal, 
hilt should di.sposoofit himself. 

The ])rovision in clause 2 of section 310, Criminal 
I’roceduro Code, that tho MaKistrale to whom tlio 
proceedini^s aro suhmitted may puss such order as 
he thinks lit, means that lie may pass such other 
iinal order disposing of the case as he thinks lit, 

PoiJNNUSAWMY XaIDU U. KmPKKOK, (1012) I liP 'V. 

•VV ^ A* I 1 O 


N. 10 


minotion, reonon for tJie decision. 


- c. 367 — Poiafs for defer- 

i* i > 1 • • . 


.I ^ 

Where tlie jnd;»ment of an Appellate Court does not 
comply nilh Mi.‘ provisions of section 3t>7 of the Code 
of (’riminal Iboccdnr.. ami omits to state the points 
for determination anil tlie reasons for decision, tho 
case should be retiirneil for re-trial. Sl’HTA e. LvcitMl 
X A KA1N 

S. 359 



Hioh V’ouit, when conijileto 


S. 397 


Jiidomcnt of 

»• 

778 

109 


550 opplicoble to proceedings under 
^^rri/Lg eose”-“iVrso»nlfy 
trate presiding at meeting jor 

suac/ioaini; proseeuftoa- Jarisdicfion 0 

further inquirg. 

The expression “try any ense” 
the Ciiminal Procedure Code i 3 ^ll K 

include any of judicial A accused 

tho question of tho guilt or jo^ocenoo of 

is linally adjudicated on. 437 of the 

ni>plies to tho proceedings under section 

^'tnperor v. iOhan Inf, 27 A. 25, distinguished 
\ Mnwistrnto who presided at a ..ug 

Mi'inicip;! Board which directed t'*®.^ 
accused is disqualiriod from making an order 
further’inqiiirv against tho "cciisod under seoho _ 
of tlm Codl Tho Magistrate must bo doo<«®d 
pel sonally interested within the meuii.ng o t ^ 
‘oil of tho I'ode. IMPERATORU. Bhojraj.oS. ^22 

__s. 438 109 

_s. 439 109,223 

_SSu 439, 476-Sfl«c. 

fio»i to prosecute given hij Assisfonf _n!12u 

Courf’.s- power to interfere on crwuionl -xy (q 

of Oourt to inquire ^.Accused not given opportunity 
cross-c.tomine irtfnesses — Leg'iUtg —Irregu ar y- 

An Assistant Collector of the 
section 47ti, (biminal Procodiire Code, directed 
persons to bo proscciitod under section 1 c-^ed 
Pemil rode. On appeal the District 
tho order of tho Assistant Collector. 
for revision was made to the Sigh Court on the 
tbaminal side: /Irfd. that tha High Court had n3 

iarisdiction to interfere ia the matter unae 
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In re Bhup Knnwar, 26 A. 249^ 1 Cr. L. J. 73; A. W. 
N. (lOUi) 15, followed. 

When a Ala^^istiMte tikes action under section 47o 
of the Code of Uriniinal J^rocedure, it is not necoss.irv 
to the validity of his order ttiut lie should hold a 
Vreliiniiiary inquiry, and, therefore, if the Alagistrate 
lefuses to give the accused uii opportunity to ciojs* 
examine the witneisos lie does not act in the exercise 
of his jurisdiction illegally or with m iterial irref^a. 
laricy. Abdul Uiiakook c. Kaza Husain. \) -V L°J 

--Ch. XXXIV 216 

—--s. 476 —Accused not 

given opportunity to cross-examine witnesses 32y 

—^-:— s. 476 —Order under 

section while hearing appeal under section J95 

1 I I 

~r7Tr'j ~'— s. 476 —Civil Pracedure 
t.ode (Act V of 1906J, s. lio-Fabrication of evidence 

and forgery committed hg a Patw'ari in Tahsil re- 
coxU ^ Patwari appearing as a witness in District 
dMrfpes Court "Departmental inquiry made by 
^istriclJIagistrate-District Judge directing prosecu. 
ftort 0 ^ Patwari on basis of Departmental inquiry — 
Jttdicial proceedings-No inquiry by District Judge - 
Material irregularity. 

K Patwari appeared as a witness in a Civil case 
m the Court of a District Judge. After the decision 
of the case the District Magistrate had a Depart- 

pZ to show that the 

Pafuian had fabricated false evidence and had 

ZenrrU TT ^ his diary in the Tahsil 

t^ the Magistrate applied 

to the District Judge for sanction to prosecute 

the iafu-ari for the offences of perjury and forgery 

and along with his application for sanction forwarded 

Departmental inquiry. 

record issued 

notice to the Paftean, and after hearing him directed 

Departmental 

Hejd (1) that the District Judge had no 

jurisdiction to order prosecution in respect of 

matters which had occurred in the Tahsil and not 
111 his Court; 

(2) that, assuming the matters to have been 

brought to the notice of the District Judge in the 

wurse of a judicial inquiry, as the record of the 

Departmental inquiry was not evidence in tiie 

matter of the sanction applied for by the Distiict 

Magistrate, the District .Uidge acted with material 

irregularity m ordering prosecution without having 

himself made an inquiry. Ganesh Persuad v 
JiMPBROR 


1039 


." ~ S« ^7 S—Legal Prac- 

ntioners Act (TVIIl of 1879^, s. 2Z~Uagistrate 
Holding inquiry—Whether a Court, 

For the purposes of section 476 of the Cod© of 
Oriminal Procedure, a Magistrate holding an in- 
quiry under section 23 of the Legal Practitioners Act 
is a Oourt. Gauri Shankar v. Emperor, 9 A. L. J 

1006 


Criminal Procedure Code-contd. 

heje a Magistrate passed an order under sec¬ 
tion 4/0, Cnmmal Procedure Code, before the pro- 
seeiition wjtness:rs were eross-examined and without 
guiiigthe defence an opportunity of showing that 
the proseeutiou evidence was false: 

HWJ, that the order wai Illegal ami should beset 

i ;>l. W . ^, '4(J J 


nu:ii ,1 433 —Mai'/iteaaace— 

C'Uld -hather able-bodied person-Sufficient means 
I iei>u,nption-Burden oj proof-Denijl of suffi. 
cienc.j of me irs -Evidence Act {I of 1872', s. 1U3 

Any able-bodied man, who is not prevented by any 
phj.ical infirmity from working, should, in proceed- 
-igs under section 4'j8 of the Criminal Procedure Code 
be presumed to have sutficient means to support his 

child as well as himself. 

The on«s lies on him to show that lie has not sulfi- 
cient means. 

A mere denial by such a man himself of sufficiency 

ot means 13 not conclusive proof of want of sufficient 

means. Me Iha v. Xga San E, U. H. K. (I9U;, / qq 

914 

— — — —-s. 438 -Maintenn.gfe — 

Order '‘ftncled to moneij payment-Qrain allowan-e 
not jusitfiable. 

oaie Code, for mumteiiauce must be for a sum of 
money payable as a monthly allowance, at a rate not 
exceeding Rs. .50 a month. The section does not 
wariant an order that the allowance be paid wholly 

it; / i 488 —Jfntatenance-- 

n ifc living separately-Absence of habitual cruelty- 

to maintain, xchen 

I he present Code does not restrict payment of 
ma^uenanc^ where the wife is liviug^eparately 

crueTty"''" ^ *>-en treated with habituil 

In fixing the amount of maintenance, no luxury 
should bo allowed and necessaries of life should 

be considered according to the suatioa in life of the 

applicant and the means of the respondent. 

An offer to maintain, in order to be a valid defence 
must be a bona fide offer and not made with tiie obiect 

of escaping the obligation to maintain Dragon e 
L.\ielie Mi Taik Drago.n, 4 Bor L. T. 269 391* 



, . V ‘T/w—uraer pissed 

bej^ore cross^examimtion of prosecution witnesses^ 
Illegality. 


---s,5I4, 515 

~TrT. —,-r S'7, 520 

note Propetty pa.ises by delivery to boan fide uitr. 
chaner for value - Erroneous disposal of curreney. 
note -Power of superior Court to order re.payment 
of equivalent- ‘Any further order that Jay be 

JUST, 

Property in a bank-note passes, like that in cash 
by delivery and a party taking it bona fide and for 
value IS entitled to retain it as against a former 
owner from whom it has been stolen. 


ivuulu 10 au 3 ueen ; 

S. ^/O-Grier pissed ^Dller v. Race, i S L. C. 


relied upon 


Where currency-note! or current cuius 'l,a/e been 
erroneously disposed of uuler section blT of t',I 
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1002 

applicable to 
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Cri,„in.l F.ocod.,re a B « Co„H _ 

onler the re-paymenb ot an equivaieuu ^ 

“'xhe “’intentV. of the Legislature in adding to 

section 520 the words '■ and make any further ordc 
BecLiuii • ,vno to enab 0 a supeuor Uourt pr 

"""eff'eci to arorder setting aside the order 
-The Court of hrst instance, by directing the ne 
' . ,,„inn of the property if the order of the Court su 

of first instance has 5*3 

KisniNCHAND V. ^20 213 pe 

" __ ___ s' S2&— Notice, neces6tty si 

mf-Order ivithoui notice not meg'll—Practice. ai 

Section 528 of the Criminal Procedure Code does 
nof make it incumbent on a Magistrate to issue - 
fVo hpfore making an order. But in many cases 
r°would be improper to take action under the section 

himself considers that the s 

irZ^- cZl IgaTnst an order under section 52« 1 

no order should be passed unless the accused i ] 
hadsurticienbtimeto make an etlectivo representa- 
tTo^ the matter. Dua Maho.meu u. Allahdin^_^ 

^ --S.530 39i 

- -sr^l 275 

-- 1 _ 3.1^2 1002 

■J___s. 556 applicable to 

proceedings under section 437 22 

Criminal trespass. See penai. Code.ss. 4i', 
417. 

#'i-iminal trial -rl<-ea.se<l nf poor wits-L'inney, 

Criiiiiiml Prore,Urc Code Ucf V of 

18981, a XXXli^. 

Whore a Magistrate iinds an accused to bo o 
niid wintim'’ ia apprehension of the serious 
poor wiU ami yntn l/e should hold an inquiry 

“''"r^'chantc. XXXIV.’ Criminal Proceduro Code, 
“"to th? q lestion whether the accused is a limiitio 
eXr at tlio time of tho trial or was a Inimt 0 
whti he committed tlio olfence of whmh he m 
charged. .\i.Ai.A VbiiKivAPU, In re, 11 iM. 

cross-objection. See Civn. Pkoceuure 
Code, 0. XLl, It. 

___Adding parties—Parties nob 

- I- ^ ^ ^ ^ 908 

necessary to appeal 

Custom, l.roof of-lnesponsihlo expression of 

ODinion-Kvhlentiary Viiliie ^ * 

_cess-Jh.fifudar s 

to pay— Burden of proof 

___ . Adoption — Alienation — 0i/( - 

Daaghter'ii ^nn—Mnhinnni'idan Haji>ut!t of llissar 

Dtsfrirf. , .. 

Among Muhammadan Itjijputs of too Ilissar 

Distiict, the burden of proving tho validity of tho 

adoption of a dauglitei’.s son or of a gift in favour 

of a daughter’s t-ou lies on tiio adopteo or tho 

donee. Tho adojitiou of a dauglitei’s son who 

belongs to another caste is nut, valid by custom. 

A gift of ancestral proiierty to a daugiitoi’s son is 

not valid by custom. Ai.im Am i*. Nabiiu, 

W. P. 1912. 314 


Custom—contd. 

__ __ Effect on property already 

’ . 1 ^r.^>iinn. — kiaht of succession tn tmi- 

r‘T; nUn rr ; insf co!laterils-Pre.urr.ption~ 

a" ailf^persL^ does nor by adoption lose the 

A person adopted^a^anteir 

■ziz sr “ S =3 !=w:: 

»< 'Jr, 

are concerned, is the same as before. JlWAN e. 

____Succession—Appointment o/ 

heir-Right of appointed heir to succeed to natural 

fiither in the presence of collaterals 

The ri«^ht of an appointed heir and hiS lineal de¬ 
scendants to 

father is preferential to the right of 

i4e"ls, DASAUMIHI r.. CuANDA SKNon, 85 P. WUi. 

^_AliCnatiOn-Gitt-DaugUer’s son 

_-Mnhammadau Kh^aL^ 

damad-KipM (o property gifted 

of Ouirat Dislrict-Vompletion of yi/f-No jorrai 
deLru of possessor, or mutation of names -Con- 

struction of deed-Will or gijt K-k^riaii 

A uGujar oi vuiuza Bawli Kalan, tnhsil Kharian 

in the GuVat District, executed and J^®R* 3 t 6 red a 

' deed in favour of his only child, a minor daughter, 

^ By I dl deed, A. declared B. Ms sole heiress 

. bi* reTpect of his* house and ®^ 

f he also pointed out *'^® n^ere 

G was his fc/wz»iadamati and that B. and (^. 

■ “1:^ t^Ha^e^als forthwith instituted 

I for a declaration that tho gift 

[? wa's to‘ eliu“lalid'”n favour of B., wlule in res^ 
g of the romaining jrds ot the land the gift stooa 

‘E ‘"'soou^ftor B. died without issno. 

livery of possession was made to Bn, nor did y 
tlon of mimes taKO place in 

'® hoi^r Subsequently. .4. and L'. fell out and then 0. 
sued A. for possession of the hoiues and o 

^ the land gifted to B: , and irreVOO- 

Held [1) that there was an immediate J j 

able gift to B. and that the trausaotion in favour 
- B. was not a tostaraontary disposition. 

,ar (2) That the gift was oomplete ted 

done everything giL 

1,0 such circumstances formal 

,ur was not essential to the oomplotion of t g ^ ji^for 
,,0 (3 1 Tliat the gift to B. enured after herdeaini 

1,0 the benefit of C. duiing his Ufo-time. intended 

A gift of tills kind amoving tho Gajars was i “ ^ 

, is as much for the benefit of the aoii-in-law as tor 

1> benefit of the daughter. Raja v. Jaknat 

14 P. W. R. 1912 
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— Sheikh Ansari Pa- 

thuns of Bash Danishmandatt, District Jullundur 
Gift 0/ancestral property by father to daughter ~ 

Whether the daughter has only a life-estate-Whe- 
ther daughter has power to gUt-Enidence-Inference 
— Keievancy — Acquiescence. 

'ihe Sheikh Ansari Pathans of Basti Danishmandan 
Dutnct Jullunaur, do not belong? to a family to 

agricultural or other similar 
lestnctive customs must be presumed to apply. 

‘thVilT'^n ““ “PP'-S'*"!? ‘‘>6 said family of 

Sheikh Ansari s which limits the ancestral lands which 

came to a daughter by gift from her sonless father 

from l'f® ®®‘'Ste, and which preyents a daughter 
from alienating such lands by gift in her life- 

'‘a •■‘K'ifcs by custom of a 

ttidoui in her deceased husband's property does not 

pro rise to the inference that a daughtir also has 

pmt; .i)f‘ffather’s^ancesuliT pro! 
perty gifted to her. Nor has eyidence that a 

luhammadan father is preyented by some local cus¬ 
tom from giving the bulk of his property to one of 

th! bearing on his power to make a gift of 

Man TTim U “ir daughter. Lha.v. 

AlAD Umar Khan d. Mchammad Niaz-ud din Khan 6 

q’a'^t \ ^ N. 77; 11 M. L. T. 7G- 

L. J. 240; 14 Bom. L. B. 182; IG C. W. N. 458; 39 C 

til _ _ 344 (P.C.) 

-Burden 0/ proo/—Brahmans of village Chirah 
I ahsil and District Rawalpindi. ' 

is’tha!''!hr° tbe initial presumption 

personaHaw.''' " ‘I*®- 

the^r®n P®™"® giren up 

their personal law and adopted the custom ^of the 

dependent mainly upon 

Brahnians of village Chirah, Tahsil and District 
Bawalpindi, are not pro^-ed to be f^overned by ao*ri. 
cultural custom m the matter of alienations. AI- 
hou^h many of them no longer exercise any priestly 

functions and actually cultivate the land with their 

own hands, it is not established that agriculture is 

their sole or main occupation. Fakir Chand r. Ram 

CiiAND, 62 P. W. R. 1912 709 

—— . Adoption—Impartible es- 
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Custom -contd. 

® ^ 3-^ io n —Necsssity—Duty of alienee to 
ymjre that an antecedent debt is a just deht~An. 

Rule f a decretal debt-Alienee an outsider- 

tiule as to inquiry. 

Where an alienee, w'ho is an outsider, finds that 
the alienors debt, regarding which he must make 

auy 

er inquu}, and the reversioners will not be 

allowed to go behind the decree. But this rule will 

nTcio!;,'’h ""i'r,“ '‘u'" ‘be alienee’s sus- 

picious should have been aroused by the surrounding 

ciicumstances, or where it is proved that he actually 

had knowledge of the bad faith of the decretal 

ipTr^i p"l. s'ig.a'”"' 

- V, .. 58 

u.-i.- ~rr-Pathans ofditani, District 

Fo.Ai«rpwr-A^ienatm«ta/«uoarq/50tt.m-;aiu-RiWit 

hia MUal ,1 -Son bequeath, 

my light to daughter-Rcoersioner’s right to obiect 

Sr' ^ 

tn a roversioner under the Punjab Custom 

1 alienation of ancestral property by the 

male-holder cannot be transferred by" 

An alienation by a male-holder, otherwise than for 

d::r‘i^'tr“r’' ^ void and rtt 

death of the alienor, uhe property alienated does not 

vest in the reversioner without any action on his part 

trierj m the Hoshiarpur dL.' 

tiict a daughter of the son of a male alienor is not 

entitled to object to the alienation by him of ancestral 
mmoveable property to a son-in-Lw, even thouS 
the said daughter s father has in a Will bequeathed to 
her the right to raise such objection and to sno for the 

K,un ^^ ‘P™P"‘^'- *'• SuAH Nawaz 

--- „ 526 

stated in the deed fraudulently—Decree on pay. 

men. of market-value—Subsequent suit by vendors 
reversioners-Pre-emptor not debarred frim assert 
mg real consideration - Real consideraLn for 
necessity—Conversion of sale into mortgage—Es- 
toppel Fraud— Particeps criminis 796 

Right of collateral in the 


.. , . ,, -Uortgagehy way ofcondi- 

nonalsale^Mortgagor selling equity of redemption 
mthoutnecessity-^Land yielding a little profit^Old 

debt. 

The validity of a sale of equity of redemption of 
land mortgaged by way of conditional sale in con¬ 
sideration of an old mortgage debt due from the mort- 
gagor s father not shown to be of profligate habits, 

cannot be questioned by his sons on the ground of 

there being no necessity for such sale, where the land 
IS ot little use and brings very little profit to the 
mortgagor and he foresees that it would be im- 
possible for him or his descendants to redeem 
It in foreclosure proceedings or thereafter. Ohet 
Singh v. ALLAeoiTrA, 31 P. V7. R. 1912; 47 P. L. R. 
1912 Q77 


eleventh degree to contest alieiuition — Right of sue 
cesswn loader than the right to control alienation. 

In the absence of a special custom in his favour a 

collateral of the ahenor in the 11 th degree has 'no 

right to object to the alienation. 

The right to succeed, where escheat is the alter- 
native to su^ession, is far more extensive than the 
right to control alienation. There is nothing iacon- 
sistent in the proposition that a distant collateral, who 

rTto r Cro:n!“"“°“’ ®“P®- 

The mere fact that the property in respect of 

which the right of control has beei asse!Ld has 

descended from the common ancestor of the alienor 
and the claimant does not in the absence of a special 
custom in favour of the latter, entitle him to deprive 

nrtt successor or re! 

presentat.ve in estate, where the claimant is a very 

remote relation. The latter succeeds only to so much 

of the property as has not been disposed of by tht 

R To ro Skvgh u. Harnam S.A-GH, 22 P W 

R. 1912, 44 P. L. E. 1912; 24 P. R, 1912 | 3 q 
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__ Alienation— of waste Und-ahsence 

„/ 00 % achml necessity and of recUess tcaste 

TilnafidflZeot wasteland of little use by a 
Jat soZ^O n,nes away from 

owns his cultnrable land, apparently for tam^ X 
necessity Khanc «. Fateh Khan. 5 P. W. R. 1^2 ^ 

Son contesting father's alien- 


Mon -DM. not imaginary -Fall^er not immor^ 

or extrauagant—Consideration— Barden of pioof 

VelZy-Alienor’s holding a small one-mor - 

gngee’s Zt against reversioners-Uorigage notjhoUiJ 

%r necessity-Falling hack on preiuoits mot tgage. 
Whore a son confcoata an alienation made by his 
mkap in consideration of old debts and it appeals 
that the debts are not imaginary and that the father 
not immoral or extravaj^ant. the burden of 
nrovinff want of consideration lies on the sons. 

^ It-is for the alienee to prove clearly the necessity 
for fn ^nation. Necessity cannot bo ,nfcr ed 
merely from tho facts that tho alienor 3 
was a small one and that he got into debt by 

‘'T'^ortgagee cannot, in a suit against the alienor's 
reverdonersf obtain possession of even a fraction of 
the land unless ho can prove that the transaction was 

'^klZlZ'^^fv'NatkBahhsh, 24 P. R. 1903i 35 

p L. H. 1903,followed. . , 

But wliero tho consideration of a mortp"o partial* 
ly consists of an old mortgage which is for necessity. 
'/ho mortgagee may fall back on the former inort- 
ga^e. Miran Bakhsh u. Uoude Ram, 83 1. 

}912 


Custom-contd. 

_Joint family-Tico/amilies living 

rlptsd nTined h '/of 

lastom-Adinissions, effect of, lohen made .n ipnorance 
of legal rights. District of Nellore that 

marriages amongst properties which 

families have equal rights m the propeiu 

Ihoy l^olcl Jind c^^joy# \ *c •l ^Mirvinafpd in 

A custom f lUtle value unless It bo 

pr:ve“dthrt':hft:m"?amiiies living together have 

favour <.^the 

claim. Allaredoi SmiiAmiA v Nallapabedd^ 

M. L. T. 124; (1912) 1 M. W. N. 1(8 
__Pr6"6mption t See Pre-bmption. 

_ _ Succession -Khasias Sister in 

bo preferred to brother 

Daughter— No collateral— 

^ A . • * - ft. TY ..a 


Hindu Rajputs of Dasuya Tahsil, ^“^90 

pur-Evidenco to prove agnatic relationship ZbU 

__Sister—Collaterals 711 


Biloch Khosas of Sanghar 

« ft 1 - Ollft 


■Powers over houses 
Malik qubza a fciiurt*. 


- — ■ ■ ■ ■ » ulivv -- i oit 

Taheil, Dhtrict Bern Qhazi A-hon-CoiiulcrnU 0 /6». 
degree, whether exclude a daughter-Barden of 

^Tho Jliirui-i-nm of a village provided as follows: - 

“No limit has been observed m the 

degrcoof relationship, but the 3rd degr 

been fixed in consultalion as the limit up to 

collaterals can oxcliide a daughter : Wn no 

Held, that such an arbitrary rule can have no 

civil Appeal No. 70 of 1896. . 0 =. 

Where among Biloch Khosae of 'Tahsil Sanghar Dis 

trict Dera Ghazi Khan, the contest was between tho 

daun-hter of a late owner and his collaterals m 

deglco, and the daughter admitted that P 

r.” t:ri3r“ 

and site o:cuptcd -^ature of degree did not exclude her. Sahu w.UsiU^ 


Vargal or Bargal Jata of 


Jhelam District-Will hy a sonless Vargal. 

A Bargal sonless Muhammadan Jat of tho 
District cannot validly bc<iueath his property by Wi I 
tohisdaughtei’s sons in presence * 

laterals. Fateh din v. Allah Ditta, 19 P. 

1912 '' 


ft 

A maitk quhza is, a.s rcf^avd? tho land held by him, 
usually in the same position as a full proprietor in a 
village, with tho exception that ho sometimes has to 
pay Tmdifcana to such proprietors in tho village and 

has no share in the .sftonduf land oftlio village. 

A innlifc quhza is not a non proprietor in rospoct of 
the houses and sites in tl\o village u6ndi held by 
him. Ue has the same powers of alienation and 
disposition over these houses and sites as the original 
proprietors have over their bindings and sites in tho 

abaeZt. 


CoIln/cmJs -Degree 0/ reUx' 

^ « t - aBAMS. 


adi. 

A^irpal Singh v. Kesree, 07 P. II 1869, relied upon. 
The entire village nhadi can very seldom bo looked 
upon as undivided sh%inilat of tiio original proprie- 
tors. Sawan Singh v. Jaear Khan. 7 P. NV. R. 1912; 
18 P. h. R. 1912 405 


tionehip-ilethodolcalcalation -Ocnerul rale-Uviu 

wall 'rabsil-Prcsuiiiptioii. the 

The goueral rule in the Punjab tor f 
degree of retationstiip of ooKaterals 

lation must be made from the . .i,g an. 

ancestor of the olaimant, the deceased and the a 

cestor being each counted as one. ^,orned 

Mianwali Tahsil must be p>csumed to be^v ™ 

by the general Punjab rule. The rule 
the liaimu Tahsil, vi, , that the “/“n an- 

made from the coHiiteralo clanmng “ the 

coster, each counting as one, ^9P R- Wl* 

Mianwali Tahsil Mohammad w, Bakko, 19 F- „S 

17 P. L. R. 1912; 39 P. L. R. 1912 
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- Succession-Collaleral-Descendanfs of 

last founder^Propvtetors of village- Sister-Pro. 
perfy non-ancestral- Collateral residing in another 
Village-Burden of proof-Jats of Mauza Bhadal 
Dish let Lahore—Custom, proof of-Irresponsible ex' 

pressicn of opinion—Evidentiary value. 

A collateral is not excluded from iuheritance 
merely because he owns laud in another villao’e 

Nor can a collateral be excluded on the ground that 

his ancestor never held the laud to which he claims 
to succeed. 

EamiravRam Singh, 134 P. R. 1907 (F. B.)- 74 
P. L. R. 1908; 85 P. W. R. 1907, relied upon. 

In the presence of a collateral, however remote 
neither the descendants of the last founder of the 
village nor the bodv of the village proprietors have 
any right of succession. 

The burden of proving that a sister is entitled to 
succeed in preference to a collateral lies on her. 

. to prove a custom, oral evidence consist¬ 

ing of irresponsible expression of opinion unsupported 
by instances is of little value. 

Instances of succession of daughters in the presence 

of collaterals are insufficient to prove a custom of 

succession of sisters in preference to the collate¬ 
rals. 

Hamirav, Ram Singh, 134 P. R. ]907 ip B). 

74 P. L. R. 1908; 85 P. W. R. 1907, followed. ' ' 

^ Among Jats of Mauza Bhadal, District Lahore, a 
sister has no right to succeed, in the presence of a 
collateral however remote, even to the non-ancestral 
property of her deceasedjriibrother. Harnamon u. 
OANTA 8INGU 711 

;;7'; rr,- ^^^S^ler—Collateralsofllh 

rJh.T/ Uajputs in Jagadhri 

lahsil of the Ambala Disti ict-Declaratory suit — 

Lnai tn possession of mortgagees and tenants—Specific 
HelieJ Act (I of 1877), s. 42. 

No custom exists among Chohan Muhammadan Rai. 
pafs of Jagadhri Tahsil m the Ambala District by which 
reversioners HI the 7th degree can exclude a daughter 

ancestral land of her decLsed 

There is no general custom in the Punjab whereby 
daughters are excluded from inheriting their father’s 
ancestral Und in the presence of collaterals however ^ 
remote. Usually, reversioners up to the 5th degree ^ 

exclude daughters, ^ { 

A suit for a mere declaration of title as owner by ‘ 
inheritance is maintainable where one party relies on 
mutation and the other on girdawari entries 
while the land is in possession of either the mort- 

gagees, occupancy-tenants or tenants-at-will and it is 
noc shown that defendanthas realized the rent from 

tenants. Abdul Karim v. Sahib Jan, 13 P. W. 

-K. 1912 347 

. “ ■"”* LJaughters — Collaterals of f] 

sixth decree-Pathans of Mianxeali Tahsil-Burden s 
o/proo/ Method of computing degree of relation- e 

Among Pathans of the Mianwali lahsil, daughters t“ 
exclude col aterals of the 6th degree in matters of „ 
suMession to the ancestral property of their father. 

lionship among these Pathans is to count from the b! 
oI*uded^^ ^ common ancestor both being in- 
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Custom —contd. 

f- T'he words warisan chhe pusht ke andur mean colla- 

■ ttials up to end including the fifth degree and exclude 
the collaterals in the sixth degree. 

The burden of proving a custom whereby remote 
collateralssuchas thoseof the sixth degree exclude 

daughters rests on the party who asserts such a cus- 
tom. lARi Baz Khan v. Fateh Khan, 29 P, R. 19]2 

3 I 

KOo/'-Goriwal Jats 

of Ludhiana District. 

The burden of proving that the collaterals of the 

propositus are entitled to succeed to his self-acquired 

property in preference to his daughter lies on the 
collaterals. 

Among Qormal Jats of the Ludhiana District 

a special custom contrary to general custom, prevails 

whereby daughters are excluded by collaterals of the 

4th degree as regards succession to self-acquired nro- 
perty. ^ 

Ihe fact that a daughter is in possession of the 
deceased’s self-acquired property under a mutation 
order IS not material except perhaps as regards bur¬ 
den of proof. Partab Singh u. Panjabu, 41 P* L R 
1912; 25 P. R. 1912 ^ ^ 

--Lambardar, office of— 

Adop.ed son a collateral-Muhammadan Chauhan 

Raiputs of Madh, District Nisear. 

Among Muhammadan Chauhan Rajputs of ^auza 

Madh, m the Hissar District, the adopted son of a 

deceased Lambardar, who is also a distant a<>natic 

relation of the deceased, is entitled to succeed his 

adoptive father as Lambardar, Ui the presence of a 

first cousin of the deceased. Nura t*. Nasir Din 

IP. R. 1912Kev.;2rP. L. R. 19I2;5 P. \7. R. ]912 
Rev. jg 

TTT ' Owner dying without heir in 

a thulla Or patti of a village—Other owners entitled 
to succeed— Waiver of claim. 

Where a proprietor dies leaving land in a thulla 
or path of a village, and leaves no heir, the land 
should pass to the various branches of the owners 
in the thulla or patti. 

The mere fact that members of one branch did 

in an appeal connected with 
mutation proceedings does not show that they have 
given op their claim. Sundab Singh v. Deva Sinoit 
2P. W. R. 1912 oio’ 


“T ;--- Primogeniture, rule of— 

Muhammadan xjaw—Kunjpura State —Impartible 

principality-Rights of junior members—Maintenance 
--Partition—Withdrawal of quasi-sovereign powers 
effect of—Property acquired subsequent to withdrawal 
of powers. 

The succession to the zemindart rights as well 
the Jagir of Kunjpura Estate in the Karnal District ie 
governed by the rule of lineal primogeniture. The 
Estate is an impartible principality. The junior 
members of the family are only entitled to main¬ 
tenance and not to their shares under the Muham¬ 
madan Law. 

This rule of succession applies as well to the nm 

properties h^ld 

The withdrawal oi quasLsovereign civil and crimi 
nal powers previously exercised by the Chief of 
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Kanjpiira State cannot have the effect of altering the 
custom under which the entire estate descends 
by the rule of primogeniture to a single male heir, 
Trrahim ali Khan i’. mdhammad Ahsan Ullah, ii 
M. r,. T. 225; (1912) 1 M. W. N. 316; 50 P. W. 

15 C. L. J. 352; 9 A. L J. 390; 14 Bom. L. R. 270; 22 
M. L. J. 478; 16 C. W. N. 62o 695 P* 

_Succession — Religious institution— 

Dharmsala—Mahantship- Rule of succession — 
Necessity to ascertain — Right of oioner s descendant 

to oust trespasser, ^ 

In a dispute about succession to the 7nahant- 

f;hip of a Dhannsala or other property, the first 

duty of a Courtis to ascertain the rule of succession 
which obtains as regards the P'^^’ticular shnne^ 

Bhai Bhagat Singh v. Ilarnam Sinph, 49 I. K. 1892, 
Qynn ParJeash v. llazurn Singh, 3 P. H. 1899, followed. 

The mere fact that plaintiff is a descendant of the 
original owner of the Dharmsala does not entitle him 
to oust a trespasser. Prbm Singh v . Mokand Singh, 
30 P. W, R. 1912; 22 P. L. R. 1912 oZ 

Sehgal Khatris of Qujran 


wala and JCminahad^Hindu lau—Joint undivided 
property Separation of tmo branches of a joint Hindu 
familySeparate and e.vclusive enjoyment cf different 
portions of property by each branch for above 40 i/cars 
—Presumption—Partition—Party sued unnecessarily 

— Costs. 

The onus of proving that Sehgal Khatris, residing 
in a town, who do not own agricultural property and 
have never carried on agriculture as a means of 
livelihood, aro governed by custom, at variance with 
Hindu Law, in matters of succession to non-agricul- 
tural property situate in a town, is on the party who 
sets up such a custom. The Riwnj.i~am as w'ell as tho 
^ajib-uHarz which govern agricultural Khatris do 
not apply to non-agricultural Khatris. 

Where tho following facts aro proved : — 

(1) that the two brandies of a joint Hindu family 
separated in food and residence more than 40 years 

agO} 

(2) that each branch held and enjoyed separately 
for over 40 years the two portions of a family pro¬ 
perty; 

(8) that during the said period each branch treated 
as its exclusive properly tho share in its possession; 

(4) that oadi branch alienated from time to time 
some fractions of tho share iu its possession and the 
other branch acfiuiosced in such alienations. 

And there were also certain documents wdiich taken 
together were inconsistent with tho continuance of 
the family as joint; 

Hehi, U)that there is a justiliablo inference that 
there was an agreement to partition the property iu 
interest and right; 

(2) that there was a disruption of tho joint family; 

(3) that, though thcro was no actual division of 
the property by metci and bounds, a separation in 
interest and right as regards tho property did take 
place, and that tlicnceforth it was the subject of 
ownership in certain defined Hharcs with tho result 
that the character of undivided property and joint 
ownership was taken away from it, and; 

(4) that such partition in law is as effectual as 
a partition by motes and bounds of undiviiled pro¬ 
perty held by tho members of a joint Hindu family. 

Whefe a defendant is sued unnecessarily and 


Custom— 

after dismissal of suit is made a respondent in 
appeal ^Yithout just cause, he is entitled to costs in 
both the Courts. Mehb Singh u. Devi Dyai., 32 ^ 
W. R. 1912; 19 P.L. R. 1912 OU 

_'Succession — Sister — Collaterals — 

moveable property acriuired by father of last male- 
holder— Mortgagee's right in occupancy lands. 

A died leaving two sons and two daugHters. The 
sons' died, one after the other, sonless. The collate- 
ral of A. got his ancestral laud but his self-acquired 
immoveable property was mutated in favour of 
the unmarried daughter. On her death, the latter 
property was imitated in favour of a collateral. A.s 
married daughter thereupon sued for possession of 

Held that the plaintiff as sister of the last male- 
bolder ’must give way to the collaterals as regards 
the succession to A.’s self-acquired immoveable pro- 

^^A^mortgagee’s rights in occupancy lands are to be 
regarded as immoveable property for the Purposes of 
succession. Spndar Singh v . Har Kaur, 75 P. W. ^ 
1912, 77 P.L. R. 1912 

VJldiOW —I-nchastity—Gift—Forfeiture by 


unchastity—Effect on donee-Forfeit are by re-marriage 

—Distinction—Succession-Daughter—No cMateral 

—Hindu Rajputs of Dasuya 'J'ahsil, District Hoshiar- 
pt(r-Evidence to prove agnatic relationship. 

{By the f wH Bench) :-VVhore an unchaste widow, 
belonging to a tribe by whose custom unohastity in¬ 
volves forfeiture of tho widow’s estate, gifts to her 
lover tho property inherited from her husband, the 
reversioner is entitled to immediate possession of the 
property. Such a case is not governed by^the judg¬ 
ment in Bninta v. Acchhnr, 188 P. L. U. 1905. 

Per Robertson, J.—A distinction must be drawn be¬ 
tween the nature of the forfeiture of a widow s estate 
by re-marriago and by unohastity. In the case of a 
forfeiture by re-marriage, throughout the province, 

tho woman ceases altogether to be the widow 

deceased husband, loses all rights and every kind of 
interest in his estate aud becomes a member of a 
different family. Tho case of forfeiture by unohas- 
lity, where it is established, is different. The woman 
does not cense to be the widow of her deceased hus¬ 
band, nor does she become a member of another 
family. By custom she forfeits a special form of 
maintenance recognized iu tho province, that is, tho 
possession for life of her husband’s estate. 

Per Johnstone and Chevis, JJ .—The forfeiture 
which unchastit}' involves ooraos into place, os against 
tho widow and also as against any person in whoso 
favour she has alienated the land other than a per¬ 
son who is a bona fide alienee for consideration, with 
effect from tho date of tho nnchastity and not merely 
from tho date of institution of a suit by the rever* 

sionor. . . 

(By the Division Bench, Johnstone and Chevis, JJJ 
Among Rajputs of Dasuya Tuhsil, Hoshiarpur Dis¬ 
trict, a daughter is entitled to succeed to the property 
of her father in the absence of collaterals. 

Tho mere fact that a person belongs to tho same go 
as tho propositus is insutBcient to make that person a 
collateral of tho latter A claim to succeed ^ P^‘ 
porty on tho score of agnatic relationship should be 

supported by evidence showing the actual relationship^ 


Voi. XIIIJ 

Custom — confcd. 

Muhammadan Rajputs of 
the Hosh.arpur District, the unchastity of a widoiv 
ha^ the effect of forfeiting her life-estate. 

In the case of forfeiture by unchastity. a widow be- 
comes a trespasser directly the act of adultery is 
committed and the suit of the reversioner is to\e 
legarded as a claim to dispossess a person who has 
prior to the institution of the suit, ceased to hold any 
rights and become a trespasser. ^ 

Q«au-e. Whether a female holding a life-estate is 

bv^in^th° ““f"*'™! *" ’’®‘'"'ith the property 

life-tenant ? Ram Devi v Shib Devi, 1 P. VV R 1912 

2s6 f. b. 
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declaration ^ reversioner fora 

489 


gagees and tenants 


I^and m possession of mort- 

947 

Partition in Revenue Court 


Tf 4 * t7nc/(usf(fy — of 

J>rao/-Jat8 of Panipat 
lahsil — Riwaj-i-am unsupported hy instances^Evi- 
aentiary value. 

The burden of proving a custom by which a 

Widow forfeits the estate of her husband by reason 
custom person asserting the 

Fatteh Singh v. Kalu, 107 p. R. 1888 , followed. 

^ r Riivaj.i.am must de- 

Fn suppoffrf It r 

tonFit’J'lw plaintiff had failed 

to prove that among Jats of the Panipat Tahsil a 
widow forfeits her life-estate by reason of her 
unchastity. Kori v. Des Raj, 57 P. W. R. 1912 443 

P'a®P "‘‘ere 

Stolen articles were concealed 


-OliecUon iy co-aAu; “-c:;;;, Court 

grant declaration when applicant noui ^ 
whole land—Possei,swn * i, ^ possession oj 

all-Specific Relief 

possession—Du, den of proof-Puninh f' ^j-^^i-'orse 

^ct(xvnofism),slu7toZ 

An applicant directed in tlip itor.^.v 
regarding land before a Revenue Conrf 
Ills right to a share of the land, is entitled to 

a suit for a mere declaration of tide if he 
that he was ever in possession of any part of 

common holding as a co-sharer. ^ of the 

The possession of one co-sharer ia • 

other co-sharer unless the former car ^hT" 

adverse title adversely asserted by iryea^s' adv 

kwT 191 



Decree, construction of—Refereim^^ • j 

and pleading judgment 



, definition of 


ir F'o details of offence— 

More than three dacoiiies, charge for~Evidence of 

three other dacoities-Inadmissible-Evidence Act fl 

of 18/2j, ss. 14, 15 

Where accused persona charged with dacoity are 
not Identified as being present at the scene of the 
dacoity, the charge must fail. 

If the charge for dacoity omits to set out or indi¬ 
cate the particular dacoity in respect of which the 

accused are being tried, the conviction must be set 
aside* 

An accused cannot be charged with more than three 
dacoities in all. 

Evidence of other dacoities by accused is inadmis¬ 
sible either under section 14 or 16 of the Evidence 
Act. Maxdi Ghasi u. Emperor, (1912) 1 M W N 

n * 

conspiracy when gives rise 
to civil liability—Arrest of father to induce son to , 
confess crime—Suit for damage for conspiracy— 
Special damage to be proved by plaintiff—Pecu- 
niary loss to be proved T2 1 

Damages—Power of re-sale—Non-appropriation 
or goods to fulfilment of contract—Measure of 
damages 705 

■— Rent—True test 29 

. . Sale of goods without observing pro¬ 
visions of law 5 Qg 

“ Trespasser 493 

■" VVrongful attachment- Malice not 
necessary to be proved 


800 


Determination of principle for ascprfnin* 
mesne profits ^ h nr ascertaining 

186 


gagee 


, form of-Suit for possession by mort 



sale to othe°r™vetd;fs-Soed/r ®"'«-S>“'sequent 
fov. hy hvst FouTaX 

P‘aintlff-Absence tf 

176 


— in possessory suit-Evidence of title 
Suit for joint possession 


407 
79 

of-Application to correct 
^cree to bring it info accordance with judgment— 
Obvious slip or mistake. •' 

An application to a Couit to correct a decree .n 
as to bring it into conformity with the inHo-m 
can be ente^ained only where the Court has S 
an obvious slip or mistake. Where the J “ 
arrived at by a Court though they mav 
are clearly 'set forth in it! judgme^^ obl7r 

that they are’wrong cannot be entertained ^at The 
announcement of the judgment Guttat* 

SoBBA Naidu V. Gujjalapadi, 11 M. L* T. 33 /33 

r - CO’plainfiffs—Members of ioinf 

Death oJ one plaintiff-Widow brought oi reZZ 
-^PPoal against such order dismissed-WidoZ. 
right to succeed to her husband’s share held tiZZ 
oarred in sparate Utigation-Practice-Decree t 

faiour of other co.plaintiffs excluding widow. 



A., B. and O. who were members of a ioint 
family sued for the recovery of a certain debt due to 
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OCCrC6—concUl. 


^ * 1 ^ rt 

+ 1.0 npndency of the suit C. 
them jointly. ^taiaed a succession certificate 

died. His brought upon the 

in respect of his es representative. A. and B. 

record of , substituting C.’s na™® 

iippealed against the dismissed m default, 

her liusband th protracted litigation 

Subsequently, thelfc . ^^^P^^^I ^ and B. on 

between D. on f'® „ giaim to succeed to C. s 

the iitlier, with rcgm It was finally held in 

ebiireinthefamjly no ’Ci ^ share rvas 

that suit that D s cU ^ ^ thereupon applied for 
tinie-harred. A. • femcsentativo of G-, from 

removal of O' f ^ ahnply filed this application. 

the ,, j '?.ou,.t passed^the decree in the suit, 

ft“dir:cred th^t ?he dec'ree was only in favour of .1. 

and B. and not ° '^ag duly struek out, Iho 

Ueld, tliat until G-^ p ,dso as h. s 

decree sliouUi have i „o eu- 

representative. Ihe Uct laiiitills to share in 

forccahle right again representative 

the decree, cni.Ul not atlec 1 '® ‘ 7 , this suit as 

of C. to be recohMMr,cd [»'^ J,gity. All the co- 

plaintiffs were «' ^^gi, rcspectivo claims 

^peu to them to “ “ “ k.suokk. C.iANi. 5b4 

Buhsequeiitly. MiiAi. Dm i n. Kis 
Deed Of Trust -Construction on 

trustees after cxeculioit 
Defamation. Scc I’knal Co..k, s.m 
___—llords "most insolent upstart, ’ lohe- 

ther defainntorij. ,,+Indian gentleman, ob- 

The plaintiff, a gag^ Ti.lsi chamar 

tained a , managed by the dolen- 

tvho worked i® ® "‘‘"Vga the decree 

dant. Tlie 1''“'"““ ‘?d py the Court soiiieliow came 

.. 

since tlio date , 03 gcntion and so it is a Gov- 

this IS a ca.«e of m.ihcjo 1 ^ ^ whatsoever. 

r-* ■- 

ant was liablo i.f damages to Uio plainti 

Sarin r. liYRNE.U A. b. J. -■>.> 


DcKkhan Agriculturists Relief Act 

concld. 


Q„,.,,,-Whether an appeal is a stage of a suit or is 

a fresh section lOA of the Dekkhan 

Ofc.-fef f does not apply, oral evi- 

Agricultunsts Re le purports to be a deed of 

dence to prove that . morl^^age is admissible 

sale i-eally a transactm^^ ^ 

under proviso 1 fraud or other similar ele- 

o,.,y when the c f ^g^fgtg to invalidate 

tTeleT ToPAt, GIIEUA c Ra.aham Amtha, U 

L. R. U 


721 


DlEiry—special diaries, object of 

cnxe pn^fly Hi.sr g J j.g,nfiini7tg prosecution 

- Cn^rXedire Code rAd F 1898, 
ss. 253, 369. 


ss. 20.5, out?. 

^ Magistrate who 

”'%iTAZmrTssain V. ifoliomed Ashari. 29 0. 726 

^^^rTt>ngis^o.c— 

tecGon 253 of the Criminal I'rooedure Code »a no 
^'liartfcase must bo sent back so that it 

38 C. S28 


Divorce-Pci.<.«n of -;;/l'coS- 

— Corroborrtfire tuudcncti—Absence / 

Duty of Court (o acf on mii»iv^s»on. 


I'uiy vv -- ^ . 

~i. ..1..1..I0... i«i““ “SS 

?8 C. 907 


if 


OAtVli> t. I-' » - 

Dcgr’Beof lelationslup— M5)thods of 


DeUkhan A|rlc“imrjsts nell^ Art 

fXVilOf pemUng appeal 

— Ke(ro.sjieo(iui’ G‘‘ ( „ continnatwn of 

°"T'a'l‘Xl^^^e!ling--Ldcnce -lc( (I oflt^^2•, 

TL°M crUlenec to prove ostensible sale-deed as 

^;!:t:^c:i:rdhf:l;a;:;^^ tue^Dekkimii 

A.rricultui'ists’ Ruliuf Act. is one of proeoduio and, 

big retiospeetive in iis effect, npplie.s to pending 

irufo'sectiou comes in force when a tirst appeal or 
a second appeal is pending, the Court has power to act 
upon its terms in deciding tUo appeal- 


CO V. %’vi 

The second marriage of a Chn^«an. ^utracted 
IiL‘of a “deeirir Vr \he dissolution of the 

referred to in section o7 of JacKSON 

decree absolute not the decree «i?i. 

.Iackson, 9 A. li. J* 1G8 


Divorce Sult-Dciai; r^netsplatned 

missed 


Suit dfs 


nf the miscondnei 

The petitioner heeamo aware ot divorOB 

,t his wife in iSOl but did no 


of his wife in lh9l Bat .i„n which«»» 

proceedings till 1010. The only «*P^' yrasthathe 

.ttompled to he given o tins g.^s delay j 

.lb, act know the proceedings ^ 

Iho co.respe.uleut : He .. ^«<i P fato 
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Divorce suit-concu. 

than that which had occnned in this case would have 

be Crtitle^toTSecre". 

Uehl further, that the petitioner in this case hiH 

MrTh W G. V. 

Docunsent, proof of-Refcsal to cross-exaraLI 
Document put in hands of witness—Eight of 
adveisarj to see document 5T7 

Dower, See McIrAM.^fADAN Law. 

Drunkenness. Sc. Pe.val Code, s. 85 . 

Ejectment, See Landlord and^Tenant. 

“ of liudcr-raL/afv 912 

—Raiyat inducted hy trespasser—Good 

'1 he general rule of law is, that no one can confer 
on another any r.ght which is not his, and the case 
of a laiyat mducteo into a piece of land by a trespas- 
ser, IS an e.vception to it. ^ 

CP^B.treferre“/to‘’^“ 20 C. 708 

Cut the exception should not be extended to a 

an absence 

of good faith on the part of either the trespasser or 
sTkYAL liiJENDRA KaRAIN- Caha V. LuUTOSFI 

194 

suit— Kotice—Denial of landlord's 


Estoppel — concld. 
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title 



Trespasser-Plaintiff hound to 


prove his cicn title. 

A plaintiff must prove his own title before he 
ITs no“t tie ‘''® defenda.it 

^”f«r^a"lofg*^mr’' SentencC-Refe^enc^e 

Estoppel. See Evidence .Act, ss. H 5 , lie. 

Compromise in execution—Subsequent 
application for execution on basis of compromise 

_^ . 81 


tanh-Xo «n ^f‘r"' 

^ther alone sufficient to eif'eot trSet 

iT ^I'idenceAct {[oflS72) s ll i—v;.- n 

sons. hy two adopted 

adtlbria'not‘ “thin [ZJntl 

tion 115 of the Evidence -let meanmg of sec 

tba^r ^h 'T ^ r 

a new belief in the mind nfH.o n cause of 

his action following on that belLf "f 

Estoppel does not arise wSpi-o k *i 

s”; "•*“ •'.!»' "Sni;? 

equally as the result o’f a law suit beti^^ """i 
, ffeld, that C. or his relZcZ iZ 
by estopped from subsequently denvinL^'tt’^”"*'®™' 
of the adoption of C and that^ seltii,, nj 

G^pTi, '■P'”-'- ease. TR^CnrA^o^: 

482 

™we oecupane,. 

h!/ mortgagor to na, tl 1 p I''" ""sent- 5 ,;^ 

lease from la»dlord-LrtoagZl'sZ''f 
ef purchaser that mortgage fS, 


as to age 


o 1 

Contract by minor--fllisrepresentation 



Declaration of insolvency implyiao- ab- 

fraudulent transfer-Opposin«- creditor 
bound by decision of Insolvency Court '■~ 

against precise terms of enactment 


without ulT'^cTngent'of'tlieffiudlo^^^ transferable 

to the plaintiff. Defendant \o “‘f' '"“‘'teaged 
the mortgagor, sold a part *of i \ * o*" 

dant Xo 6 with the consent of m landlofl 

sequentlygavea fi-sh Io'k;^ ^vho sub- 

at an enhanced rent. On a suit 1® ^’’o. 6 

the mortgage, the defendant Xo 
mortgage was void as the holdin-mn 
transferable without the conseiw”n?J^L^^^"®‘ 

no such consent had been obtained! landlord and 

senting), that fhe^^defendan/No^^^^ 

raising the plea of nomtlVfe^ab^^ -topped from 






1 Overstated in sale-deed-Pre-erap. 

P^Jeieet of market-value-Subse- 
by vendor’s reversioners-Pre-emptor 

not debarred from asserting real consideration 

___ , , 796 

/.ko ^ urchaser of mortgaged property - Pur- 

chaser appearing as witness in mortgage suit 874 

Tt^zj. r CAitt-Grant to tenant by Hindu 

oti J? unclaimed tank-No mention 

ran??.rr ^ possession of tenant s family as 

^esum nr ' years-Liability to 

reaumptna or assessment of rent-improvement 

513 


Evidence -Weight of negative evidence 

^idenceActdof 1872), s. 3 577 

of the Evidence Act. ' se,.tions 9 and II 

Sagunnull v. JIanraj, 4 C W N u a 

relied upon. ' ' tshort notes), 

from^he^cltegoVoT'^leoLL'^ “‘‘T P-‘7 

Road Cess Return’^ is evidence sgrj^^t hfm "r 

Ohamab u. Sridhab PaaNdhaf, 15 0, L. J. 7 ’ ^20 
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_s II *20 

_.«ss. \ 3 , & 3 -Map prepared by 

r,„vern,nent of Khas Mehal land.-Boundary 
p-ite~~Adini$sibilitij. 

fUon ^ vpars old and proparod under 

14,15 —Charge of dacoity 
_Ev^iclonco of other dacoities 7S 

ss. 33, 34, 155 cK (3)- 


Evidcncc Act— contd. 

__ . 5 , 57—Matter of public history 

fomnnral rights in Roman Ohath^ 

_Law governing temporal ii„u 599 

lie Churches 


- s* 83 

“ c' QO—Docameuf 33 years 


old 


Book. 0) account-How to teZ 

vioiis depositions-Mode of proof-Conflict of fe^t^ 
mony-Bow to he tested -Presamphon of 

LonJ, course of treatment as 

habitation-Presumption of law-Boiv 

-Resemblance of child to putative " 

psfent-Admissibilify of photographs of child and 

father—Negative evi'lencej weight of. 

It is essential in every case whore reliance is placed 
upon books of account to establish that they have 
bU regolarly kept in the course of i s 

not sulticient merely to prove the correctness of 
books. The entries themsoWea have to bo proved. 
Mere assertions that particular pages or volumes were 
written by this or that writer, are not a sufficient 
compliance with the provisions of section 31 of the 

^"^mTg^uMiaja v. lleramha Chandra Chakravarti, 8 Ind. 
Cas. HI ; 13 C. L. .1. 139, referedto. , ,, , , 

In the case of witnesses who are dead, bit wno 
Imd deposed upon the matters in controversy m 
pi-evioua pi-ocoedinK3 between the parties the de- 
positions may be admitted in their entirety It is only 
Usential to see that tlio requirements of section dd 

of the Evidence Act are fulfilled. ^ . • i i t 

Wliorea witness has been oxamiuod in a trial, but 
his previous deposition is relied upon to impeach his 
credit under section 155 clause (3) of tho Evidence 
Act, the contradictory statements alone can be 
admitted in evidence. 

Whore divergent allegations are made by tbo 
parties and there is a contlictof oral testimony, the 
only safe course to adopt is to tost the evidence in 
the light of facts either admitted or proved beyond 

the possibility of doubt. ^ 

Very little weiglit can be attechod to the evidence 

of-a a negative cliaractor. , »-w 

Where there is prima facie evidence of codiabitatioii 
as man and wife, and a long course of treatment 
of the lady as a wife and the children as legitimate, the 
presumption of marriage can bo repelled only by 
evidence of tiio clearest character; for, the presump¬ 
tion of law is not to bo lightly repelled; it is not to 
bo shaken by a more balance of probability; the 
evidence for tUo purpose of ropoUing it must bo 
strong, distinct, satisfactory and ooiiLdusivo. 

The evidence of the resemblance of a child to its 
putative father is competent; and, therefore, the photo¬ 
graphs of both the child and the father are admissible. 
iMAMBiNDl V. MaTISUDDI 678 

-s. 34 

-s. 41 

-S,45 577 


--Presumption of 

-Court bound to assign reasons for idserond 

Eoidence Act-Erroneous reasons ,n law Second 

Apppl. li EWdence Act. it is not 

Under section assume that a document 

obligatory upon a Court to assu 

‘ymurold Ld U pJoduced from proper custody. The 
'court has a discretion in the matter which must be 

'I^TtfpXTKaloda Prosud. 2 C. L. J. 592. re. 

^"utt Is established that there is i"teroal evidence 

to doubt the genuioeness of a document and if l*e 

recitals couUined therein are inoons.sten with 
admitted or proved facts the Court may call upon 
the oartv to produce evidence of execution. 

iTower Appellate Court is bound to assign reasons 
for its vie«!s as to the applicability of the Provision 
of sfetioT 90 of the Evidence Act; and where 

these reasons are erroneous m 

to the Hic'h Court to interfere in second appeal. 

'"Slia V. 8han.o,UC. 539 roUed upon, iMKg 

Chamar V. Sridhar PANDHA^, 15 0, L. J. 7 


678 


_ _ S, 90 -Document—Prcsimpiion 

' of genuineness-Authority of executant of lease to 

OhXr dtr^'-The provisions of section 90 of .the 
Indian Evidence Act merely establish that an 
document was executed by the persons 
sifrnatures it purports to boar; but that canno 
does not prove the authority of tho exeootanU to 

bind the iLdlord. w'\ 667 ‘ 

Telamuddin* Khan, 15 C. L. J.—O; 16 . ■ * • gQ0 

s. 92 375, 386 

__s. 92—Oral evidence to ^ovo 

ostensible sale-deed as a deed of moitgogOg^j 
missibility 

_ _ 92, scope of-AdmissijgW^ 

of oral evidence—Third party 

__s. 92, proviso (4)- 

Uurpfttni—Oripirmi rent reduced by 
at lower rcnljor more fhan 30 years Bcng^ w^afni— 
.Ice {Vin 0/18S5), s. SS-Division 

Written consent of landlord—Dakhdn htf 

agent showing division, ^f binding on 

A ditrp.Tfni lease stated the 5 

be Ra. 69. A few days after the 
to tlio lessee that as tho rent of lU. ^ jb 

supported by tho state of things ^^® 
should bo reduced to Rs. 54. The rent was pai 

at that rate for over 39 years: , . 

Held, that tho landlord’s transferee oaanob oiain^ 

rent at tho higher rate. «.,ntaia. 

Adufchila signed by the landlord s agent odu 

ing a recital that the rent in to 

nmoiinta to a consent in \vriting by the laa * 
a sub-division of the durpitni within ® v 

tho Bengal Touauoy Act. U\J Ko.maR ^^**^449 
R.VJANI K.\NTA CnAKR.WARTI 
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Evidence Act-contd. 

and 

agreement converting 7 nortLne 7 ‘’‘^'°'‘f ^'’^“—Ornl 

an usufructunrl niortqnl j^p- sate 

(v of 1908_;, 0. XLI^ 7-^23 P^'ocedare (ode 

Ihe'^ludge S?he'co7rrto 

has authority to form hiqn ^ retained 

of any Hading .Vwred t; 7 '' 7 .<=°"«''>sions in-espectire 
original trial in resZl nf ^ 1 ! predecessor at the 
touched by the Appellate Court ® 

eenditiot5l:[eS^“^':.:f:;r'-^^^^^ of 

the mortgagors and the ^***'^t 

an oral agreement by which thelntf^'^^ entered into 
session of the mortgaged share P°"- 

tional share on the un”dm.«f t!^^ ^ further frac- 

*’0 “PP™Priated in lieu of intere”! 

»tauee co'lIlTtLT"'""?’ 

al sale into an usufruct,?-. ^ mortgage by condition. 
»ooh an agroementlr's “^erred tf 

to section 92 of the Pv.viz.,! A®. ° “ proviso ( 2 ) 

adduced in proof of h the evidence 

bie: of 'vas, therefore, inadmissi- 

a Stered documenrnol"rl^‘‘“® 

proved Under nrnvi«r»oould be 
registered documenf a except by means of a duly 

813 


gexebal index. 
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not prodiieed hg i^ifness^^^ '^‘'Ja-deed—Original 

Secondary eviden'p rt'in! i * summoned _ 

isaue of uarrnn'—Xn ^ ^ ~^Pplication for 

of process.feil 

bnder section 13 } of r -7 
'vho is not a p.irtv to u suit ^ Act a witness 

produce his title-deeds to n, compelled to 

therefore, a person 13 directed bv '^here, 

™ tl.o party -rh^Ll'^rted 1 .'"^’ ^o 

as secondary evidence a cefr", oatitled to use 
ment, IVhere a partv onut^f 'focu- 

issue of a tvarraut an-iinst tU '®, f°‘‘ “'® 

original ofa docun,e?r he dl 

right of using a copv -Is sece i ‘'mreby lose the 

c».««.... 5 :......;:.y™ 

— s. 1 32, proviso— Volnn 






914 
531 

■Document auZef^Jj * extent of 

Parties, hut loss net prolTd, "" 

of ^Ka!*^116^a i ^ OQ payment 

'-fhe balanc; V '"°^’^S:age-money. 

mortgagee having been paid to the 

'jore produced ^ as Fher^ the mortgage-deed 
.document r n-A . endorsed on tliat 

sta:-ed that it 'mortgage-deed 

Tel:"’ 4^:4 

fcion under sectinn^ eircumstances the presump. 
?et be pushed to fh ^ Evidence Act could 

If produced, would ho mortgage-deed, 

remained duron 1^5 

P^^d off to I? the rest having been 

Chonni Lal ^ot'tgagee. Qddrat Ullah t-. 

60 

s. 1 15—Thing 482 

S« I 16 Estoppel—Licensee and 

elation- 




Dicensor—fiuif ^'^foppel—Licen 

during fefZ accupation-No r, 

A ti.,_ 


* 

of the permitted under section 116 

**tle to the to deny thac the licensor had a 

^hen the licenseproperty at the time 

fhero was no lelationai^*’^®^ enter, though 

.^ahsisting betwppn°^t^*^ licensor and licensee 

B^ed for. EuKHiMovr^n during the period 

ailiMOM Dasi V. Tolsi Chaban 512 


s. 132 217 

- Si 135 577 

s. 155 (3) 

S, 162 

Evidence of title-Occrcc U possessory suit. 

A decree based upon a possessory title is orimn 

407 

2..«,Provinces 

Excise Act (XII of 1896), ss. 25, IT 

lecto,~biiU by licensee-Jnnsdictio,i of Civil 
Courts-Ren.edy of licensee. ^ “ 

The appellanb obtained a farm including 90 shoos 

for the sale of drugs. One of these sl.ops havin- been 
c osed by order of the Collecto,- under instru°ctirna 
fioni the Ivvcise Coinmissioner, the appcll-iut; sued the 

contract?■ o? 

^rW, that the Civil Courf.s had no juris lictiou to 
entortain the suit ami th,at the appellant’s sole remedv 
ivas to rely on tho Chief llevenne Autliority fo^ 
such compensanoii as that .Autliority thou-ht Ht to 
award, Lall: R.am v SJCckktarv or State ^ 566 

-— ss.26,27 566 

Execution of eJecree- Acknowledgment — 
Several Judgment-dcbtors-Acknowledgment bv 
one, whether saves limitation against others — 4 DDli 

cation for execiUion for a cei taiu su.u -Acknowledo’* 
ment of same—Subsequent application for addi 


^aviyju 1\JL cTAt^cunuil lur a C0f cam SU 

ment of same—Subsequent application for addi 
lioiial amount not included in first application-.* 
Whether limitation saved in respect of additional 
amount 702 

■ Adjustment of (iecree out 

of Court-Certificate of adjustment-Reco<mition 

of payment 944 

Application to execut© 
decree already under attachment, w-hother an an 
plication in accordance with law—Limitation | 79 


A 
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Execution of decree-contd. ' 

__ _ _Arrangement between par- 

"T'pn^^bstantially adding to dceree-Sanclion of 
fon. t-Execution after coming 'nto force of f 

1-rocednre Code. U, 03-Enforceability 

_______Attacbment—Devisee’s in- 

“TTrest-Probate taken by Administrator-General- 
Administrator.Oeneral not made parly in e^eem 

, f / 

_____ ____ __Copy of decree or 

„nma not necessaiy in executi.n proceedings 365 

____ Knlargeraent of 

acknowledgment 

__Judgment-debtor, whether 

includes bis assignee -Decree-bolder. ti^ts of 

assignee of-Assignee of tlie holder of attached 
decree, riglits of, to execute decree 

___.Execution proceedings — 

Monev-decree - Deal h of judgment-debtor - An- 
cestral property - Objection by judgment-debtor 6 
heir on the ground of want of necessity-Objection 
to bo decided in execution proceedings and 
sepal ate suit 

______ Mortgnge decroo. See Mort- 

GAUE-DECRKK. 

__ - -- -" — Execution of rent-decree — 

Decree-holder auction-purchaser—Application to 

set aside salo-Order or decree are appealable — 
Court’s power to extend time for making deposit 
under section l7-t, Bengal Tenancy Act Act of 
Court not to prejudice any one —Five per cent, on 
purchasc-moncy to bo paifl even when decree-holder 
id auction-purchaser ^Copy of decree, or raJcalat^ 
namah, not necessary in execution proceedings — 
Poundage fee, refund of, on sale being set 


li^DIAN CASES. 

Execution of decrce-contd. 

n...»»i "1 


--- Limifafion Acl fXV of 1H77J, 

Srh. jI, Aif. 170, cl. (4') — Apptic/ition fo Ci^urt fo 
take Ftep’in fiid of creenfion — Deposit of Nazir's 
fvd' cUifi'j filloira urc, ij saves ti}nc — 'I'inie runs from 
date of <1 pplk(dion not from date of order. 

To bring a case within clause (-t) of Article 179 of 
Schedule II of tlic Limitation Act of 1877, it is not 
Bullicicnt for tlio ficciec-liolder to show that he has 
taken a step iu-anl uf execution of the decree: ho has 
to efctablisli that he has a[)pHcd to the Court to take 
some step-in-aid of execution. The mere payment of 
Nazir's fees cannot by itself bring the case within 
the clause. 

Time runs from the <late of the presentation of 
the application, and not from the date on which the 
application is disposed of by tlio Court. Madan 

Mchan Dkv V. Ganoa CnAN[>KA 189 

- — .'lp;7ira/bin for e.recutioji ~ 

Order direrlimj atlarhment of immoveables and 
dismissing petition othenvise- Suhsequent application 
after lapse of three gears — Limitatinn. 

Appellant dccrco-bobler applied in 1900, in exe¬ 
cution for attachment and sale of the judgment- 
debtor’s property. The order passed on tho appli¬ 
cation wa?, “immoveables attaclunl; strike oft peti¬ 
tion, but tho attachment will contimio.” On a sub- 
sequent date ho applied for sale of tho attached pro¬ 
perty, but the application was dismissed for non- 


nnnlicalion for execution was made: ^ 

that the application was not m continuance 

of?he proceedings'^ of 1900 and was barred. Pahrv 
And Co. i\ Vadivelu Pillay « 

__...- Application for execution— 

Bar imposed by judgment-debtor-Removal of bar- 
Subseyaent applicatior. to be irea ed ns on. xn 
continualiorx of premoas // 

judgment" -Limitation Act 

Art! 179 cl. (ti)—Bengal Tenancy Act (i IlloflSSaJ, 

Sch.jlly Art,0,cl. A it\^ an 

When a decree-holder is unable to proceed with an 

application for execution by reason of some bar im¬ 
posed at the instance of the judgment-debtor or any 
other person, a subsequent application by the ^ecr^e- 
holder of the same scope and character may be treated 
as in continuation of the previous application provid- 
ed the subsequent application is presented after 
removal of the bar which interrupted the previous 

^ This principle is applicable to cases of applica¬ 
tions for execution of rent decree. 

A rent decree was passed on May 23rd, ^901- The 
judgment-debtor made an application 
theteof, which was heard cj? purfe, and on Febru- 
ary 2 '>th, 1905 , the original decree was materially 
altered Tho decree-holder applied for execution of the 

OTiginal decree on August 26th, 1995, upon which the 
iuderment-debtor objected that the decree could-not 
be executed. Tho application for execution was then 

dismissed and the decree holder umK 

of tho order for amendment. On June 30th, IJOo, the 

review was granted and the original decree was re¬ 
stored. Tho present application for execution was 

then made on January 20ih, 1909: a r * 

HeUL that the application was not hatred: /irsr^ 

> because the application of January 20th, 1909, may bo 
treated as one in continuation of the application o 

> August 20th, IfOo: and secondly, because under clause 
, (sTof Article 6 of Schedule lU of the Benj^l Tenancy 
I Act, time ought to nm from June 30th, 1906 , when the 

decree-holder's application for review was granted 

Kamesiiwar Singh v. Tirpit Singh 


__ Dismissal of execution pro- 

rPfdin( 7 s in default-RestoTation-Civil Drocedurit 

Code (Act Vof 1908;, s- 141, 0. IX, rr, 8 , 9-Cmi 
yrocedure Code ( ^lc( XIV of 1882', s. 617. 

Section 141 of Act V of 1903 does apply to pro¬ 
ceedings in cxooation of decree. An 
for execution dismissed in default can be rostoreCL 

Nihal Chand V. Chanda Singh, 3 P. W. K. 1912. 

?. L. U. 1912 

Ex parte decree— Limitation—Application to 
set aside f.r /Hirfe decree—Service of summon^^ 
Ignoranco 

_—Appeal by contesting dejw^ 

danU-Confinnation of decree of first 
plication by defendants against whom ex pMte o«w 
n^s made to set it aside-Jurisdiction of prsmarg 
C\ urt to enteitain application 

here an Appellnta Court nfHrins n dMfBO of 

llrst i curt, whijh was m\de eji parte V j- 

tho defendants and on contest against ^ 

competent to the primary Court to set aside the 


Vol. XIIIJ 

Ex parte decree-concid. 

Sns "who" the dec^ree^rad ree°' 

Who had uofc been made '>"<1 

red at the instance of th^ contes^'*'’^Tl 

H.«toT Knasta n. Ka Ba. Kna^u"!'15 


general index. 
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i’mod of limitation 

cause”—CiutY Procedure n 5 /f ~ Other suffdent 
I. Art. m.' Act flX of 1908fsch. 

catTo'lVs^rnfasiSrir^^Vr.^ ^ ^PP’*' 

the party aggrieved bv thp ^ deciee has expired, 

not entitled to 

aggrieved^by^aQ^^L^pJrtTde^cr^*^ provided a party 
i“g icstice, it ie M^hlf ^ ^P*- 

person had another reraedv 
A party can only Isk fn/« 

the ground of “otW sufficipnf"’^’®"’.“^^“‘^^™®“*^ o" 
"how that the jud^menUa nc “““f 

Das ■' >" ■ncorrect, Santo u. Aajav 

_ 318 

'’‘lo-Refusal of aorlirar"’"^"”^'^ P"(ly oorte 

drawal ofCounseUor aJ /"'' °‘^l°^''»mer,t-With, 
decree is ox parte-E^f i'""'"'” -Whether 
-Defendant’s remedy-lTn T"! obtained by fraud 

^hether decree is ex f ’‘^°^^ ^”ovoidably absent, 
Opportunity to delendanf f ^°’' occounls— 

. Where the case of a^defenV^T" due. 

into and his Counsel ann^- ^ P®‘'lially entered 
0“ such adjournment *^[ 10 !** adjournment and 

front the case and th« t rofused he withdratvs 
Judgment on the merUs '^afV" ®'’®®°®® gives 
*"Tda^ held to be el parL 
followed. ^ ruggesuar Prasad Singh, 3.i 0, 1023, 

danfs remed^wrnld °bi *''® '’®''®®- 

‘Tiz::iVorT‘^ ^ 

inquire and reporr” r^t direction to 

proceed ujoD the assnmnr always 

It is entitled to the ^ party calling 

affirming his rightVonl?!" ® <1®®'®® 

ed how much is due’ to ’*■ *’® ascertain¬ 

ing; and such a decree ^™’n the party account, 
“““t is a final decree! ‘>'® d®fendant to ac 

nnd RahthnbhZ\ Tu^?'“^‘',1“? ^ M- I- A. 175 

“Afie ’ 

®^®“nts. if the®®finaf deL®' P‘"®''“'nary decree for 

decree would be held ®‘’®®o‘' ‘>‘® 8®®! 

onn ®.*° *’® SOS aside anrf fk® passed ex parte and 
S' of being heara® ®0‘^no‘ would have an 

“noh isdne. Jasona nf ^ ‘'^® <loestion of how 

C- D. J. 603 "^ssi «■ BAMEswaai Dassi, 14 

®*Pet*t evirf^a., 274 

Explosive sJhiV 577 

^90s^ 0 t J^'®tanc©s Act fVi of 

xx^Lxr'"'"' 


should, mLl'ly oTthe^grTun'^d "aTV® V°'“‘ 

‘he joint famdy residenerbe liah 

article is found in rportio„ of thr®k ® ‘'’® 

such member must prima fact i f 111^7^ nse..then 
But if it is found I'n'a n/«*' ®e held to be liable. 

all the members of the ^farndv^ha^^ lionse of which 

pri^na/acie, the managing head of th? 
ponsible. But in either cai lt i-IVnl *'«"• 

which may be rebutted- md ;f m °r> T-®' P^®®“”iption 
mation shLinrU afan Irtlc'i t 

the exclusive pLs^ssion Tf nn! u 
and the article is fouT 

hlvTtt"n?e,1h:;'ttt^^^^^^ 

-sort. Psaav Mohan Das „. 

72 1 

Family settlement, construction of 882 

Ferries Act (IV of 1878). 3 22 

inaut^r.sed collection by seroards o^'lefsfe'- 
Lmbdity of lessee-ilasier and scvant-Act fllne 
heyond scope of duty. 

-B. as the lessee of a ferrv employed n tn «** -i 

to the ferry und collect" the toMs C in . 
vention of law extorted nnanthoriiid and exTessWe 
toll from certain passengers and thereby committed 
an offence under section 22 of the FerrierAct 

convicted 

aeld, that the conviction of B, who was nnt nr-x> 

sent and took no part in the extortion, was bad*^ in 
law Emperor c.BEHasi Lal, 8 A. L. J. 333^04 

A 140. 

Ferry contractor’s servant—Excessive toll—For 

roreciosure. aKouLATrox xrif of isob 

S. o • ^ 

Forest Act iVil of 1878', ss. 32, 54, 

03 -Conviction for forest ofjence—Confiscation of 
forest produce even when not Government propertu- 

p7actLl Departmerlt^ 

Where a person is convicted of an offence under 
section 32 of the Forest Act, the whole of the forest 
produce, in respect of which the offence was com- 
mitted, may be confiscated, even though it may not 
be Government property. When confiscated, the pro- 
duce should be made over in specie to the Forest De¬ 
partment of the Government. E.MPEROR V. .SAripirii 
1 P. R. 1912 *. R.; 37 P. L. R. 1912; 15 P. W R J9I2* 

Cr. 924 

---ss. 54, 55 924 

Forfeiture of pardon. See Pardox. 

Fraud. See Civil Procedure Code, 1903, s. 48. 

-Price overstated in sale-deed—Pro-emp- 

tion—Decree on payment of market-value—Subse¬ 
quent suit by vendor’s reversioners—Pre-emptor 

not debarred from asserting real consideration 

.. 796 

83 


Interpretation of 
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Fraudulent arrnngemont between decree-holder 

and jiidrrmcnt-debtoi-—Adjnshnenf- of decree in 
part—Arrangement not certified, effect of -Decree- 
holder’s fraud- Estoppel against prctise term 


enactment 

_transfer. Sce Provincial In¬ 
solvency Act (III OF 1907) 

Further evidence in appeal 131 

General Clauses Act (X of 1897) 91 

-s. 3(23) 260 

_ -S. 6, scope of 264 

Gift. See Mchammadan Law—IIanfi 986 

—Completion of gift—Construction of deed—Will 

or gift 409 

of land out of holiling to absentee relation — 
Whether t^hnmildt included — Intention of parties— 
Status of full proprietor 172 

by widow - Forfeiture by unchastity— ElTect 

on donee 290 

Guardian. See Gcaruians and Wards Act; 

Hindu Law—Guardian; Minor. 

-, See Muhammadan Law-Guardian 

976 


Minor—Luddliisfc Law 

-Specific performance — Contract by 

minor’s guardian for purcliase of immoveable pro¬ 
pel ry 331 

-—-and ward—A'ccciisiL/ /or appoint^ 

vient of fjuarrlinn —Minor having no prof erly~ Order 
not bona Legality of order—Jui i:<diction (o 

make order. 

A guardian was not needed for tlio protection of iho 
person of a minor girl; she had no property 
of which a guardian could take charge. Tlio 
machinery of the law was set in motion by one H. wljo 
induced his servant, the maternal grandfather of tlio 
minor, to make an application for ap[)ointnient of 
I'.imself as lier guai ilian m order that she might bo 
ultimately married to Iiis son: 

Held, that orders passed in proceedings so institut¬ 
ed anil conducted, even if they were nominally in 
confoi’mity ^vitll statutory provisioms, could hardly bo 
regarded as inve.sted will: rlio ellicaey of legal orders 
made in Iona jhle juiiieial proceedings, and tliat 
the orders ^vero wljolly wiilioiit jurisdiction anil 
absolutely null and void. .Suuhadra Kokr v. Dhaja- 
dhari Gossain, I.J (j. b J. 1 12; I'i W. N. d-n 89J 

Guardians and Warus Act (VIII of 

SS. 7^ IV ■ (''"I rdia nsli i ft of iiiinor 
—Right to minor'ii - \\\li„rc oj the minor to 

he considered —l.rijiil ri'jlit-;. 

In an application lor appointn.cut. as guardian of 
the person of a minor, tlic wdlair of Uie child is 
the paramount cfinsiileration, altlioiigli regaiil must 
also bo had totlic recognised iigbt.s of gmirdiaiiship 
under ilio law. ' 

The question wlietlier there is anv Tiiiseoniluct on 

the part of an applicant .ii.sqnalifying him fr.„n 
being (ho guardian ofamiuor isoniv subsidiarv to 
the question wheti.er it is in ihe la .st interests ol 'tho 


minor that he slionld he appointed guardian. 

Iho claims of peisoms ,,cog.d/.ed a. ..a 
prelerential ngl,ts of guardianship bhould 1), 
discarded where the Court comes to the conclu.siui 


liaviiu 
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Guardians and Wards Act-concid. 

that the best interests of the child will not be 
seenred by their being declared or appointed 
guardians. 

In this case, the High Court refused to appoint as 
^’’uardian a person who resided outside the limits 
of its ordinary Original Civil Jurisdiction. Mdtiiu- 
VEERAPPA ChETTI V. PONNDSWAMI CHETTY, 10 

M. L. T. 477; (1911) 2 M. W. X. 561; 22 M. L. J. 68 

16 

-s. 17 16,453 

--SS. 24, 43- Order 

directing a third party to pay a certain siun to ths 
minor's guardian, not warranted by any provision 
oJ the Act-Jurisdiction—Order not to be treated 
as a decree in a suit—Scope and nature of jurisdiction 
conferred by the Act discussed. 

On an application under sections 24 and 43 of the 
Guardians and Wards Act by the guardian of a Hindu 
female minor praying for permission to give the 
minor in marriage to a certain person, and for an 
order directing the step-mother of the girl, Avho Avas 
in possession of her deceased father’s estate, to pay 
Its 800 for the expenses of the marriage, the District 
Judge without framing any issue and taking any 
evidence, sanctioned Ks. 3C0. Against this order, the 
step-mother presented both a t-ivil Miscellaneous 
Appeal and a Civil Revision Petition to the High 

Court: 

Held, that so much of the order as directed the 
appellant to pay Us. 300 to the petitioner for purposes 
of the minor’s marriage was not Avarranted by any 
provision of the Guardians and Wards Act, and that 
it Avas made Avithout jurisdiction under the said Act 
and, therefore, must besot aside under section 115, 
Civil Procoduio Code. 

The power vested in the District Court under the 
Guardians and Wards Act is totally dissimilar to its 
powers as a Court of ordinary Civil Jurisdiction, 
An order purporting to be made unfler, but Avhich 
in fact is not warrantetl by, the provisions of that 
Act cannot bo treated ns a decree in a suit. The 
two jurisdictions are totally distinct, though excroia- 
able by the same otlicial. It is not a case of ex¬ 
ercise of the same jurisdiction by different forma of 
procedure. 

'Iho jurisdiction or power conferred upon tho 
District Court by this Act is of a very special and 
limited character, and tho procedure prescribed 
under the Ac:,Avi.iih is of a summary character, 
is very different from tho procedure laid doAvn by 
tho Civil Procedure Code for tlio trial of suits. 
Komma Somakka V. Kodidala Pedda Ramiau (1911) 

2 M. W. X. 519 251 

SS. 29, 30-Sale by 

guardian without permission of Judge —Bene/it of 
mino)—Transaction honest — ^Yhether sale liable to 
be set aside. 

Under sections 29 and 70 of the Guardians and 
Wards Act, 1890, tho sale of a minor’s propeny by 
his guiudiau without the permission of the Court is 
voiiiabliv and is liable to be set aside 0 A*en if it had 
bincfitcd till* mii\or and ayus a perfectly honest 


tlan^action. Karim Khan r Salamuddi 594 

- s. 30 594 

--S.43 251 

-SS. 47, 48 326 
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Court—Cn'miTioZ casc—Ride discharged 
under misapprehension oj facts—Judgment not signed 
— Rediearing of case. 

A judgment or order of the High Court is not 
complete until it is sealed, and until this is done,^ it 
may be altered by the Court without any application 
for review. Amodini Dassee v. Darson Ghose, 3S C. 

828 776 

4 

Hindu Law —Agreement to sell by divided 
brother—Court’s power to order performance 47 1 

_Family settlement—Consideration 

_Family trading tirm—Right to sue 

contract —Parties 

___Adoption -Impartible estate 


on 


—-- Second adoption invalid — 

Simultaneous adoption of two persons invalid — 
Adopted son’s position in the natural family. 

Under Hindu Law, the adoption of a second soil 
daring the life time of a previously adopted son is 

invalid. . , 

If a person adopts two persons simultaneously 

both the adoptions are invalid. 

A person whose adoption is legally invalid re- 
mains in the family of his natural father. Tek 


V. Gopal Devi 
_Alienation —Brahmans of 

Ohirah, District Rawalpindi—Presumption 
- —--— — ■ Impartible estate 


482 

village 

709 


0 } ancestral land for main¬ 


tenance and marriage expenses — Validity. 


An alienation of ancestral land by the manag¬ 
ing member of a Hindu family to provide for the 
maintenance and e.xpenses of the marriage of his 
step-sister is valid. Seeni Ammal v. 

Nadar, (1912) 1 M. W. N. 99 802 

— Impartible estate—Custom 

— Adoption—Date from which adopted sons’ rights 
legin—Alienation by full owner prior to adoption can¬ 
not be defeated—Necessity—Duty of lender — Recitals^ 

Presumption —Adoption by widow—Consent of sapind- 
as— Adoption not to the last male holder, validity of. 

The holder for the time being of an impartible estate, 
although the line of succession is governed by the 
same rules as if the property were joint family pro- 
perty, has unrestricted power to deal with the estate. 

The rights of an adopted son do not relate back to a 
period earlier than the dale of his adoption. There¬ 
fore, an adopted son cannot defeat an alienation made 
before his adoption by a full malo owner of the estate. 

Per Phillips, X—When a lender is dealing with a bor- 
rower (member of a joint Hindu family) who is not 
absolute owner of the estate mortgaged as security 
for the loan, it is incumbent on the lender to satisfy 
himself by reasonable inquiry that the loan is for 
the benefit or necessity of the estate, for otherwise 
his charge on the estate in the hands of the next 
holder is liable to be defeated, but if he inquires fairly 
and honestly, the real existence of an alleged and 
reasonably credited necessity is not a condition pre¬ 
cedent to the validity of the charge and he is not 
bound to see to the application of his money. 

The recitals in the bond and representations of 
the borrower are in themselves prima facie evidence 


Hindu Law— contd. 

of necessity, and if a large portion of the loan is 
for the benefit of the family, it may be presumed that 
the balance also was borrowed for the same purpose. 

The assent of the sapindos to an adoption by a 
widow validates it, from whatever motive the consent 
was given. 

When an estate is divested by an adoption not made 
to the last male holder but to a prior male holder of 
the estate, the adoption is not valid and does not 
divest the existing holder of the estate. 

Thayammnl v. Vanka Rama, 10 M. 205 and Padma 
Kumari Debi v. Court of Wards, 8 C. 302; S X. A. 2.9; 
referred to. 

Inalienability of a partible estate must be proved by 
custom. Sinxacha.mi v. Ramasamv Chettiar, 10 M. 
L. T. 403; (1911) 2 M. W. N. 539; 22 M. L. J. 85 7 

——-Alienation— Manager’s power to 

sed family property for purchasing other property— 
Necessity—Propriety andreasonableness of sale - What 
the issue should be-Burden of Proof—What the 
alienee must show. 

A Hindu father or manager is competent to sell the 
joint family lands for the purpgse of purchasiog other 
lands if the sale does not injuriously affect the 
interests of the other members of the family. 

The issue in such cases should be “whether the sale 
was a proper and reasonable act,” instead of “whether 
the sale was for actual necessitt^.” 

If a sale is positively beneficial to the family, it 
may be supported as against the other members of 
the family who are not entitled to have it set aside 
on mere sentimental consiaerations. But the pro¬ 
priety tind reasonableness would be judged without 
ignoring the fact that the alienation is an absolute 
sale of family property. 

Where necessity is not established it would lie on 
the alienee to show that, for some reason other than 
necessity, the alienation was beyond doubt, or a 
reasonable one not affecting the interests of the other 
members in any way. 

No hard and fast rule can be laid down for deter¬ 
mining the propriety and reasonableness of such a 
sale of ancestral immoveable property but it must be 
shown, inter alia ,— 

(ij that the new lands are at least not inferior 
in quality and value to the old landi; 

(u) that though the new lands are not superior 
iu value to the old lands, the family would 
otherwise gain by the change; 

(tu) that the family would not lose by parting 
with ancestral lands and purchasing new 
lands. Krishnasawmi Doss, In re, (1912) 

1 M. W. N. 167; H M. L. T. 182 648 

- -— -by widow—Alienation as 

guardian of dauyhfer—Act prejudicial to reversioners 
— Declaratory suit by reversioners—Specific Relief 
Act (loj 1877;, s. 42. 

Section 42 of the Specific Relief Act does not 
restrict the right to declaratory relief by reversioners 
to cases of alienation by the widow herself, lb confers 
a right of action on reversioners to have their rever- 
sionary right declared whenever any act done by the 
widow jeopardises that right. 

Where a Hindu widow wiio had a widow’s estate 
alienated the property as guardian of her daughter: 
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Reid, that the widow must be deemed to hare con¬ 
curred in the alienation and to have prejudiced the 
reversioners who were, therefore, entitled to institute 
a suit to have their reversionary rights declared. 
BUNKARA RaMIAH V. SUNKARA SUBBAMIAH, (1912) 1 M. 

W. N.70 489 

-- - Alienation — Widow—Future neces- 

(tify—Suit based on succession and possession ^Decla» 
ration as to reversionary rights, whether can he granted 
— Discretion — Practice — Pleadings, 

Where a Hindu widow’s husband’s brother challenges 
an alienation by her on the allegations that he suc¬ 
ceeded to the property alienated by survivorship and 
was in possession of it, on both these allegations being 
found against him, he cannot be allowed to change his 
cause of action and ask that ho may be given a dec¬ 
laratory decree to the effect that the alienation by the 
widow would not affect his reversionary interests in 
the property. 

A Hindu widow has no right to sell her husband’s 
property for a consideration to be received by her in 
future, unless there is any urgent necessity in the 
near future. Vblappa Gownden, fn re, (1912) 1 M. 

W. N. 196 640 

■ ■ ■ —-- Oijt 7nade by widow —Suit 

for declaration by a remote reversioner—Nearest rever- 
sioner being entitled to life^estatc only—Gift in 
favour of nearest reversioner—Suit by remote rever¬ 
sioner to have it declared invalid, whether maintain¬ 
able. 

N., a Hindu, died leaving a widow 17, a daughter R. 
and a daughter’s son, K. W. made a gift of her hus¬ 
band’s property in favour of Rds son K. U., a remote 
reversioner, sued for a declaration that the gift w’as 
not binding on him: * 

JJeld, that the suit was maintainable, because a 
remote reversioner presumptively entitled to the full 
ownership of the property can maintain such a suit 
where the immediate reversioner is a female who 
would take only a life-estate. Ra.ia Dei v, Umed 
Singh, 9 A. L. J. 158 632 


■ ' ■ by ividow-Sait by rever¬ 

sioners — Refund of purclinse-money to alienee and 
delivery oj property to phiinttfi-Alienee*s right to 
interest from date of widow's dcath — Excess extent 
discovered on later measurement — Compensation. 


A Hindu widow liaving alienated property belong 
ing to her husband, her reversioners sned the alione 
after her death, for recovery of the property. Oi 
measurements, the latnls were found to comprise ; 
larger extent than was shown in tho salo-deed bv Ih 

widow. The Courts found fur,dainlilT and dirccle. 

delivery of property on Ida rofuniliuo the ,iurchaar 

I he Ooiirfc jillowtui com 
pensation to defendant for tho excess lands: 

Held, (1) that as the excess of lan.l in extent wn 

only the rectification of a iniatako in tlio salo-dcet 

(2) that plaintiff was entitled (o interest at 
per cent on hia purclmse-rnonev from the date c 
Widow s death. Naelasawmi Pn.r.Ai Uamasaw> 


Hindu Law— oontd. 


The liability of a son to pay his father’s debt arises 
from the moment when the father fails to 41 scharge 
his obligations and such a claim is governed by Arti- 
cle 120 of the Limitation Act. Champa Lai. v. Sham 
Bundab Mali 530 


-Gift to undivided hrothei's daughter— 

Valid against donor's son. 

A daughter cannot claim as of right a share of 
the property belonging to her father. 

The moral obligation to provide for her whenever 
possible is fully recognized by the Hindu community 
and will support in law any disposition for the pur¬ 
pose made by the father. 

There is no distinction between a gift made to the 
daughter of the donor and one made by him as manag¬ 
ing member to the daughter of any of bis co-parcen¬ 
ers. 

A deed of gift executed by the plaintiff’s father 
iu favour of the Erst defendant, the daughter of the 
donor’s deceased undivided brother, is yalid and bind¬ 
ing against the plaintiff, the donor’s son, according 
to the Hindu law, provided it be of a reasonable 
* amount. 

It must be left to the Court in each case to decide 
whether the gift is reasonable in all the circumstances 
under whioh it is made. Fdgalia Ykttoramiial v. 
Vettor Goundan, (1912) 1 M. W, N. 89; 11 M. T.. T. 

103 475 

-Guardianship. See Hindu Law 

— Marriage. 

— ——-— — jj/inor made Christian — 

Right of Hindu father to nominate a guardian Jor 
his minor child—Welfare of minor—Discretion of 
Court—Guardians and TFards Act ( VIII of 189 Vi *• 
17—3finor brought up in a certain style of living— 
Delay in presenting the application, effect of. 


A Hindu father is entitled to appoint a guardian 
for his ciiild by Will or by word of mouth to the ex¬ 
clusion of the mother. 

Soohnh Piithee Lai Jha y. Soobah Doorgah Lai Jha, 

7 W. R. 73, referred to. 

This right the father would not lose by becoming a 
Christian. 

Under section 17 of the Guardians and Wards Act, 
the Court has to decide the question of guardianship 
with reference to all the considerations set forth in 
tho section. Where, in the opinion of the Court, it 
would be injurious to the minor to give effect to the 
father’s w ishes, tho Court will interfere, even in his 
life-timo. 

Mokoond Lai Singh v. Nohodip Cundet Singh, 25 0* 
881; 2 C. W. N. 379, referred to. 

N , the father of the minor, had ail his sons baptis¬ 
ed by the respondent, a missionary. He also wished 
to bo baptized himself, but tho respondent refused to 
baptize him as N. was living with a oonoubine, N, 
was living away from his wife and, sometime before 
his doath, delivered tho minor to tho respondent to 
bo brought up by the latter. The minor was brought 
up by tho reap indent iu Christian style of liviog. 
Three years luter, petitioner, the mother of the minor, 
applied to bo appointed guardian of the minor: 

Held, that, under the circumstances, the minor 
should not bo removed from tho respondent’s OQ8- 
tody. Albrecht v. Bathes Jbllamma, 11 M- L»T.A3; 
(1912) 1 M. W. X. 63; 22 M. L. J. 247 4^9 
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family—.Toint undivided 
property—Separation of two branches of a joint 
Hindu family—Separate and exclusive enjoyment 
of different portions of property by each branch for 
above 40 years—Presumption—Partition -Partr 
sued unnecessarily—Costs SO 

fimily—Bond in 
favour of managing member—Right to sue — Manager's 
right to sue iiihis ovuiname without impleading other 
■members —Right of other members to receive payments 
— Appeal—Court^fee—Payments disallowed by first 
Court —Prayer jor declaration as to who is entitled 
to money - Prayer for reduction of amount of decree — 
Court-Fees Act t^VlIoJ 1870', Sch. II, Art 17 VI— 
Parties. 

A bond was executed in favour of some members 
of a joint Hindu family as obligees. These members 
brought a suit for recovery .of the money due on 
the bond. The other members of the family were 
not impleaded as parties. The defendant had made 
certain p%>ments to tho other members on account of 
the debt. He pleaded that the debt was due to ail 
the members of the family and that the payments 
should he allowed towards the debt. The Court of 
first intstance held that the payments could not. be re¬ 
garded as payments made to the plaintiffs and 
decreed the whole claim. The defendant appealed, 
affixing a Court-fee stamp of Rs. 10 on hU memo¬ 
randum of appeal : , m • 

Held, that the memorandum of appeal was sumoi- 

cntly stamped so far as the prayer for a linal declara¬ 
tion as to who was eutiiled to the money was con¬ 
cerned, but that the defendant must pay ad valorem 
Court-fee on the amount of payments by which he 
sought the decree of the lower Court to be reduced. 

If a contract is made on behalf of a joint Hindu 
family by the managing member, the latter is en¬ 
titled to sue on the contract in his own name 
without making the other members of the family 
parties to the suit. 

In the case of such a contract, no other member 
of the family is competent to interfere Oc to give 

receipts in connection therewith. n w \t 

Kisken Parshad y. Har Narain Sinyn, lo O. >V. jN. 

321; 8 A. L. J. 250; 9 M. L. T. 34*; 13 ^ L. j. 345; 
21 M. L. J. 378; 13 Bom. b. It. 3o9. 33 A. 272, «P. C.); 
(1912) 2 M. W. N. 395; 9 Ind. Cas. 739, followed. 

Where a debtor executes a bond in favour or 
some members of a joint Hindu family under the 
impression that the contract is with all the members 
of that family and has no notice or reason to believe 
otherwise, he is justified in making payments to 
members of the family other than the obligees and 
should be given credit therefor. Kirpal Sik^ ^ 
Sant Singh, 71 P- R- 1911 oUO 

__ - — Joint family business — 

Manager's power to contract debt—Presumption as to 
the debt being for benefit of Jamily—Barden of proof 
-^Family necessity. 

There is no presumption that a debt contracted 
by the Manager of a firm of family is oontracced for 
the benefit of the firm or family, and a plaintiff 
who seeks to bind the other members of the joint 
family will have to prove that it was a debt contracted 
for their benefit, or with their consent, or that there 
was an urgent family newssity therefor. Ganpat 

Rai V. Mvnni LAir, 9 A. li. J. 54i 34 A. 136 


Hindu Law— conid. 

--- Joint family—Mitakshara —Joint 

jamily property, alienation of, by some members — 
Consent of all not taken — Validity—^Antecedent debt' 
— Uecessity—Limitation Act {li of 1903), Sch. I, 
Art. 91— Declaration. 

Article 91 of the Limitation Act does not apply to 
a suit by one member of a joint Hindu family for a 
declaration that a mortgage of the joint family pro¬ 
perty effected by the other members of the family, 
without the consent of the plaintiff, is invalid and 
does not bind the family property. 

In dealing with the question whether or not a 
particular family is joint, the principal thing to be 
regarded is jointness of estate. Separation in food or 
worship may be evidence of partition but it is not 
conclusive evidence. 

Where an alienation of the joint family property is 
made by several brothers of the family and the act 
is challenged by another brother, the question of “an¬ 
tecedent debt” does not arise. The defence of “ante¬ 
cedent debt,” is available only in cases where sons are 
seeking to avoid an alienation made by their father. 

In a joint family governed by the Mitahhara law 
one sharer has no authority, without the consent of 
his co-sharers, to mortgage his undivided sharo 
in a portion of~ the joint family property in order 
to laiae money on his own account and not for the 
benefit of the family. Binpa Prasad v. Gaya Prasad 

Singh 547 

I . Mitakshara — Manager, 

powers of—Alienation by manager — Kecesstty — Ap¬ 
peal, Second—Finding of necessity not a pure ques¬ 
tion of fact. 

The question whether necessity has been established 
for an alienation of family property is not a pure ques¬ 
tion of fact and, a decision that necessity has been 
proved can be challenged in second appeal. 

In ascertaining whether there was necessity for an 
alienation by a managing member, the act ual pressure 
on the estate, the danger to be averted or the benefit 
to be conferred on it, are the things to be regarded. 
A bona fide lender is not affected by previous mis¬ 
management of the estate. 

A leader is bound to inquire into the necessities 
for a loan and satisfy himself as well as he can 
that the manager is acting for the benefit of the es¬ 
tate. 

Hanooman Persad Panday v. Musammat Babooee, 
6 M. I. A. 393; 18 W. R. 81, relied upon. 

Where a part of family property was proclaimed 
for sale, and the money advanced on a mortgage of 
such property was actually used to avert the sale 
and the lender dealt with a person who had for years 
managed the property of the family and who had 
obtained the assent of several members of the family 
to the mortgage: 

Held,that, under the circumstances, there was legal 
necessity for the mortgage and for collateral security 
which was not excessive. 

Per Karamat Husain, J.—The exceptional power 
given by Hindu Law to the manager of a joint family 
of iransferring family property for family purposes 
must be limited to the narrowest possible compass. 
In those cases only in which there is an immediate 
and pressing need, in which it is impossible to meet 
the need without making a particular transfer, and ia 
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which there is no time to obtain the consent of the 
other members of the family, the transfer should be 
held to be bindior; on the members who have not con- 
rented to it. Dirg Bijai Singh v. Bhan Partab Si^h 
Singh, 9 A. L. J. 03 

Joint family —Mitakshara-Safe 


in execution of n decree on a mortgage executed by 

father—Son not a pnrty to the mortgage—Right of son s 

'widow to impeach the sale—Decree, execution of. 

A Hindu joint family consisted of a father and four 
sons ono of whom was a minor. The father executed 
a mort^a^e on the basis of which the mortprageo 
broiH-ht"a suit for sale and obtained a decree m execu- 
tion of which the property was sold. The minor son 

died leaving a widow : ' . r 

Held that it was not open to the widow of the 
minor son to say that her husband’s share could not 
be mortgaged by his father and could not pass to the 
auction-purchaser at a sale in execution of the mort. 

gage decree. SoiiNi v Mohan Kuer, 9 A. U J. 

______ Mortgage by a co-iiarcener of 

his undivided infercst-MoTtgagee's eyuitable rights 
— Bona tide transferee without notice^ Transjer of 
Property Act (IV of 1882_^,s. 43, 

C. an undivided co-narcener subject to the Mitak- 
shara Law made a mortgage of his undivided interest 
in favour of the plainliffs-appellants. Subsequently 
there was a partition and the separated share of C. 
passed by mortgage and sale to tho defeudants-rc- 
spondents who were found to have taken the transfers 
without notice of the prior mortgage in favour of tho 
plaintiffs-appellants. 

Held, that the plaintiffs-appellants are not entitled 
to have it declared that the separate share of 0. in 
the hands of the defendaiits-transferees is subject to 
a charge in their (appellants’) favour. 

xUthough an undivided co-parcener subject to the 
Mitakshara Law cannot make a valid alienation of his 
undivided interest, yet the Courts'^cting upon the 
principle tliat a person should not bo allowed to pro- 
tit by his wrong have given relief in equity to tho 
alienee by giving him a charge for his money upon 
the separated interest of tho co-parcener from whom 
he took his tran.sfer. But such equitable right can¬ 
not bo enforced against persons who have taken bona 
fide for value and witliout notice. Bhaoannah v. 
Chandi Singh, 14 O. C. 295 466 


Hindu Law-contd. 

The right to redeem a mortgage is quite distinct 
from the right to gel back a share in a properly sold 

in execution of a decree upon a mortgage. 

A private sale by the father in a joint Hindu 
family or an auction-sale by a Court is bind- 
iac upon his sons, because of their pious duty 
to"'pay their father’s debts, and not because a sale 
has taken place. As there is no pious dut^ to 
abstain from redeeming the mortgage made by the 
father an auction-sale cannot extinguish the right 
to redeem. When they claim redemption, they m 
fact come forward to perform the pious duty cast 
upon them by the Hindu Law and an auction, 
sale cannot stand in their way. Baldeo Singh v. 
HiRA Lal, 9 A. L. J. 67 95* 

_Joint family-Pos^cssion 0 / pro- 

verty by a female of a joint Hindu, family not en- 
iitled to the property—Adverse possession—Stridhan 
— Inheritance. 

S and R. were two brothers living in joint Hindu 

family. R. died before S. leaving a widow Afu- 
sammat Larai. 5. died a fortnight aflerwards. 
Larai, tho widow of R , got possession of the property 
as against the mother of S. and remained in such posi¬ 
tion for over twelve years: 

Held, that the possession of Afusammot Larai was 
adverse to the rigtful owner and that the property 

became her strid/mn. » » t t 

Krti^bi V. Musammat imri, 3- A. 189; 7 A. L. J. 
153; 5 Ind Cas. 207, referred to. 

On Larai’a death it devolved upon her heir ^ 

dhan. Maghli u. Ladli 644 

_ - — —. . . — property in hand of a mem¬ 

ber o/ Hinda/ami?(/—Presnmp/ion that property is 
joint-—Ifucleus of family property—Manager of family 
doing banking business, powers of. 

Where it is proved that there was n nuclens of 
joint Hindu family property, any property in the 
hands of a member of such family should be presumed 
to be family property. 

A person who, on behalf of a joint Hindu family 
carries on the family banking business ns manager 
thereof can, not only enter into contracts and give 
discharge so as to bind his co-parceners, but may also 
sue and be sued alone without the other members of 
the family being joined with him in the suit. GaNPAT 
V . Balmakuni) aUO 


■ — —- Mortgage b y father — Suit 

on the mortgage- Sale of property —Sons not made 
party —Son's riyht to redeem subscpient to auction 
sale. 

Per Chamier, J. —Wliero a decroo for sale is obtain¬ 
ed on a mortgage executed by a Hindu father, which 
is binding on his sons, and tho property is sold in 
execution of the decree and purchased by tlio mort¬ 
gagee, a son of the mortgagor, who is not made a 
parly in tho suit on the mortgage, cannot, subsequent 
to the auction-sale, ho allowed an o]>portuiuty of 
redeeming the mortgage. 

BaUant Singh v. Aman Sinyh, 33 A. 7; 7 liul. Cas. 
112; 7 A. L. J. 852, followed 
Per Kavamat Humin,J.— K son, who is not made a 
party to the suit, can redeem tho niortgago after tlio 
Court sale even if the mortgage is binding on him 
under the Hindu Law. 


__ — ■ ■■Sepgmttou between members 

—Effect of separation of one member. 

Whore it is proved that at the time of the 
separation of one member of a joint fanuly> 
other members of the family had also received their 

respective shares in the family property, V® 

presumption that they still ooutiuued to hold the 
property so received as members of the joint fhrail^ 
Ramadhah V. Sheo Narain 7 1/ 

---IVIarrIagfC—Orphan ^irl—Gwardian- 

ship abandoned by paternal relations — Maternal 
uncle celebrating girl's marriage—Right to recover 
expenses from parental family—Marriage during 
period of pollution. 

A maternal uncle of a Hindu girl of marriageable 
ago, whoso parents are dead and whose paternal 
graudfuthor aud paternal uncle have abandoned her 
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guardianship, is justified in giving the girl in 
marriage and is entitled to recover the expenses, 
incurred by him in connection with the marriage, 
from the family property in the hands of the girl’s 
paternal grandfather and paternal uncle. 

The fact that the marriage is celebrated while the 
paternal family of the girl is in a state of pollution 
owing to the confinement of a lady in the family, does 
not disentitle the maternal uncle from recovering the 
expenses of the marriage. 

However improper it may be, accoiding to the 
Hindu ceremonial law, to celebrate a marriage during 
a period of pollution, the marriage is not on that 
account invalid. Venkadam Narayana Iyer u. Siva 

SuBRAMANiA Iyer, 22 M. L. J. 49 985 

-IWitakShara — interest— LiabiUta 

of grandson to pay interest on grandfather's debt 
—Joint decree against father and grandfathei — 
Distinction between interest at birth and that ac¬ 
quired by stirvivorship, 

A decree was passed against the grandfather and 
the father of the appellant, a Hindu governed by the 
Mitaleshara, for recovery of possession of land with 
mesne profits, costs and interest: 

Held, that, although a grandson may not be liable 
to pay interest on the grandfather’s debts, yet, as the 
decree was passed against both the grandfather and 
the father, the latter was liable for the whole of the 
interest and mesne profits decreed and that, therefore, 
the appellants is liable for the same. 

Held, also, that, after the death of the grandfather 
and father, there did not remain any distinction be¬ 
tween interest which was vested in the appellant at 
his birth and the interest that he acquired by sur¬ 
vivorship and that, therefore, the decree-holder should 
not be compelled to proceed first against what was 
the share cf the grandfather and the father at the 
time of the decree, and only in the event of that be¬ 
ing insuflScient, to proceed against the interest that 
then belonged to the appellant. Ramdeo Prosad v. 
Gopi Koeri, 16 C. W. N. 381; 15 C. h. J. 258 349 

-Mortg'ag'e — Suit against joint 

Hindu family for sale of mortgaged property One 
of the members not made defendant within limita¬ 
tion— Objection as to non-joinder taken at earliest 
opportunity, effect of—Dismissal of suit—Limita¬ 
tion 197 

- by father— Son’s lia¬ 
bility-interest—Mortgagee to prove necessity of 
borrowing money at exorbitant rate of inteiest —Burden 
of proof. 

In a suit brought by a mortgagee on foot of a mort¬ 
gage, executed by a Hindu father, the mortgagee 
should prove not only that there was necessity for 
borrowing the money but that there was necessity 
for borrowing it at the exorbitant rate of interest 
stipulated in the bond. Nath Mal Das v. Dalip Singh 

401 

■ -- Interest—High rate of in¬ 

terest—Necessity to borrowmoney at high rate—Burden 
of proof on plaintiff—Suit against son—Discretion to 
reduce interest. 

Where a suit against descendants is brought to 
enforce a mortgage executed by their ancestor in 
which there is a stipulation for payment of a high 
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rate of interest, it lies on the plaintiff to prove that 
there W'as necessity' not only for borrowing the 
money but for borrowing it at the exorbitant rate 
mentioned in the deed. 

The principle which governs the case of a mort¬ 
gage by a Hindu widow or by the guardian of a 
minor should be applied to the case of a Hindu 
minor. 

Where no necessity for borrowing at an exorbitant 
rate is proved, a Court would be justified in reduc¬ 
ing the stipulated rate of interest to a reasonable 
rate as well as in refusing to allow compound interest, 
especially where the plaintiff has made a long delay 
in instituting his suit. Nand Ram u. Bhcpal Singh, 

8 A. L. J. 1294; 34 A. 126 5 

' —-Partition — Co-widows. 

A Hindu co-widow is entitled to have her husband’s 
property partitioned, Chitter Kuar v. Goqra Khar, 

9 A. L. J. 105 320 

- - -Impartible estate. See 

Hindu Law—Succession 269 

-*--- Partition Jcarar — Agree¬ 
ment to give one brother Ra. 5,090 for daughter’s 
marriage—Pro-notes executed in pursuance of such 
agreement—Consideration —Family settlement — 
Pro note binding on minor members 4S8 

— " SllCbait— Alienation by Mohant — 

Suit to set aside alienation—Burden of proof—Power 
of shebait — when to be justified —What has 
to be established to justify alienation. 

Tlie question as to the narty on whom the onus of 
proof lies in a suit to set aside an alienation of en¬ 
dowed property, is one not capable of a general 
and inflexible answer. 

Where, at- the time of such alienation, the plain- 
tiff was joint Manager of the properties of the 
endowment and had special means of knowledge 
as to the funds available for the purpose of the 
management, it was for him to prove that there 
was no necessity for the alienation made by the 
Mohant in possession. The power of a shebait in 
respect of an alienation of endowed property is 
analogous to that of the ilanager of the property of 
an infant. 

The alienation of the corpus ought only to be re¬ 
sorted to as an extreme measure in the absence of 
other reasonable means of providing for the means 
of the endowment. 

Nataraja Desikar v. Palaniappa Chetty, 20 M. L. J. 
969; 9 M. L. T. 83; 9 Ind. Cas. 281, referred to. 

What has to be established to justify such an alien¬ 
ation is that, for the needs of the endowment, no other 
means was available short of an absolute alienation of 
the property. It is not enough to find that the sura 
paid by the transferee was applied for the purposes of 
the endowment. Where there was no finding that 
the needs of the endowment at the time the aliena¬ 
tion was made might not have been met by other 
means than an absolute transfer of a portion of the 
endowed property, the salo was held to be void. 
Jagarnath Das u. Bibi Rupa 85 

' ■ Endowment —Suit by sho- 

baitto recover property of idol ns inalienable from, 
transferee—No dedication—Burden of proof. 


( ( 


ll. 


TCrS 

Hiiicu L::.w 

Shilalt^ uKo l.nve tl.emselves told property said to 
l,(>lcr>Mo Ml idol as their own, cannot, in a smt to 
recover Mic ]‘r,.{ertv as inalienable, content them- 
L.l"r\ -,1, iKj.in'iZ that t1,e rroperly -ns us„ y 

(.•,ll,.d the and throw on their opponent the 

ni.nost impossihle task of p.ovin*^ tl.c 

K- tint H ere had been no dedication. The plauHiUs, 
IVi'n's mu.t prove tiurt lan.l rvas dedk-ate.l a.ul 
inalienable. Mauan Mohan r. Mak.mateia Bo.k 
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i hebait — Lcaar, permanent, 

- . ^ r 9 


granted h>j shMt-Effect oJlca.se. 


The ofloct of a permanent lease ofccitain land 
B,.anted tv ^ nill enable tl.e grantee to bold 

the land' during? the coniinnance ot the Krentoi s 
interest. FuAHAi An Chandra Uhosrc. 

MooKKH.IEE 
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__ Sncce.s.sion - Deed ofcndoic- 

menf - Shebaitto succeed -'‘^hishyasishyanukramo,’* 
meaning (>f- 

Wliere a deed esLablisbinjr an idol directed that 
the Mnit.hip should on the death of the fir^t .hcbait 
descend fiom disciple to disciplo of tne hist ^he- 

that one disciple of a i^hebait may succeed an¬ 
other disciple in the line of the ori<?inal ^hebait, and 
that tlie maker of the endowment, did not intend tliat 
one disciple should be succeeded by bis own disciple 
and not by a brother disciple of the previous 
hait. GoPAI. (blANDRA CmAKRABARTI l'. IUl•HAHA^IAN 

Ua8 Baha.ii, lb c. W. N. los 

_Stridhan — Inheiitance 

_Succession - s. if acquired pro¬ 
perty leit tonne ilaughter as owner and to the 
other dau^jliier in the event of her decease Al^o- 

lute estate actpiiicd by survivor 57 I 

■ i,npnyh},lo e.stnte ~ Rule of 

primogeintiire—Oit ner devis^ing the e.'tate fo his 

\vidow-Next reversioner disputing the Will Probate 

^■Compromise- Construction —Character of the estate 

taken by the next reversioner, 

(.)nc R S., who was in possession of an impartible 
estate, succession to whicli was governed by the rule 
of primogeniture, died without male issue, leaving 
a Will by wliicli he left his entire estate absolutely 
to his widow, who applied for a grant to her of 
Piobate of the Will. The ne.xt reversioner, S. 8 , filed 
objections to Probate being granted, and instituted 
a 8ui& against the widow ehiiming tliat the Will was 
null and void as against him and the estate and 
that absolute possession over the entire estate should 
bo awarded to Idm. A decree in the suit was 
made in accordance with the tonus of a compromise 
between the parties wbeieby it. was provided, inter 
alia, that the I' idow shonhl remain in })ossession 
during her life lime of the entire estate left by R. S. 
exercising the powers of a gnddi ndshin without the 

fklir»tk*itii\ii fL«»f O .tK.w.l.] .. ? — 
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f m ti n profits cf the estate. The Will 

ov.secl the Av.dow “f ^ ession of the estate 

"i:: H-S's dfst^aot cousin in the tnale 

/o the suit 

depend’ed on 'I’lirXTak ’that 

the ;Vill.as adn.iUedto fro- 

a^^o-.t^t 'th: co^r^tlue'did not change the 
charact’ev of’ the estate, which as an ^ 

..evolved on S. 8 “"J \tself the\“ alual 

co.np.om„e S_ the widow of li. 

"’a r.etntfre't for her life in his .8. S •, impartible 
; ,ate and .hat on the death of S-S the estate as 
an im’pnrtible estate devolved, subject to the hfe- 
intelTof the widow of R- S , on the he,r of 8 8. 
ri;rtrrtnthe lulc of primogeniture, and not on 

accoidirg to tne luic v» h r* Qivrw 11 

• * \ Q Q I rkHRAJ V- HARPAL 01 NGH| J 1 

the w.duw ofS.S hEKHRA ^ ^ J 

?HC w. n’ 217 , 15 c. L. J. 72, H Bom. L R ^3,^4 

A.C 5 • ' 


power of uUenation, that tS. S. shoul 
annual alloNMiiice; that on the death of tl 

f\r (\ tt tfai) r*i y^r IvCi /.Ky.al.l 


thont the 
tl receive an 
he widow .9. 


promise sitould in concurrence with 
lach o her borrow an amount and re-pay the 


_VVIdOW- Devise to widowsnrd danph- 

te.s-Widows’ share to po to daughters on iinir 

"Nr.uro of dsughter-s interest-Absolute egUt^ 

__^h>naf»o«—J^ece8S»/y-3alfl 

of ,.roferlv lo get money for child's marriage not 

UmX lokc jLe for gears-Future ma.nt^ance- 
CoLcntoJ near reversioners-\.oous stand. of,emoter 

rtTnropertrawidtv governed by Hindu Law te 

tell immoveable property inher.ted 
in order that she may return a sum of rnoney 
lor the marriage of hor child, which marrrage .8 not 
like rtotake place for many years to come. ^or 
I,„.rJhe alienate property to provide for her fnlnre 

"'th‘ell';re nearest r oversioners ot a widow'shrrsbnnd 

“!”«.31;- 

11.. .u.«." V™ f “".tor'S"'" 

iocMs sfnndi to contest tbs alienation. 482 

Gopai.Deyi 

_ Qift-~T)onee faying debt of 

”^or*s Suit fo set aside ihegijt hy presump- 

vAe "“O' rfr: ’Id. 

cha,^e upon the property, tehether could b. mad. 
in fhe suit. 

A Hindu widow made a gift of her huBband'a pro- 
hlklo The w'idorcl hl.shand Bning^ » ^ 

deed of gift declared void ^ _ had^aid 

him. B pleaded that the debts which he had paid 

rr.ight be Lelaied a charge upon the 

Ilcld. that B. was not entitled to sut^ “ t 

in this suit, ns the .Se ^ 

to a charge in the property was rrrelevant in the pre- 

s« nt suit. 


GExVERA.L IxNDEiC. 


1059 


Voi. XIII; 

Hindu Law— contd. 

Jf B. was hereafter held to be entitled to retain pos¬ 
session after the death of the widow, it will not be be¬ 
cause he had aoy title to the property under the deed 
of gift but because being lawfully in possession under 
the gift during the life-time of the widow, he discharg¬ 
ed a debt which was binding on the reversionary 
heir. Ghansham SixGH u. Teg Bahaduk Singh, 9 A. 

L, J. 490 19* 

-Widow—Grunt fo widow —Nahire 

of esiafp. 

Under the Will of a Hindu certain of his relatives 
were to receive the p»ofits of certain property in fixed 
shares from generation to generation. There being 
some trouble in distributing the profits among tlie 
maintenance-holders, the executors of the Will decid¬ 
ed to get rid of their burden by handing the property 
over absolutely to the respective legatees who had 
charge on it. The result was a compromise under 
which the widow of a maintenance-holder, who had 
died before the compromise, got a share of the pro¬ 
perty along with others: 

Held, that the grant to the widow was limited to 
her life, as she took in a different quality from that 
of the males, and that she had no absolute power to 
dispose of the property granted to her. Durga Shan¬ 
kar V. Ram Ratan 544 

- Savings jrom hu8hand*s 

estale — Widow's riyht in savings —Accun ulniion — 
True test — Widoio*8 intention —Howdah, of husband's 
estate, sale of, to stranger— Re purchase by widow — 
Widow’s right to it--Rent$ not realised from tenants 
of husband's estate —Whether accumulation — Widow's 
rights therein. 

If a Hindu widow makes no attempt to dispose of 
the savings from her husband’s estate, they follow 
the estate from which they arose. 

The Court will determine in each individual case 
whether the property in dispute is in the nature of 
accumulation or is merely a saving held in snspense 
by the widow with intent to be appropriated f:)r her 
personal use later on. 

The true test is to determine the intention of the 
widow. Did she intend to treat the disputed property 
as part and parcel of the estate of her husband, or 
did she treat it as a temporary saving liable to be 
applied by her subsequently for her ow n purposes? 

Where a/lotidah seat on an elephant), w'hich was 
originally a part of the estate of a Hindu widow’s 
husband, had been sold to a stranger and the widow 
subsequently re-purchased it, the inference is that 
she intended to treat it as a part of her husband’s 
estate. 

Bents not realised from the tenants of husband’s 
estate are not to be treated as temporary savings liable 
to be applied in satisfaction of any personal debt of 
the widow, but they are a part of the estate of the 
husband. Bhagabati v. Sohodra Boer 691 

__ _ Widowed daughter‘in law — 

Maintenance—Residence with family oj deceased Jnis> 
tyand—Not to leave husband’s house for immoral pur- 
—/Amount of maintenance, hoiv to determine. 

Koither a Hindu widow nor a widowed daughter-in- 
law is bound to reside with the family of her deceased 
husband in order to entitle her to separate mainten¬ 
ance. t-' 


Hindu Law-contd. 

All that is required of a widow or a w’idowed 
daughter-iu-law is that she is not to leave her husband’s 
house for improper or unchaste purposes; and she is 
entitled to retain her right to maintenance tinless she 
is guilty of unchastity after sho leaves that resi¬ 
dence. 

.The amount of maintenance ought not to be de¬ 
termined with reference to the value of the family pro¬ 
perties at the time of the death of the husband 
of the lady: 

Adhibui V. Cursondas, 11 B. 199 an»l Modhavrav y, 
Oangabai, 2 B 639, relied upon. 

The amount of maintenance is to depend upon the 
extent of the properly, the position of the family, the 
nature of the claim alleged, the number of members 
of the family and other special circumstances of each 
individual case. Sokan Sahu v. Gangajali 136 

---— Yajman Vritti — Nature of pro¬ 
perty- Impartible and inalienable—Custom recogniz¬ 
ing partition and alienation— Burden of proof — par¬ 
tition, essentials of— Enjoyment of vrit by rotation — 
Will of a shire of vrit— Succession to vrib. 

A. aud B. members of a joint Brahmin family, 
entered into an agreement in J82-5 whereby the 
vritti was declared to be common, half the produce 
to be taken by A. and half by B. In 1^67, the des¬ 
cendant? of A and B. made a further agreement by 
which they divided up their Tajmans into groups and 
each member was to administer to tach group turn by 
turn. The later document recited that the parties 
previously used to enjoy the vrit jointly, but from the 
date of the document they divided it among them¬ 
selves to be enjoyed by a system of rotation accord¬ 
ing to the different quarters of the town. The pro¬ 
ceeds of the vrit w'ere enjoyed by tlie members of the 
family and not/er capita. In 1905. C., 

the sole repx'esentative of B's branch, died bequeath- 
ing his share of the vrit to his sister’s son and the 
son of his brother’s daughter. 

Held, ^by the Court*, that there had been no such 
partition of the vrit as to entitle 0. to alienate his 
share. C had no e.xclusive right in his share of tho 
vrit which he could bequeath by Will to persons who 
would have do right to it a' surrirors of a joint 
family. Consequently, on C.'s death, his share de¬ 
volved by succession to the surviving members of 
the family. 

In order to effect partition, it is not sufficient that 
the co-parceners should alter the mode of holding 
their property. They must alter and intend to alter 
their title to it they must ceise to be joint owners 
and become separate owners 

In every case of alleged partition, tho question is 
one of intenti n, namely, whether the intention of 
the parties, to be inferred from the instruments which 
they have executed and the acts they have done, is to 
affect a division such as to alter the status of the 
family. 

Durga Pershad v. Kundan Kasivir, 13 8 L. R. 235; 
21 W. R. 214; 1 1. A. 551 t B. C.», followed. 

The .egal effect of a document cannot be control¬ 
led or altered by evidence of the subsequent conduct 
of tl e parties. 

Bnlkishen Das v. Ram Narain Sahu, 30 C. 738 at 
p. 752; 7 C. W. N. 578, followed. 

It is a well recognized principle of Hindu Law tliat 
vrit is both impartible and inalienable. 
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Hindu Law—concld. 

The burtlen of proving a custom in derofyation of 
ordinary Hindu Law rests upon him who asserts it. 

Tlioro exists no "eneral custom reco?m/.in" th 
partition of itj7 and its restricted alienation to per¬ 
sons standinfr in the time of succession. 

as a c?er.eral principle, vnt is neither alienable noi 
partible. Alienation is prohibited on the Kronnd of 
public policy, and because it includes a rii?ht of 
personal service. But a distribution of dutie.s b> a 
system of rotation has been recoprnized as permissible, 
so nlso the relinqnishment of duties by one member 
in favour of other members of the family. The old 

text law has been modified by custom in pa»;t'cular 
families; but whenever such custom i3 alleged, it miis 

be proved. , ■ u • ... 

rn7 has a two-fold aspect; from the point of view 

oi the Brahmin who collects it, it may be merely 

money, but from the point of view of the yajman.% 
it connotes priestly services 

V In dealing with the right of vrit, the Court must 
bear in mind that it is dealing not only with a right 
to collect fees but also with a priestly ofhee. 

(Per Pratt, J. C., dissenting):—The vrit in suit was 
not only partible but had actually been the subject 
of partition. 

It would take but slight evidence to displace the 
rule of Hindu Law that vrit is impartible and m- 
alienable, and such evidence was supplied by judicial 

decisions recognizing the partition and alienation o 

vrit and by the previous agreements in the family oi 
the parties. Manghirmal v. Vithalbam, 5 S. 1^ 

107 

Hundi— Liability of drawer-Notico of dish^onr 
— Oral demand after maturity ZOO 

Husband and wife- 

rights, suit for—Cruelty as defcnce-Jurisdiction 
of Civil Court—Legal cruelty, criterion of- Hus- 
band charging wife with murder and prostitutwi^^ 

IllatOm -Two families living together 

illatom arrangoinont o/LI 


[1912 


Indemnity moi-tga&e-concid. 

tiff filed an appeal against that decree and while it 
was pending, instituted the present action against Ist 
rtendant for indemnity, praying for the amount of 

the dLee or, in the alternative, for the deposit of 
tiio amount in Court. After the institution of 
the suit and during the pendency of this second 
appeal plaintiff satisfied the siib-mortgagee « dejee 
and prayed for the amendment of his plaint by men- 

tion of that fact: 

Held, that though plaintiff s suit for indemnity 
while he had not snstoined the loss, was not sustam- 
ablc, he was entitled to the alternative prayer for 

^^r^Mh^t thr^amendment prayed for, should be 

allowed. Variangattil Paksseri Raman Menon ^ 

Sankara Pattab, (1912) 1 M. W. N. 37 ZOo 

In iunction —Person building on other’s land in 
spite of protest-Pecuniary compensation-Ade^ 

quate relief 

not to dispense with services of 


, u'hat constitutes. 


It is not sullicient to censtitute a person an / 
that ho lives in his fatlier*in-luw’s house, assis 


Illatom 
sts his 

ifiiHl no iivus in ni» • iu-^ , - 

widow after her Imshand^rt deatli and is employed 

by her to pay the drear Aisf. 

To constitute a person an lU<ito}ii, a spccitic agro*’- 

meat is necessary. 

Qujrre.—Whether a female could, after her husband s 
death, when her liusbaiid’s ilaugliter was already 
married, constitute tluit <laughter’s husband an Illatom 
son-in-law? Gadiyam Nauayuiut r. Mallavar^u 
Venkamma.U M. L. T. 121; 2i M. L. J. 265 866 

Immoveable property—Moitgagoo's right 

in occupancy-holding—Succession 444 

Improvements- Well sunk by tenant witli- 
out consent of landlord —Mandatory injunction — 
Damage not alleged—Maintainability of suit 554 

Indemnity n\orisa.ge—SHh.morty(ujc~- 

Amendment of plaint —Discretion of Court. 

Plaintiff mortgaged his properly to 1st defendant, 
%vho sub-mortgaged it. After disclinigo of iiiorgngo, 
plaintiff was sued by sub-mortgag(‘o for his amount 
and a decree was obtained against plaintilV. Plain- 


managing agents-Mnster and servant-Contract of 

service- Specitic performance oxso 

_ ___-Well sunk by tenant without consent 

by landlord-Damage not alleged—Mand^^ 
injunction 

__, fiuit/oi—Encroachments on land re^ 

served jor common use-limitation-Burden of proof 
^Unreasonable delay in suing— Limitation Act (IX 

of \ 90 SJ,Sch.I, Art. I20~8pecijic Heliej Act (I 
o/ 1877;,s, 54. 

In a suit for a perpetual injunction directing defen¬ 
dants to restore to its original condtion certain land 

encroached upon by them, which was origmally re¬ 
served for the common use of the propru tors, it is for 
the plaintiffs to prove that the encroachments were 

made within six years before amt. 

hanakasabai v. Jjattu, 13 M. 44oj Waziran v. Bahu 

Tyil 26 A. 391, followed. , 

A more surmise by the Court that 
inents are “recent” is insutKoient for holding that 

to take place and have not (nken action 
reaLnaWo time, cannot bo siud 

injury as .vonld justify the Court in . 

ttmir'bohalf under section 54 of 

Act. Ganiu Singu r. Nathu Ram, 77 P. W. R- 

Insanity. Scc Penal Code, s. 84. 

Insolvency. Se.^ Punjab Laws Act, a. 25. 

_ Jurisdiction-Pomrs of 

Court to decide question of 

property in British lodia-Declorxf.onof^ol^cy 

LpUjing absence «/ ’•“’fcS- 

creditor bound by 4i_X„joJu«nf 

Kstoppd-Evidence det (I 0 / 18<2). s. 4l-i.«otu<.nt 

DebioPs .-Icf (11-12 Vic Ch. 21). 

An Insolvency Court »\B"tisb India li^ i^onsdjo- 
tion to ilociilo all matters incidental to tlioae pro 

ings, incliuling tlio quest on whethor iy 

British India has boon fraudulently 

tlio petitioner before it. ,,ny 

Even whoro nu Insolvency <- seclion 41 of 

ilcchirntioii iiiulor the last paragmpli of section 
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Insolvency —concld. 

the Evidence Act, the estoppel njrainst nn opposii);^ 
creditor arises, as the estoppel is not limiioil to the 
provisions of section 41. 

A applied to the Bombay Insolvency Court under 
the Insolvent Debtor’s Act to be declared an insoUent. 
B, a creditor of A , opposed the application on several 
grounds including the fraudulent transfer of pro¬ 
perty in Amritsar. The Bombay Court declareil A. an 
insolvent and discharged him from all the lialiiliries 
in respect of debts or claims. 

B. subsequently sued in the Amritsar Ci.uit for a 
declaration that the property was liable for his 
debt: 

Heldy (1) that the Bombay Court must he taken 
to have held that there was no fraudulent transfer 
of the property in suit : 

(2) that as the parties were before tlie Bombay 
Court and^B. accepted the jurisdicton of that Couit 
by filing objections to the petition, B. was bound by 
the decision of the Bombay Court and could not sub¬ 
sequently raise the plea that the transfer of the }iro- 
perty in suit was fraudulent and void. Ham Narain 


V. Durga Dat 568 

Insolvent Debtor’s Act I I & 12 Vic- 
Ch.2I 568 

Interest. See Contract Act, s. 74. 

—■■■ Liability of Uindu grandson to pay in¬ 
terest on grandfather’s debt 349 

- -Mortgage by Hindu father High rato 

of interest 5 


* - Mortgagor's right to interest on profits ~ 

Bengal Regulation (XV of 179^^, s 10—Mortgage 
redeemed and cancelled—Liniitaiion Act (XIV of 
1859^, s. 1 (I^) & (15) — Limitation —Swif forre- 
demption more than 12 tjears ajter satisjaefion of 
mortgage^Right of mortgagor fo take accounts from 
mortgagee for surplus profits—Raie of interest allowed 
fo ynorigagee — Mortgagee's possession ajter mortgage- 
debt is paid off—Adverse possession—Redemption — 
Usury Laws Repeal Act [XXVHI of 1855!. 

A usufructuary ra irtgage was executed while 
Bengal Regulation XV of 1793 was in force. In 
the mortgage-deed, it was provided that the mortgagee 
should enter into possession, collect the rents and pay 
the Government revenue and, after defraying all col¬ 
lection charges, should retain the surplus in lieu of his 
interesc. At the time of redemption, no account was 
to be taken. The mortgage was subject to Bengal 
Regulation XV of 1793: 

Heldf that the mortgagee was not entitled to more 
than 12 per cent, per annum interest on the pidnci- 
pal debt and was liable to account for the surplus 
collection and profits to the mortgagor at tl\o lime of 
redemption, the provisions in the mortgage-deed to 
the contrary notwithstanding. 

The possession of a mortgagee does not become 
adverse to the mortgagor merely because the mort¬ 
gagee remains in possession aftei the mortgage- 
money has been satisfied out of the usufruct or has 
been otherwise paid off. The provision in section 10 
of Regulation XV of 1793 that a mortgage shall 
be deemed to be cancelled and redeemed does not 
mean redeemed in the full sense of the word. 

On the passing of the Limitation Act XIV of 1859, 
a mortgagor’s right to redeem became subject of 


Interest — concld. 

section 1 (In of the Act and a suit for redemption of 
a niortgaire cfTcctod before the passing of that Act is 
within time if hronglit within fiOyears of the mortgage. 

The mortgagor is entitled to interest on the annual 
surplus j'voKrs. A rale of 12 per cent, per annum is 
a fair rale to allow in such cases, HABfiEBUt-tAii v. 
Av.dvl IlAMin, 9 A. L. .T. 131 963 

- Suit by co-sharer against lambardar— 

Profits — Jr.ieresf preceding suit and pendentoe lite — 
Pnulen of preof. 

In a suit by a co-sliarer against a lambardar for 
pretifs, the plaintiff would ordinarily be entitled to 
interest for the period dunngwhichthefam 6 ardf 7 r 
wiihlield the profits and also for the period the suit 
was jiciuling. It would be for tlie larnhardar to show 
that sp.ecial cironmstances existed which relieved 
Idm of liability for the payment of intere.^t. Abopt, 
Geiam V. Ardcl DIajid | {0 

Interlocutoi-y judgrment-Bight of sue- 

cessor to re consider 264 

Interpleader suit — Suit by fenaiit fo deter¬ 
mine iiho is tandlord—irheiher suit maintainable _ 

Civil Procedure Code (Aet V of 190S', s. SS^Speci- 
fic Relief Act {I oj 1877', s. i'Z — Precious rent 
decree—Suhsegiient suit by tenant for declaration 
that previous plaintiff is not tenant's landlord—Res 
judicata. 

The present defendant No. 1 sued the present 
]>lniniiff for recovery of rent of the disputed property. 
The plaintiff resisted the claim on the ground that 
she held the land ns tenant not under the then plain¬ 
tiff but under the present defendmt No. 2 . The 
Court found that the present plaintiff held the land 
under the present defendant No. 1 and a decree was 
made in favour of the latter. The p.aintiff has now 
brought this suit for a declaration that she was the 
tenant under defendant No. 2 and not under the de¬ 
fendant No. 1: 

Held, that, as the suit was in the nature of an 
interpleader suit, it was not maintainable: 

held, further, that the suit was not maintainable 
under section 42 of the Specific Relief Act, as the 
dt fendant No. 1 was not interested to deny that the 
plaintiff was a tenant in resp.^ct of the disputed land, 
and as the plaintiff did not ask for an injunction to 
restiain defendant No. 1 from executing the decree 
she obtained. 

Held, also, that the present suit w'as barred by the 
rule of res judicata by the decree in the previous 
suit, as it was not open to the present plaintiff to 
seek for a declaration that she is not the tenant of 
defendant No. 1. Nanji Koer v. U-Matol Batdl 40 


Interpretation of Statutes— Curtail- 

ment of Gie jurisdiction of a superior Court 223 


-—Express powers granted to 

a (.'onipanv—Exclusion of other powers by implica¬ 
tion - 237 


1 rocouure Acts 




- Cleaning clear—Intention of 

Legislature- 

Wheu tho meaning of an Act is clear and free 
from ambiguity, it is idle to speculate as to the 
iiiteiition of the Legislature. Doulatram e. Halo 
Kany.\, o S. L. R. 155 244 
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interpretation of Statutes-conoia 

1 ^ ^ ^ J ^^4 o 


Judgment— conoid. 


_ Pe).ol enactments. 

.■rimio.l statute, are to ho eoastraed 

is .ot merely —j;-' Te not forrd in the 

and infer meanings th. ' 

text. Nga Vo Ciiein n. Emperor. 4 

Plain meanini ;—AssumpUon 

as to fixifu of law-Hardship. 

, o pnflifvinff enactment must 

The language of a ‘'.““‘‘y .Z’ ^ assumption 

ous.-. 23 0 . 

56^; 23 I. A. » •„ resulting from a plain 

tjt :. 

“o brTeprrtd from mer'ely because it may 
opera o‘;itt bar'dshio or ini-lico in -me part.enla^ 

Xe Mansoob V. Mahomri-.n, f: S. L. R. 125 
intoxication. See Prna,. Copr, SS. 84. 85 ^ ^ 

jagir - Grant-Succession-“Aalad 'va a ao, 

menning of. ^ fg,. ,ifo and 

JefZ r hi: ■aula,: nu uH/ud.’ that is. to his 

‘''?Md‘'fhatum'granUvas not limited to the grantee’s , 
J:VsoenZ!s only. Np.tut.hAi. Kuan o. Hava. 

ITNNISSA 

Jail CodC-Au!cs in Jad Code, ,vhciher have force 
T^rnilcs contained in tl.e Jail Code arc framed by 

S,S?« -r 

w. N. 145 

Joinder of charges. See Criminai. Pro- 

CEDLUtE t.'0l)K, 33. 233 TO 239- 

Joint property. See Co-owners. 

Joint trial of 

t 1 . I 

evidence in same judicial jiroceedinga 

__Separate breaches of trust and 

cation of accounts on dilTurent dates 

JUdgO chosen as arbitrator — Decision linal 80B 

Judgment —Delivery of, on lioliday 463 

_of High Court not complete 

till signed 776 

- of nffirmnnre hii Court of Appeal^ 

contents of—Civil Procedure Code (Act 1 of 1908',0, 
XU, r. 31. 

Where the Court below has delivered a good judg¬ 
ment, it may ho dithcult. if not ImpossibU', for tlie 
Appellate Court to support it with independent 
reasons; and, in such a case, tliore is nothing to bo 
gained by mere repetition or parapbraso, s\nd an ox- 


i-ho finding of th© Court 
pression of ^ there must, of course, 

below may be su .appellate judgment to show 

bo at least enough in ‘■ho ^PP^' 1 ^ j 

that the Court of .Appeal has really PP ^ 

to the case and formed - °rSAUA v. 

points arising m it. Kajendra 

ASHUTOSH SANYAL 

_^-debtor whether includes 


Judicial pressure, effect of 
Jurisdiction, see Va.-oation of suit. 

_ __of Appellate Court, jf 

can be given by consent of parties 

_ _1_Equitable mortgage—Deposit of 

title-deeds of Calcutta aud Mofussil P^P®'^ 

One mortgagor having no interest m the Caloutta 
properties-Jurisdiction of High Court to >>eir^ 8 Qi^ 

E.d parte decree—Appeal by con- 


- __ _ paret? - ^ ^ 

testin.r defeodants-Confirmation of decree of first 
Courtl Application by defendants 

ea> purte decree was made to set It aside Jurisib^ 

tion of primary Court to entertain -3' ' 

__ ___of Karachi Small Cause Court- 

Suit under O. XXXVII not exceeding Rs. 1.0007 

Exclusive jurisdiction of Small Cause Court—No 
furisdiction conferred on Sind Judicial Oomm^ 
sinner’s Court by 0 XXXVII 

_Magistrate presiding at meeting 

of Municipal Hoard sanctioning prosecution-Ordw 
for further inquiry ^ 

__Minor having no property 

to appoint guardian 

___ _ Order directing third party to par 

a certain sum to the minor’s 25> 

- Pjiriition suit “Valuation 

_ .-Power of District Judge to MS^n 

oasis to Additional Judge 3®^ 

__Powers of Insolvency Court to 

docidf^ question of fraudulent transfer of 

ill British India 

__Sanction to P™sec“t® 

sanction by 

—Transfer of appeal to Sub-Jndge juris 

Sub-Judge to hear appeal 

__Tribunal of Appeal-Power to 

termino and npportion ocmpensation ®"ggg 
decide question of title 

___ Assnmption of jurisdiction m 

irrcjulur manner- Objection not taken at pi^ 
-Waiver-Trnj„.fer of 
Sale held irregularly —'*PP^**®**°'* V 

Ihlor, uhelher com,«f«nf to a'**®'*"" f 

“iufS" “ r sr f 

, u=inimed, it will bo considered as wairod. 
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JuriscJiction-co:i(.a. 

A peading execution proceeding was transferred 
by the Judge from the Court of a Munsif to that of a 
Sub-Judge who held a sale and no objection was taken 
at the time to the Sub-Judge’s jurisdiction : 

fleW, that even if the Judge was not competent 
to transfer the case, yet the objection to the 
jurisdiction of the Sub-Judge not having been takenat 
the proper time inu«t be considered as waived: 
the sale, therefore, was not liable to be set aside on the 
ground that the Sub-Judge had no jurisdiction to hold 
the sale. 

A judgment-debtor should take appropriate pro¬ 
ceedings for the reversal of an irregular sal?, under 
sections 244 and 3il of the Lode of i8S2. If he does 
not take any such step, his transferee is bound by 
the same estoppel and cannot question the sale. 

Hewa Mal u. Kakunamoy Gupia 542 

- Offence committed in British India 

—Accused committed to Sessions—Subsequent trans^ 
fer of the place where offence teas committed to a 
Native State—Appeal — Revision—Criminal Fro- 
cedure Code (Act y oj 435. 

The accused-^verecharged with the commission of an 
offence within the British territory and were committed 
to the Sessions Court at iMiizipur. Subsequent to the 
commitment, the place where the offence had oeen 
committed was transferred to the State of Benares. 

The High Court, however, transferred the case from 
the Court at Mirzapur to the Sessions Court at Bena¬ 
res for trial. 

The Sessions Judge of Benares held that he had no 
jurisdiction to try the case. The Government appeal¬ 
ed against the order and also applied in revision 
against it: 

Heldj that no appeal lay inasmuch as there was no 
order of acquittal, but that the High Court could 
interfere under section 435 of the Criminal Procedure 
Code in revision. 

Held, further^ that the constitution of the State of 
Benares did not deprive the L'ouic at Mirzapur of 
jurisdiction to dispose of criminal appeals then pend¬ 
ing in it or cases which had been committed to it for 
trial. At the time of the constitution of the Stale of 
Benaies, the accused were in British India in the cus¬ 
tody, in point of law if not in fact, of a Court com¬ 
petent to try them. Consequently, the Sessions Judge 
of Mirzapur had jurisdiction to try the case and it 
was properly transferred to the t;ourt of Sessions 
in Benares who had the jurisdiction to try the 
case. Empebob v, Kam Nabbsh Singh, 9 A. L. J. 51 ; 
34 A. 118 921 

■ -- Place of suing —Contract—Place 

of performance—Civil Procedure Code (Act V of 
1908^,5.20. 

A contract was to be performed by the defendants 
sending certain goods to Kanchi, where they were to 
be accepted by the plaintiff : 

Held, that the contract was to be carried out at 
Banchi and the Court at Kanchi had jurisdiction to 
entertain a suit for damages lor breach of the con¬ 
tract. Bhottacharya & Co. V Cawnpobe Woolen 
Mills Co. Ld., 16 C W. N. 325 943 

-- Suit by vendee for possession — 

Decree on payment of sum exceeding Court's pecuniary 
iurisdiction- 


Jufisdiction contd 


In a suit for possession of land brought by a ven¬ 
dee against his vendor, a Court has no jurisdiction to 
pass a decree for possession on payment of a sum 
which exceeds the pecuniary limit of its jurisdiction. 
Diiiax Singh v. Dhian Singh, 51 P. \V. R. 1912 

312 


of Civil Cotlt*t —Act under 


sovereign power—Act of executive Government 


Claim to the emoluments 


of village carpenter—Proprietary rights 


- --Shops for sale of druf»’s 

closed by order of Collector—Suit by licensee — 
Remedy of licensee 


---- Suit for restitution of con¬ 
jugal rights - Cruelty as defence 609 

— of Civil or Revenue 

Co U r t - Declaration of a person as a mere theka^ 

dar QQ 9 

--Mortgage with possession 

— Mortgagor undertaking to assist mortgagt-e in 
recovering produce-Suit for recovery of possession 

539 


tenant 


Suit to avoid transfer by 

909 


-- Revenue payable by defen¬ 
dant—Qovernment recovering from plaintiff-Suit to 
recover money from defendant -Registration of Civil 
Court’s decree as that of Revenue Court —Practice— 
Court finding no jurisdiction - Disposal on merits 
-Punjab Penancy Act (X\'I of [8S7i, ss. 77 ( 3 ) 
(I , LOO —Punjab Lind Revenue Act {XVII of 18H7) 
s. LoH 1,2) 

A suit for the recovery from defendant of a sum of 
money recovered from the plaintiff as land revenue 
by Goverument, when it was in fact payable by the 
defendant, is excluded from the cognizance of a Civil 
Court by section 158 2) (.XV'I) of the Punjab I.and 
Revenue Acc aud is exclusively cognizable by a Re- 
venue Court. 

Where a Revenue suit li.is been tried by a Civil 
Court not having any powers on the Revenue side 
and the defendant has all along objected to the Civil 
Court’s jurisdiction, decree of the Civil Court should 
not be ordered to be registered as that of a Revenue 
Court In such a case, all the proceedings should be 
set aside and the plaint returned for presentation to 
the Revenue Court. 

Where a Court is of opinion that it has no juris¬ 
diction, it should at once decline to exercise jurisdic¬ 
tion and should not proceed to dispose of the suit on 
the merits. Rckman Devi v. Sain Das, 45 P W R 
.1912 ^ 401 

- ~ Suit for declaration o 

non-liability to pay bakri and thana patti dues— 
Allegation of absence of custom • Punjao Land 
Revenue Act {XV11 of \887J, s. 158 (2J {VIJ — 
Punjab Tenancy Act (.XFi of iHS7J, 5. 77 t3j (ij. 

A suit by the malikan kabza and non-proprietary 
residents of a village and oA'iiers of houses oc- 
cupied by them for a declaralion that they were nob 
liable to pay bakri and thana patti dues as there was 
no custom tor the realiz ition of such dues in their 
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IT'TDTA^? CASKS. 


irr.t 

Jurisdiction -conW. 

__of Civil or Revenue 

Suit for erirnor.-noin,.ff 

\ ,„it to evict <lefeiuli.nl fro... liin-l of .vl,.eU l.e iv 

„;Ul to l.-e taken ^noil,ie possess,on f.o ., pUn. 

lift- is eogni/-i'»le l.y ft Civil Coiut. 

T„ ^scertaininu .vl,ether a anil is oo!-'..i/ahle hy a 
CivH or ..ya Revenao Co..rt, it is i.ot enonoh .n.-.ely 

possession in the lirst ph.eo hy force. 

• ...Irv tlic Civil Court lin-ls Unit tlic 

If, on mquir\, t and not a tivs- 

trcVh-n rourt shoiild dismiss the suit. liKf.A 

___ Suit jor J'lxiihou of rent due 

-- t ,rnfrr.iniU \Vfiler-)nUI nol Itnid-- 

from occupant o, ' !*/' j 

.. 

“'Th?siTooVa’va".n--n‘^^^^^^ ^aih .o ho nse.l 

as .lelinch in iho I’unji.l. T,.nancy 
’r:i " flis'ri«hts are, 'ir'llllv 

Act. Drvt\ .Jamta' V. Haki L)a., . 348 

p. W. K.1912 

_ ~ Suit for rccorcni of arrears 

of rent sold to plainhff h,j landlord-Punjab Tenancy 

Art iXl'i of lbh7h •''• •i* . . c 

A suit to recover arrears of rent r.vrpoc o 

of/ricultuial hind hv a person to whom tlm lan.llord 
rassoldthoriKhtto iveover tlio arrears is eo-ui/.. 
able by a Civil Court. Cam-at Rai r. hAKi.AU\, t>7 

?. W. R. 1912 * 



— Suit hy tenant f<r .«/( *»•*• oj 

• I 1» 1 t% • 1 'J» . 


nrodure jorcihlu removed hn landlord—i'n npth Jen 

ancy Act (XVl of 1887>. ss. o(), 77 CJ -Praeliee -Cicil 

or Revenue Court nhirniny plaint - Reference to 

Chief Court. 

When a plaint has been retunietl once by a Uevenuo 
Court for prc.scn tilt ion to si (/ivil (,onit, the ( ivil 
Court, if it thinks that the suit is eo<;iii/, iblo by a 
Revenue Court, should at once n ler the (piestion of 
jurisdiction for decision to the Chief Court, So, too, 
if a Reveniin Court dis;i‘_M(’<'> with llu* opinion of the 
Civil Court, it shouhl at once refer I he ipiestioii of 
jurisdiction. 

A suit by a tenant for his shari' of ilie produce for¬ 
cibly removed by the landlonl is eo/ni/ibl.' by a 
llevenuo Court. Hkta Ram v. C||\ni*an. 19 R " R. 
1912 447 

- —of Revenue Court uit 

for interest on rent <hie 7 I 

-of Small Cause Court. 

See Smalt. CAUtF. Sui r 


Jury, trial by. See Misdirection. 

-trial-Oharge fo 

^ssesslon of 

3i=ii|^iH= 

Where a Sessions Judge directed the ^ " 

pjp where tho accAisod was found m possession of 

E r 7r r r£ 

osrbesUies t,be .liscovery of the stolen property 
thl^e wL soa.eU.iou to show that the accused received 

it knowing it to bo stolen* ^ 

field that there was misdirection. 

Aq to which of the two presumptions should be drawn 
i„ anv particnlar case, whether of theft or of receipt 
of stolen property, would depend on the ’ 

ces the IoiiElIi of time that has elapsed after the 
theft how much of the stolen property is 
pocsossion of the person in question, 
cos which led to the discovery, and other facta 

noctoti with the discovery of the property. . 

It is not necessary to raise a presumption in ^avo"r 
of the possessor of the stolen property J®* 

ocivor, that there should b« evidence that 

V) ho stolon. OouLR Kandun-gado. rare, (19 2^ 

\V. N. 97 423 

IC?ibuli3ti construction of 

Kasavaryam tenure -Kosatinrvam.iardoing 
guM aorvicos to the tomple-Whe her holding 

under tho tcmple-rresumptiou-Onus of P'^“°‘ggQ 

Kha3 possession, joint-EMence oj 

CO sharer, wheo sufficient aMwer to clam 

'for khaa ,,os.«c.v,sion-dc,..is.(.on ofocci.panc».r.,ht 
% 

hii tenant. , 

Tho more fact that there are tenants on the IMCI, 

who have been sotlled there by the ®tb®r co^hawrs 

is not itsoU a sutHcient ansvvor to the claim to 3 

ihas possession, unless, in addition, {gnoo 

acduired which would constitute a complete defence, 
:;E‘ for instance, tho acquisition of an oooupgcy. 
ri‘^ht. Atai, Rajadar v. Madan Dai ^ 

Khaslas - Custom—Succession—Sister to 

foiled to hrothov , , i* v.i;#,, #« 

Kudhl Kamlnl ce^S Biswadar S Imbtlify io 

,au-Rurdin of yroof^Ciistom—Revision. 

IntheKohtak District, a bisiwidar, whatever h 
caste, is not liable to pay the Kudhi Kamim ^ 

There is no presumption of a custom ^ ^ 

District iliat a man bceomos exempt from pay 
the cess only when ho has become the owner 
idot of ground on which his house stands. 


Iilot ot jxvouna OIl >vnicii ma -- 

* Where ii Oollectr>r assumes without . j^^er 

iritence of such a custom tho Financial Com 

will iiitcrfi re on the revision side. nnrehase: 

Where cm tain Sai-nrs became bisicadnrs by p . 

Held, that they were not liable to pay 

''rlu" h.u-.leu of proving that a bisinidar 

A'd./hi humiai lies on the f-amtardars, LAURl -g-t 

Xatu. 2 W W. 11. 1912 Rrv. 
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Kunjpura State — Inij.irtibla princioality — 

Riofhts of junior members — Maintenanca — Partition 
— VVithdra^val o? quisi-sovereign powers, effect of — 
Property ac(i iired sibseqaent to withdrawal of 

powers 095 

Lamtlardar -Succession 13 

Land Acquisition —Deposit of widow’s share 
in '-ourt on objection of daiif^hters —Withdrawal of 
objection—Subsequent death of widow-Jarisdic* 
tion— Determination of question of succession to 
deceased widow -Dau"luer not claimin^f her own 
sliare left by Will —Kecognition as heir of decease<l 
widow in acquisition proceedings -A.pp!ic uion of 
8 . 18 to (jnescion of succession of decea<ed claimant 
and investment of money—luvestmentin securities 

when to be made 550 

Land Acquisition Act (I of 1394), ss. 

3, 10, 49 —Collector of Land Acquisition whether 

subject to High Court's extraordinarij jurisdiction — 
Owner -Under-tenant —Reference, application for, 
when to be made. 

A Land Acquisition Deputy Collector is subject to 
the extraordinary jurisdiction of the High Court; and 
where the Deputy Collector commits an error in not 
making a reference under section 49 of the Land 
Acquisition Act, the High Court has juris diction to set 
it right. 

Administrator-General of Bengal v.*The Land Acqui¬ 
sition Deputy Collector, 12 0, VV. N. 2il, followed. 

An under-tenant is interested in the acquisition of 
the land and is an “owner” for the purposes of section 
49, and, therefore, competent to apply under that 
section for a reference to the Civil Court. 

It is open to him to make a substantive applicition 
for a reference at some time before the award is 
actually made. Krishna Das Roy v. Land Acquisi¬ 
tion CoDLECTOR, Pabna, It) C. W. M. 327 4 7 0 

--S. lO 470 

----S- 18 550 

” ■ S» 30 —Apportionment of 

compensation between zemindar and occupancy- 
tenant. 

Where an occupancy holding is acquired under the 
Land Acquisition Act and a certain sum is awarded 
ns compensation therefor the compensation should 
be apportioued between the landlord and the occu¬ 
pancy-tenant in accordance with the values of t'.eir 
respective interests in the holding, and if possible 
something should be awarded to the lau'lhulder on 
account of the possibility that he may have rent of 
his oooiipancy-tenaub enhanced. IIardey Xarain i’. 

POWELD 420 

-—-- ^S3> 30, 3 I ( 2 ) —Refer¬ 
ence to District Judge —Order passed by District 
Judge with consent oj parties—Time given to one 
party to institute suit for determination of right to 
compensation money within a fixed period - Suit in¬ 
stituted within fixed time but ivith lrawn -Compliince 
with condition ns to time —Jurisdiction of Court 
other than that oj District Judge to determine rijhf 
to compensation money under the circuinstances. 

On a reference to the District Judge under sec¬ 
tion 30 of the Land Acquisition Act, by consent of 
parties the Judge passed an order for payment of corn- 
pousation-money to one of them after four months, 


Land Acquisition Act-concid. 

if, in the meantime, the oM:ei party did not institute 

« 

a suit to establish liis riirlit to the inonev. 'i’lio other 
party did institute a suit within four months, but it 
was witlnlrawii on objection as to non-joinder with 
leave to institute a fresh .^in'taud tlien the present suit 

I 

was instituted in proper form: 

Held, ;lJ that tlio condition in tlie .Indjo’s order 
was complied with on the institution of the first suit; 

(2) that as the D'stiict .ludge’s order was j)assefl 
by consent of parties, the illunsif had jiiriidiction to 
entertain the suit for the determination of the riglit 
to money awarded us compeusation under the Land 
Ac(|nisitioa Act. Pitchuvier v. Peku.mal Konax, li 
M. L. T. 1()0: (1912) L M- \V. X. 103 65 3 

-- S. 31 (2) 651 

-- - -s, 32 550 

-- s. 49 470 

Land Acquisition Collector ^vIlether 

subject to e.Ytra'ndinaiy jurisdiction of High Court 

470 

Landlord and Tenant, See Te¬ 

nancy Act; PATtA. 

- - - . Dnrpdtni —Original rent 

reduced by lettei—Payment at lower rent for more 
than 30 3 ’ears —Division of durpatni — Written con¬ 
sent of landlord —Dnliliila I)}* landlord’s agent show- 
ing division, if binding on landlord 449 


- ———- ■■Ayricnltund raiyat Icftiny 

oat homestead fintions -Tn^ilent^ of sub-tenancy to 
he governed by Bengal Tenancy .-IrL r.ot by Transfer 
of Property Act — Cont*''ict for grint of neio lease on 
expiry of nine years—Effect of Contract—Ejectment 
of under-vaiyfit after term. 

Where the 1 in<l included in the hohli.agof an agri¬ 
cultural raiyat, consists parti)’ of agricultural ai.d 
parti)' of homestead latjds and the portion which is 
used as homestead is let out for use as homestead, 
the under tenant is an under-r«q// 7 / within the Henga.l 
Tenancy Act, and the pr)?isions of the Transfer of 
Property Act have no application. 

Biburam Roy v Motiendra Xaf'i Snmanfii, S C. W. 
N. 454, relied upon. 

A contract of tc laacy botween a raiyit and au- 
under-rai’yat that upon the ex,)ir itioii of tlio first 
nine veirs of the teniucy, a ne.v sjttlcrjiont of rent 
would be made, and till .'•■iich settlem.mt was made, 
rent would contitiue to be |)aid at t'le rate mcntioaecl 
in the c nitrac^, is valid iti Jaw, so far as the contract¬ 
ing parties arc concerned. 

The effect of the clause for tho grant of a new 
lease upon the expiry of tho term of the first nine 
years, is to prevent the landioril from seeking to 
eject the iinder-raij/af upon the expiry of the nine 
years Abdul Karim v. Abdul Pahma.v, 1(5 0. W. X. 

618 364 

-— -- Co-sharer's suit for entire 

rent making other co-sharers pirtics —Decree for his 
share of rent onf y -Whether itccrcc a rent tlccrcc or 
moiicy decree —“ in‘'a ni n.j of — lleicience io 

plcadinys jad iudgmenf, if uHoir-ibh’. 

A co-sharer landlord brought a Suit for Llie eiiLiio 
arrears of rent making his co-sharers pro forma do- 
fendents and praying for a derlaration that tho 
docrotul amoant ohuuld b' a cliargo iq'u.i U.nuro 
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luor. 

LanUlorcI and Tenant-cuntd. 

'I’l.n Toiirt lieia tliafc as the plaintiff’s 

0,0 

‘'“'rtVir.l’ai'i'ocl f'ro.n tl.e Lsots of the tenant who 
lent to be ,):o/i Tln^^ (lecrc6 vv<\9 not 

hadintlie incfintime died- this (lecic 

appealed against: ^ u.o «ni»- was rightly framed ns 

I,M that, althoa«n would 

a suit for rent and t s-iecial nrocedaro 

„o capable of exeent.on '‘•O'-f ' ® Present case 

"‘!^'c;;u. "L^refo “’."the pleadings and pul.ment 


___ - Vnmnrjes— Rent—True test 

''Z^Ud om,s.s.oa h,j aefcmlr,nt lo cMuy.le land 

7-6; ;rzTJL!r 

Cause Court-Jurisdir.hon. 

Whether a suit is one for damacres or for rent, must 

depend upon the nature of the claim put forwarih 
wlV.t the plaiutilTs claim is the money J’t''« «/ 
.rXs to be dehrered by the tenants to ho land, 
fords on account of use and oconpat.ou of the land 

1 «i,i hv them its true nature is rent. 

' Chul'ur V. Mngcndra Sath Pal Chowdknnj, 

K Ind Cas 9>h 12 0. L. J. 480, relied upon. 

Where the allegations in the plaint arc hat the 

ilefendants agreed to cultivate the 

wilfully omitted to raise any crops and that conso 

rpicntly the plaintilTs were deprived of their share of 

“’Hr;’’’that the share of the errps which the do. 
fendants are allei'od to have iindertakon ^ JJ" 
to the plaintilT was rent, and the suit wns ^ 

by a Small Cause Court. Lai.JI I’ANi.av v. Ueriiam 

„E0 1>anpav,1GC. W. N. 89 


__ A’jtr/uieuf—.Yo^tVe - Venial 

of landlord's title before -nit. 

No notice for the determination of a tenancy, even 
if a notice is riMpiired l>y the terms of the lease, is 
necessary r maintaiuiu-? a suit for the ejectment ol a 
tenant where the ttuuint. has, belore institution of the 
Buit; denied tl.e landlord’.s title and the validity of Uio 

lease. v. Goiund It.AM, 7(i 1*. U. lOU 063 

____, - ‘(Jatut to tenant by Hindu 

Haja lo rt'-exeaeah: unelai eed tank So inculioii of 
Ycnt—Liabilitij to assessnient oj rent A.-thippc/. 

In iHtjtJ, a Hindu Uaja j^ranted a .sundd for the re¬ 
excavation for an old tank and. the j^rantee re-oxcuMit- 
ed it at a considerahie ^•xp('n.se. The tank is still 
u.scd as a tank and snpplie.s drinkini^ water. In the 
sanad no mention is ma.le al>.>ut any rent. In a suit 
for assessment cd’ rent: 

Held, that the plaintiff is esto}.)).'.! from claimin" 
any rent so lon^ as the tank is .iscd f.u’ the purposes 
contemplated by the ].arties in iJSlUk AsAf..\T KttAN 

V. Hiukndra Kisuouk 519 

--—--__]/uf occU’ 

panrp-/io?dtn <7 - Statue ol tenant indneted into I ind 
h»/ijardar pnrebascr—Heugal Tennn''ii Aet (\ III of 
1 S 8 G^, sfi. 22 , subs, {ill, -lb - I'jcctment. 


Landlord and Tenant-contd. 

„ un ijurdur purchnses m. SYnr'lfh” -tUe: 
acquires it as a J have settled in his cha- 

a tenant, he must be < character as t;ar- 

racter as purchaser and n under- 

dur, and, therefore, tiho_ ‘ ^ ^lis tenancy has 

and liable to bo ^^der section 49 

been terminated by a not.ee SiNOH v. 

of the Bengal Tenancy Act. SHhONAN 

Deo Saran Singh 

__Improvements—TTcll sunk 

-r-T^iTTicilhuu. consenf 

injunction fXXU of 1886), 

28-CL 7 er rPw'erlp Jt (irof 1882) 

T fo 8 -fpeciT.c Relief Act (I of 18771, ss. 54, 5i,, 66 . 
lundlord is -t drum 

rnsufciToniTwell up™ his holding 

the ground that such nnnstrnction was^bem.^effe^^^^ 
without his consent or to Mn>sn'f 

allege and prove ®°'n® . . nature that the 

further that the dama^ ^ pecuniary 

equities of the case would not be meL y f 

compensation. fha Oudh Rent Act 

[t is contrary to the Pc^.cy of ^„«f should be iu- 
that the interforonce of ‘'‘®jonant is using the 

yoked upon an by his landlord, 

land in a manner not a.pprovea y ^ 1 ^.^ 

The construction of f ‘'y^tarded as beneacial. 
holding should pnnia facxe be f®o 

rrss.?» 

■—S.... 

-'tdion »> .1 u.. <«"'»■ »•"'“* rrpt“.s 

out tho written consent of the lanuioru 
i>an Singh u. Jarao KabuUat- Oonsfruction- 


^ —— l^HUUUUV- . 

pay tho price thereof, Rs. • «j^ddy not being 

ffrid, that, in tho o^®"t'‘ft"®f “re than what 
delivered, iho landlord con ot^g recover 

was fixed in tho fcnbitiiol thnt > , , OHiSDW 

tho actual market.value of the paddy. ATOb u 

DUTT v.^^oN Ai.i _Kasavarynm <enur*-K^ 

vaiyamdar doiiitf gurukknl _!^p^"Jnptio»— 

11 hether holding under the temple-Pre>u<up 

Oniie of proof. land under K«snwr||a'» 

Defendant was holding suit lana unao 
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Landlord and Tenant— conta. 


Landlord and Tenant— contci. 


tenure, and it was not proved that he was holding 
under any particular mira>fidar Ho was, however, 
doing guruhJcal service in the temple: 

Held, that, in the absence of proof of title in the 
temple, no presumption arose that the defendant was 
holding under the tem[)le, though the temple was 
the only person whom the defendant was serving. 
Yeerappa Ohettyar, In re 6S0 

■ - ■- Leasehy tivo lessors — Super- 

eessw7i of lease by one lessor. 

R executed an usufructuary mortgage in favour of 
one F. in ir03 in respect of certain property. In 
the same year F. executed a lease in favour of R. in 
respecf of the same property. Subsequently F. died 
and was succeeded by K- and S , K. being entitled to 
f ths and S. being entitled to ith of the mortgagee right 
of In 1907, R. executed another mortgage in 
favour of K. alone superseding the entire mortgage 
and the entire lease of 1903: 

Held, that under the circumstances the mortgage 
of 1907 could not affect the lease of 1903. Kashmif^ 
V. Ramsaran 416 

_ __ Hon-fransferable occupancy¬ 
holding—Sale in execution with consent oj co-sharer 
landlord —Consent, after sale, of non-consenting land¬ 
lord. 

An occupancy-holding which is not transferable by 
custom, can be sold in execution with the consent of 
the landlord. 

Arianda Das v. Ratnakar, 7 C. W. N. 57.^, relied 


upon. 

But that consent must be by the whole body of 


landlords. 

The landlords may consent even after the sale. 

Dawarka Nath v. larini Sankar, 11 C. VV. N. 513; 5 
C. L. J. 294; 34 C. 199, relied upon. 

Where a decree-holder applied for the sale of a 
non-transferable occupancy holding in execution of a 
money-decree, with the consent of co-sharer land- 
lord to the extent of 15;‘f annas and an order for the 
sale of that share of the holding has been made, the 
Hic^h Court did not think it necessary to interfere, as 
the non-consenting landlords may give their consent 
after the sale. Shdkorcddix v. Hemageni lb 

C. W. N. 420 


___ Non-iransferable occupancy¬ 
holding — Pv/rchase by co-sharer landlord—Joint 
khas possession, claim for, by other co-s^rer 
Bengal Tenancy Act iVIII oJ 1885), s. 22 (2,. 
Section 22 clause (2) of the Bengal Tenancy Act 
does not apply to a non-transferable occupancy jofe, 
Theiefore, where a co-sharer landlord purchases a 
non-transferable oocupancy-iofe, his 
titled to recover khas possession of the 
with the purchaser co-sharer, on the ground that tUe 
note must be treated as having been abandoned. Laehi 
Kant Das v. Balabhadra Prosad Das .3^0 


_ __ One suit for arrears of rent 

of several tenures—Decree in such suit, effect of—Exe¬ 
cution of such decree—Special procedure in Bengal 

Tenancy Act. , 

It is competent to a landlord to bring one suit lor 

the total rents of several tenures held by the same 

tenant and no objection can be taken to the decree 


passed in the suit. But the special procedure pres¬ 
cribed in the Bengal Tenancy Act cannot be adopted 
in executing such a decree which must be executed 
as an ordinary decree under the Civil Procedure 
Code. Rashmohini Dasi v. Deben'dra Nath Sixgha, 
16C. W. N. 604 604 

- Permanent tenancy — Infer¬ 
ence from facts - Question of law —Civil Procedure 
Code ‘Act V of 1908), s 100. 

Where it is established that the original tenant and 
his successor have been in occupation of land 
for over sixty years, that the rent has never been 
varied, that tlie tenancy has been treated by the 
landlord as heritable, and that the land was let out 
for residential purposes; 

Held, that the inference is legitimate that the ten¬ 
ancy in its inception was permanent and that it was 
not essential that there should be permanent struc¬ 
tures on tho land, although their existence would be 
a verv important factor: 

Held, also, that the question is really a mixed ques¬ 
tion of fact and law: the question is one of fact to this 
extent that the High Court will not interfere with 
tlie Bndings as to the length of the tenancy, the fixity 
of rent a’ d other matters; but in so far as the Court 
is invited to draw an inference as to the nature of 
the tenancy from the facts found, the question is one 
of law. Mohoram Sheikh Chaprasi v. Telamuddin 
Khan, 15 C. L. J. 220; IG C. W. N. 537 6 06 

_-— Previous suit for rent—De¬ 
nial of relationship of landlord and tenant —Dismissal 
of rent suit—Subsequent suit for possession—Whether 
defendant can urge tenancy —Res judicata. 

If it has been held by a competent Court that no 
relationship of landlord and tenant exists betu-een 
the plaintiff and the defendant, it is not open to a 

Court, in a subsequent suit, to go into that question 

at all, whether it has been rightly or wrongly 

decided by the first Court. 

Thtrefore, where in a suit for rent by the plaintiff 
against the defendant, it was found that tho relation- 
ship of landlord and tenant did not exist, aud the 
plaintiff then brought a suit for possession: 

Held, that the defendant cannot urge his tenancy 

to defeat the suit. Annada Prosad u. Sham Sund^ 

6oo 

___Sanad Ohiti —Grant to tenant 

by Hiiplu Raja to re-excavate unclaimed tank-No 
mention of rent—Tank in possession oj tenant's family 
as rent-free for more than sixty years—Liability to 
resumption or assessment oj rent-Improvement— 
Estovoel—limitation—T'^nk, excavation of—Duty of 
zemindar—Xi^ntta/iOrt Act ('IX^ of 1908), Sch. I, 
Art. 130. 

In 1850, sanad was granted by a Hindu Rajah 
for the re-excavation of an unclaimed and silted up 
tank within his zemindati, to a tenant who re-exca- 
vated it at considerable expense, aud ever since it has 
been in the exclusive possession of the tenant’s family 
rent-free aud it still supplies good drinking water. 
In the sanad, there was no provision for the payment 
of any rent, and nothing was said as to the duration 
of the grant. In a suit for i/ias-possession of the tank 
or assessment of rent in respect of it, by the pre.-ent 
Rajah: 
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[NDIAN CASES 


Lancilorcl and Tenant cnW. 
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uTl'imail'. .. '')■ 

ai; „ u-t Fl,....r„ii.K. a t-liaiK-J Halt sal.,a,.t. I.fta-eei. 

„ 'll,,,; lii.s l.uall-.nl, vi-t, If ,lio l.u.aior.l af,1uie..cos 

,,.|,a.l,ati..not tl,atl...latlo,l..hi,., .1.0 

, lo,.,l id ...iritKal to .■viot ,l.« lo....... u..i....t IIH a 

ai.-lt . apply ,atl...,nviH:,m,l fo.' 

''"irir.iut .'.pr.,''i.o I'ho l.aM tl.'t., .a>..t.ac- 

tilal .a.la.i.,..al..i. "I.ioli i-H il.s . .v..-.! Ly l.'>ll. part.o.S 
Hl.ll sabsiats as bolu ...... Ilu.i.., at all ovo.its, so fa.- as 

Tho^ie i)aili*'S aro concTneil- 

A salwHd, :i.nl.T the plaintitTs was uN-anUa certain 

mii'Wi riK'its l.y (lovcrnuuMit. In a suiMn .) Z,, tlio 
.rnnnhn- tiled :• written statoinenr. i . which lie repu- 
ai-iied the ielati‘.nslii(. ot lan.llonl and tenant which 
nWintdTs alh-n-d to subsist between them and him, 
and asserted tliat lio hirnsell was tlie fall proprietor 
of tlie prop(nLv held by him The i.lamMffsaccepted 
tills repudiation* of the relationship and sued to evict 
the sa/iyidm-as a trespasser. The xniii lur up 

tl'.<‘ position adopted hy liim in th‘> former suit and 
iii the present suit ad‘mitt.-d plaintitTs' proprietary 
lijrhts, cdainiiu^^ to he a .-uM/ehir not liahle to eject. 

inunt. . , , 

held, O) t'dit tlie plainlilTs were euMilod to eject 

defendant The cause of aeti m aeerued to the plain- 

tilY upon the lieiiial hy defen.l;iut of their title a9 

owr.cts and bis belated repentanee eoiihl not put an 

end to the rii'lit which :ieei ued to tlic jdaintifTs on 

that cause of action. 

.2) That the fact that the defendant was ‘'ranted 
inu'iji lights by (1 ivernmeiit. did not .U'bai- (1,^. plain- 
tift's from siiiii;^ for his evivtion, because they wtuo 
in no way coiiei-rned wiih what oeeurred In'twetm 
(iovernment and the dc-ieielant. .MiHWiMAn B.\|,All 
KllAN l'. b’lllKAnl! SllAll. lb I' b. lb r.M2. Ut I*. \V. ib 
V.)\2 


Landlord a.dTenant-coucld 

AVhere a tenant ‘Jo^InuTor rcsu.nplioa 

knowledge ot the ' b ought until more than 

or assessment of rent was eio » 

12 years after; barred by limitation 

„el,l. tl.o kA" 15 c. L. J. 20, 

BiunxnuA Kishork u Roshan K-IIAN, 5I8 


Suit for reswmpftoa or assess- 

^ J ^ ^ A __ 


__ — —_DJtK -- 

,„e„, 5, "‘’ViXi/AtloiT utTa. 

Sell //, ^rf 130. 

Ill . s..it for PO--p-:,Al,:T;nrttf:nrantl.e 
landlord, it appeare /^Uiiined to hold the land 

U.ao ,2 ye,us this. Tho 

as lent-fieo. the p .n-ihen bein" P'con- 
thediillll r„d\n e.,try was .na"d„ to th« effect 

that no jnma had been fixed. 

liul not negative t was liable to pay rent, 

<,i,l not signify ^ 

lion. HlUKNIdlA KisHuBK u Du.war ALI 

_I7..iifruc/aari/ mortgage - 

Kon-lran^JeraUe holding-Abnndonmenl-Umfruc. 

,.,„rg mortgagee ,dncod .a po.~.-Pngm„t of 
rent 'by tenant ^ Oecree for ejectmenh 

A usufructuarv mortgage of a part of 

i;:;;/;-s» 

J. 49J, relied upon 

o.'t.-3 ,, i„ possession, there is no re- 

r7,i,?n of tho relationship of landlord and tenant 

l;s,'.'fri.otua.y ;-'°««;:f^,^J{\lrrro..gho«r^^^ 
land. 

Tl>crefore, in s.ioh a case the landlord is ®“- 

titled to adoceo for ejectment. Mohadeo D 

in Pacukari , U> 0. W. N. 322 

Lease. See Paita-, Trxnsfbr of Propbkty Act> 

s. lOti. 

_ ^by two lessors -Supersession of 

one lessor 

Construction-Absence of fraud or common 


mistake 

Where with dne rctmrd to t''® 

in a leas,-, a certain plot i.s inch. ded in the lease, the 

lessee is ctitled to tho possession of the P)o‘- »" ‘ 
nhsi'neo of fraud or co.nmon mistake to vit. 
.loe.une.it. SoMARUI.nl MohLAII r. ‘ 431 

T av.v t »ii*i>r»vi.'viirvT 0«i- Id. 16 0. VV. N. 2i‘ 


-- -iSk i7 /hr fj,<;s*'.ss»»i.'jiZ 1,1 t'liik 

— 'i'endiil's claim to ludd rrnl-jr,,' Limtirili nt _ 

l.iinitntion Act - XV of l^i77), Sck. //, .IrZ. l.V i. 
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■““/or term — Df'd/li of Je->icc — E.vf inj of Ica.'^o — 

Changes in title pondonto lite— Regulnlicn fl of 

188GJ,s. 8 suh-s. (1) cl. 39, 62 — Kliasiaa — 

Inheritance—i'^'ister to he preferred to brother. 

Thft Couit inay foi* tlio sake of justice take into 
consideration cliarges in title ^i7c. 

Ram Ratna v Mohant, 6 C. L. J. 74: 11 C, W. N 732 
and Ramyad v. Binchsivari, 6 k. L. J. 102, followed. 

A lease for a term ^of years does not terminate with 
the life of the ofrantec. 

The mere rccoj^nition by the lessor of a wron" per¬ 
son as successor of the original grantee does not 
prejudice the position of the lawful successor. 

Section 8, sub section (1), clause (h) of Kegulaiion 
I of 1886 applies to a case in which a person lias 
acquired h'nd, not merely because it has been directl}- 
settled with him by the Government, but also because 
he has obtained it from the original grantee by 
transfer, succession or otherwise. 

'Jhe clause includes a case in which a person has 
before the Regulation acquired land by inheritance 
from a person with whom it had been settled by the 
Government under a lease for term not less than ten 
years. 

Amongst the Synfing KUasias a sister inheiits 
the property of her brother in preference to a bro¬ 
ther. 

One r, a Khasia obtained a settlement of certain 
lands from the Government on October 2'st, 1884, 
for a term often years. T. died shoily after, and 
left behind him a brother H. and two sisters 8 and 
immediately after his death, his brother in 1886 got 
his own name entered as his successor in-interest 
and continued iii possession. In 1805 the two sisters 
sued for recovery of possession: 

Held, that the case is completely covered by' clause 
(b) of sub-section d) of section 8 of Regulation 
I of 1886, that upon tho death of T. and in spite 
of the lustile act of his brother, his sisters became 
owners of the interest originally vested in him, that 
as soon as the Regulation came into force on July 1st, 
1886, the sisters became landholders within the 
meaning of clause {bj of sub-section (1) of section 8 
and were entitled to claim settlement from the 
Government, that although they did not do so, their 
rights have not been aSected by the settlemeno made 
with their brother and that they are entitled to re¬ 
cover the property from the hands of the brothei. 
IIedlot Khasia v. Ka Ran Khasiani, 15 0. L. J. 241 


Legra! Practitioner— Pleader and client. 

See Legal Practitioners Act, s. 27. 

Leg'af Practitioners Act (XVill of 

I870''j Sa 13 — attesting —Will after testatoj*s 

death ~Mi8condu.ct—Extenuating circumstances -• 

Lenient punishment. 

Immediately after the death of a person, a muhiear 
was pressed by persons interested in establishing a 
Will, to sign it as an attesting witness. He took 
time to considei the matter. Subsequently in a 
moment of weakness he signed as an attesting wit¬ 
ness; Will bore what purported to be the sig¬ 
nature of the deceased and which was like his 
genuine signature with which the muJetear was fami- 
liar as his officer, and which signature was subse¬ 
quently found to be genuine by the Court. The 


Legral Practitioners Act-concid. 

mah-tcar wan rxumiiiedhy Iho Probnto Court, but be 
made no attempt to perjure himself and frcelv dis¬ 
closed wliat he Inrd done, lie had been a rnember of 
the profession for over 25 years and had borne a 
good cbaiacter and was sincerely repentant: 

Ilrld, that although his conduct was wholly un- 
worthy of the profession, yet under the cii-cuinstances 
he should be dealt with mercifuliv. Rcpra Prosao 
In re, 14 C. L, J. 606 397 

-23 —ftfagistrato hold- 

ing inquiry is a Court | 006 


"* SS» 27 J 28 —Pleader 

and Client-Pee payable by party to his own Pleader 
—Agreement to pay fee, how to be made—Agreement 
in contravention of s. 21, if of avail to Pleader either 
as plaintiff or as dejenda/.f. 

Section 27 of the Legal Practitioners Act has no 
reterer.ee to the fees payalilo by a party to his own 
Advocate Pleader or Vakil. That payment is regu- 
lated by the agreement between tho parties concern- 
ed. Section 28 deals with those ay:reerneuts and hyn 
<lo\vn that they must be in writing signed by the 
client and filed within a specified period in a proper 
Court, That section is not restricted in its appli- 
cation to cases where the agreement is for payment 
of fees in excess of the fees prescribed by section 27 
If an agreement set up b. a riead^r ia conti-.' 
vein ion of section 28 of the Legal Practitioners Act 
It IS of no avail whether (he Pleader seeks to enforce* 
the agreement as rlaintiff or relies upon it as defend- 
ant in answer to a claim by the client. Ks.mini Mom 
Drbi V. Kiiettra Mohan 43 

Letters of Administration. See Pro- 

BATE AND AD.MIXISTBATIO.N AcT. 

• application for —Inquiry 
as to extent of estate " 

Letters Patent vCal.), cl. 12 
-,--— (iviad.), s. 13 

cation for transfer of suit from Presidency Small 
Cause Court to High Court to he made to a Judge on 
the Original Side. 

An application for the transfer of a suit from the 
Presidency Court of a Small Causes to the Hi‘di 
Courtis governed by section 13 of the Letters Pate'nc 
and must be made to a Judge sitting on the Original 
Side of the High Court. Srkenivasier v. Balakrishna 
Devai, (19121 I M. W. N. 150; 11 M. L. T. 159: 22 M 
L. J. 187 860 

Leg’ll i mscy — Presumption of marriage — Long 
courseof treatment as wife—Evidence of cohabita” 

tion—Presumption of law—How to be repelled_ 

Resemblance of child to putative father if compe¬ 
tent—Admissibility of photographs of child and 
father 


429 

■Appii. 


— --Sikh Jat abducting sweeperess — Suh~ 

sequent conversion of both to Muhammadanism — 
Marriage under Muhammadan Law-First husband 
taking no steps to assert marital rights—Legitimacy 
of issue of second marriage. 

A , a Sikh Jat, abducted a sweeperess B whose hus. 
band was living. S.’s husband prosecuted A., for abduc¬ 
tion. Some time after that, .4. and S. turned Muham- 
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1 in<>nSOr —Suit for use ana 

Hcm.pafitn®-No relationship darine period in snit ^ 

Lien-Order by Sessions .ludpie that he has no p.ns- 
diction to try the cafe 

of vendor for purchase-money 

I imitation. See Kxfcutionof deckee. 

_Application to set aside ex parte dec- 

--Appm-.i i^nnrinco of proceed- 

ree —Service of summons-ignorance o p 

Belated pleas of limitation how to^b^ 
dealt 'Vith party-One of legal repre- 

3i3 

__Illegal attachment and salo-Snit^o^ 

restitution and declaration 

___Mortmigo suit against joint Hindu 

^-Onei^ftlie members not made defendant 
ndu'i'n limitation -Whole suit to be dismissed^ 

__Mort.mgeo’s right to possession on 

default on payment of intcrest-Mortgagoi p 
payment within twelve joais 

-I’artnorsbip account-Account 


UlmltatiOn-contd. 

Vendee transferring property to an 


or settled-Long aciniiesccnce 

_lUghfc to recover moveables 

trustees 

— Suit for dainaf;c3 for conspirn^^^ 

— Suit to enforce sou’s pious liability to 
pay father’s debts 

_-Suit for injunction Kncroachmonto on 

land reserved for commeu use 

-Suit for money duo on 

_Suit for redein\ttion more than 12 

years after satisfaction of nu>rt^Mi;e—Usury 
Repeal Act 

---Redemption suit - Mort^mfjeo allej^ing 

transaction to bo sale ~ Movtj'iii'or contending fraud 
and asserting mortgage — Donees from morti^ige^ 


bond 


landlord 


Suit for vosnmption or as^eS'mentbv 

513, 517, 518 


—. . —Suit to set aside alienation bv tin- 

authorised guardian 976 


^v^>nriGe transieii r j 

^her person of period oH^mi- 

..jpp*- *" tj-i 

lo entertoin plea of limitation ^ 

_ ,^,,erse pos^esshn-Pariihon -Fosses 

--- —f HffTtiedv of the person to 

5ion subsequent to „ Act(lX of IQ^'Sl, 

„.h„m hind .3 e A t (XVII 

Sch I Art. U4— nevenu^ 

oj 1887;. 6. 12i. 

Ifvncl pttrfcioulfiir u6l(l 
Where , .r rrlia^ns in possession of A-, 

is allotted t" ^ ao-ninst B from the date 

A. beoinstohold advorsely^^^^^^^ 

of partition and if tjme allowed by law. 

he must apply, under 

sec^iri22ofthe Land Revenue 

?• r’j:n’’:‘d'Hn^rti'loil'g nine year, bring 
•f \r^ fViA Civil Court for possession 
“ lucre than 12 y--/" 

firmation of the partition is barre y 

Din i'. Nikka. 81 P- R- l^'l 

__ 4 limmffon-Alienor alienafiny ond 

'72,„ 12i,corA before suit-U’ttatwn effected miMn 
?|";:orA-N,iil /on PO— 

S?/ aVi m ipunjob G-ml 

Clauses Act (I of 1898;, s. 4. 

A elTected an alienation in 1887 and died in 1894. 

ni' 2 ^ Fe"b;na?ri897. "or^OtTF'JbruaTy, 19M. the 

clomm j Wrs of A. brought this suit for possession 

BSiSilr'r 

Act of 1900 being inapplicable to the ^as®- 

Tf the last male owner alienated ana aieu u 

TuLsi u. Maihio Ram, 30 ?. H 19»^ 

__ Appeal-Time spent i» ?’■''« 

OcmZ Zief cLt, Vol. i r. XXm (1) «"<» 
( 2 ). . 

"mi Orders, Vol. I. to ‘’'j® ,.Xuv“y‘, and.« 
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Llmitation-coucUi. 


Uader the last part of explanation (l)to section 19 
of the Limitation Act, it is not necessary tiiat the 
acknowledgment under the section should be address¬ 
ed to the person entitled to the property in respect of 
which the acknowledgment is made. 

Therefore, where a judgment-debtor filed, within 
three years before an application for execution, a 
petition of iasokenoy in which he set out a list of 
his debts including the one which formed the subject- 
matter of the execution proceedings: 

Heldy that the statement in the insolvency petition 
was an acknowledgment under sectijii 19 of tlie 
Limitation Act, and that the application for t.xecution 
was not barred. Ham Pal Singh r. Nandlal Mar- 
WARi, 16 C. W. iV. 315 603 

— ■ ... — Mortgage suit—Sons of mortgagor not 

impleaded within limitation—Dismissal of suit even 
against ike mortgagor. 

In a suit upon a mortgage the sons of the mort¬ 
gagor were not made parties to the suit within 
limitation: 

Held, that the suit could not be dismissed against 
the mortgagor because his sons had nob been implead¬ 
ed in time. Bala Proshad i». Partab Singh 38 

- Principal and agent — Accoujits—Suit 

for rendition of accounts againstagenVs heirs—Rendi¬ 
tion of accounts, meaning of — Refusal, what consti¬ 
tutes- Limitation Act (.XP of 1877), Sch. II, arts. 02 
89, 120. 


The refusal by an agent to render accounts, men¬ 
tioned in Article 89 of the Limitation Act, 1877, must 
be an express refusal on a definite date and not merely a 
virtual refusal to be inferred from the omission or 
failure on his part to fulfil a promip made by 
him to render the account to the principal in answer 
to a demand by the latter. 

Bendition of accounts by an agent means something 
more than merely sending the accounts or making 
over account-books to the principal; it means an<l 
includes submitting and explaining accounts to tlie 
principal and paying over to him any balance which 
might be found due from the agent upon the taking 
of accounts. 


A suit for rendition of accounts, against the heirs of 
a deceased agent, as regards the receipt by liitn of 
the rents and proticsof the principal’s property which 
was under his control during his life-cime, with a 
prayer for realization of the amount due from the de¬ 
ceased’s estate, is governed by Article 120, and not 
by Article 62 or by Article 89 of the Limitation Act, 
and limitation begins to run from the date of the 
agent’s death. Pataia v. Imtiazi Jan, 1 P. B. 1912; '63 
P. VV. R, 1912 

Limitation Act (XIV of 1859;, s. I 

(I2X.I5; ^63 

_-(XV of 1877), s. 14 

S. 18 63 

S. 19 603, 702 

Sch. II, art. 3 541 

_ — art. 44— Suit to set 

aside alienation by unauthorised guardian 


Limitation Act— (1877)—coucid. 


-Sch. II, art. 62 - Suitifor rendi- 

tiou of account against agent 930 

----- art. 89 - Suit for rendi¬ 
tion of account against agent—Kefusal, what con¬ 
stitutes . 930 


art. 

art. 


profits by a Muhammadan 

—-art. 

money due on registered bond 


91 982 

109 —Suit for 

791 

I 16 — Suit for 

440 


--art. I 18 —Ko declara¬ 
tory suit instituted—Suit Jor possession whether 
barredby the Article. 

The omission to bring a suit, within the period pres¬ 
cribed by Article i 8 of the second Sclie'luie of the 
Liiuiiation Act, 1877, to obtain a declaration that 
au alleged adoption was invalid, or never, in fact, 
took place, is no bar to a suit for recovery of posses¬ 
sion of property from the person relying on his adop¬ 
tion. Muua.maiad Umar Khan v. Muhammad ^Taz-ud- 
Dis Kuan, 6 P. \V. U. 1912; ^1912; 1 M. VY. N. 77; li 
M. L. T. 76; 9 A. L. J. 1^7; 15 U. L. J. 172; 12 P. L. K. 
1912; 2^ M. L. J. 249; U Bom L. K. 182; 16 C. W. N. 
458; 39 U. 418 344 


-art. 120 -Suit for 

rendition of account against agent’s heirs 930 

- art. 120 - Illegal attach- 

ment and sale—Suit Jor restitution and declaration 
—Limitation —Cause of action. 

Where property has been wrongfully attached in 
execution of a decree and has subsequently been sold 
ill pursuance of such uiiachment, a suit lor a deciaia- 
tiou ihat the attachment was illegal and for resti¬ 
tution is Within time if brought wuhin 6 years from 
the date of sale, though more than five years from 
the date of atiucliment. Though the uttuchmeut 
gives a cause of action for a declaratory suit, the 
sale gives a fresh cause of action as, till then, the 
title m the property does not pass from the owner. 
Ananxakazu UARU V. 2^ARAYANARAZU (jAKU, (.911; 2 
M. W. iS. 531; 19 M. L. T. 594; 22 M. L. J. lU8 bb 


---art. 127 does not ap¬ 
ply to Muhammadans 791 

----art. 144 343 

--— art. 144 — Suit to set 

aside alieuutiou by unauthorised guardian 976 

--- art. 158 —Application 

to set aside award—Limitation runs jroin date oj 
submission of award and not from date oj notice 
—Civil Procedure Code \Act V oJ i998;, Ciich. II, 
para. 15. 

The period of limitation under Article 158 of tho 
Limitation Act, 1998, for making an application to 
set aside an arbitration award is j 9 days computated 
from the time when the award is submitted to the 
Uourt, and not from the time when the notice of the 
submission of the award is served on a party. Man- 


BoCR Mahomedin, 5 8. L. it. 125 234 

- —art. I73A 424 

- art. 179(3) 140 

-art, 179 (4) 189 
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Limitation Act dX of 1903), ss. 2 (7), 

| 4 _,- 5 ’u ,7 acjnin.<t Vvhlir OJficer without prior notice 

DismUsol o/ .<uit-tSubse<iuent suit 

[exclusion of period token up b,j first suit-- Good 

_ ■' (tnusc of (I like nature —Oeneroi (.lauscs 

Art IX ff\S97), s. :t ( ?Oj-Cu-a Procedure Code ^Act 

V of 190S), A. 80. 

A brought a suit on 7th April 19 C 9 for damages 
foreertain acts done by B in his orticial ca^mcity in 
July and August 1908- The suit was dismissed on 
■hull May 1910 as Lob being maintainable for want or 
prior notice to B A- thereupon gave B. the required 
iioticc and instituted tlie present suit tor the same 
relief on Kith September 1910. A claimed to exclude 
from the prescribed period of limitation the period 

during which the first suit was under trial ' 

Held that A. was not entitled to the exclusion of 
tliis period under section l-iof tlic Limitation Act. 

In view of the well-known and old sianding proce¬ 
dure requiring previous notice to a Public Othcer of 
an intended suit in respect of acts purporting to be 

done by sucii Public OlHcer in his olUcial capacity 

and the clear and unqualified terms of section 80 of 

the Civil Procedure Code, A. could not be said to 
have acted in good faith in bringing the previous 
suit within the strict detinition of the term in 
Bection2 (7) of the Limitation Act or 
sense attached to tho term in section d ( 20 , ot the 

General Clauses Act. 

Mothura Singh v. Bkuwam Singh, 22 A. 248 at p. 

203, doubted. , 1 * op 

Obiter dictum.-The want of notice under section 80 

Civil Procedure Code, is not a “cau.se oi a bko 

nature” with defect of jurisdiction witliiu tho 

meaning of section 14 of the Limitation Act. Man(> 

MANMAL V. Fbknanpkz, ') S. L It. 18L 


Limitation—U9C8)—eontd. 

Chief Court hehl (hat lie «a 3 r.ot a pauper and in 
con.plia.K-e with tl.o Co..rfB order he pa.d the oeces- 

sary Court-fee on 2Ist June 190J. 

held that under tho cii cumstances, the appoHant 
was entitled to the benefit of section o of the Limita¬ 
tion Act. SiiADi Khan i>. Beebee Umdan BegaMj34 

P. W. U. 1912 ' ^ 

5 12— “Time requisite 


s. 5 


850 


__S« 5 —filed one day 

beyond time -Delay in nfire of (Jourt to delirer copy 
^Siifi'icnt leason—Mfsapprehcnsion of fact —Second 
appeal—liight of appellant to raise question. 

liy reason of /he dehiy in Gie oIUjo of the Court, 
copic.s of judgment ami dooroei of tin' li '-it Court 
were delivered to the upjiiillaut I ito so tint the appeal 
in tho lower Appellat»‘Court was tiled one day be¬ 
yond time, 'fho lo ver .Vppi'lf to Court, misappro- 
hending tho f:ict as tf) t.lie <lel ly in liliiig the appeal, 
dismissed tho appeal as tinie-barrod; 

Held, that this was a case which eminently re¬ 
quired tho exercise of the discretion of Gio Court un¬ 
der section 5 of tlie Limitatiiin Act. 

An appellant is not (hiliii Ti' 1 fro ii niging in socotnl 
appeal that the Io.vcr .Vnp.dhite Ihitirt lias impropmly 
held that no aullb.nent ciu.s,' existed f >r delay in filing 
the appeal, when it is found that the loaer .Appellate 
(h)urt misappridiomled tho fu-!s. B \l.nja icrXi» 
Kuxdan Lae, 9 A. L .1. lo —- — 


for obtaining copy”—'Suffirient cause -Extension of 
time on the ground of appeal being a strong one 
Applicalion for copy returned jor presentation at 
another place-Time allowed Jor journey. 

An appeal was decided by the A<1ditional 
Judge of Feruzeporo sitting at Ludhiana on the 2oth 
of July, 1910. Tho appellant applied for copy of judg- 
ment and decree at Ludhiana on 2 1st October, 1910. 

As the reen ds had been sent to Ferozepore, his appli¬ 
cation was returned to him tho same da) or presen¬ 
tation at Forozepore, only a few hours journey from 
Ludhiana. Tho app ication for copy was nob present- 
ed at Feroz>poro till 24th October. Copy was 
supplied on 25tli October and the appeal was present¬ 
ed to the Chief Court on tho 27tlr. j. e 

Held, (U that the appeal was one day out of 

* T 0 

( 2 ’ that a full day could not be allowed for the 

journey to Ferozaporo from Ludhiana; 

( 3 ) that the o;der for presentation of the applioft* 
tion at Forozoporo ivas perfectly jnstihed: 

(4»tliat there was no grouml for extending the 
time under section .3 of tho Limitation Act, as the 
appellant waited till the full period of 90 days WM 
on tho eve of expiring before ho took any steps to 

obtain copy. . ... 

Indulgence can bo shown to one party in a civu 

case only at tlio expense of the opposite jiarty and 
tho plea that an appeal is a strong one and ^ 

succeed is no ground for sho.viiig indulgence to the 
appellant. I.ae Singei v. Bala 8 ingu, 68 P. W. ^ 
1912 


s. 12 


714, 850 


_ _ S. 1 4 —Suit against PabUo 

OlHcer without prior notice -Dismissal of suit — 
Subsequent suit after notice -lixclusion of period 
taken up by first suit-“Good faith’’— 
like natuvo” 

— S. 31 — foreclosure of morf- 


--St 5—Pauper ap/ieal harroil 

technically --'*Su fjicicnt cause” jor erfcu'ling lime. 

Against a «b'cn‘»' dil 'd ISl.h Mav l iEl-'. Ihe de¬ 
fendant appliml to (.he Chief E'ourt <m Kith June, 
1908. for leave to appeal as a paujicr. An inqnirv 
as to his hiiancial eoudiGon having been ordered on 
24th February 1999, the District .Tudge reported 
that he was a pauper. After that his fatlier illed 
leaving property whicli ho iiihcriUvl Up >ii Jils tho 


gage of 18G9 —/!/i>ni/u/ioH. 

A mortgage by conditional sale was executed on 
2(illi Marcli' I8t>9, it being provided that interest 
oil tho mortgage-debt should be paid annually and 
that tho mortgagor would bo bound lo deliver posses¬ 
sion to tlio mortgagee in ease of default in payment 0 
tho interest. The term of the mortgage >vaa six 
years, tho condition being that if the mortgage ww 
not redeemed by that time tho transiotiou would be 
deemed a sale Tho mortgagto brought a foreclosure 
SEiil ill May 1910. 

Held, that the suit w.as within time. Jakbi Bmam 

7’. (illASCKUAN. OU** 

---Sch.I. art, 10 645 

arts. 23,36-suit for 


damages for conspiracy 


721 

979 


art. 83 


GENERAL INDEX. 


Voi. xin; 

Limitation Act - loos) concia. 

-Sch» I art, 9 l 


ber of loint f-imn,- 9l—Suit bv tnein- 

niort<>-i<re ^ of invatiditv of 

547 

damage for conspiracy ^ 20-Suit for 

/ « I 

530, 

art. 130 513,®’ 

^ 517, 518 

arts. 134, 142 

art, 144 


art. 120 


790, 


art. 148 
art, 158 


375 

520 


loos': "f “'® Limitation Act {IX 


of 1008- annlTIoT ? ^ Hie Limitation Act { 
ledge of the decree"petitioner had kno^v- 
duiy served -as not 

be was du^ser^re*d butYl^ defendant alleges that 
any of the nronel; kno.vlodge of 


;c73 

Loan ^ concld. 

Wlioi-o a bond indicated tliat the dobtoi- iva^ to b» 

athtTJ^^bt--- 

fonb.:LKn:;::t^::;::rthr^^^r';:a;'7:^^ 

deK--^ " ‘'■" 

oi the term, and that tlie creditor u ns nnj- i. “/ 
sue wlienerer he failed M Jl rl ^ 

H. the bond at the precise point of rime when 
«a 5 assumed to be recoverable from a tenant Ram 
^A1^A1N OIXGH V. OuiXDJiA NatH, Jo C. L. ] 7* £^4Q 

Local inspection- 6 VL«,-n«; ra.se - Ooussma 

to place on record res,,Us of inspection if fX 
rrreyulant.-P,^^^ 

s. 2.)3 Mere local observation, if, can override need’ 

of evidence-.Vote of inspection to be placed on 
record-Omission, effect of. P^o.ea on 


Lis pendens inapp,icabreV„ Intlbie p4'5 

---, 849 

denevof suit in executed during pen. 

p.-/ s^tzsnsrsisi “ "-aV.' 

7 W„vT^ o 6 {ij,at,oa to re-pnu- 

Umuatton Act av 0/ im), Sch. U, Art. H,i- 
Money due on registered bond-Tune begins to run 

Every loan implies a promise to re-pay and an 
uulTorL^n indebtedness is eqidvaleat to 

eZi qI T obligation. 

bio^eiifd'^r 

bn^it ^ payment tvas provided 

ponsible lor any deficiency: 

ife/d that the creditor was not limited to that mode 

alone if It was found insufficient to satisfy the debt 

nd that a suit Avas maintainable as upon a personal 
obligation to re-pay the money borrowed. 

A suit to recover money due on a registered bond, 

IS a suit for compensation for the breach of a con* 

registered, within the meaning of 

Limitation 

^obocoomar y Siru Mnlhch, 6 0. 94 and Hussain Ali 
y. hafiz Aliy^ 3A. 600; relied upon. 

l^be suit must be insti¬ 
tuted IS SIX years from the date when the contract is 

fh„ d 1’ “i' '“'® successive breaches, from 

is r ‘"'T'' °f "'bich the suit 

IL ^ ‘be breach is continuing from 

the date when it ceases. 


It cannot be said that in all casi.s, an omission to 
place on lecor.l the results of a local inspection is 
a fatal error of jurisdiction apart from any prejudice 
which It may cause to the accused ^ jndice 

relfed upoT'' 

Where a .Magistrate made no noto at the time 

of h.s local inspection, as he slioi.M have done b't 

embodied the result of his inspection in his iiid: 

ment delivered four days later and when w m Te' 

saw mast have been fresh in his memory: 

ffrfd, that his omission to make a note at the time 

though irregular, eniild not be said to have caused’ 
any failure of justice. caused 

There are three kinds of local inspections In 
those anthi.riaed or directed by the Oriinina 
Procedure Code and wl.iclr are governed by the r, les 
and limitations imposed by that Code ( 2 ) tl ose 
which are in the nature of a view by the Ju, „ 
laid down m section 293 of the Code, and the u jl 
trates, having the f,.actions of both -liulge and Ju.-,? n 

cases decided by them, may view the place in ai v 

ca-e, to fol ow or understand the evidence, and Z 

those held by the Magistrates to satisfy themselves on 
certain disputed pomts 

ifeie local observation cannot be allowed to over- 
nde tbe necessity for evidence and a case cannot 
decided merely on an obiervaiion made by the Cour^ 
locally. 

It IS not a positive rule of law that a noto must bo 
placed on the record on the spot at the time of th« 
local inspection, and if the omission has nob nre 
judicod any party, the irregularity cannot evclud- the* 
relevant and important nvitter-the Magistrate’s local 

inspection. " 

A Magistrate cannot import info his jiidr,nen^ 
matters of opinion and inference based on circuni" 
stances not on the record. Alia Kai v. Jnivr-nJ 
Tewari, 16 C. W. N. 426; 15 C. L. J. 4J3 344 

Local investigration, application tor- 

Refusal - Dt'^cretion ^ 

A suit was in.sticnted on April 28th, 19J6, the issues 
were settled on Xovember 2idt. and'after several • -I 
jouriimeuts, the case was set do.vr, for May ] 1th I 907 
Avhen an application for a local investigation was f - 
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Localinvcsti^aiioi-concM. 

T.o case was 

it was aictl ' nroDerly be interfered with 

cisc of oiacreiion as can prop y 

on second^ appeal. Rajenura 

ASMUTOSH SaNVAI. rt^,#ortii4> 

Lower Burma La”^,^”,9,-Rr. 51 , 

52 ^ 63 , 69 

„,ent-Dfmarcaled S"‘‘V _ p„g„r/(i. r. bn.in<i 

a„rf •.(,»« 0/ 

fo j>roir xUegnj to comply with a notice 

In a prosecution for 1 . ^ dernar- 

of ejectment from an t,y the accused of 

ciited KrHz.nK K™'""'’ "i . ,,(3 f^iu.re tocomoly with 
the receipt of nol.co end «' u^t he has 

it does rot amoupt to . ^ 

committed an ejectment. The pro- 

secution must prove no , it t,ut that he was 

served with a ‘ nrcoutrav.miion of rules 

actnallv oc:upymf? the .ano m e 

under the hand and Keveiuie A . available for 

It-.les 51 and ni ""“Action 19 of the Act, 

temporary ,rented nrazinn (tioiinds. 

and do not ^Pl-b'd m _ 


.. „Hitarv Village Officer 

Madras Hereditary v 

ACt-concld. __ 21 — 

fculer-Proprietary estate 
Cout fs. 




l^Jjllft^^^h^-ci^a^h on itraz. 

ia„ grounds. Mai.ah Sauib u. Kmpkrou, 4 HuR 


Rule 69 deal 




S, I 9 - 

rules under,-Rr. 



51,52,63,69 216 

Lunacy, imi-ry tow Art dll 

lui-arivtis; City iviunlcipallty Act (in 

SS. 262, 420 Keeping a pandal 
of 190+ , made," meaning of- 

Thl"expression ^^hal/be 

'clntunctm? amrles n/t me'a.t ‘shall be composed 

° 'Jhe mere exmlence Tf proof^hat 

mable materia “ ‘ constitute an offence 

the accused construcu.u i ,0191 \ M W N. 

Emperor u. Aniiiasavat.oo Naidoo, ^, . • 

__s. 420 „ 832 

Madras Civil Courts Act (HI of 

‘”,07 3^, S 14_/„(er(i..mdr;, arder-Remeion. 

The HiRh Court has jurisdudiou to interfere with 

inlerluciitory orders of suhord.uate Courts. Cl^LA- 
S*,MY OtlRTtV U CHALASAMV ^ (I OI 

Madras Estates Land Act (i oi 

Madras He^reditary Village Offices 

Act un Of l 895 )~-inif//..>.- a/>p/nvir>ie fo 
Oadaln Venice, inam — hi'.inny sernre, aale 

of^Piihlic })olicu. 1 1 

Madras Act III of 1895 does not apply to a C^adala 

service tnaai. • . • f 

'I’he sale of a service i«am, the service consisliii}' ot 

bearing a palanquin of the zemindir, is not contiary to 

^.xixi:,. .xtUnv Yiman’I Sitaram Sastkui.u r. (loRX 

19D 


bearing a palanquin ot tne zernuumr, is mn. < 
•public p'licv. Yimani Sitaram Sastkui.u 
Bamudd, (1911) 2 M. W. N. 588 


. V to en^erlain olftiras 

Civil ‘'ourts fficrorvillage carpenter m u 

to emoluments of the o* aoverned ^y 

proprietary estate. Sucl MoTAYAtrA 

tionSclause .4 of ActJ^ U M- 1^- T. lb 

[i*o;^7i\lv^"U^ 

Madras Rent Recovery Act^Vin^^^ 

1865), S3. 10 . ‘^’7 Court-Suit/or 

o! tenant by illegal order ^ 12-Suit /or 

possersion and dam I' - m^^iproceedings,’ meaning 
damages alone maintainable 

elected from his land by an 
nlleged illegal order of g. lund- 

‘'^);:^d^";mlthesultf.mpo—^notmainlain. 

able, but that the suit fo n eeclion 49 of the 

The expression gedings taken by a pubho 

Act is not lestncted to p ^ Madipati Vbn- 

officer or 585, 10 U. I- T. 54'^ 

Kataramana, (i9in ^ 17& ^ 

22 M. L. .1. 127^ _ _ gg_ 12,41,49,70^ 

Maintenance, 

~Moiment for to.eozhi-PaHt- 
Slate-Big^ ot igdor 
members 300 

___ ffrant-Grant to two ladies 

Interest iihettier may he of two ladies 

K. executed an 

rUoi"thr«rourt wt tobe continued as mainten- 

Held, upon a ; thoT constituted 

the grant was vivo^shStntor ss.. th^ 

one grantee with right of fiur 

so long ns the two Ijidie death of Q'ther, 

Iv entitled to Rs-6o9 ruind to the whole 

IL other as survivor won d be 

sum ot RS. ti50, and that upon the “ gg 325 

allowance would he reduce p .j 

would bo continued in favoitr the^ p 

Held, further, that on t yj he treated as 

which had occurred due J’®r would be 

i^ropprtN^ in respect \s\\btqo notbv inherit* 

IntiUedtosuoceed by survivors certiheate 

nnce, and tnat, therefore, ' .^ gurvivor in order 

>vns necessary to be taken out by the aurv.v 

tn ontitlo her to a decree. 


V 


GENERAL INDEX. 


VoJ. Xill] 

Maintenance Grant-condu. 

Beejraj v. Bhyropersaid, 23 C. 9)2, referred to. 

Held, also, that, althoug^h the ekrarnamah does not 
provide for payment of interest upon default, it is 
open to the Court to award interest in the shape 
of damages for unlawful detention of money Ma- 
THORA PRASHAD V. RuK.MIXI KoER 148 

iVlalabai* —Temple — Uraima of Kar?ioian of 

a tnrwad — Renouncement of Karnavanship — Reneival 
of lease- Dona tides. 

When the Karnavan of a larwad is as such the Ura- 
lan of a Devasom, and he renounces his Karnavinship 
he ceases lo be the Lralan also. The Uraimaship is 
incident to the Knrnavanship and unless the Uraima¬ 
ship is expressly reserved in such cases it passes to 
the next Karnavan. 

A renewal of a lease of Devasom pioperties is not 
binding on the Devasom if it is not granted bona fide 
in the usual course of management, ^arippala v. 
Muchai Manakac, 10 M. L. T. 526 233 

Malice —Wrongful attachment-Malice not neces¬ 
sary to be proved 799 

Malik Qabza — Powers over houses and site 
occupied 40S 

Marriagre. See Legitimate. 

— -Second maniage by Christian within 

6 months - Decree nisi 9S8 

Marumakkatayam Law - Marriage gifts 
—Effect of death or divorce of the w'ife 236 

-—-Moplas —Maintenance 300 

Master and Servant — Act done beyond 

scope of duty 101 


1076 

M e rg*e r— Mortgage - Subsequent purchase —In¬ 
tention to keep the mortgage alive 619 

Novation of contract—mortgage-deed execut¬ 
ed in consideration of previous bond—Deed not 
registered —Waiver-Right to sue on previous bond 

858 


Minor, GcAuniAxs and Wards Act. 

-. Muhammadax Law-Guardiax 976 


Guardian —Buddhist Law 


—I- Specific performance - Contract on behalf of 

minor—Minor’s benefit 


~ ~ Suit against Guardian ad litem confessin*^ 
judgment —Subsequent suit for possession by minor 
not barred-Inquiry into censideration and neces- 

sity—Negligence of guardian 20 

- - Contract—Misrepresentation as to age—Bur¬ 
den of proof—Estoppel. 

In a suit brought on a promissory-note.the defen¬ 
dant pleaded that he vvas a minor at the date of the 
execution of the note: 

. Held, that the burden of proving that the contract 
was a valid one and not void ah initio lay upon the 
plaintiff. 

The plaintiff should have proved that the defendant 
was not a minor at the time of execution. 

A minor is not estopp d from pleading infancy 
by reason of the fact that ho had been guilty of 
fraudulent misrepresentation regarding his age. 
Kaxhaya Lal V Girdhari Lal, 9 k. L. J? 103 956 

- Ouardian or Manager of minor - Contract for 

purchase ol immoveable property-Specific perform¬ 
ance - Mutuality, want of —Rowers of minor's 
Manager and of his guardian. 


- --Perry contractor’s servant 

—Levying of excessive toll 780 

----- Contract of service—Speci¬ 
fic performance 868 

--Servant ac.ling outside the 

scope of his autboiity—Liability of master- Secre¬ 
tary of State for India—Liability for illegal re¬ 
moval by Railway servant 237 

—■■■ - Neglect by servant in com¬ 

mon employment—Liability of Master—Duty of Mas¬ 
ter to employ competent servant and use fit machi¬ 
nery. 

In India a servant has no cause of action against 
his master for the neglect of another servant in the 
common employment of the same master and this not¬ 
withstanding the fact that the nature of the employ¬ 
ment of the servant suffering the injury and the 
servant whose neglect causes the damage is very 
dissimilar. It is the duty of the master, however, to 
employ competent servants and to provide proper 
appliances for the carrying out of the work. Balan- 
CHETT V . Secretary op State, 9 A. L. J. 173 417 

--- 'Port bv Qovernment servant 

— No cause of action against Qovernment. 

Where a tortious act is committed by a servant 
of Government, owing ro cirelessness, there is no 
cause of action against the Government. Kamasawmi 
Aiyengab V . Mctbusawmi Aiyer, (19123 1 M. W, N. 

799 


It is not w'ithin tlie compateuce of a manager of a 
minor’s estate or vviiliin the competence of a guardian 
of a minor to bind the minor or the minor’s estate by 
a contract for the purchase of immoveable property. 
And, as the niinor is not bound by the contract there 
i- no mutu liijy and the minor cannot obtain 8pe.;ific 
performance cf the contract on attaining majority. 

Q«;ere—Whether there is any difference between 
the position and powers of a manager and those of a 
guardian of a minor. Mir Sarwarjax v. Fakhruddi.v 
Maho.mbd, 16 C. W. N. 74; (1912; 1 M. W. N. 22; 9 A. 
L. J 3.3; 15 C. L. J. 69; 14 Bom L. R 6; 39 0. 232 21 
M L. J. 1156 331 P.'c. 

■ — —Guardian—No one fobs appointed guardian 
without his consent —Proposal of guardian -No con¬ 
sent to act—'Whether * ompetent to Coitrt to appoint 
him guardian—Married woman, if coul i be appointed 
guardian ad litem —Effect of appointment —Civil 
Procedure Code \ Act XIV of , s. Abl—Civil 
Procedure Code (Act V of 1903), 0. XKXll, r. 4 (3;. 

No person can be appointed to act as guardian ad 
litem of an infant, without his consent. 

Jadow V. Chhagon, 5 B. 306, relied upon, 

'I herefore, where the mother of a minor was pro¬ 
posed as guardian adbub she never consented 
to act as such, it is not competent to the Court to 
appoint her guardian ad litem of her minor son. 

Where a married woman is appointed guar¬ 
dian ad Itfew for an infant defendant in contraven¬ 
tion of the provisions of section 457 of the Code of 
1882, he must be taken to have not been representtd 
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lU'.'j 

lYlinor-conci'i 
f,„- the nurpos. of the suit.: it. hict, he is in tite satno 
„o-itinn its if he «iis not miicie n ptirfy to tlie sii t a- 
,n' 11,0 contrt.vention of the stutnte is not merely an 

huL, hot tentlers the ..rocee,^^ " " ' 

BO tar as the is comcoi ne-l. NaumnoU 

r. .1AFU Mi.sTKV, lo !-»• J 

IVliSChief-b'nlawful asaeinbly - Intention -Mak- 

ins^liteh through Unilway- Molive-hetting 

run oil' fields oS accused 

miSCiir^tiOn.,^^;;ett JPHV ootrintle tie- , 

7 ;,ire ,n,cn comm,:nces -rre.[^:.<scr, rnrnj.ng aicny 

{;;,l/.r/,re SMinn n( .lMar,ce of mr.c m./es- 
Ritlinii!^ cited to jury. 

The right of prirato .lefence of “’7; 

me,tees tvhon reasonahle apprehons.on 
t' e nrope.ty eommeneesi ami it |>erson3 li.no '>i„i u 

li'eininl i^iriy away one's ctop it ^mn^ 

that he is hoiiml to go nine miles to fete t « 0'“^; 

It was, therefore, misilirection 7'^ 

Jmlge ti leave it to the jury ''hot lei Urn fart 

that the Ihanol, was only nine miles ‘ 

place of occurrence, iliil not take away H'e , it ot 
mivate ,h fence. The same ( oiisKleratlon applies to 

the remeilies in the Civil Court if the Jmlg'e refers 

‘“Nrr'i'ilirigsoraiitlioiitii.s are even to be filed by 
the .Imlge to the jury, nor are they to 
clifTerentiate or form any opinion wh.itcvo J 

authorities. Such procecl.iro coiisti ntes ^''-dnee 

lion. Mkiikii SAiimtii v. Kmi’KIsor, lb C. j g 

__ __to Jury—Aliaenceof evidence 

tliat accused caused ^M'ievous liurl - U'lrt 
sumo of the rubbers-Diroction t« convict 

IVlisioincicr of causes of action 

bejore ueiv Ciul I roredurc Codc-i>econd (lyveul 
njfer ucw Ccde-foncr.-^ of Apiulhfe_Court Ur. 

t roredurc ('ede (Art SIV oj s o,«-C.rd / ro- 

cedurc Coda (Art \ of UOh;, s. !!<» -.sVro»<[ 

Interjaicure on the jroini'l «J mh<joiruUy 
Ai>yell<tlc Court -l‘rnclirr flaiulijif to get relief on 

hi.-i own light. 

The (J' 111 t v\ ill not iiilt-rlrif wit li I lie jnd^incnt 

of a lowt'F Court on the L'i(*uiid that tlicre lias 

bci'ii a misjoimh r of laiisi'H ot action 

Section bd of the Civil Ih ■ ccflu i'- Code (Ai't\ of 

190H) la-''II lutes t he pi ■ >t < ilii m- ol un A Court 

and :ii'])ties to all aj’i'f ;>I.A hiiii il allt'r the Aetcanio 
into force, alth'MiLjh at i h<- t imo of t hf iiist it uiion of 
the orij^inal suit llie oM ( ivil I'p i - 'lui'' t ode was in 
force wliich coutaimd no piosi-iviti ecM'ri’spoiulini^ 

to section hd. 

WliCi'O an AjUtellate ( 'iiiil ovenuhd a j>h a of 
ifjoinder of eau.si's ofacli'Ui and | a>.M'd a deiueo 

. I - - _ • * - . r i I .. I. . I u.. I » i .. 1 t 


Mortgage- Sec Intehest 

'“ii 


-CoiiBidenrt.oi , P-..^ 

foreclosure, inuintainah y 573 

veyunco, difference between 

by eo tenants-«^^^^^^^ 


_ hy eo.te„ants-.un-gu^ 

l:r:l"uTb; bot h lan^dlords ^ eject niortg^age^ 
— Surrender, effect of 

redeem subsnp.ent to auction sale 
_Foreclosure, See Regulation XVII of 

1806, s. 7. . 

to previous mortgagee mor'o-age—Demand- 

bo determined - Incomploto mortgage i^e 

Actiuiescence- Payment of inteiest 

-Personal liability of mortgagor 3U^ 


_ Adverse possession-Mutation as owner, 

,jislration Act (llloflSlV,^- 1'. 
r^-iSe-rrUor bj mrtely ^oMmuing^ia^Ms 

lr;imv'ing‘rt'hc arttlally purchased the equity of 

'"'vTtrrAllV .S'liyud Ala,n Klu.n v. yasfn Khan, 17 B. 

^<lccr‘’ot sale of immoveable properly, «bioh js 
subject - n'Tct^ Kthe s^le ' 

cm "it-rmi'" cLuidiiig tbc --‘b-^'-ncy is le^s 
u”an Us. 100. Leuna SiNa.i, v. Santa S.Noti, 9 ^ 

_As.sip-.me.if- Su.'f of 

to date of mortgage in assignment-deed Right CJ 
plandijj to prove that snit mortgage rras assigned. 

— Tz- 

.. 

— Ainonnf payable. 

Wbero ill a suit for sale ou a mortgap. 

• -^ .^.^. n DOriOtlS Wltniu >yiiiw 

lelicf ou^dit to be aiili d loa jdaintiff except it docs not pio I ^ Awnh other* tUo deoro© 

bis own .■igbl.s, Tk.i .Mat. r. .1 .'n ii-m,.i.,i I-ai'a- dilTcrent parlies might “X^ees frO.U 

,A, 11 M iCr. v.m (101'2) 1 M. -n'. N. ro, JT M. ci.iiuot debar one ot ‘ 

7S8 enforcing bis mortgngo in a subsequent suit. 


'»• A,.......--. .. I 

n tbo merits of the case: it was /ii.- that llic (’unrt 
f second appeal should not i'‘Vium‘ ihal tlccision on 
he ground of inisjoimlci*. An A|>ji'Hate Ctuiit l;a3 
O try tliC suit and has the sani(‘ funclit>ns and ti;0 
amo powers as tiio Court (»f lii si insianc<* siihjccl to 
my Uinifa'iou expressly imposed hy the l.o^^islatuie. 

No Ielief ou^dit to he ‘ '-> ■ >iv <.v.*.v« 

iS to 
VAMMA 

L. J. 
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IVIortgrag'c —contd. 

Where one of the subsequent tranaferees pa^ s off 
the amount duo under tlio decree, he or his heirs can 
hold the inort«<age ou foot of which the decree was 
obtained as a sideld against the otlier puisne mort¬ 
gagees. 

A transferee wlio pays off the decree is entitled to 
olciiin the auiount due under the mortgage ou which 
the decree was obtained an I not merely"tlie sinn due 
under the decree. Kaxh.ai Lal v. Hulas Sixgh, 9 A. 
L. J. ;:9 939 

- E'luitahle mortgage ~ Deposit oj title-dads 

of Calcu,tia and Mojussil propert'ici-’Oue mortgagor 
having no interest m the Calcutta proprrtiea 
Jurisdiction of High Court to hear suit—Letters 
Patent, cl. 12— Transfer of Property Act (LV of 188lV 
s. 59. 

More than one person deposited the title-deeds of 
certain Calcutta and mofussU properties by wav of 
equitable mortgage. One of them had no interest 
in the Calcutta properties. A suit was brought in 
the Calcutta High Court, to enforce the mortgage: 

Held, that as the documenis were pledged by the 
authority of all the mortgagors as security for the 
re-payment of a debt which they jointly incurred, 
and as part of the property was within the local 
limits of the jurisdiction of the High Court, it was 
not relevant to inquire svhat interest each mortgagor 
has in the properties; the fact that one of them has 
no interest in the Calcutta propeities, would not 
affect the jurisdiction of the High Court on the 
mortgage. Matigara Coal Co. I.to. v. Shragkbs 
Ltd., 38 C. 824 429 

- executed and attested on certain date, hut 

registered suhsequently—Another mortgage of same 
property registered in the nieantime^Priority— Re» 
gistration Act (III of 1877;, ss. 47, 50 
A mortgage deed was duly executed and attested 
on January 19th, 1903, Another mortgage of the 
same property was executed and registered on 
January 22nd and on January 2-^rd the tirsb mort¬ 
gage-deed was registered und on that day the date 
of the deed was altered by the mortgagor from 19th 
to the 23rd January: 

Held, that, the tirst mortgage should have priority 
over the second mortgage. Jaduxandax. Frosad 
Singh v. Koer Kalyax Sixgh, 15 C. L. J. 6l ; lb C. 
W.N. 612 653 

-- executed during pendency of suit in \vhich 

mortgagor s title to the property is in question — Lia 
pendens—Kes judicata. 

A mortgage, executed during the pendency of 
a suit in which the mortgagor’s title to the property 
is in question, is subject to the result of the suit. 

If the suit is decided against the mortgagor, any 
subsequent suit by the mortgagee ou the basis of 
the mortgage would be barred as res judicata. Kol- 
pATi Kuar V. Kajdhari Lal 641 

- Interest—Delay in suing—liedemi-tion by 

co-mortgagor of part of property— Right of mortgagee 
to allow partial redemption—Jurisdiction of Civil or 
Revenue Court—Mortgage with possession—Mortgagor 
undertaking to assist mortgagee in recovering pro¬ 
duce, status of. 

Mere delay in suing is no sufficient reason for 
refusing to allow a mortgagee full interest at the 
stipulated rate. 


iViortg'ag'e- contd. 


A mortgagee is legally entitled to allow redemp- 
tiou by a co-mortgagor of his share of the mortgaged 
pro[)ert3' only. 

Where a inortgaL'e-deed recites that possession is 
gieeu to the mortgagee and the mortgagor only 
agi’ces to assist the moitgagee in recovering produce 
from the tenants who are in cultivating possession of 
the mortgaged land a suit for recovery of possession 
by the mortgagee against the mortgagor is cognizable 
by a Civil t.'onrt. 

Buta Shah v. Kalu, 46 P. R. 18!)o (F. B.), distin- 
guijheil and explainetl. 

A mere engagement by the mortgagor to assist 
(he mortgagee in recovering produce from ten- 
ants does not make him a tenant under the mort- 
gngee, he is at most in some sort an agent foi- the 
mortgagee. Ahmad Kha.\ v. Ratax Chaxd, 53 P. W. 
R. 1912 539 

- Personal covenant—Suit on mortgaye ^ 

Withdrawal of prayer for sale of hypolheca —Second 

Appeal, value 01 , is determined by oriyinaL value of 

buit. 

A deed of mortgage provided as follows “ If l 
fail to pay the amount at the prescribed time f 
agree to your realising principal and interest 
... by causing sale of my jenmam and all oilier rights 
in the properties hypothecated and to pay'’the 
deficit, if any, in person.” Tiie mortgagee sued on the 
document and in tlie course of the trial withdrew 
tlie prayer for sale : 

Heid, il) that the plaintiff was not entitled to a 
personal decree for the amount sued for : 

(2. that a second appeal lay to the High Com t 
notwithstanding the withdrawal of the prayer for 
sale, as the question of whether a second appeal lies 
is determined by the nature of the suit as originally 

framed. Cherivoxni n. A heka Povile, .J91 ;T 2 M 
W. N. 587; 10 M. L. T. 528; 22 .\I L. J. 47 | 74 . 


- Prior and puisne mortgagee - Suit bu 

second mortgagee-Joinder oJ first mortgagee as pari,/ 
—Decree jor sale - Son-reservation of rights oj first 
mortgagee, effect of Whither bars first mortyageCs 
right to enjorce his mortgage, ^ 

A decree in a mortgage suit, brought by a second 

mortgagee impleading a prior moj tgagee as party do- 
feudunt, Mliich directed the sale of the property with¬ 
out reserving the lights of the prior mo: tgagee docs 
not, where the lattei’s right has been acujiUed bar 
a suit by the prior mortgageo for enforcement of his 
mortgage light. The decree in such suit does nob 
intend that the sale of propeity is to be in defeasance 
of the first mortgagte’s rights. 


It is not necessary, in a suit by puisne mol•t‘^^«r^.Q 
that the holders of pi ior mortgages should be made 
parties and qucsiio.i relating to their moi tga^'e de¬ 
termined. KaTCIIALAI MuDaLI f KuppaXXA Mnnir r 
(1912; 1 M. W. N. 41 ‘ IQ^ 


- - Redemption suit-Limitation—Mortgagie 

alleging transaction to be ^ule- Mortgagor contending 
fraud and asserting mortgage-Donees jrom mortgagee 
— Limitation Act (IX of D.OH), Sch. /, Arts. 91, l;j4 
142, \Mi~ Evidence Act\^l nj 1S7'2J, $. 92. 

A suit for redemption against donees from tlio 
mortgagee is not governed by Article 134 of the himi. 
tation Act as this Article does not apply lo persons wjjo 
aie not transferees for valuable consiJeiation. 
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iVlol'tg'age—contii. 

In a suit for rpclemption of tnoitpage, ttio molt- 
(..ngce plintleil that ‘I'C property had been rold to lutn 
U a reoistered deed-sale and not mortgaged 1 he 
contentron on behalf of the plaintiff was that though 
Ihe lied was executed by him it was a frauduler t one 
inasmuch as ho had been rnoured to sign it by a 
fahe representation that it was a moi tgage-deed . 

f/eiii lat the suit was governed by iVrt.cde 148 o 

io proTe the fraud and the fact that the trausaotion 

"■ Mrilther, that Article 91 or 142 of the Limi- 
tation Act was inapplicable to the case. Nga 1 aw ^ 

KrA Lu Gale, 4 Hch L. T. 2 O 0 

Jtkedemption-3uit Suit to redeem one par^ 

ticular mortgage - Decree for redemption cj later mo, f- 

ange—Cause of action different— Prager fo y 

Ither relter—Construction of do(uynent~En ry settD 

tg aceZL and record.ng amount due unde, mart- 

suit for ledemption it is imperative that 

plLntiff should say, in the event of 

mortgages than one, which mortgage he is seelting 

*°Wd*ien'a plaintiff sues to redeem a certain mortgage, 
chat :ilul:r mortgage is his cause of -t.oii, and to 
shift the attack to a later mortgage is to change 
suit into one based on a diffeient cause of action. 

A prayer “for any other rebel may well cover a y 
other rilief arising out of the same cause of actior^ 
but does oot cover a relief arising from a different 

"Z :nt“ry "relating to a mortgage already existing 
in which m-eounts are settled and a sun. is en ered as 
the amount due under the mortfrage, 

tide anew mortgage. Kakam CiiAXi. u. bui-TA^ <2 

P. VV. R. 1912 


[1912 


Bedcnflion, ,uil for-Poteen of rale- 


Duliee of tnertgagee and iu,c!,«rer-Inadequoey of 

In'pursuance of power of sale in a mortgage- 

deed the property was sold by the -‘ 

suit for reuer.iption against the ..iortgi...co and the 

purchaser the mortgagor alleged tinil 

Ury disadvantageou.s bat gave no hint 'o ‘ho < e- 

feiiLuts that they would be called upon at the t.ial 

to meet a charge of either cor. upt.on or collusion or 

to meet the ca^e t\mt the price was so low asm itself 

to lj0 evidence of framl : a r -i 

that under tl.ese circimistancos, that taiUuo 

of the delendnntsto pnahice counter-eyidenoo as 

totho value of the property did not .justify a Imd- 

inf; of the lower Court in , iTt ct 1 hat the sale was 

fraudulent. , , 

A mortf;nf;eo is not a 1 1 nstc* of the power of sale. 

U is a po^ver f'iven to Idin for his own benetit, to 

enable biin the heff r In icali/.-- Ids nu>,ti;a£;e-debt. 

If he exercises \l bona /ide for thut purpf so, without 

corruption or collubion with llie purehaM'r, the Conit 

will not interfere, even lhou«;li the sale be very dis- 

advantageous ; unless indei <1, the prii'e is so low as in 

ilFclf to bt* evidence of framl. 11 a i*i>i noton Isi.Axn 

Quarhy Co. Li) r, Ai.iik.n \Vksi-f:v, U> M. !<• 1 i,:>4i 

261 P- C« 

— Registered deed— Sul sequatt iriinslcrcc 


IVlortgagc-rontd. 

r. . ^ oLio nrooeriv hiuds the property as 

.'iiT'eqrent transfercL from the mortgagor , 
against sub.equei mortgagee to prove that 

e^^re. notice of his 
'""^Icnions of ^/J’jf Tilran un^^gretere’d 

tliet between a ^ " transferor is not entitl- 

(letcl or othI o qhuiiciqon v Chatar^ 

Od to diepoee of the property. S.m.KISo^ t. l^HAXAa 

SINGH, 8 N. L. R. 18 TT j * T 

_ Sale of equiltj of redemption-Vndertalc. 

i„g ly purchaser to pay ofS ”''>’''sage-Personal 
Uttltlfy to png-Balance leyMy recoreraUe-trane. 
ler of Ptopetly Act (II of 1882), s 90. 

The purchaser of an equity of redemp .on iB not 
nersonally bound to pay the mortgage-debt. 

^ A rortgngor sold his equity of redemption and left 

a part of the purchase-money with ‘*'® 
payoff the mortgage. The P^^haser did not do so, 
Ld the mortgagee sued on the mortgage and sold the 
mortwagrpr^m ty which was not snfficmnt to pay off 
t7e dec^etaramount. He then sued, under section 90 
of the Transfer of Property Act, for the recovery of 

the balance for the purchaser: 

JJeld, that the mortgagee had no right to avail him¬ 
self of Ihe undertaking given by the purcha.er to h.s 
vendor as the moitgageo was no party to the saK 
and that the purchaser not having entered into any 
contract with tho mortgagee, was ® 
whom “the balance was legally 

meaning of section 90. D'ts f. Ra_m Adtab, 

16 C. V\. N. 97: 11 M. h. T. 6: 9 A. L. J. - U91^) 1 
M. W. X. 32; 15 C. h. J, 68:14 Bo.M. U R. 

*^1 *- i - Subsequent purchase - Merger—Intention 

to keep the mortgage alive. 

Inojiisideringtho question whether an incumbrance 
should be deemed to continue to ‘g® 

ground that the continuaiico of it was for the bene 
of the person who has acquired the P™P®''*'y’ 
point of time to bo regarded is the date of the • 

tion of the property. If at tho date of the acqmsihon 
it was tlie intention of the parties to keep the >"C im- 
brance alive it must subsist. JooAL Kishorb »• WAM 

Narain, 9 A h. J. 226 


Notice. 

A rejjistcrcil morfgugc by a cntitlctl ( 


o 


_ Suit for possession by mortgagee -Vwree, 

form of-Lien to he left Jor determination in redemp 
twn .suit-Mortgagor leaving a portion of money J 
payment to previous mortgagee - Non-payment to 
previous mortgagee-^'Reasonable time hoto to be 
determined-Incomplete mortgage -- 
quiescence-payment of interest-Afortja^^ 

to possession on default in psiyment 0 / interest 
Mortgagor pleading payment loifhin tieelue years 

Limi/afion. 

Ill a suit by a mortgagee tor possession 
mortgagor, if tho right of the mortgagee 
Sion is established, it is snffioiont to pMS a d®”™® ^ 
possession .siiiip/icifer, tho matter of the amount ot 

the lien being left to be decided upon r®^®'"?*'®”-, ^ 
On 25th .lime, 1891, A mortgaged certain land W 
n. for Rs. 350. Out ot the consideration, a snm 
Us. 147-12-0 was retained by B. for payment to 
previous mortgngoo C. who was 1^®®®!®'°" ® B 

.art of the land. Two years elapsed without B 
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Mortg-ag-e —contd. 

paying off C. On 18th July 1893, A. again mort^'aged 
the same land to B for Ils. 0l)0. Us. i47-l2-0 being as 
before left for payment to C. The essential condi¬ 
tions of both the mortgage-deeds were that A. was to 
hold posst ssioD and pay interest at the stipulated rate, 
B was to pay off C. and set free the land with him: 
on default of payment of ititerest in any one year, 

B. was to be entitled to possession. It was not till 
1904 that B. paid off C. and so secured for A. the 
possession of the whole land. 

In 1907, B. sued for possession on the allegation 
that interest for the first six years on Ks. doO was 
paid by A. but nothing was paid thereafter. 

pleaded that the suit must fail because of the 
non-payment of debt withiu a reasonable time 
and further alleged that he had paid interest in full 
on Ks. 600 to date of suit: 

Heldy (1) that the suit was within time as A. liiin- 
self asserted payment of interest within 12 years 
before date of sui;; 

',2^ that by regular payment of interest A acquies¬ 
ced iu the continued possession by 0. of a portion 
of the land; that .4. acted as if the delay in paying 

C. off was not unreasonable and made B. under.stand 
that he did not intend to raise any objection on this 
score; 

that A. could not plead that the mortgage 
was incomplete and ineffectual by reason of n:)ii- 
payment of 0 *8 debt within a reasonable time. 

In deciding what is “reasonable time” for payment 
of the unpaid portion of mortgage-money the 
wishes and interest of the mortgagor are an import¬ 
ant factor—in most cases they are the decisive factor. 

The absence of a demand by the mortgagor upon 
the mortgagee for redemption of the previous mort¬ 
gagee would not prevent the mortgagee from losing 
tne benefit of his mortgage by reason of the non- 
payment of the debt due to the previous mort¬ 
gagee. Kiman V. SuLTANi Mal, 82 P. VY. U. 1912 

359 

-- Usufructuary mortgage - Liability of morU 

gagor and mortgagee—Part of mortgaged property 
taken out oj mortgagee*s possession—Mortgagee re¬ 
maining in possession of the rest for a long (ime, 
effect of—Interest — Redemption. 

A. executed an usufructuary mortgage iu favour 
of B. in 1880. At the time of the mortgage a suit 
was pending in respect of a prior mortgage of 1874 
by virtue of which a portion of the mortgaged pro¬ 
perty passed out of B.'s hand in 1886. B. remained 
in possession of the remaining property for over 24 
years without taking any steps in respect of the 
portion which hud gone out of his possession under 
the prior mortgage. In 1910 the mortgagor brought 
a suit for redemption : 

Heldj (D that, under the circumstances, mortgagee 
was not entitled to claim the loss of interest which 
he had sustained owing to a part of the mortgage 
property having gone out of his possession iu I88o 

under the prior mortgage; 

(2) that the mortgagor was not entitled to chum a 

proportionate reduction of the principal money, fe* 
cause the mortgagee was not in a position to deliver 

to him the entire mortgaged property at the time o 

redemption. Bihari Lai. u Dubga Das 1*3 

- Usufructuary rnorlgagee — Suit for money 

— Transfer of Property Act (IT of 1882;, ss. 67, 68. 


n/l o rtg’ag'e—con td. 

The remedy of a usufructuary moi tgagee to \\ horn 
possession had not been given, is to sue for posse-sion 
under his contract, or lo bring, under section 08 
of the Transfer of Property .4ct, a suit for money 
He cannot turn his usufructuary mortgage into a 
simple mortgage and sue for sale cf the property 
mortgaged. Laz.irannbssa Bibi v. Mahomrd Jafkar 

336 

- decree — Execution — Purchase of 

judgment-debtor^s mortgage-decree—Application to 
execute latter decree—Civil Procedure Code (Act V of 
1908^, 0. XXIy r. 16— Sale certijicatey construction (J. 

C. obtained a mortgage-decree against N. and iu 
execution thereof became purchaser of certain other 
mortgage decrees obtained by N: Heldy that tlie 
whole interest of N. in the decrees obtained by liim 
had passed to O', by operation of law and that, therefore, 
O', vvas entitled to apply as transferee uudei Order 
XXI, rule i6, oivii Procedure Code, for the execution 
ot those decrees. 

Per 6pencery J. - Wheie in a sale certificate relating 
to several plots of iunJ, instead of the boundaries oc 
eaca plot being stated, a general description of the 
wnole area sold is eiiteied, the paimash and survey 
uuiiibers of the plots must be taken as a far more de¬ 
finite sp(;cificatioa of what was sold ihau the bounda¬ 
ries Kl'pfusa.mi Iyengar v Stubaraya Kowtha 
Minda Nainak, 11 M. O. T. 15, {UiH) i .,4. VV. N. 1; 
Al. L. J. l6l 32 + 

--- Execution —Purchaser — Fail¬ 
ure to get possession —Suit to recover possession — 
Ubitruedon by person interested not made party in 
mortgage-decree — Who is to retain possession. 

The purchaser at a sale in execution of a mortgage- 
decree, if he fails to get possession or is dispossessed, 
is entitled to recover possession by suit from a person 
interested but excluded from the mortgage-action, 
subject to that person’s right to redeem, ^alimuddi 
V. UziR Mahomed 299 

- Recital as to an antecedent 

debt in the deed, weight of - -Evidence. 

Generally speaking, the recital of an antecedent 
debt iu a mortgage-deed is not of much weight by 
itself. Badri Das v. Kam Kiku 

- Reuemption. See Interest 

963 

- — ---—• See Mortgage— 

Usufructuary Mortgage I 06 

- -or Sale— Construction of deed— 

Criteria 6(>7 

- Suit —Parties. See Civil Procedure 

Code, 1908, O. XXXIV^ 234 

-Sous of mortgagor notimpleaded 

within limitation—Dismissal of suit even against 
the mortgagor 

-- -— —Mortgagor only made defendant — 

Property sold previously to another person—Parties — 
Failure to implead—Purchaser— Mortgage-decree in¬ 
operative again.it purchaser—Purchaser appearing 
as witness in suit —Condonation — Estoppel. 

VYnere a mortgigee is aware or has rea-on to believe, 
at the cimi of insticuciug a suit on hii mortgage, that 
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IVIortgage -comM. 

ihenroportv hns already been sold to another percon, 

:uh1 in spite of this knowledge or belief, fails to im¬ 
plead the pnrcliaser as a party to the salt, the inoit- 
.r;i<ru.decree obtained against tlie mortgagor is inopcr- 
;7tive as against the pmcimser of the mortgapd 
m-oneitv. The paichaser lias a right to a dec- 
laratioii that the decree is inoi-eiativo against him 
The mere fact tlur. the purchaser appeared as a 
witnc'^s ill themortgago suit, Nvlien he was not aware 
of the tine natuie of the suit, does not constitute a 
condonation by the purchaser ot the 
inpleadliim. Xca 1*a\v h v. Xga biN, U. B 


I, 5)2 


moveable property Uebt seemed by 

l.vpothecationbond _ , , 1 ., a,,. 

8-19 

Law - inapplicable to trusts 


trine of i'en^hna 

muhammadan 


_Adoption- inherilu nee. 

Under the general Muhaiiimadau Law an adop¬ 
tion is not allowed; an adoption, if made in tact by 
a Muhammadan, carries with it no right of in- 
heritance. Muiiammao U.mak Khan i’. Muhammad 
MX/..UD UIN Khax, 0 B. W. d. 1912; (\\ n2 ) 1 M. W 

N. 77- II M. b. T. 70; 9 A. L. J. Id7, lb th b. J. 1<2; 

!>» 9 * b K 1912; 22 M. b. J. 24U; *4 boM. 1^. K. 182; 
loc.w: X. 40- 39 0.418 344 

_Dowel —8/im-*6'M.rtni 

Law —Minimum dower 88Z 

__ _ — Conveyance Oy 

hni^band to u'ife for doner Condition that proper/y 

yhall remain in hiiyhand's possession duriny his life- 

iiiiie—Whetlur conveyance void. 

A perfectly honest sale deed was executed iu good 
faith by a Aluliammadau husband to his wife on 
account of her dower, with this condition that uiiriiig 
the life-time of the huslmnd, the land convoyed should 
remain in his uhas posscs.Mon and llmt the wife would 
not he entitled to alienate l!ie property: 

iiclci.that, under the Muliammaduii Law', a stipulu- 
tiou of lids kind did not remler tliu whulo sale in¬ 
valid, although tlie stipulation itself might bo invaliil 

Mouda Bl'x 1-. Ajahaii Moi.i.a 6d9 

-- - No dowjr named 

at marriaye — Excessive amount named in earnest 
_ l^xcessive amount named Jor "show "—“ i'roper 


dower" tests Jor dctcnnininy. 

Wheie no dower is |iro\cd to liuve been named at 
mariiage, “proper dower’ accoiiling to Mahammadau 
Law should be allowed. 

Where a dower, c.xcessivc in if^pect of the means 
of iho husband, was proinisrd i.i earnest, it cannot bo 
reduced in the alisenco ot custom allow ing reduction. 
Where an excessive d<>wi r was promised but onh’ 
for “show,” “[uoper ilower” should be allowcil, ami 
ill estimating the amount of siicli dower the statusof 
the husband should be taken into account. 

i.)hiter —“Biopcr dowei” varies aceoi ding to social 
position of the VNoman’s faniil ., (tn: ne ilih oj hei 
husband, her own personal (jualilie.ilions, tlie eiieum- 
stances ot the lime and tlie eondilions of socieiv 
surrounding her. Shaih Rha.n c. ljKKai.i: L\ii>\n 
lifcOAM, 34 B. W. K. 1912 7^ 


muhammadan Law— contd. 

__ _Gift — Doriot\ oioners?itp of 

—Gift validity of-Gift invalid if right in abeyance. 

In the case of a Muhammadan, subject to the hannfi 
Law, present ownership on tho part of a donor is an 

essential condition precedent to a valid gift by him. 

Such a person cannot make a valid gift of a right 
which at the time is iu abeyance. Xazir Ahmad ^ 
lUoHUKAit Davao, 15 0- 0. 7 ytSO 

__ Validity -Delivery of 

one of two properties given—Effect of gijt Whether 
xvhole gift void. 

If a gift is made of two distinct properties and is 
perfected with regard to one of them by delivery, 
and not with regaid to the other, the gift is not void 
in its entirety, but takes effect as to the property 
which has been duly delivered. Mahomed Farid v. 
Mahomed Abdul GaFub. 15 0. b J. 14 434 

__ ___Guardian —Guardian 

of minor - Brother whether guardian- Uriauthorised 
guardian -De facto guardian—t ower to sell minor’s 
properly—himitation Act (.Af of 1877 , bch. Ilf Arts. 

•44, i4i-8uit to set aside sale oy guardian- Sale by 
uuaulhotised persons. 

According to Muhammadan Law, in the absence 
of duly appointed testamentary guardians, the care 
ofaminoi's property would devolve first on the 
father and liis executor, next on the paternal grand 
father and his executor, and failing these, the 
right of nominating a guardian would vest in the 
ruling power and its administration. The brothers 
of a minor have no right whatever to act except 
under tho authority of an appointment by the Court 
Tlie situation of an unauthorised guardian is not 
bettered by describing him as a “de jacto" guardian, 
lie may, by his dc facto guardianship, ivssume im¬ 
portant responsibilities iu relation to tlie minor’s pro¬ 
perty, but he cannot thtreby clothe himself with legal 
power to sell it. 

Ai viclo 44 of tho I imitation Act of 1877 prescribes 
a period of 3 years within which a ward who has 
attained majority may sot aside a sale made by his 
guardian, tho time running from tho data of the 
waril's majority. But this provision hits no application 
to a case w hero tho sale is effected, not by a guardian, 
but by a wliolly uiiaiithorijod person. In such a case, 
a suit for possession of tho property by the ward 
would bo goveiued by AiTiulo 14-k Mata DiS v. 
Ahmad Ali, il5 C. W. N. 338. 11 M. L. T. 146i {Idli}! 
1 M. W. N. 183; 9 A. L. J. 215; 15 C. L. J. 270; 14 
Bom. 1j. U. i92; 15 O. C. 49 976 P. C« 


-lYlarriaffe—ifuiTwjfl 

before hldut null and void. 

Tlie marriage of a lilnhammadan woman before 
expiry of tlie period of iddiit is null and void. 

Kanon, 1 i\ W. U. 1912 Ok.; 83 B. b. K. 1912 824 

- (8hia) —lUirshand and 

iciYc - Restitution of conjugal rightSjSuii foi Cruelty 
as defence —Juri.sdiction ot CTiii C'ourf— Legal ciuW- 
ty, criterion oj—husband charging loife with inui'der 
and prostitution. 

Tiio Civil Courts of India have succeeded to the 
duties whicli under tho Mahammadau Law were dis- 
cliarged by tho Nazi or at his instance by the umpires, 
and licnce tlie Courts have the same jurisdiction. 
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IWuhammadan Law — coacld. 

Cruelty on the part of a husband is a good and 
Valid defence to a suit by him for rescivution of coii- 
ju;jal rights, even where the parties are Muhamma¬ 
dan Shiaa. 

The plea of cruelty would be allowed only in a 
case where the evidence establishes legal crucltv 
such as ii demanded by the Englisli Law in a suit for 
judicial Siparation There must be actual violence of 
such a character as to endanger personal health or 
saict}’^, or there must be a reasonable apprehension of 
it. 

A husband transferred some of liis v/jfe’s property' 
during her minoiity to Ids brothers. On attaining 
majorit}', the wife obtained a decree for possession 
of the property against her husband and his brothers. 
In execution of her deciee for costs, she got a 
warrant of arrest issued against heii liusband. 

The brothers of her husband raided her house 
and beat her. I’iie liusband was living with liis 
brothers; and he and his brothers were heirs to Ids 
wife. The husband in a letter charged his wife with 
the murder of her child and for prostitution In a 
suit by the husband for restitution of conjugal rights 
with his wife: 

Held, that there was ground for apprehension of 
danger to the health and safety of the wife; 

(.2) that the object of the husband was not to re¬ 
sume happy connubial relations but to get his wife 
n his power with no friendly motive to her. 

(3^ that the facta established legal cruelty on the 
part of the husband and consequently, his suit for 
estitulion of conjugal right must be dismissed. 
AFAR Husain v. Husan Ara Bkgam 609 

- -- DflSLVriSiS^ —M^ruir.akkdtaynm 

L((iv —Marriage gijts Effect of death or divorce of 
the wife. 

Among’ the Marumakkatayam Moplahs of Mala¬ 
bar, gifts are often made to the husband of a girl 
given in marriage, as a contribution for the maiu- 
teuance of herself and her children and on her death 
or divorce, such gift becomes void. 

Under the Muhammadan Law, the members of 
the natural family are under no obligation to 
maintain a girl after marriage even if she is divorc¬ 
ed. And the above rule of Marumakkatayam 
Law as to such gifts would not apply when tho parties 
are governed by the Muhammadan Law. Kovummat. 
Packrichi V. Kovummal Kebnhacha, ( 1911 ) 2 aI. \V. 
N. 538 236 

---- IVIopIa.hS following Maru¬ 
makkatayam system —Moplah wife claiming 
maintenance under Muhammadan Law hound to live 
with her husband, if so required, notwithstanding 
Marumakkatayam custom to the contrary. 

Though the usual practice amongst the Moplahs of 
North Malabar following the Marumakkatayam Law 
is for a married woman to live in her tarwad 
house, yet, as the wife’s right to maintenance is 
derived by her from the Muhammadan Law, she 
must take it subject to the obligation under that law 
to live with tlu husband in his own house if he re- 
(|uires her to do so. Velluvakandi Kunui 
Pathumma r. PoNNANKi Moossan Mammad, (1912) 1 

M. VV. N. 11 300 

- Succession— Custom-Kunj- 

695 


V/lun\cifya.Uty-~Permanent lessee under Munici. 
pnlity—Exemption from payment of rates—Contract 
—Onus of proof. 

A ptTniancnc lessee under a Municipality is not as 
such exempted from payment of Municipal rates, 
llio case must be governed by the contract. If there 
IS no provision in the lease for anv exemption, the 
lessee must ))ay the rates which he is undera statu¬ 
tory obligation to pay. 

'J’iie burden is upon the lessee to establish an ex. 
cmption from the statute. Deri Das r. Chairma.v of 
MoTJHARI .ML'.VICIPALITY I S3 

iVIurder —Death of the person killed need not be 

intended 


—-Culpable homicide not amounting to 

murder Injury of a vital character—Absence of 
nitentiun to cause death —Offence 817 

Ti^ufcation proceeding's, of. 

lire Kevenue Courts in mutation pioceedings look to 
possession in the first instance asaguide and a mu¬ 
tation order does not preclude title being set up by 
the losing party. Hhagtu r. BuA Ditxa, 26 P. W. li. 
1.^12; 31 P. L. H. 191:2 


NllLu Churi, whether an obscene book 

Negative evidence, weight of 

Negotiable Instruments Act (XXVI 
of 1881 ), s. 5 330 

30, 93, 105 


Ilundi — oj draicer—Hofice oj dishonour _ 

Oral demana after maturity. 

The drawerofa is not liable if due noticeof 

dishonour is not given liim. 

^ The fact that the payee of a hiindi met the drawer 
or 2 mouths after its rnaturi y and demanded pay¬ 
ment is not a sufficient compliance with the provisions 
of sections 93 and JOo of the Negotiable Instruments 
Act. SOBHOMAL V. PoilU.MAL, 5 S. L. 11. 168 

— S. 93 
— S. 106 


Notice- Railways Act. 

to (I'lit. See Transfer of Property Act 


s. 1U6. 


Ejectment suit -Denial of landlord’s title 


transferee 


-Mortgage by registered deed - Subsequent 

904 

— Suit against a public officer for act done in 

721 


bad faith 
-Transfer of criminal case 


See Criminal Procedure Code, 


Violation of contract— Mortgage deed exe¬ 
cuted in consideration of pluvious bonds—Deed nob 
registered —Merger—Waiver —Right to sue on pre¬ 
vious bonds — 

Nuisance. 

s. 103. 

5aths Act (X of 1873), ss.8, 9, 10, 

1 1 —Crininal trial. 

The provisions of sections 8-11 of the Oaths 
let do not apply to criminal proceedings. liiPER.\rou 
K Uaji Alu, 5 S. L. U. 129 215 

-ss. 9, 10, 11 
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OlbSCCnG book* See Penal Code, a. 292 . 

Occupancy-holding’— J/or/^a^e ly co. 

1 ( „ant.^^titb)ie'iHcnt surrender by heirs of one tenant 
— 1.' if aye iiiih consent of one landlord—Suit brj 
ih ln>i-')nrds to eject rnoi-tyagee-Surrender, effect of 
eomd rrovinces Tenancy Act of 1883), ss. 
i;{ { 2 )^ Litnitation Act (XV of 1H77J, Sch. II. 

/lif. 9l. ,i,*i.rk 

A., H-, C. Mortgaged their ojcupancy-holding to U. 

in IM’O 'I ith the consent of E., one of the two co*sharer8 
it, the villase. D. obtained a decree for sale ou the 
bans of bis mortgage and purchased the holding at a 
Court.sale in execution of the decree. Subsequently, 

A li and C. died two years after his father’s death, 

/’■’ the minor son of .1., left the village with his 
mother in 1900 or 1901 P.’s title was not denied prior 
to his departure by the landlord or by his co-tenants. 

On 10th March 19U:<, C’s heirs alone surrendered the 
hol<ling. In February 190o, D. obtained physical pos- 
session" of t! e land and in the following Atigust, the 
lambardarsned to eject him on the strength of the 
Biirreiuler. E. was joined as a f*o-plaintiff after trial 

of a preliminary i?8uo : x 

i/f/d, i 1) that the conaent of E. precluded the two 

landlords from acting togetlier to avoid the transac¬ 
tion. , , 

^2) Tliat the surrender was bad so far as F. was con- 

("infer It is not necessary for a landlord, 

before bo can sue for the ejectment of a tenant, to 
have a mortgage by the tenant declared void within the 
period presciibedby Article9l of the Limitation 

Bapu V. Temsa, 8 X. L. R. 29 982 

Opium Act (I of 1878), s. 9 394 

____S« 9 (C) —Possession—Opium found 

tn accu(>ed's house. 

Fossesaion to be punishable must bo possession 
with knowledge and assent. 

Where opium is found in an accused po; son’s 
house, it must be shown that he was in possession 
of it, before be can be called upon to account 
for it under section 10 of the Opium Act, in other 
words, that it was in Ids house with his knowledge 
and assent. Ncja Fu v. Empekor, 4 Ruu. L. T. 270 

778 

Oudh Laws Act (XVIII of I87B , s. 3 
(b) 882 

-s. 9 (I) and (3)—/ve- 

enifUon — Sale by under'jiroprictor —Rirt-fioider in 
niahal not a co-sharer —llii t./jo/dcr and co-sharer in 
another mahal members oj nllaye coniinunity — Deter¬ 
mined ) Kjht by lot. 

An ur.dcr-propiictor in one of the yimhnhof a per* 
fecily divided village told some land to a co-sharer in 
another mahal. 'Jlie (ilainliir, a birf holder in the 
mahal in which the land told was siluuto, sued for 
pre-empiion of the land : 

Held, (1; that liic plaintiff could no: be said to be a 
co-shaier of tlio teniuo in wldcb tlie piopeity sold 
was situate, as the under-propnetury tenure of the 
vendor was higher than that of a birf-holder ; 

t2j that the pre-eniptor and the vendee come under 
the definition of members of a village commu¬ 
nity” given in section 9 of the Oiuih Laws Act, and, 
therefore, the right to purehaso the land in suit should 
be determined by lot. Ham Uopal u. Jaumoiian Singh 

631 


oudh Laws Act-conoW. 

__ s. 9 cL ( 1 )— Pre-emption— 

"Sub-division," meaning oj. 

The word “sob-division” in section 9, clause 1 of 
Act XVlIl of 187« has no special technical meaning, 
nor is it conBoed to a portion only of a village which 
”3 described aa thok or fatti m the Revenue Re- 

ooi*cis« 

Where separate villages are the compouent parts 
of a mahal, each village is a “sub-division of the 
mahai within the meaning of the said section. PiN- 
CHAM Singh v. Ganga Bakhsh Singh ^9U 

Oudh Rent Act (XXII of 1886), ^3, 
cIs. (8), (9) 

_SS. 22, 23, 24, 25, 26, 

27, 28 

--S. I03t2) 432 

Parda-nashin lady— Authoiiiy to husband 
— Power to execute deed of sale, whether includes 
power to execute argeemeiit for sale - Transferee 
without notice—Xotice to some of transferees, 
members of joint Mitakshara fuinily, whether good 
— Specific relief, grdnt of—Biscretiou of Court 


Pardon, tender of - Approver—Pardon granted by 
District Magistrate before approver placed on trial— 
Forfeiture of pardon—Examination in Sessions Oourf 
not necessary— Pardon does not affect liability before 
perjury committed subsequently—Approver's statement' 
on oath signed by him—Statement as witness—Perjury 
—Sanction to prosecute—Criminal Procedure Code 

i^ActVof )b93„ 8S. 4l,/i), IGt, 337 (1), (.2) and i4,, 
339 (2)— ^‘Inquiring into the offence" — ‘Inquiry "—- 
Proceeding's under section 161—judicial proceedings — 
Penal Code {Act XLV oj I860 , s. 193. 

Tho words “inquiring into the offence” in section 
337 a) of the Criminal Procedure Code qualify the 
words “Magistrate of the First Class” and not tho 
words “District Magistrate or Presidency Magistrate.* 

The “inquiry” referred to in section 337 (1) is not 
necessarily limited to an inquiry under Chapter 
XVllI of the Cod?. 

A District Magistrate can legally grant a pardon 
although he does uot himself inquire into the offence. 

Pardon may legally bo tendered to a person who 
has not been sent up for trial by tho Police or to an 
accused before ho is placed before the Committing 

Magistrate. , 

Tho provisions of section 337 (2) are complied 

with by the examination of the approver by the 
Comraitiiug Magistrate. The prosecution are not 
bound to call him in tho Sessions Court if they 
think him an untruthful witness. It is not necess^y 
that tho appiover should be examined in the Ses¬ 
sions Court before he can be said to have committed 
breach of the condition on which pardon was granted. 

Queen V. liana Sami, 24 M. 821, Aiagiristoami v. 
Fmperor, 33 M. 514; 6 lod. Cas83l; 7 M, D. T. 121; 
(lUiO, M, W.N. 6, followed. 

A pardon conuot effect a liability to be tried for 
perjuiy committed after the tender of the pardon. 

Bociiou 337 (4) only refers to those cases in whioa 
tho ilisciosure made by the approver shows that outy 
a minor offence tiiablo by a Magistrate has buuii 
committed. 
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Pardon-concid, 


A District Magistrate is comnetent to record the 
deposition of the approver on oath although he may 
have no jurisdiction to try the offence. 

The deposition on an oath made by an approver 
before a District Magistrate, although signed by the 
approver, is a statement given by him as a witness. 

The statement of an appx’over who has forfeited 
his pardon may be used as the basis of a charge of 
perjury against him Section 339 (2) contains no 
express limitation of the use of the statement to a 
trial for the original offence. 

The proceeding in which the statement of a wit¬ 
ness is recorded under section 164 is an investigation 
directed by law preliminary to the trial and is, there¬ 
fore, a stage of a judicial proceeding under explana¬ 
tion 2 to section 193 of the Penal Code. 

An approver can be prosecuted for perjury for 
making contradictory statements before the District 
Magistrate at time of tender of pardon and before 
the Committing Magistrate. Empbror v. Andal. 5 S. 

L. R. 174 2 73 


Parties— Mortgage suit. See Civil Procedore 
Code, 1908, 0. XXXIV 


-Bond in favour of managing member of 


Hindu joint family—Suit on bond 

--Hindu family trading firm—Contract 

with managing members —Right of managing mem¬ 
bers to sue alone on contract—Other members of 
firm not necessary parties to suit S73 

-•—Moitgage suit—Mortgagor only made 

defendant —Property sold previously to another 
person 874 

Probate—Legatee impugning executor’s 
good faith 171 

Scheme suit- Suit by two worshippers 

. • • » .ft 


of temple—Petition by other worshippers to be 

made parties 232 

__Suit for amendment of Settlement re¬ 
cord—Whether Government necessary party 184 

Liinitaiion—Death of party —One of legal 


representatives brought on record—No bar by time 
against bringing other representatives. 

Where one of the representatives of a deceased 
party to a suit is brought on the record in time, there 
is no bar by time to bringing in other representatives 

nn 1 he record subsequently. Adusopalli v. Marik- 

ruthu,11 M. L. T. I9i tl9I2) 1 M. W. N. 9; 22 RL 
L. J. 169 

Partition_Adverse possession—Possession sub¬ 

sequent to partition—Remedy of the person to 

whom land is allotted ' 

- _Construction of fcjrar—Allotment for 

maintenance Taiaz/if-Partibility-TTofc/ prop^rUes 

•Co-widows 320 

,essentials of-Enjoyment of by 

rotation Hindu family—Separation of 

two branches 

—Kunjpura State —Right of partition 


Partitlon-concid. 

' - Private partition docs not affect nndi. 

vided co-parcenery body S35 

-- Defective mode of partition -No appeal 

preferred by persons injured against it — Irregularities 
—Revision —Power of Financial Commissioner to 
interfere in revision —Punjab Land Revenue Act 

(XVllof\%dfJ),ss 17,110, 117. 

When in a partition case many share-holders were 
not consulted, the possession of almost all was 
unreasonably disturbed and several other material 
irregularities were committed, the proceedings 
were set aside on revision by the Financial Com¬ 
missioner. In partition cases it is essential that 
possession should be maintained as far as possible. 
Bahawal V. Ndrkrax, 1 P. W. R. 1912 Rev. 815 

I I —- - -Plaintiff keeping hack property in his 

possession—Suit not maintainable 
A suit for partition is not maintainable if the plain¬ 
tiff keeps back some property in his possession 
which must have been put into hatch potch. Maubob 
Bakhsh V. Abdol Rahman,4 P. W. R. 19H: 84 P. L. 
R. 1912 816 

--suit —Plaintiff in possession—Claim 

merely for separation of share—Court-fee payable 
—Ad valorem Court-fee when payable. 185 

—--- Juriodiction — Value — Suits 

Valuation Act (VII of s. S —Court Pees Act 

(VII of 1870), s. 7 ch. 4 (bj cj* n. 

In a suit for partition of lauds of which plaintiff is 
in joint possession, he is entitled to value the suit 
at his own estimate for purposes of jurisdiction. 
ChALASAMY RaMIAH U. ClIALASA.MV Ra.maswaiii, 11 M. 

L. T. 155; (1912) 1 M. W. N. i99 903^ 

Partnership—Deat/i of one partner -Lissolu- 
fion—Continuation of partnership—Contract Act 
(IK of \872j, s. 253, cl. 10— Account stated or settled 
—Long acquiescene - Limitati'-n —Account to be 
taken Jrom commencement unless account settled 
subsequently - Ordinary items not to be challenged in 
absence of fraud —Salary oj partner when may be 
charged—Sums over^draivn by partner-Liability to 
pay interest. 

A partnership was commenced in 1883 between the 
husband of the plaintiff, and the defendants. The 
husband of the plaintiff died in 1887. Since his death, 
the business was conducted on the assumption that 
the plaintiff was a partner: 

Held, that the original partnership must be held to 
have been continued by common consent, with this 
difference that the plaintiff re-placed her husband, 
and this condition of things could be explained only 
on the hypothesis that the contract between the 
founders of the partnership was that it was not to be 
dissolved by the death of any of the partners. 

The mere balancing of an account in a book of 
accounts does not of itself consciiute au account- 
stated, much less does it constitute an account-settled 
such as the parties would not be entitled to re-open 
except on special grounds. 

But where uu account has been rendered and has 
long been acquiesced in, unle.as fraud be proved, a 
C jm t tt ill not re-open it, althouglx the account may 
bs shown to be erroneous and although no final settle- 
ment was ever made. 
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Partnership— concici. 


Clnnc'irfif v. Ldfonche, (1810) 1 Ball and B. 420 
and Scott v. AlilnCf d Beav. 215, on Appeal 7 Jur. 7u9, 
referred to. 

So loiij^ as a parinership continues, the statute of 
limitation does not apply between the partners 
as to a cluim for account; and the time from which 
the account is to begin in a general account of 
partnership dealings and transactions, is the cotn- 
inencement of the partnership, unless some account 
has since that time been settled by the partners, in 
which case the last settled account will be the point 
of departure. 

Fof^ter V. Hochj^or, 19 Ves. 183 and Cook v.Colling- 
vidtjc, Jacob (j07; ^3 11. 11. 155, /O/; 1* L. J. Ch. (o. s.) 
74, referred to. 

Unless fraiul is establisheJ, the ordinary items 
relating to purchases and sales in respect of the 
business are not to ho challenged. 

In the absence of any agreement to that effect, one 
partner cannot charge his co-partners with any sums 
in the shape of salary, commission or otherwise. But 
wliero a parda-naxhin lady is a partner and the respon¬ 
sibility for the conduct of the partnership husine.ss 
i.s tlirosvn upon the other partners, it is just and equit¬ 
able that some allowance should l>c made in favour 
of the other j)artuers- 

Where some of the partners have over-drawn sums 
of money from the partnorship•bu^iness and applied 
them to estab.i.vh other hrms from which they have 
earned large profits Hiey must, when the partnership 
nccounts are taken, not only account for the money 
hut also pay interest on tlie same. Gokul Kki.siina 
Das i’. Shashi iMrKin Dasi, 1 G 0 . \W N. 299 ; 15 

C. L. J. 201 23 

- — /VnDtcrs nuthoiity—Act oj one part- 

« ver ii'hen bindimj on the fo'ni—Acceptance of hundi — 

'rransaction not incidental to business of firm — 

Controct Act (IX of IH72J, 3. 251. 

A partner’s act binds tlie firm only if the otlier 
partners have in fact authoi i/ced or ratified it or if it is 
done in the course of carrwng on tho ))artnor3liip 
business in the usual way. 

Thy acce[)tance of a knndi by a partner, will, in the 
absence of express authority, bind the firm only if it 
is for a transaction inciilenfol (o the business of tho 
tirm. 

Bunarsce Doss v. v. (lliolam lloxsciny 13 M. I. A 358j 
13 VV. K. (B- U.) 29, relied upon. 

Where the busiiu-.ss of a partiu'rship is buying 
grain from zeinindarx for re sale through coaimissiou 
agents and does not include lending money to zemin- 
darSy the acceptance of a /la/e/i l>y t)ne of tlio partners 
for guaranteeing a loan to a wouhl not bind 

the firm. ISoHiio.MAf, r. I’ohi mai., 5 S. L lU 1(58 


Party-' I\on‘joindi'i‘ — ( Hi ic,d iufi. (tint suit bad fo 

\iant of ncccssanj plainliJJ -Ifoin be taken ii, appeu 
Jor jirst tnne~--(hi'U i’rorcduic t'ude (A-'l 1” ('/’ 1903 
O. I, 1. 9. 

Where a defendant omits to take (‘xe(a'tio.i in tin 
fijst (Jojirt to the frame of a suit otj tlie gn) iud t hu 
a ntceitary party Ims not been joined as plaiuiilV, i 
is not open to him at the uppelluto stage to ta:<o sucl 
objection. A Court has |)o\ver to decide ijuesliims ii 
controversy under rule 9 of Order 1 of tho Code o 
Civil Proceduro, in so far us Uie parties before itar 
concerned. Lakiii Ciiowdhuui e. AklooJha Id 
C. W. N. 639 12' 


Patta Jor trees given to one person and that for 

land to another pcrson^Cancellation of patta/or 
ireex effect of- Uighf of land pattadar to trees. 

PlQintifl held the for trees standing on suit 

land for over 20 years and defendants had the 
patta for tho land. Government having cancelled 
the trees paila two years before date of suit, 
defendants interfered with the enjoyment of the 
trees by the plaintiff. In a suit by plaintiff for 
recovery of the trees 

Held, (I i that in the absence of evidence as to 
resumption by Government and grant of trees to 
defendants, the effect of cancellation of the trees 
patta was not to vest the ownership of the trees 
in the defendants. 

(2) That plaintiff Avas entitled to rely on his 
possession for a preferential claim as against the 
defendants. 

A pattadar for trees has an interest, during the 
continuance of the patta, iu the trees itself and in 
all t.iab is necessary for the gro.vth of the trees, 
including the soil iu which they grow. SbXGODA 
Goundes V. Yaradappan, 10 M. D. T. 498; (1911? 2 
M. W. N. 534. 22 M- L. J. 201 39 

Payment to Agent— Accounts—Mode of prov¬ 
ing item in a suit for accounts —Burden of proof. 

Payment to an agent is payment to the principal. 

In an account case, the plaintiff is bound to prove 
each item and the best mode of doing so is to ask 
tho defendant what items in the account he disputes 
and plaintiff should be called on to prove those 
items. Tulsi Ra.m v Karm Chasd, 25 P. W. R. 1952; 
36 P. L, 11. 191 a 955 

Penal Code (Act XLV of I860), ss. 

84, 85, 86-1 nsanity — Temporary insanity — 

Intoxication resulting from bout of drinking or gauja 
smoking —Distinction- Ground of exemption—Absence 
of motive, effect of. 

If a porson is of unsound mind, he is to be judged 
by tho ordinary rules iu regard to insanity, no matter 
whether the insanity arose from disease of the brain 
or from persistent iudulgeuco iu intoxicating drugs or 
li(|'ior. 

But intoxication resembling a temporary form 
of insanity, resulting from one bout or repeated 
bouts of drinking or gunja smoking, which is 
of such a temporary nature as to pass off a 
few hours after the consumption of the liquor or 
drug, must be disl iiiguishod from unsonudness of mind, 
oven temporary unsounduess of mind, coming 
within tho purview of section 8Ji of the Penal Code. 
Sucli intoxication should be dealt with according to 
the provisions of law contained iu sections 85, 86. 

Theiefore, the fact that a person oominit-a a crime 
Avhilo under tlie iulluenco of such intoxication caused 
by a bout of ganja smoking, affords no excuse to tho 
prisoner unless the intoxication bo involuntary. 
Queen-Empress v, Sakharam, 14 B, ..64, followed. 
Emperor v. Baclaka Ak im, 29 0. 49 t, distinguished. 
Tho enormity or apparent purposelessness of the 
crime itself without any further evidence canuot be 
relied on to esuiblish insunity. ViTHOo v. EmpbroR, 
7N. L. R. 185 9ltt 

--SS. 84, 307, 47 I — Unsound¬ 
ness of mind—Proof—Evidence 

Tile accused was ODuviotod for an offence, under 
pecticu 307 of ti e Feral Code. It was found froip 



the evidence for the prosecution that he \vas known as 
‘‘Mad Na^ Pyanj” that immediately before he commit¬ 
ted the offence he was tioticed persons to be in one 
of his mad fits, that he was under a delusion that 
the Phonp:yi whom he attacked was keeping his sisters 
ami dauffuters in the n.onas.ery, that he confessed lo 
the investigating OlHcer and the headman, that ho 
discontinued the attack w'hen he was a^ked to do so 
and that the act was utterly unorovoked and motive- 

w « 

less: 

Held, that under these circumstances the accused 
was at the time of committing the offence incapable, 
by reason of unsoundness of mind, of knowing the 
nature of the act or that it was wrong or contrary 
to law. Nga Tyan v. Emperor, 4 Bur. L. T. 267 

385 

-S.85 916 

- SS. 85, 86 — Drunkenness as 

ground of exemption — Voluntary drunkenness — In- 
. voluntary drunkenness • Knowledge — Intention -Na¬ 
ture of the legal o§ence committed. 

Voluntary drunkenness is never an excuse for crime. 
The fact that a man was drunk makes no difference, 
per sc, to the question of his criminal liability. 

Involuntary drunkenness, as a ground of exemption, 
is treated in just the same way as insanity. In order 
that tnvoianfari/drunkenness may be accepted as a 
ground of exemption, it must be shown that the ac¬ 
cused was so drunk that he did not know (1) the na¬ 
ture of the act, or (2) that it was wrong, or that 
it was contrary to law. 

Pearson case, 2 Lewin C. C. 144. v. Meakin, 
7 Car. and P. 297, relied upon. 

A man is assumed to intend the natural or neces¬ 
sary consequences of his act, and, in the majority of 
cases, the question of intention is merely the question 
of knowledge. Section 86 of the Penal Code only 
pi’ovides that, where intent is to be inferred from an 
act, a man voluntarily drunk is treated in the same 
Way as a man sober. 

Although neither voluntary drunkenness nor in¬ 
voluntary drunkenness, which does uot involve one 
or other of the three states of mind mentioned in 
section 85 of the Penal Code, can excuse crimes com¬ 
mitted under its influence, yet the fact of drunkenness 
may alter the nature of the legal offence committed 
in cases where an essential of the crime is the pre¬ 
sence of some particular knowledge or inio^oiu 
Waris Ah V. Emperor, 7 N, L. R. ItiO 919 

- S.86 916,919 

--SSp 97, IO I , 35^—Outraging 

woman^s modesty—Lover pulling woman by hair and 
hand— Private defence—^Pight of third person to 
prevent assault — Acquittal — Interference High 
Court—Erroneous interpretation of law. 

The fact that A. is in love with B. and is jealous of 
C. dues not authorise him to pull B ’s hair and hand. 
Auassault of this kind made in the presence of several 
persons is calculated to outrage the w'oman’s 
modesty and is punishable under section 354 of the 
Penal Code. 

A person, who sees a woman being assaulted in tlie 
manner described in sections y? and lOL of tlie Penal 
Code, is justifled in going to her assistance and even 
imcuiting another person with a da if the latter inter- 
leres to prevent hirn. 


An erroneous interpretation of Jaw to the effect 
that a man claimiog to be the lover of a woman is 
entitled to pull her by the hair and hand is klone 
suflicient to justify interference with an order of 
acquittal. Mi Hr,A So v. Nga Tuax, 4 Bur. L. T. 2.59 

-s. lOI III 

— ■" -Si 1 14 Qoet 


-^—:-SS. 143, 149, 425, 427^ 

Mischief — Vnlaxvful assembly - Intention—Making 
ditch through RaiUciy - Motive —Letting water run 
tff fields of accused. 


The accused, fifty in number, findingtheirfieldsflood- 
ed, cnt a channel through the Kailway to let the water 
run off their fields. Ten or fifteen only of the accused 
were engaged in digging while all were presenf; 

Held, that, .although the motive of tlie accused was 
to free their fields from water, their intention was 
to make a ditch through the Railw.iy and they were 
guilty of mischief and unlawful as.^emblv with the 
common object of damaging the RaiiwaV. Deputy 
Superintendent v. Chuuuan Auir, 16 C. \v. N 263 

826 


-s. 147 1002 

S* I 47 Rioting - Cutting crops 

grown by accused - Right of private defence. 

B. bought the disputed land from the guardian of 
a minor. The minor subsequently sold the same laud 
to S. Thereupon B. obtained an ex parte decree decl ir- 
ing his right to the land and securoil posses-<ion in 
execution of that decree. In tlie moantinie, the peti¬ 
tioners, who held the land as bhngdars under S., nctually- 
cultivated the land and raised the crop which B's 
hhagdar, the complainant, tried to cut. Tlie petitioners 
oppo.scd and a liot ensued, and the petitioners were 
convicted; 

Hel I, that as the petiuoncis actually cuUivaied the 
disputed crop and were no parties cither to the suit 
or to the delivery of possession of the land, they were 
justitied in claiming what they fiad grown and in ro- 
si.-^ting tlie action of the complainant nhen he went to 
take pos.session, and that the pciitioneis were not 
gniltv of rioting. Gaje.vdha GnORAt y. E.uPiiRoa, 15 

U. .1. 8') I 004 

---s. 149 826 

-— SS. I 7O, 193, 47 1 — Evi¬ 
dence Act f I of 1872‘,i>. —Pro.luclion, of docu¬ 
ment in obedience to Court Summons — Document 
found to be forged — Using as <genuine a forced docu- 
ment—Oiving false evidence with regard to the 
document — Perjury. 

Accused produced a document before a Munsif in 
obedience toa Court summons and, when examined 
as a witness, stated that P. W. So. I delivered it to 
him. Tt was found that the document was not genu- 
ine and that P. *V. No. I had not given it to him. 
Accused was tried and convicreJ under sectijn 4 'i, 
Indian Penal Code, for using as gjiiiiatj a fj;-ged 
documeot; 

(I < tliat t)io conviction was wrong a< fci) 
mere p;oduction b/ a person of u doea nsnt in obi- 
dience to a Court summons is not, by itself, a user of 
that document by hini. 


V 
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10 M. L. T. 563; (1912) 1 M- 'V. N. 3; 13 Ind. Cas. 275, 

^”'!v''vRness w).o is summoned to prodacc a document 
cannot be put to the risk of harin- to consider whe- 

J^er a doiamcnt answering the description contajned 
in the summons is in fact genuine and whether there 
, an V reason to beliere it to be not genuine. 
The mere production of a document m answer to a 
command of Court cannot be regarded as fraudulen 

J^rVhat the giving of false evidence by the accused 

f fraudulent intention did not amount to a fraudulenl 
a,e, “f the document with reference to wh ch the 

evidence was given, though it might expose him to 

evidence K Muthiah Cuktiy, In re, 

"hTI- T 21; 22’ 181; (.912) 1 M. W. N dfm 


INDIAN OASES. 


_sg, 182, 193— Pro- 

c.durc Code rAct V of 1898 ), e. - Sam tion to 

„ro^ecute-PeyJur,j-FaUe charge h<j uitncss made 
rnhintiirilu nnd irrelevantlu. 

A witness is bound to speak t>ie truth thoguh he may 

have to make statements on oath which ho would 

hesitate to utter in private life. A bona /ide truth- 

apeaking witness must, therefore, be protected even 

'vhen he utters things that cannot be proved agamst 
otheis in the witness-box. The Court must use its 
discretion to refuse sanction when necessary. 

Where a cliargo against another person is made by 
a witness not in the course of his evidence or m 
answer to a (luestion but .luite voluntarily and irrele¬ 
vantly, sanction can be properly granted to prosecute 
the witness under section 182 ot the Penal Code. 

Althou'di it would be dangerous to hold that the 
mere fact'of a witness having made contradictory 
statements would justify a Court in granting sanction 
to prosecute him for perjury, the propriety or impro- 
priety ofsachagratitof sanction must rest outlie 

iircumstauces. Nga Lu Pk h. Empkrob, 4 Bur. 

---s. 193 


s. 193- False charge made hy 



Penal Code-contd. 

.,atements- 3 econdarg evidence of etatemeat made 
ly a pereon not called as wdnes. 

^ parttcnlarMei 19 / 0 ^ the Penal Code, is 

an offence under cannot be convioted 

Cli; o'^o the'sU^ of contradictory statements 

"riL. am, wbo jsjeld ^by ^ .le 
Mngistrate hi^mselftoboaiiar. .... 

.5 S h R 1^6 , « . j. . 

___I QS — Periury—Contradictory 

sUiementsnotahsoluiely irreconcilable. 

A person should nob be convicted under section 193 
of the Penal Cede for making contradictory state¬ 
ments when the statements are no absolutely 
irreconcilable. Imperator v- Alu, 5 S h. H. 129^ ^ ^ 

__ss- 201, 202 —CaiiM*nff cui- 

dence of offence to disappear -Positive destrucUon 
of evidence not necessarg-Baryinp corpse m/fc marts 

of violation - Offence under sectwn 202 not 
under s. 20 \^ Criminal Procedure Code (Act V 

0 / 1898;, 8-233. 

The offence under section 202 of the Penal Code 
isnota minor offence included under sootion 2 ')lj 
for an essential ingredient of the offence under 
section 202 is the legal duty of the accused to gye 
information and this is no part of the offence mider 
section 201. Consequently, an accused against whom 
a charge under section 201 ie framed cannot be 

convicted of an offence under section 202 without a 

charge under the latter sootion being framed agimst 

Tn order to support a finding that the accused has 
caused evidence to disappear, it in not necessary to 
prove the positive destruction of evidence. 

The burial of 1 he oropse of a murdered man if 
done with the intention of conpoaling the fact that 
there were marks of violence on it might be an 
offence under section 201. iMPiBATOR u. IviNo 5 

S L. R. 123 


witness voluntarily and irrelevantly 

-SS. 193, 467, 47 I—C/iarges 

Ak 


to be separate for every act of perjury or forgery—' 
Independent evidence oj user in each case —Asking of 
forgiveness—Incriminaliitg ;<tatetncnt ~ Confession. 

There must bo a separate count for every alleged 
item of perjury or forgery, and tliis means lliat there 
must be independent evitlence of user in the case of 
each document. 

The expression “Sir, kindly forgive the fault. 
Such thing shall not tuko place again,” \s not an 
incriiriiuating stateineiit; and wlien u.-iod with re¬ 
ference to alleged forged receipts, i.i not an admis¬ 
sion of forgery or of usi g a forged document 

The couduci. of a tenant is not t'vidcmco upon 
which the (picstion as to tlic lalc of rent can oe de¬ 
cided, Jano Bahadur Lal v. K.mpkror, I I- C. h. . 1 . 
452 


S. 202 
-S 218 


210 



- —-S# 193— I'crjmy • Accused charged 

with mikitig a particular jalse atafcnicnt— t'onviclion 
on th^ strength of accused's previous, contradictory 


--SS. 224, 225 — Prisoner under 

sentence of transportation-Gonfinemenl injaU before 
actual transporiotion—Escape from jail— Return 
from transportation^ 

A prisoner under a sentence of transportation, who 
escapes from a jail where he is confined before ha is 
hiCtually transported beyond the seas, oannot be con¬ 
victed under section 22t> of the Penal Codq. 
escape isnota “return from transportation ” 

Fo CuEiN c. Emperor, 4 UuR. L. T. 261 o9U 

-s. 226 39® 

-s. 268 999 

- -S. 292—Obscene book — Test of 

obscenity, what is-Rcligioxi^ pubHcution-Doings 0, 
divine persons —Rehj/ioiis boofc Natu Ohuri, to ** 
obM'ciie—iVof taking notice of obscene boofc jaretWttsly, 
no pro«7i<i fo justify pubhcnfioii* 


Vol XlIIl 
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Penal Code- contd. 


The test in determining the obscenity of a publica- 
tionis, whether the tendency of the matter cliarged 
as obscenity is to deprave and corrupt thcse^ into 
whose bands such a publication might fall. 

if in facta work is one of which it is certain 
that it would suggest to the minds of the young of 
either sex or even to persons of more advanced years 
thoughts of a most impure and libidinous character, 
then its sale is a criminal offence, and it is 
immaterial that the accused has in view an uUeiim 
object which is innocent or even laudable. 

As the tendency of a religious publication is not 
to deprave or corrupt the morals of persons, it is 
not obscene within the meaning of section 292 of the 
Indian Penal Code. 

But if the objectionable passages contained in a 
religions book are extracted and printed separately 
and such passages deal with matters wliich are to be 
judged by the standard of human conduct and the 
tendency of such publication is to deprave and 
corrupt those whose minds are open to immoral 
ioffuence, such publication may not be justified on 
the ground that the passages formed part of a 
religious book. 

The Urya book Nuiu, Chicri is not an obscence 
publication, as it is an old religious work 
and the incident de.scribed in the book would not 
suggest immoral thoughts in those who believe in 
the divinity of Krishna and Hadha. Khirode CHANDEa 
Koy Chowdhuky V. Emperor, 15 C. L. J. Ifilj 39 O. 

377 993 

- ss. 299, 300, 301 — Murder 

— Veoik oj ihe person killed need not he intended. 

S. with the intention of killing N. gave him poisoned 
halva to eat. N. ate a little, and threw the rest aw'ay 
and this was picked up by R who ate it and died: 

rield, that ^ was guilty of the murder of R. 

The Indian Law on culpable homicide discussed 
and compared with the English Law. Public Prose- 

CUTORV. ft! esHUXOORU SURYANARAYANA M00RT\ , 

1 M.W, N. 136; 11 M. h. T. 127 833 

-S, 300 833 

_SS. 300, 302 and 304- 

Murder^Culpable homicide not amounting to murder 

— Injury of a vital character—Absence oj intention to 

cause death—Offence. 

Accused, suspecting his wife of infidelity, stabbed 
her 4 times on the back with a clasp-knife. She ran up 
to the deceased, her aunt for protection and clasped 
her arms round deceased’s waist. Deceased begged 
accused not to stab his wife. Accused then plunged the 

knife into deceased’s back. rr /o 

Heldf per Sundara Aiyarand Abdur Rahinij JJ-, (open- 
cer, J. dissenting).—Th&i the accused was only guilty 
of culpable homicide not amounting to murder, as he 
had DO intention of killing the deceased, or of caus- 
ing a vital injury, i.e., a wound at a place and ot 
a character which would naturally cause death. 

Per Abdur Rahim, J.— The wound actually inflicted 
was, no doubt, sufficient in the ordinary course of 
nature to cause death, but that is not enough to 
the case under section 302, Indian Penal Code, lo 
make the offence murder, it must be shown that 

the accused intended to inflict such injury. 

Per Spencer^ /.—The offence was murder as the 


accused must have intended, or have known himself 
to be likely, when he stabbed the deceased in the 
back, to cause such bodily injury as w’ould bo 
sufficient in the ordinary course of nature to cause 
death. Perumal Naicken, In re, (1912; 1 M. VV. N. 
193 817 

-—S.301 833 

-S. 302 817 

--ss, 302, 304 —Jntention. 

Where four persons attacked one man, who in con¬ 
sequence of the attack, died subsequently: held, that 
the assailants are guilty under section 30.^ Indian 
Penal Code, if the c^jmmon intention of the assailants 
was to cause death or bodily injury likely to cause 
death or sufficient in ilie ordinary course of nature to 
cause death; and under section 304 if their common 
intentiou w'as to make a violent assault upon the 
deceased and they knew that they w'ere likely to cause 
his death. Their intention must be gathered from 
what they said and w’hat they did at the time of the 


attack Musai y. Emperor 847 

-S.304 817,847 

-S. 307 335 

--ss. 330, 331 825 

- s. 332 1002 


■ - ~ S. 373 — Iheft—Fish in open 

water—Fcivo natutm—Incapable of possession. 

Fish in open and unenclosed water are fene naturu:. 
They are not capable of possession and hence cannot 
form the subject of theft. 

Only such moveable property which is capable of 
possession can be the subject of theft. Chanual 
ilALAPOTO V. Basarmal, 5 S. L. R. 122 214 

■---SS. 378, ^79 —Theft of fioiving 

wafer— Possession— Intention—'Taking,meaning 

of—Essence of theft. 

Whether in the case of any particular river, 
chauDuI or reservoir, Government can be said to 
be in possession of water must depend on cir¬ 
cumstances and the question must be regarded us 
one of tact to be decided on the evidence in each case. 

Waters in rivers are presumably vested in Govern- 
moot. And when the Government has taken elaborate 
steps and employed a large establishment to control 
the use of w'acer in a river or channel and to 
prevent any person, not having the right to do so, 
from using it, the water in the river or channel 
should be regarded as being in possession of Govern¬ 
ment so as to be the subject of theft. 

P<ir Sundara Aiyar, J. —The word ‘ taking’’ in 
section 378, Indian Penal Code, means “reducing to 
possession,” that is, the moving of property should 
be effected with a view to obtain the possession or 
custody of the property. Unless the intention of 
an accused person is to reduce the property into his 
own possession, he cannot be guilty of tueft. 

Per BeniOn,J. (Miller, J., cuncurringi. —Tne e-sence 
of the offence of tiicfc consists in tae disUoaeso 
taking of property out of the possession of the owner, 
rather than in the taking of - it into the thiei’s own 
possession, that is, it is only necessary that the thief 
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.bonl.l "inten.no uVo," it is cot uecesEary that ho 

Tr nc^>:on ami iI<Uer, JJ., CSu^,dara A,yar, J 
,li.s.n(in-'.-A person who diverts more water to 
llithu'ds^han ho is entitled to by lowerm^ the door 
of' the sluice of Government canal without the 

ermission of the officers of G»-;'.""'^"l’„T„dian 

theft in respectof water under section d,8, Indian 

’ennl Code ClIoCKAt.lNOAM I’lI.LAV, In re, 11 M. 

■1 Jt;2-(19I2) 1 II W.N.119 8*9 

S. 379 819 

__S. 379 —Tfieft-Irrigation tank — 

Removal of ph-Facts of each case to be looked 

into. 

Whether the removal of fish from an irriRation 
tank amounts to theft depends upon the facts of each 
c'lse When the water is so low that the fish could 

not oEcape the removal may 

TM In re, 11 M. L. T. 23; (ini21 1 M. W. N. 42 

S. 380 


INDIAN Cases. 


risi2 


___ —,—JiiSfHrec/ion. to 

Turu-Ahsence T/7i7i(ence that accused caused 
grievous hurt-Hurt caused by some of the robbers 
— Direction to convict. 

Where, on a charge against the accused under fee 

tions 392 and 397, Indian Penal Code, the bessions 
Judae, while pointing out to the ,lury that there was 

no evidence that the accused caused grievous hurt or 

used deadly weapons, directed them lo convict 
Under section 397, Indian Penal Code, because griev- 
ous hurt was caused by some of the robbers some of 

whom used knivps: . 

Held (i) that this amounted to a misdirection ana 
the conviction un<ler section 397, Indian Tcnal Code 
could not be sustained; 

(2» that the accused wero nj'litly convicted under 
section 3^)2, Indian renal Code. Arcnachella 
'Avan, Ill re: D M. L.'1'. 20; (1912) 1 M, W. N. 35^1 
22 M. L. J- IbO 


s. 397 

Sa 3^1 — Fvudly nenpon —Lathi. 

^ ^ • to « 


Penal Code- contd. 

Association for tlie habitual pursuit of cb.coity is 
the gist of the offence under section 400, Indian Penal 

^ ^AUhoiiKh the evidence need not show the same de- 
firee of particularity as to the commission of each 
dacoity as is required to 

charge of that crime, it must be established, for the 
purpose of conviction, that the accused belong to a 
Ln- whose business is the habitual commission of 
dacoity. 'Jbe special conspiracy must be proved. 

Corroboration of the testimony of an approver 
must connect the accused with the oftence, that is, as- 
sociation of a gang of persons for the business of habi¬ 
tually committing dacoity. • . i.u 

No adverse inference can be drawn against the ac- 

ciised after their acquittal Therefore, if some of the 
persons accused under section 400, Indian Penal Code, 
had been tried on a charge of dacoity but acquitted, 
that fact cannot be relied on by the prosecution to 
prove that they were habitual dacoits. 

If the association for the purpose of habitually com- 
mitting dacoity bo made out, the past history of the 
accused, that tliey had been convicted of dacoity or 
had been bound down to be of good behavuur 
would be sigiiilicnnt. Kader Sundar v. Emperor, li 

C. W. N.tlO 

_S. 408-C. iminal breach cf trust 

by servanf — VarioussuinsoJ money received by servant 
from master at various times by false representations 
and not accounted for. 

The accused, as the servant of a firm, obtained 
various sums of money from the Manager of the 
linn at various times by false representations that 
they were required for paying coolies but could 
not account for them afterwards; 

Held, that tlie accused was guilty of criminal 
Imach of trust ns a servant. Tiieopiulus Ramappa 

In re, 22 M. L. J. 112= 10 M. L. T. 517 108 

409, 477 A-Separnf6 


A lathi cannot bo rightly dosciibed as a deadly 
Weapon within the moaning anil for the purposes of 
section 397 of the Penal Ooilo. Lai> Khan i\ Emperor, 
19 P. W. R. 1912 Cr. 998 

s. 400 ! ssocialion for habitiud 

■ i. >>1 ■ 


■ ■ w * ■ ^ ...-. 

pursuit of dacoity—Gencrul CriminalHy of tribe not 
to be imputed to individual nionhcrs— tivetun to be 
strictly construed —(lid oj ( j) nrr - What must he 
established toconvict accused—Approver’s testimony — 
Corroboration—Acquittal — A'o atlversc inference 
against accused after acquittal — I'list misconduct of 
accused, when may be considered. 

The general criminality of a tribe or caste cannot 
be imputed to iuilividual members o[ieratiiig in gangs 
where the prosecution is under section -P'U, Indian 
Penal Code. 

The offence under section 100, Indian Penal Code, is 
one of a very special character and entirely the 
creature of statute. The section must, llierelore, bo 
strictly construed. 


breaches of trust and falsifications of account on 
different dotes—Joint trial—lUegalUy—Criminal Pro- 
cciure Code (Act V of 1898), s. 234f. 

The accused was charged at one trial under section 
409, Indian Penal Code, for criminal breach of trust 
in respect of Rs. 432 made up of live sums of money 
onti listed to him at different dates in 1910 and of five 
separate falsiticntions of accounts on different dates 
under section 477 A, Indian Penal Code; 

Ueld, that each breach of trust and falsillcation 
was a distinct offence and ^ho trial of these five dis¬ 
tinct offences at one trial vvas illegal. LaKshmisarain 

Apukam V. Emperor, 11911) 2 M. W. N. 536 2 1 3 

— s. 41 I 395,783 

- —s,4U —Stolen property produced 

by accused from a im\}^\Q — ^Vhcther such production 
su^icicyit to sushiia coiipic/ioa—£i’»dencc— Proof, 

Where an accused produced the stolen property 
from a nullah in a jungle, which was neither iu his 
possession nor under his control: held, that such pro¬ 
duction was insutlicient to establish his guilt under 
section 411, Indian Penal Code. «■ 

Emperor, 46 P. L. R 1912 


PlR Rdkhsh V' 

220 


s. 414 
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Penal Code —contd. 

—--—S, 420 — Cheating —Adrance o6* 

toined on fnhf*. representation—Pmmis^ory-nnte 
executed ^ Admiiis^ibility of oral evidence to prove 
reprei>entation of intention —Frosecntion bound to 
prove fahitu of representation ~Eviden'e Act {[ of 
1872), 8. 92. 

The accused obtained an advance from the com¬ 
plainants through a broker on the representation 
that he had two boat-loads of paddy in the creek and 
that he would brinjr them to the mill and would sell 
them to the complainants. The a*cnsed and the 
broker jointly executed a promissory-note for the 
advance in favour of the complainants. Tliopromis. 
eory-note contained no statement of the representation 
made by the accused. Subsequently the accused 
absconded; aud it appeared he had no boat loads of 
paddy. The complainants thereupon preferred a 
charge of cheating against him: 

Heldj (1 ) that oral evidence was admissible to prove 
the representation of fraudulent intention and as the 
representation of intention was not inconsistent with 
the written agreement and would net have been em¬ 
bodied in it, there was nothing in the Evidence Act 
to preclude evidence being given of the representa¬ 
tion of intention. 

{2} That it was not 8u85cient to prove that the 
accused promised to bring paddy to the mi.I at some 
time or other and tailed to do so; the prosecution must 
show that -the representation made by the accused 
was false, that is, at the time of making ic he had no 
intention of carrying out the promise. 

(3) That the facts warranted the inference that the 
accased’s representation was false Nga i*o Von v. 

Mohr Brothers and Co. Ld., 4 Bur L. T. 279 386 

--S. 425 826 

- SS. 426, 430 Mischief-Un- 

lawfully taking neater from canal. 

Ihe applicants, who wanted water for the purpose 
of sowing their held, stole ic by breaking through the 
wall of a canal: 

Held, that they were guilty of having committed 
niisouief under section of the Indian Penal Code. 
Bansi V. Emperor, 9 A. L J. 102 829 

- - S. 427 826 

- S. 430 829 

- SS. 441,447 — Criminal trespass 

—Entry on land in exercise of bona lide right. 

If a person enters on land in the possession of 
another in the exercise of a bona fide claim of right 
but without any intention to iutimiiate, insulc or 
annoy Che person in possession or to commit au offence, 
his act dues not amouuc to criminal trespass al- 
tnough the accused may have no right to the land. 


Impbkator V. Abdul Latif, 5 S. L. tt. 1 <5 219 

-S. 447 2Ic# 

-S. 463 211 

-s- 467 398 

-S. 468 275 

--S- 471 99, 21 I, 236, 

385, 398 

-SS. 475, 476 21 I 

-S- 477A 213 


Penal Code concld. 

- s. 480 - F.ilse trademark — 

Offence or a wrong. 

U here the trade-mark used by the accused is a 
crescent encircling a crown over the letters A. M. K,- 
and the one used by the complainant is a crescent 
en.'ircling a star over the letters A. G-. M. no offence 
of using a fahe trade mark or selling goods uuier a 
counterfeit trade-mark is committed. 

A civil action for damages may lie. Uasoolkhan 

Saheb V. E.mperob, (1912) I M VV. N. 85 927 

-— s. 499, exception 9 — 

Defamation—Allegation made in a petition of 
divorce —Absolute Privilege, rule oj, inapplicable in 
India—English cases, not to be referred J or guidance 
— Practice—Evidence Act {I of 1872', s. 132, proviso. 

In construing the provisions of the Indian Penal 
Code, the Code is not to be frittered away by 
reference to English cases laying down a different 
principle. 

The English rule of absolute privilege in cases of 
defamation does not apply prop/to vigore in India. 

Where a certain statement made in a petition for 
divorce filed in Courtis alleged to amount to de¬ 
famation, the case must be decided not with reference 
to the rules of English Law but with reference to 
section 499 of the Indian Penal Code. 

Allegations which are made in a petition for 
divorce filed by the accused after his wife has left his 
house, and in the truth of which he lias a reasonable 
belief, fall within the 9th exception to section 49 ). 
Mr. McGill v. Mr. Bkyne, 5 S. L. R. 181 217 

- - s. 51 I 99 

Penalty. See Contract Act, s 74. 

Pendente lite, changes in title—Power of 
Court to consider 377 

Pensions Act (XXIll of 1871), s. I I 

194 

Perjury. See Penal Code, s. 193. 

Personal Law — Distinct and inconsistent per^ 
8 t,nal laws tn respect of paternal and >haternal pro¬ 
perties. 

The pre-sumption is that a man carries his personal 
law with him. 

Parbali v. Jagadis, 29 I A. 82; 29 C. 4^3; 6 C. W. 
X. 490 ; 4 Bom L. R 3t).o, Ambnhai'V. Oovind,2‘6 B. 
257, Hailathi V. Subbaraya, 21 M 0)0, relied on. 

A person cannot simultaneously have two distinct 
and inconsistent personal laws, one governing his 
rights in respect of property taken by him from 
paterual ancestors, and the other in respect of 
properties received by him from maternal ancestors. 
Bhagabvti v. Sohodra Koek 691 

Plaint, amendment of-Original plaint based on 
negligence — Proposed amendment based on nuisance 

_ Different cause oJ action —Suit against Government 

— Notice of suit—Civil Procedure Code (Act V of 
190S',8- bo — Withdraw, leave to 

The pWint in a suit against the Secretary of State 
orio'inally proceeded upon negligence, and the notice 
w'hTch was served as a preliminary to the plaint 
pointed to a suit based on negligence. Afterwards, 
the plaintiff prayed for an amendment of the plaint 
and the new proposed plaint proceeds upon nuisance; 
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Plai nt— conc-i<i. 

lUht tl.atll.e CVH.SO of octio,, 1 , 01 ,,- .lillon-nt, .,o 

Mc,,krnv SrcKinAKV of 

: 8 C. 797 

Pleader— Autliority ilofsAiot terniimito 


INUIAiJ OAbii^. 


Liyi2 


decree 

Pleader’s fee Co^t-i-vmntrp. 

Wheoe „ certificate l,y . Ph juier of 
receired l,y l>im as his fee 'vas hxlrte.l m C-"" ^ 

arR,.,cents ha,l coTn,«ence,l U Mi'.Ao 

not allou-ed as costs. liAOHLiuK -i.G • 

Singh 

PleadinerS—Non traiisferarde occiipaocy- k» (>n^ 
-MoVt^KO without landlord’s consent-hale by 
M„r^^ia-or to third party-Pnrehaser lak.nR f esh 

. ^ 1 Inrrl SlU t ioV S<llc 

lease from landlotci Alorlp^.l^^ :f fomldft 

Plea of purchaser that inort-a-e invalid, 


•Party litioanb if permitted 
sume inconsistent positions 

Plaintilftobo kept strictly to wuso 
of action sec forth in plaint 

■Suit based ou succession and posses- 


. II —OUlV Wll ov«VN I 

sion —Declaration as to reversionary ri-'hts 

can be granted OM-U 

--Transferor oaiinob plead invaddity 

of transfer ^ 


-Written titnteincnt — Inconxistcnf de¬ 

fence in alternative, nhethcr nUonnhU' • Civil 
Procedure Code {Act XIV of IKSi), ll2-t;H’d 
Procedure Code (/Ir^ V of 1908), (). If, * 
Aincndment of written xtutem nt, ivken niaij .'C 

allowed. 

Adoftndanb mav in his written stateim nt raise as 
many distinct an.i sei)aiate, and. llierefore, incon¬ 
sistent defences as lie may think proper, in the 
alternative. 

An amendment of the pleaoinirs ou^ht 'o be 
allowed whenever this can bo (hi:ie without injustice 
to the oppo.«ite side Por the purpo.si? of laisinj; the 
real cjiiestionat issue bet ween the parties such ameiul- 
inent should be allowed, and if the oppo.'ite party 
has incurred expense ami been caused delay, it should 
be compen8ate<l therefor. Sim lt\N(i IIkhaky Lai- e. 
Uanciiiieya I.al, 15 C. !. -L -i''.* 128 

Pledge by uiiautboiised peis'ui -.loiul tort feasors 
— Cause of action in botli suits to b<‘ same- Sub¬ 
sequent assi'^nment in ifspect of I(U t — J.ix iH iidcnx, 
inapplicable to moveablo piopci ly — Pirst suit 
against pledgor —Movoiible properly pa^vm•d dui ing 
the pendency of suit - Second suit agaiii.st pleib^co 
— Pledgor basing title on adopt ion - Adoption ludd 
not proved in first suit — bight of pled-gee to raise 
issue of adoption in second suit—Privily bel wi*i*n 
pledgor anfl pledgee 848 

Police functions — I'Wercise by (hudi'id I’n^- 

vinces zamindarn ’ 965 

Possession. Sec Khas ro^sKs-iioN. 


Possession ■ concUi. 

__Bomb found in joint family liouse- 

-- . T joldlitv of managing memOer 

Whose to be rebutted 

— I’resumption of liaOiiit) j2\ 

Poundage fee, refund of. o„ sale beiu||e^ 

Power-of-attorney, construction of 705 

__ , construction->• 9^ 

_____Am-mukteartnmab—Far- 

danasbin lady-Authoritu to htishand-Power to 

execute deed of sale, » *"^/**^P V ^ 

cute agreement for saleSpectfic ReUef Act (I of 

1877), ss. 22, 27,cl (c)-Transferee 

Notice to some of transjerees, members of joint Mitak- 

shnrajnmii!/, whether goodSpeafic relief, grant of 

A power given to an attorney to execute deeds of 
sale, does not authorize him to enter into an agree- 

A notice“’to some of the transferees who are mem- 
bers of a joint Mitakshara family, m the absence of 
anything to show that those to whom the notice was 
driven were entitled to represent the others, is not a 
sumcient notice within clause (c) of section 27 of the 

Suecitic KcUof Act* 

A contract for sale of land was made with a pur- 
damishin Mahomedan lady tlirough her 
was her attorney The purchase-money, although not 
iiisuthcient, was considerably less than what was paid 
by a subsequent purchaser. 'J he authority of the 
husband to bind the lady was not proved. The van- 
ationofthe time at which the contract 
performed was not shown to have been assented to by 

tlio lady herself: 

Held, that the Court may properly refuse to enforce 
tl,o contruct for sale. Jaxki I’eksiiau Singh v. ^hia 

IIOSSAIN 

Practice - A Property in iiossee- 

sion of third person- Itemedy of guardiau-Suit 


civil suit 


uct of possession 


9 act of-(.Irn/.iiig cattl 


\\ lu'tlu'v 

125 


__^Civil or Revenue Court returning 

plaint - Reference to Chief Court 447 

__Judgment of Appellate Court very 

sketchy —luterfercnco on merits in revision 102 

__Flnintiff to get relief on his own riglit 

/DO 

_Stay of criminal proceedings P®*^^iJ 

- _Suit based on succession and posses¬ 

sion-Declaration ns to reversionary rights, wh^her 
e in be grunted- Discretion Pleadings tjHU 

__ Ihlidaij—Delivery of judgment—Not 

illegal. , 

Tiie delivery of a judgment on a holiday is not 

* 11 I 

* TVudge is not prohibited from doing any particu- 
lnr kind of work during holidays Rut if any party 
is injuiiouslv affected by a Com t doing ay judicial 
work on a day when the Courtis closed he will bo 

entitled to a redioss for the grievance. 

Scmhle :-Tho English rule with regard to Sundays 
being udiV.-^ does not apply in India. 

1YKNX.AU r Kamalamm.xl, V1912; 1 M* W, 

M M. L T. 81 
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GENERAL INDEX. 


Practice - COf cld. 


Pre-emption— conui. 


-— (criminal)— Tn7«e.>-s attend¬ 
ance - Magiairafe unable to record evidence — Adjourn¬ 
ment Witnesseii to be fold to appear atne.tt hca''inij. 

Where a Magistrate lias eatertaine:! a complaint, 
he is bound to proceed according to law. 

Where a Magistrate is unable to record the evidence 
of the witnesses in attendance on the date fixed and 
the case is adjourned, the witnesses should be told to 
appear on the adjourned date. A party should not bo 
required to repeatedly summon his witnesses on pay¬ 
ment of fresli process-fees merely because the Magi:- 
trate is unable to record evidence on the date origi¬ 
nally fixed. BalmokaiXD v. Naxak Chand V. W.T{. 

1912Cr. 928 

Pre-emption, see Ocdh Laws Act, s. 9 . 

Benanii suit —Bona fide claim — 
Superior pre-emptor asserting claim to defeat rival 
pre-emptor—Money raised by mortgage to vendees 

662 

■■ ■ Sale of occupancy-rights by joint 
tenant to landlord - Right of other tenant to pre¬ 
empt 28 

■' ■ Custom — Mohalla Multani Dar- 

in the Ferozepore Ctty-Kucha Nihal Singh. 
Kucha Nihal Singh is a part of the recognized sub¬ 
division, Multani Daruaza^ in the Ferozepore 

City.^ 

Tire custom of pre-emption prevails in the MMalla 
as well as in the Kuchan comprised therein. Hari 
S iXGH V. Bholi, 64 P. W. R. J912 719 

■ - Decree for pre-emptor—Appeal hij 

vendee—Transfer of property on basis of ichich pre¬ 
emption decreed subsequent to decree—Construction 
of deed—Sale or mortgage —Cviteria. —Evidence 
adynissibilify of oral evidence—Third party — Evi¬ 
dence Act {I of 1872), s. 92, scope of—Punjab Pre¬ 
emption Act (11 of 1905y, s. 4. 

Wheie, after obtaining a decree for pre-emption and 
during the pendency of an appeal against the decree 
preferred by the vendee, a pre-emptor parts with 
the property, on the strength of wliich he was able 
to sue for pre-emption, the transfer does not disentitle 
the pre-emptor to the dscree he has already obtained 
and the vendee cannot ask the Appellate Court to 
take away from the pre-emptor the benefit of the 
decree on the ground of his subsequent transfer. 

Dhanna Singh v. Qurhakhsh Singh, 91 P. R. 1909 (F. 
B.)j-4 Ind. Cas. 337; 161 P. W. R 1909; 148 P. L. R. 
1909, referred to. 

The prohibition in section 92 of the Evidence Act 
against going behind a written deed applies onlv 
to parties to a deed and not to outsiders. 

Tara Chand v. Baldeo, 117 P R. T890 (F. B Parma 
Nand v. Aira'pat Ham, 20 P. R. 1899, relied upon. 

In order to prove that an ostensible mor:;gage is 
really a sale, what has to be shown is {n . that there 
was a positive understanding between mortgagor and 
mortgagee that redemption would not be demanded, 
or (6) that the terms of the mortgage are such that 
redemption is a virtual impossibility. 

Onerous conditions in a mortgage are not in them¬ 
selves sufficient to warrant the decision that it was 
really a sale. 

A. mortgaged a building .site to the nephew of her 


husband, riie site was situated in a town in tlie 
heart of a tloijiisliiug cj.nal cilony where such pronertv'- 
was likely in future to increase in value. The mort’- 
gnge-money was not higher than the inarket-valuo of 
the site. 'J’he term of the mortgage was fifteen years. 

JSo interest was chargeaolo on the mor'.gage-money 
proper but the mortgagee was entitled to build on 
tr.e site at will and t) charge the e.xpenditure, with 

o per cent, per annum interest, on the hou&e: 

Held, tliat these circumstances were insufficient to 

prove that the transaction between the parties was a 

sale and not a mortgage. Megha Ra.m v. Makkav 
Lat. 


‘limitation — Vendee transferring 
propcrti/ to another f>erson heiore institution of suit — 
Second vendee impleaded after e.cpiration of period 
of limitation 

Whore, before a suit for pre-emption has been in¬ 
stituted, the vendee l.as re-sold the property to an¬ 
other person, the suit for pre-emption is barred 
against the second vendee If he is nob brought on the 
record until after the e.xpiration of che period of 
limitation prescribed for the suit. S»ah Muhamf.d 
V. PfARA Mao, 84 P. R. 1911 


- Mortgage by vendee ajter sale — 

Pre-emptor not bound by mortgage ~ Parties—Mort. 
ga ee not a necessary party in pre-emption suit — 
Mortgagee bound by decree against vendee. 

A pre-emptor is not bound to pay anything more 
than the amount which is fixed in a pre-emption 
decree as the price at whicli the sale took place. 

A pre emptor is not bound by a mortgage effected 
by the original vendee after the sale. The mortgagee 
in such a case must look to hi.s mortgagor alone. ” 
Bogha Singh v. Gurmukh Singh, 93 P. R. 1902, fol. 
lowed. 

Such a mortgagee is not a necessary party in a suit 
for pre-emption. As he holds the property under the 
veiuLtr, he is bound by a decree for pre-emption pass- 
ed against the vendee. Deo Ra.t v. Govind Parsiiad 
55 P. W. 11 1912 647 

-- - Pre-emptor not suing bona fide for 

herselj — manitninability of suit. 

A pre-emption suit not instituted bona Jide with the 
object of excluding a stranger from the village is not 
maintainable. Maharani v. Ram Auhar 503 


-- Pre-emptor and vendee equally 

related to vendo)—Sharing in holding gives wo supe- 
rior right —Division of property betmeen vendee and 
pre-emptor having equal rights -Price fixed in bad 
faith -Market-value to be paid—Punjab Pre-emption 
Act (U of 1905;, 12 (a', 14 (6), 22- 

WOiere two persons are equally related to the ven¬ 
dor, sharing in the holding in which the land sclj is 
situate, "ives no superior right of pre-emption to the 
either. 

Where the pre emptor and the vendee have equal 
rights of pre-emption, the pre-emptor is entitled to 
pre-empt one-half of the property sold and the 
vendee is entitled to retain the other half. 

When it is proved triat the sale price has been fixed 
in bad faith, the mnrket-value of the propert 3 ' must 
be ascertained and taken as the price to be paid by 
the pro-emptor. PA-rfiAVA v. Naba, 87 P. R. 1911 

802 
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Pre-einplion 


INDIAN OASES. 


[1912 


ft r.ul. 


___ pf ire oiei’-slntedin the deed Jroudu' 

Icnfhi- /Wrr,-oH jnijwe.-t of 

.,ueul >'iit f>ij vendor’s reiersioneri-~Custom Alien 

nr,n-lie.e.rn.ior not debarred from asserting real 
ronsidcrotion-lteal consideration for necessity-ton^^ 
version of sale into mortgage - Estoppel—It>aud 

Particof a criiniais 


.L and B. sold certain land for an alleged 
ation of Hs +,0G0. O. sued for ^ 

ing that the sale-rrice was really 
Court found that the price stated m i for 

n as notlixed in good faith and decreed th®J-'a ^ 

pre-emption on payment of the ascertained n.aiket 

On the death of his sons sued C. for 
of the land cu the ground that the ^ sale y ^ 
neither for confeideration nor foi mce y 

sonssuedforadec.urationthatthesaleby B- «oum 

not affect their I eversionary lights. 

[t was found that the sum actual y - 

vendors was Its :t,«K 0 and that this sum «as for 
“Xtoi that the pre.einptor ivas -t 

the piescnt suit from asserting that the 

th^n^U^'^tua. consideration of t^o^e - 

Its 3,1 Ott and this sum «as for necessity fa 
represenled the market-valuu of the land the sale 
could not be converted into a mere nioi gag 
tlie suits of tlie vendor’s sons should be dismissed. 

Althoiigliapieeinptor, wboobtaiiisa doeico be- 

comes ill ma..; respe'ts identified in i“,t--> -t' the 
vendee it would be contrary to all notions ot 't|“‘ty 
and justice and repiigiianl to common 
tliat a j.rc.mptor is bound, ivlicn be lias > "<>0 
decree on pal incut of ibe market-value ivllicli 13 less 
than the in ice slated in the deed, as (KC,« crim.n.s 
with tlie vendee in tlie very fraud ivhicl. it 

the object of the pi e-einptor to bring to hght 'in‘1 

frustrate. Uan Simiu t>. Puaxoan Singh, bd f- tC 

1911 


Pre-emption-concid. 

_rendee selling the propcrt!/ (o an- 

- /rt Ritit - Suit against the first 

iSch. i| Af^t* 10# 4 vT 

A. sold his share in a ou the^T^h 

ber 1909. B le-sold the prope y J ^ ^ registered 

of November 1910 and got 'he ^le uee b 

„o theklst °\,f-'“trNo^eler^-19lO. C. was 
ruTdr;:.”^-^rbaTrU^h;' UmUatlou. 

— Waiver- AcquxescPnce—Vt e-empio 

t ^ ^ r\ark I ft tit 


____ Property sold subject to mortgage — 

lledemftion of mortgage by vendee-Pre-emptor 
cannot claim to pre-empt ojuitg of redemption ontij. 

Where pioperty subject to a mortgage has been 
solil and tlie vendee has red«*cined tlie mortgage be- 
ioie llie iiifetitutiou of a suit lor pre-emption, the pro- 

emplor cannot claim to inu-empt only the equity of 
redemption. 

He must pay the whole amoui.t of the purchase- 
money including the mortgnge-money paid by the 
veiid <‘0 before ho can be allo\\cd to pre-empt the pro¬ 
perty. Shahbaz Khan v Kazm. Din, 74 1*. ^ 

1912,43 P. K. 1912 430 

■ — - Sale by vendee to a person entitled 

to pre’empl —Suit to pre-empt the sale by vendee^ 
maintainabditij of. 

h. sold his properly to D. on 5th of -Tunc 1909. 
S. had a right to pre-empt liio property and was 
about to bring a suit for it, wlien on the 4th of .)uno 
1910, D , the vend( 0 , re-sold tlio propeity to liim. 
Thereupon A , who was related to f) , brought a suit 
for pre-emption on Iho basis of tiio sale rif 4th of 
June 1910, made bv D- in favour of S. 

Ueld, that tlie suit was maintainable. Adhaki 
Di'hain )' Siii-onnr\r. PaM'K 708 


■ assislisg in sale negoHuUons and demarcaUon oj land 
— belay in suing. ^ 

A jre-emptor ‘’JTj'TurtheT’Ltirjly 

a^l^ed vITenTh^ “land . sold was beiog demarcated 
out of u large field of which -t was a part^ Ihe 
for pre-emption was brought on me very y 

" W,Vhat Uie pre eiiiptor must be deemed lo^ ha- 

waived i,is right of pre emptlou, 

lie actively brougnt about m t „„hn 3 e by 

that he was perfectly agreeable ® P gj,,. 

vendee and did not i.iteiid ‘c enforce 
Fateh Chanu v. Kiepa Singh, 76 P. W. K. lai-iao 

_____ Wajib-nl-arz - Con8fruc(.(m — 

Kishiadar ka.ibi-Connexion by rnTrimye-Rishta. 

dar baid. , . 

The Tl^ui.b.i.t HIT of Y„“|b“f:vrown^f a Xre t 
purchase to a ^ co-aharor in the palli, 

me same paB». Flajnmt, . a person cou- 

who was a connection brought this suit 

nected with the vendoi-by marri^ who^was not at 
for pre-emption against the vendee 

all related to the vendor: 

plaS a Hg!:: 
ihe Wujib'ul-arz. 

A connection by marriage of .a conue^otUHi^ by mar- 
riage is not even a rishtadarbaid, FakHR 

Nagesiiar Ram, 9 A. L. J. 

Presumption. See Evidesch act. s. u . 


warrant by accused 


of legality-feeBtriction^^o^ 

Procedure of registration 531 
-Whether pres»mpl«on ^ 

A presumption in favour otThtt 

its regulurity i it cannot be maoe lu 

wliich offends legal permanent tenancy 

Therefore, a presumption o p for to create 

eanimt be applied to debntter breach 

a new and fixed lent for a» „,„pbie. SaTVA 

ot duty in a .vhebuit «'“* 15 0. U J- 

Sri (liiosHAi. V. Kartik OHANH 5^0 

10 C. W. N. 418 


VoU XIlIj 
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Previous rent decree— Subsequent suit by 
tenant ior declaration that previous plaintiff is not 
tenant’s landloi d— Res judicata 

Primogeniture, rule of 

_____— , rule of—Kanjpura State 



Principal and agent-Accounts Suit for 

rendition of accounts agaiust agent s heir Ken i- 
tion of accounts, meaning of Kefusal ''"hat co^ 

slitutes 

___ - -—Agent representing untruly 

the extent of his authority to third person-Breacii 

of contract—Liability of agent to third person 

Agent acting be^onu the scope of his authoiity 



Payment to agent 

__ Qamhliny debt of priucijral 

paid by agent- Right of agent io recover 

actually paid-Rnixdi drawn by principal-ton- 

aideration—Contract Act (lA oflii7d},s 2-i ru i 

Policy • • 1 

An agent is entitled to recover from his piincioa 

sums actually paid by the agent in settling a 

ing debt incurred by the principal, whether the 

payment is by way of adjustment of accounts or 

executed by a principal in tayour of hi3 
anent for such peymei-ts is for consideratio.i. fxHA.i 

Kamo. Jai Lau, ou L\ W. K. 79 L, K. 191^^^ 

______ Principal entitled to final 

account at the determination 0 / agency Accounts- 
A principal is always entitled 10 have ^ 
count taken between himself and his agen 
determination of the agency. If accoun s <1 
taken from lime to time and settled between the 

parties, the agent when rendering the hna at 

be entitled to rely upon those casual acco 

urge that they ought to be accepted u^Kesho 

jade correct, Abhai Charan Uuakba • 

Oas 

Printing i resses JtS 

. pr.f 

kis name and place of printing* 

The word ‘book,’ as dedned in se““°VH‘!>?!mrrot'a 
ing Presses and Books Act, 18b7, includes part of a 

volume or pamphlet. „ ^omohlet 

Therefore, the printer of a of 

bound to print thereon his name i,-pach of the 

printiDg and failure to do so constitutes a^^^^ ^ 

provisions of section 3 of the Act. 827 

Goyind Limayb, 14 Bom.L. R. 40 


S. 3 



Priority- Mortgage A^^^^ 

certain date, but registeied su ^ mean- 

mortgage of same property registered lu 

time ^ jjy 

landloid in execution of i^nt of 785 

ment of incumbrance of moitgag > 

Private defence, see pek*.- code, s. 9i. 


Privy Council Practice - ^loinh 

It is not usual to allow a point to be raised on ap¬ 
peal to the Privy Council which has not been discuss- 
edinthe Court below, aud upon which their Lord- 
ships have not got the assistance of the Court be- 
low. Jit SixciH r. Maiiaiuj Singh, 10 M L. i-5ol; 
lb C. W. N. I22;tl912j 1 M. W. N. 29; n' 

14 Bom. L. U. 33; 31 A. 57 257 h'. O- 

Probate. See Will 

__Next reversioner disputing the 


Probate and Administration Act 

tV of leSlj, S. l9-Wai-Prolate-Letters 
of Administration-Legatee’s right to administer 
estate when some executors willing to act 

cvecutors - Applications for PrMite ■Parties Legatee 

Tmptning e xecutor’s good faith should be made 
party. 

A legatee cannot be allowed to administer the es 
into ot^testator unless all the executors refuse to 
act The Court should not consider whether the exe- 
ruiors who a.e willing to act are tit and pn.per persons 

lor the grant of Trobate. . ^ ,gg 

Hara Coomar Sircar ,. I oorga ilo.n Das,, 21 C. 19o 

relied upon. I ^ administer the 

^ichougi. a legatee h- no 

property, be ® .rson to sifeg'iard 

Probate case as an i ^ood faith of the 

his interests where be in.pngn the good tait 

executors. Kariman n. MasHI, 2 y r, 

■Ji P. b. K. 1912 

_ S9-^'Inteie8t,” mean- 

of estate. 

A Christian Letters of 

daughters. Ihewmo hh resoect of the deceased s 

:r ortliVdeJ::L^d'obiected. 

Held, that the SIS h of the de- 

the presence ot lue » 

,1 -‘inteieAt” in section 09 of the Probate 
The word mteie. ^ 

and Administr, interest that has not arisen is 

mere i interest nor a right; it is nothing 

properly a ^f a future right. ^ 

In an dP.P’“^" '““cope of Inquiry to determine the 
quite outside i- Jerry Allaro, /S 

limits of the estate. Sharkey i. ^33 

P. W. H. 19i2_ jQ^ yg^ QQ 690 

o^t^.vii€;sorV-nOtC executed simultaneously 

evidence of the loan. ^ loan independ- 

wluu tt assu'^ of a promissory- 
"“'^yhlVVs inadmissible in evidence, his claim 


note, wbicn 

for the loan ought to sutceeu 
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Promissory-fiotc— concUi. 

The pliiintirt lent a sum of money to the defeml- 
ant. Simiiltanoonsly with the transaction of lendin*? 
a {>ioirii.s?ory-note was oxocntod, tlie stamp on liich 
was ineffectually cancelled. The promissory-note 
lieinjr inadmis.sible in evidence, held, that the plain¬ 
tiff could reh' on otlur evidence of the loan. Ham 
SA fii'i- r. Jasoda Kt-NWAR, 9 A. L. J. 72 138 


----, unit on — Promisee natne 

int^erfed in erroncoufi manner —Suit by real promisee 

— Maintoinabilif'j of suit—Pecfijicalion of insfrumciir, 
suit for, H-hrfher necessary. 

A snif on a protni.«sory-note can be maintained by a 
person intemied as the real promisee of the note, al- 
lho‘.;"h a wron<( name is mentioned by mistake in 
the T.ote, as pioinisee. Tlie real promisee is entilled 
to j)roduce e\ idmee to slmsv that ihe name "iven is a 
mistake. 

It is not necessary to bring a suit for recti¬ 
fication of the instrument before a suit on the promis¬ 
sory.notecan bo instituted. Gopal Row v. Vfkrappan 
S icKVAiKARAN, 10 M. L. 'J. 522; 22 M. L. J. 121 95 

Provincial Insolvency Act dll of 
1907), SS. 3, 37, 46 -Civil Procedure Code 

(Act XIV of ]HS2\ Chop. XV. SS 5SS, 589 -Order 
_ aside transfer of insolvent’s house - Appeal 

— Deputy Commis.sioner of Darjeeling. 

An order of tlie Deputy Commissioner of Darjee¬ 
ling setting aside a transfer of an insolvent’s liouso 
and shop, is appealable to the District ludge and not 
to the High Court. ( hao r. .Iai Narain, 15 

C. L. J. 239 605 

---SS. 37. 46 605 

--S. 37 — Transfer to give 

preference - Mortgage ih favour of a creditor discharg¬ 
ing his debls^Debtor unable to pay his debts at 
the time —Annulment of transfer—Transfer of Fro- 
perty Act tlV oj 1882J, s. ;>3. 

A debtor, who was clearly unable to pay bis debts, 
e.vccuted a mortgage of wh.it appeared to be liis whole 
valuable assets in favour of some of his creditors by 
which their own debts were discharged, some of tlieso 
debts being on acc Mint of hundis wliich had not tlien 
hecorno due. A portion of the mortgago-inonoy 
Mas to be paid in cash lo the debtor before tlie Sub- 
Registrar. Within three months from D o. dale of 
the alienation, tlie other creditors applied tliat the 
debtor be declared an insolvent. Eventually, the 
debtor was dec ared an insolvent on this applica¬ 
tion; 

held, tliat the transfer wa.s made witli a vioM' to 
give preference to Boino creditors over the others and 
should bo annulled uiii'er section 37 of the Insol¬ 
vency Act. 

The terms of section 53 of the Transfer of I’roperty 
Act aud the terms of section of tlie Insolvency 
Act aie not identical. Tlicre is thi.s material differ- 
CDce that in the case of transfers to be set usido 
under the provisions of section 5:< of the Transfer of 
J ropeily Act, actual fraud must be provetl; M’licreas 
under section 37 of the Insolvency .\ct it is only 
necessary to show that the transfer has heen nmdo 
with a view to show preference to one eroditor to 
whom a debt may be validly due, over another 
(TouUor. Haimokani) r AvA iSiN(;n, ihV \V u nn'> 
2^) W L. R. 1!H2 ’ ^ ^ ^ gg 


Pf*ovinci3.1 Small Cause Coui^ts Act 

(IX of 1887), s. I6-CtiM7 Procedure Code 
(Art To/1908*, s. 15, O. XXXVH Jurisdiction of 
Karachi Small Cause Court -Sait under 0. XXXVII 
not e.vceeding Rs. ] jiOO-Exclusive jurisdiction of 
Small Cause Court—jurisdiction conferred on Sind 
Judicial Commissioner s Court by O. XXXl II. 


AH suits on negotiable instruments in which the 
plaintiff desires to proceed summarily must be tiled in 
Courts having eppropriale local and pecuniary juris¬ 
diction. 

The Karachi Small Cause ^ ourt has exclusive 
jurisdiction to try all suits on negotiable instruments 
when the s- bject-matter of the suit does not exceed 
Hs. 1,009. Kven if such a suit is brought under 
the provisions cf Older XXXVII of the Civil Pro¬ 
cedure Code, the Small Cause Court has exclusive 
jurisdiction. Section 16 of the Provincial Small 
Cause Courts Act bars the jurisdiction of the Sind 
.ludicial Commissioner’s Court to entertain such a 


suit. 


it 


Order XXXVII refers only to the mode of trial, 
does not confer on the Courts specified therein 
jurisdiction to try suits M'hich they are not otherwise 
competent to trv. Docr.ATRAM r. Halo Kanya, 5 S. 

L. U. 155 244 

_—-s. 25 803 

--Sch. 11, arts. 13, 

\Q —Small Cause Suit —Claim for temple emolu- 
wieaks — Takid granting — Emoluments —'Irusts- Suit 
for emoluments and neivedhanam — jurisdiction of 
Small Cause Court. 


A suit for temple emoluments, secured to the plain¬ 
tiff by the author of n trust by a takid, which was 
registered on the same day ns the instrument of trust 
itself, both in reality forming part of the same trans¬ 
action, falls within the purview of Articles 13 and 18 
of the Provincial Small Cause Courts Act; and is not 
cognizable by a Small Court. 

Where a claim for neirtd/iannm, or rice allowance, 
is sued for along with a claim for such emoluments, 
the wliole suit is exedudod from the ot gnizance of a 
Small Cause i ourt and is triable as a regular suit. 
Kaxuasamy PiLLAi V. MoTiiu Chida.mbaRa, (1912) 2 
M. W.N. 589 183 

— --—art. 18 183 

-art. 26 907 


-art. 31 -Suit for a sum 

due on account —Omission of prayer as to delendant's 
accountability to plaintiff — Saif small cause nafure 
— Second appeal. 

Where tho claim in a Court of tirst instance was 
for recovery of Rs. 500 duo as per dealings between 
plaintiff and one M. and there was no prayer that any 
of tlio defendants should be made accountable to the 
plaintiff; 

Hcld^ that tho suit was of a small cause nature and 
that no second appeal lay from tho decree passed 
tlierein. 

Ai Helo 31 of Schedule II of the Provincial Small 
Cause Courts Act av»plies to cases where the relation- 
fillip of tho parlies is such that oue of them is bound 
to ri iuler accounts to the other. CuiDRlE KrisTAPPA 
r. Sn>i»A.\isKTTi VAMANArcA, 11 M. L. T. 13; (19.2) I 

M. W. X. 36 159 
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Public poll Cy — Fropiii)tors of zemindari form- 
ing into limited company — Legality 673 

■--Sale of palanquin bearing service 

190 

Punjab Courts Act (XVIII of 1884), 

s. 40(1) (a; ri; — Fk lih€r a />/ 'caI--Suit for 

declaration and injunction in respect of hniiFc — 
Value of house exceeding fis. 1,000 I'aluntion of 
suit - Jurisdiction — Value — Court-jee - Court Fees 
Act iVll of 1870^, s. 7 (IV) (c) and (d)—Suits 
Valuation Act ( VIL of 1887', s 8- Chief Court Rules 
under s. P, rule -1. 

lu a suit for declaration where consc-quenlial relief 
in the nature of an injunction is prayed for, the 
value for purposes of Court-fee and jurisdiction is 
the amount at which the plaintiff values the relief 
between Ks. ICO and Rs. fCO. 

A further appeal lies from an appellate decree de¬ 
claring a house to be uaql if the mai ket-value of the 
house exceeds Is. 1,000. Khair Ahmad r. iMiR 
Ahmad Ullah, 52 F. W. R. 1912 408 

- S- 70 t'll (a). See 

Revision (Civil). 

- S. 70 (Ij raj— Revi¬ 
sion- No application to set aside abatement 963 

- S- 70 rl) CW—Further 

appeal — Pre-emption suit — Jurisidiction — Value 
during pendency of suit. 

A defendant’s action pendente Ute cannot effect the 
value of the suit. For the purposes of jurisdictional 
value for an appeal in a pie emption suit, the value 
of improvements effected during suit should not be 
included. Lal Hussain u. Hassa Khan, 68 P. W, K. 

1912 428 

Punjab General Clauses Act (I of 
1898), s. 4 343 

Punjab Land Alienation Act (XIII of 

1900 , S. 9 (3 )—Consignment of foreclosure 

proceedings to record-room—Comineiicemenb of 
Act before expiry of year of grace—No pending 
proceedings 621 

-ss. 17, I 10 815 

---S- 117 815, 953 

- SS. I 18, I 19, 120 

953 

----S. 122 790 

-S. 158 (2) (vit 812 

-S. 158 (2) (XIV) 

401 

Punjab Laws Act (li/ of 1872), ss. 

25, 29, 31 — Insolvency—Appeal from order 
• under 25 passed before administration of estate — 

, Order not a decree—Meaning and effect of order — 
Order refusing or granting discharge not to be made 
till estate fully administered—Rules under s. 31 — 
Rule allowing appeal from order under $. 25 ultra 
■ vires. 

, An order under section 25 of the Punjab Laws 
Act refusing to discharge an insolvent passed before 
the administration of the estate is complete is not a 
decree and is, consequently, not appealable. 

The rule allowing aopeal to the Chief Court from 
such an order is ultra vires of Government. 

Ram Lal v. Ladha Singh, 62 P. R. 1886, followed. 


Punjab Laws Act —conoid. 

An insolvency Court should not discharge, or 
refuse to dischaige an insolvent until the estate is 
fiiliy administered. If an order refusing discharge is 
made before the administration of the estate is com- 
piece, it should be taken to mean that at t hat stage 
the Court saw no sufficient giounds for a discharge. 
Wiien the administration is complete, the Court has 
full power to again consider whether the insolvent 
should be discharged or not. Amax-ullah v. ABDun 
Gjiakur, 85 P. R. 1911 


s, 29 


808 
808 

S. 31 Rules under sec¬ 
tion 31—Rule allowing appeal from order undei- 
section 25 ultra vires 808 

f 7~i n ' SSm 47, 50 B —iVont/es 

framed by Government-Possession of buoy for cross. 

ing river not a punishable o^^ence. 

No rules havieg been framed by the Local Govern 

meut under section 47 or section 50 B of the Paui-io 
Laws Act. constituting the manufacture of rafts or 
buoys or their use in crossing rivers an offence in 
the Lahore district, the possession of a buoy in this 
part of the province for use in crossing a river is not 
a punishable offence. Emperors. Soh^x iw 

p. R. 1911 cr. looi 

--S. 50 8 1001 

Punjab Limitation Act (I of 19oni 
scope of i 43 

Punjab municipal Act (XX of la^n 

s. 3 (4) 427 

uofi905', 

rf ,u m under section 

b of the Tenancy Act-Sale to landlord by ioint 

tenant-Right of other tenant to pre.e,npt-Jand. 

loraj nght to defeat pre-emption-Remedy of 

landlord in case of such sale to third verson 
Punjab Tenancy Act (XVI of 1887*, «« 5 q 

Where one of two joint occupancy-tenants under 

section b of the Punjab Tenancy Act has .sold hi^ 

occupancy-rights to the landlord, the other tenant is 
entitled to pre-empt. ^ 

There is nothing in the Punjab Tenanev Act or 
m the Pre-emption Act which gives a landlord anv 
right of pre-emption, or right to defeat a claim to 
pie-empt in the case of a sale of aright of occu 
pan- y under any section other than section o 
Ghauhra v. Uarbhaj, IG F. R. 19o:.; 41 R.'/j p 
J905, explained and distinguished. • j . 

lu the case of such a sale to the landlord himself 
he is estopped, by reason of being a par tv to the 
sale, from suing to avoid the sale under section GO 

of the Tenancy Act. Jf the sale is to a third person 
and the landlord has not given liis previous consent 
in writing, he can sue to avoid the sale A.mvh 
Singh v. Husai.xa, 15 F. W. R. 1912; 36 P R iqI-.. 

18 P. L. R. 191S ’ 


, - ^-Agricultural 

land—Uroan immoveable property—Character of 
land to be looked as on the date of s tle and not as 
before or after sc, le. 

A piece of land was eutei’ed in the last Settlement 
as bara (gkair inumkin) and no Revenue was assessed 
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Punjab Pre-emption Act 

on it. After the Settle,nent, h^^er, 

,"„ler ;ars. At the date of itB sale 

,„.r,.oses or j ^hese purpases though .t 

,t uas still ocu p t,,o recent extension 

71 the main road connecting the town 

with its Railway = ^ pre-emption, the 

for pre-emption P‘”P-. wh^n tlio sale was made. 

he looked at ts the and 

■PKe fact “'“‘f V:.ief the date of sale it 

not assessed to ^,^.,,^06 or that it lies m 

has been p^tensions of a town and on 

thedireclmn of rece Hailway 

themamroaa connec . yH^racter. JiWA v. 

“iVTT:m2:" ^e7 

1912 Qgy 

167 


s. 4 
s. 5 


_s. Il» provi£ 0 - 

■-’ irw/r.iy of 0(7««^e — VridouJ 

I'p/:,'! under Hindu Law is not synonymous 
with n"natc. or»n-if« is not an “aj’nnte.” as 

jt:nr:,.ri‘riirs““»»n...... 

lain land in a village X. «'“' '-eii On 7th 

,«»5 and were ‘'“V: nlr^XU. ()n 22nd 

December IHWl, ' „,,g^elTected hy which the 

February I M'O, I”;*', " ,"l,rres of f) and D , O', 

land in village X. ft ti villai'cs. Mutation 

getting his share ^ ““j” '"tlrion. In IROd, 

was sanctioned ^ .* j y{\\n<ro X. was 

D. died and mutation Id and 0. In 

^“hoT 0, sued fin-^ pn; empHo.. of certnin 

'that (Vdid''.ud‘f■Hill tl"'^ lequirements 
of the provUt section 1 1 of the Puni-ib Fre-emptiou 

A ot* 

12) that D, was contiiiuou.sly 

(.3, that the fact ti:. II bad W ^ 

recorded as ownerin V iU ‘,-C . • CiiAiJU 

did not help C., as « ^ 665 

Malu Tku: I . \N. ^ 

Zo 

,2 .a..4,^02 

13 fl) fifthly 

sfn i ( ~ lUmti (illt'ij 

Municlj'iil Act ^.\aVo/ 


s. 12 

ss. 

-s- 


D.iniato pre-emption Act-condd. 

PunjaO .._ed one bailding with the 

have at one tune c ^ entrance and to 

opening passage o aiib-divided into separate 

been to show that no 

dwelling of those houses had free 

one other than ^ ^ blind alley. It 

access ^ bWnd alley was the private 

was not provet houses: 

property of the nob constitute a com- 

Held, ebat from the street with- 

r;;:"—; "^ 0^13 tu of the Punjab 

rre-einptiou Act. . word "street” 

T'- 3 ,,,,e sense in which the 

wtt“he''cV “l^roughfare^r not. over wnioh 

thepubii’chavearightofway. NAsa u. Pu«* Mal^ 

70 P. W H. . 

__s. 19, scope of- 

raided by ’"-J/X'^Punilb^re-emption Act, does 

bectlou ' . which tlie pre*emptor, after 

not .P™"''®' ®_ssary deposit under sub-seo- 

- ”-H5.'’:.s.r - =■“ *• 

Irn'lnm"riZd" funds for the purpose by 

■’'"rLt''fhe''’:u';ert.-VrAem;:oT'brough^^ 
nuhsequout to the su^^^^^^ 

:s"U“eZpi. ict w. 

vendees and that the money 7^ was 

the proempiiou decree i^^^^ndiu near 

advanced on a mortgage of the land m buic Dy n 

relations of vendees: tu^Urtr to make the 

Udd that the facts wore lusuthoient to make 

suS pre-emptor a ba.mmi 
diJmititlo liiiu to a decree for pre-empttou. 

JaWAUIR SlNOU 


s. 22 


802 


Common enirauce jmm (he 

‘‘^(reet” mt’«»iny of—l^uijob 
Fou'r'iioimls“opened into i, idiiid idley of irreguli.r 

shape and small dunensiuns 'I he .uoiulf ol ' 
tave access tolhe home^fioin ihe public .-Ueit. Inie 
was no arcli or door at the moulh ot the iille\. 
Each of the four houses opening into the alley had a 
separate door and the four houses wen- not shown to 


Punjab Tenancy act XViof 188^ 

S, 3 —Occupant of waier*nuli 511 

_Si-y. 6 ^ 

l;. 53. 56, 60 M 
s. 77 (3) vO, 447^ 

SS. 77 .3) vDi l^i 


i 
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Question of Law -Estoppel 


81 Railways Act — concUl. 


Railway Administration ' Power to re. 
serve separate accommodation for particular classes 
of passengers—Power to remove passenger tres¬ 
passing into a reserved compartment 237 

Railways Act (IX of 1890), s.47— 

made hy Raihvay Co npanij—Rules adopted by RuiU 
may Company to he deemed as made by them — 
Identity of rules, ivhefher should appear on face ot 
Circular or Gazette. 

Rules adopted by a Railway Company, though not 
originally prepared by it, would come within the des¬ 
cription oi rules made it: and rules so adopted, if 
sanctioned by the Govei'iior.Gentral in Council and 
published in the G-izette of India, would satisfy 
the requirements of section 47 of the Raihva}S 
Act, 

It is not necessary tliat the identity of rules made 
by a Railway Company with those sanctioned and 
published, should appear on the face of tlie Circular 
or the Gazette. Bengal NAoruu Railway Co. Ld. 
V. Ram Protap Ghaneswam Das, 16 C. W. N. 360 


__S. 11 —Notice to the Tra,0ic 

Manager equivalent to notice to the Agent Contract 
Act ClX of 1S72J, s. 2^—Risk-note Form H~lmbtlity 
of the Railway Ada mistralton. 

It is the business of the Traliic Manau:er to setUe 
all claims against a Railway. A notice to that o 
cial is a claim prefer.ed “to the Railwu}’ Administra¬ 
tion” under section 77 of the Railways Act The agen 
must be presumed to know what is going on in us 
subordinate offices and the notice of claim to t e 
Traffic Manager must be regarded as equivalent to 

notice to the Agent. , r a. 11 - 

Woods V. Meher Alij 13 C. N. -4; 4 M L. . -G 

2 Ind. Cas. 107, followed. 

Where a consignor signs a risk-note in the old ijorm 
H. and agrees to hold the Railway Admmistratiou 
free from all responsibility for any loss, etc > 
consignment, the Railway Administration is lu \ 
tected from liability to compensation for loss, kam 
Gopal V . Agent, Bombay Baboda and Central 

India Ry. Co. 

_SP- 77j 140 — Non-delivery of 

goods—Consignee imposing conditions wrongjully _ 

Liability of Railway Company-Notice of claim - 
Service of notice-Sale of goods loithout observing 

provisions oj law — Damages. 

• Where the nou.delivery of certain goods was ue 
to the fact that the consignees w ould only take e- 
livery on a condition they were not entitle o uu- 

pose; ., 

Held, that the goods remained at the Railway om 
pany’s shed at the risk of the consignees by leasou o 
their failure to take delivery and the Company was 

not liable for their loss. . 

Where a suit was instituted against a ai " / 

Company for compensation for loss of goods, u © 

method of serving the notice of claim requiie y 
section 77 of the Railways Act, was not followed, nor 
was it shown that the claim was otherwise pi© , 
to the Railway Administration so as to satis y 
requirements of section 77: 

Held, that the suit must fail. ^ pr^.n- 

Where certain goods were sold by a Rail way 
pany owing to the consignees’ failure to take e i 


but in so selling the Railway Company omitted to ob¬ 
serve the provisions prescribed by the Railways Act: 

Held, that the sale was not in accordance with law, 
and the consignees were entitled to damages, if 
anv. Janki Das v. Bengal Xagpur Railway Com¬ 
pany, 15 C. L. J. 211; 16 C. W. N. 3.56 509 

S. 109 —Railway Administra 


tion — Power to reserve separate accommodation for 
particular classes of passengers—Poiver to remove 
passenger trespa.ssing into a reserved compartment — 
Interpretation of statutes -Repress pewers granted to 
a Company—Exclusion of other powers by implication 
• -Master and servant — Servant acting outside the 
scope of his authority—Liability of master—Secretary 
of State for India - Liabilif y for illegal removal by 
Raihvay servant - Assault —Removal hy threat of force 
— Forcible removal. 

A Raihvay Administration has power to reserve 
separate compartments for Europeans, and any 
person who is not a European is not entitled to 
travel in such reserved compartment. There is 
nothing inherently illegal in the provision of separate 
accommodation for Europeans and Indians Section 
109 of the Railway.^ Act implies a general power of 
reservation of a compartment for passengers of a 

particular class, community or race. 

A mere verbal threat to use force if the person 
threatened persists in a particular course of conduct 

does not amount to an assault. 

Birhul Khalifa v. Emperor, 30 C. 97 at p. 100, relied 

upon. . . , c ^ 

The removal of a person by a threat to use force 

is ‘a forcible removal.’ 

The Railway authorities have no power to remove 

a passenger from a compartnienb which is reserved 

for the use of another passenger or class of passen- 

^ Where a statute confers powers upon a Company 
which the Company as owner of property could have 
exercised without statutory power, the powers ex- 
uresslv given should be treated as defining and 
limiting the right conferred and as implying a 
nrohibition of the more extensive rights which the 
(’ompany might have by virtue of its ownership of 

*** Wlmii* the servants of a Government Railway 
Aclininistiation have no power to remove a passenger 
and in removing him have acted outside the scope 
of their autliority, the passenger has no cmise of 
action a^aiust tl:e Secretary of State for liuliauho 
not liable for such acts of hi.s servants. Matkradas 

v Secretary OF State, 5 S. L. R. UO 

__ 140 509 

Razinamah decree, construction of-supu- 
lationihat husband should give lewels to wife to 

,oearivheniequired-Suit by loife lor possession of 

. ZeU. Mhi.- mmntainabU-G‘vil Procedure Code 

(Act 1' oj I9it8^, s. 47. 

A ruzinamah decree in a suit by husband against 
bis wife for restitution of conjugal rights, provided 
that the husband was to give certain jewels to 
iut wife to wear whenever the latter required 
them and that at other times he was to keep them, 
l x a suit by the wife pursuant to the razinamah 
for possession of the jewe.s; (i;chat^_in the 
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1 sente cf Ihe alUgalion that the wife required tlie 
t‘v^clsfor I tirjiost’S of wearing, the suit was not 
inaitit<ijnai)l<'; 

tliUt the suit should not be dismissed on the 
ground lliat the jewels were to be worn by the 
iff oiily on certain occasions, as that was not the 
import of the rn 2 iMa;/m/(, nor as barred by section 
47, Civil Procedure Code, 1908. CHELLAMMAn v. 
Khishnasaumy Iyer 618 

Receipt—Instrument purporting to receive money 
fiom 13ank and specif} ing name of messenger 330 

Redemption. See mortgage—Kedemption. 

Reformatory Schools Act vVlIl of 
1697), s. i 6 — Detention in lieu oj irnpiisonment 
— Jj>lje(il—f Ouer of Appellate Coicrt . to alter 
sentence of imprisonment to one of ukippiraj— Effect 
of alteration. 

Under section 16 of the Reformatory Schools Act, 
an order sub^titlUillg detention in a Kefonnatoty for 
imprisoninciit cannot be interfered with in appeal, 
but this does not pi an Appellate Court trom 

altering the sentence jf imprisonment to one of 
whipping. When the order of imprisonrnont is 
altered to one of whippinir, the order of detention in 
a Reformatory faP.p to the ground. Imperator v. 
Kajabali,5 S. L. R. 173 284 

Registration— Defect in procedure of registra¬ 
tion, consequences of —Admissibility of document 
in evidence 531 

■-Partilion of estate mottled by 

written agreement to refer to arbitration— Admis¬ 
sibility of agreement in evidence without registra¬ 
tion—Agreement complete belore formally written 
—Terms as a rule settled before writing 500 

-Sale of equity of redemption 


_ ___ 32 —Presentation of doew- 

,„ent for regi-lralion-FfescnlaHon by Suther of eie- 

cutoiil in j'l'csence of execni'jnt. 

A la<ly executed a bond, and went to the reRistra- 
tion omcc where she was present in a dob « hile her 
father presented the document to the Sub-Kegis rar 
for reaistratioii. The lady there and then admitted 
execution and receipt of money: Held, ‘^at there was 
proper oresentalion of the document w thin the 
mernins o. section 32 of the Registration Act 
VVILAITI Begam 1 ). Fazai. UusAiN Khan, 9 A. L. J. 
14S 


Registration Act fin of 1877), s. 17 


--ss. 32, eo, 73, 87- 

Presentation for reyistration—Endorsement of certi» 
ficate of reyistration on the bond —Presumption — 
Evidence Act of 1873), s. i \A — Defect in procedure 
oj reyistration, consequences of—AdmissiAlity of 
document in evidence. 


SS. 47, 50 
SS.'eO, 73, 87 


531 


Uhe cortiQcato of due rcgisti'ation endorsed upon a 
bond riiiaes a strong presumption in favour of its duo 
registration and, in the al sence of clear proof that 
the requirements of law wore not complied with, the 
Court is bound to admit the same in evidence. 

A doemnent was presented for registration to a 
bub-Registrar who tor some reason refused to register 
It. An app ication was then made to the Registrar 

who setasidetho order of the Sub-ticgisti-ar but, in- 

stead of returning the doeument to the applicant for 

making a fresh presentation to the Sub-Registrar 
h.mself sent the document to the Sub-Registrar X; 
registration. Uie document was thei-eupot register- 

;.^etmp.„ceduJ‘r:,idrvui!::r‘:;::;.:i-^^ 

tj. A,.. Khan:9 A. 

531 


__(XVI of 1908), S. 17 

Agreement to refer to arbitration—Registration 
— Partition of estate settled by written agreement to 
refer to arbitration—Admissibility of agreement in 
evidence without reyistration—Agreement complete 
before formally written — terms as a rule sittled 
hf'Jore wriiing. 

In every case whore an agreement is reduced to 
writing, the wi iting is a record of terms which have 
already oeen settled between the parties. Tueu- iiiiuds 
are made up before they advance to the stage of wriiiug, 
the terms are not settled between them as the witt¬ 
ing proceeds, and, therefore, strictly speaking written 
agreements in all cases are subsequent in point of lime 
to the settlement of the terms which they purport to 
record. Rut the two operations of meubal agree¬ 
ment and of putting down the terms of the 
agreement on paper constitute only one transac¬ 
tion. 

An agreement to refer to arbitration recited infer 
alia “the executants have agreed and consented to 
divide the estate in dispute aud accordingly they 

appoint.arbitrators and an umpire and agree that 

the arbitrators shall par tition the estate and there¬ 
upon each executant shall obtain proprietary posses¬ 
sion of his respective share as declared by the arbi¬ 
trators.” It was found on evidence that this agree¬ 
ment was the only record of matters which had been 
settled before it was executed and there was no evi¬ 
dence of any agreomont, independent of the instru¬ 
ment, to partition the estate: 

Ueld, that the agroomenb was inadmissible in evi¬ 
dence for want of registration. RaqrUBIR Sinor v. 

Umrao Sinqh 500 


s. 49 


858 


-ss. 73, 74, 77-Appli- 

catitn for registration — Inquiry—No evidence pro¬ 
duced-* Order of refusal. 

Where, owing to the absence of the parties, who 
were to attend for the purpose of an inquiry under 
section 74 of the Indian Registration Act, a Registrar 
dismisses an application made under section 78 of the 
Act to have the document registered, the order of the 
Rcgistiar is an order of refusal within the meaning 
of section 77 of the Act. AnnuL Hakim Khan o 
Chandan, 1) A. L. J. 4 

-cc 77 83 


SS. 74, 77 



GENERAL INDEX, 


1099 


Vol. XIIl] 

Reifulatlon XVII of 1806, ss- 7, 8— 

Mortgage —Fortclosure proceedings—Prescribed proce¬ 
dure imperative—Omission to affix seal on. notice — 
Fatal defect ~ Punjab Land Alienation Act (XLII of 
1900^,5 9 1.3 }—Consignment of foreclosure proceed¬ 
ings to record-room —Commencement of Act before 
expiry of year oj grace —No pending proceedings. 

Where foreclosure proceedings were consigned to 
the record-room before the year of grace had expired, 
and after the consignment of the record, but before the 
expiry of the year of grace, the Punjab Alienation of 
Land Act came in force: 

Held, that there weie no proceedings/or the enforce¬ 
ment of the conditional sale clause pending before 
the Court at the time of the commencement of the 

Act. 

Where a mortgagee sues for possession of the 
mortgaged property upon the ground that he has 
become owner thereof under the terms of the condi* 
tional sale clause it is incumbent upon him to prove 
aflB.rmatively that each and all of the conditions pres* 
cribed by sections 7 and 8 of Regulation XVII of 
1806 have been duly fnltilled. He must show that 
the foreclosure proceedings were valid in eveiy 
respect. His plaint should distinctly allege, not only 
that the year of grace had exfdred, but that the pro¬ 
cedure prescribed by law, both preparatoiy to and in 
connection with the notice of foreclosure, had been 
duly observed. 

A plaintiff, who neither sets forth these necessary 
particulars in his plaint, nor adduces any proof m 
support of the special relief which he seeks to 
enforce, cannot avoid the consequences of his 
neglect by merely relying on the circumstances 
that the defendant did not plead the non-observance 
of the prescribed procedure but defended the sui 

on other grounds^ 

Lachmi v. Tota, 16 P. R 1888; Kirpa Ram v. Bhag 
wana, 106 P. R. 1889, followed. 

Bhagirath v. Nathmal, 105 P- 13^7, distin¬ 

guished. 

The provisions of Regulation XVII of 1808 aro 
nob merely directory but imperative, prescn mg 
conditions precedent lo the right of the mortgagee, 
to enforce forfeiture of the estate of the mortgagor, 
and have for their object to pr*./tecb moitgagois, 
who are often poor and ignorant men, from rau 
and oppression on the part of the moaey-lcn eis. 
The prescribed procedure must, therefore, be stiicty 

followed. ,,. ,, r 

Madhopersad v. Oajudhar, 11 0. 111 P 

A. 186, followed. . . . t i 

^The omission to affix the seal of the District a g 

upon the foreclosure notice renders the forec 
proceedings bad in law and is fatal to a siu y 
the mortgagee for possession as owner. Bakhtawa 
V. Shibbam Lal, 69 P. W. R. 1912 

__ g 621 

-- I of 1886, SS.39, 62 377 


Rellg'lous institution—D/iamsaZa—ifa- 

Jiantship —Rule of succession—Necessity to ascer¬ 
tain—Right of owner’s descendant to oust tres¬ 
passer 62 


Remandof accused, 

CEDURE Code, s. 167. 


See Crimin’AD Pro- 


, order of—Appeal —Revision 


853 


Rent— Damages—True test 

Res Judicata. See Civil Procedure Code 
188>5, a. 13; Civil Procedure Code, 1908, s. 11. 

■ ■—-Previous suit for rent —Denial of 

relationship of landlord and tenant Dismissal of 
rent suit - Subsequent suit for possession —Whether 
defendant can urge tenancy 688 

Mortgage executed during pea- 


* ^ — - 
clency of suit in which mortgagor’s title to the pro 

perty is in question —Lis pendens 641 

Suit in Revenue Court for eject¬ 


ment on ground of sub-tenancy—Subsequent suit 
in Civil Court for ejectment on ground of trespass 


■Appeal against only one out of two 


Release, 710^ conveyance hut admission. 

A release does not operate as a conveyar.ce: it is 
at the most an admission by the party executing the 
release that he has no interest in the 
Nabak Lal v. Thaqoo Lal 45o 

Religious Endowment. See Hindu Law plaintiff 

—Endowment. ^ 


decrees. 

Where two decrees have been passed and both of 
them require to be set aside in order to give the dis- 
satisfied party the relief which lie seeks, but an appeal 
is filed against only one decree while the other 
is allowed to become final, the latter operates as res 
judicata in appeal against the former. Waliull^i ^ 

Ejaz Ali, 15 O C. 22 

__ __ Civil Procedure Code (Act XIV of 

1882’ s. ifiS'■'Dismissal oJ suit under this section, 
effect 'of Gift oJ land out of holding to absentee rela- 
fton —shamiiat included- Intention oj par¬ 
ties—Status ojfull proprietor. 

The dismissal of a suit under section 158 of the 

nhl Civil Procedure Code operates as res judicata la 
old f ^ plaintiS to recover by 

ru^threUeL^L^rthe proVrty sued for in the 

first suit. . . 

I r.e ninmHffsand defendants onginaily 
The equal shares. The piaiutills' 

owned a joint lioldm„ “.hupntees for a long time. 
br,tnch, however, of the holding 

Their suit to recover thei ^ ^ _ iqqi in IS97 

and of shamilat was 29 bighas to tho 

defendants volnntar } . i,oldin<^. This area 

On a subseq ,eut of^^'ho ZfdU was 

rhaif^s'itfr=:rtea aifotted to de- 
fendants. . . , ^ 

(2) that ““Ltdel thc^spoudiu^'^share 

what the mut:Cou"p™eVed! 

-e restored to the 
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position of foil proprietors in resjicct of l;oth sh.'iro 
in the lioiaiiitr, tliey were entitled to ]/5tl> share in 
the shoiiiilo* allotted t<j the holdiiit^. ^^L•HAMMAD r. 
Imam Khatin, V . U . K 15)12. M l \ W. U. 1912 

172 

--- ricilye hy unoutkoritied person — 

Joint torf-Jeosors -CVnose oj (iction in both mitii to be 
•ii/inte—Subsequent n:ibi>j-iiitent in respect oj fort—Lis 
pendens, Inapplirnble to inoicuble jiroperty — First 
suit (igainst pledgoi Moceoble property pawned dur¬ 
ing the pendency of suit—Second suit againot pledgee 
— Pledgor basing title on adopfion —^l<fo/»ficn held 
not proved in Jirst suit ~ Right oJ pledgee to raise 
issue of adoption in second suit — Privity beticeen 
pledgor and pledgee. 

In order that a jndginotit in a previous suit slioiilJ 
Opel ate to bar proceedings in a second suit, the cause 
of action in the second suit must be precisely the 
same as the cause of action in the first suit. 

Weyg Piosserv. Evans,' 1895) 1 (^. B. 108, followed. 

A fresh assi'^nment in respect ofa tort subteqnent 
to that originally sued upon will not come within the 
scope of the judgment so as to bar the fresh 
assignment. 

The doctrine of fis pendens does not apply to move- 
able property. 

Wiyrain v. Buckley, 3 Cli. 483; 03 L. J Ch. 

689; 7 R. 4G9; 71 L. T. 287; 4 J W. R. 147, folio,.ed. 

A-, claiming as the adopted son of B., took posses¬ 
sion of certain oinamcnts left by B. and paw'ned some of 
them to C. D , the heir of/?, sued A. for possession 
of the ornariunts and recovered judgment which, 
however, was not satisliud. Tlie question of the 
adoption of A. was decided against him in this suit. 
During the pendency of tlos suit, most of the orna¬ 
ments were pledged by .1. to C. Sulisequently D. sued 
C’. for detention of the ornaments. C. pleaded that, 
as 4. and C’. were joint tort feasor.s, the second suit 
was barred by the jinlgment in the lirstsuit. C.further 
sought to raise an issuo as to the adoption of .4.: 

field, (i) that the second suit was not barred by 
the principle of res judicaht. 

t2) That as the doctrine of Us pendens did not ap- 
ply to moveable [iroperty, tlie fact that the first suit 
was pending at the time of the pledge of a large por¬ 
tion of the ornaments sought to bo recovered in tho 
subsequent suit, could not prejudice C. on the issue 
of res judicata. 

(3) That C. not being a privy of the person who 

was defendant in tlie tir.-vt sut, was not bound by t.mt 

judgment. 

(4) Tliat the judgmetit in the previoiissnit was no 

bar to the issue sought to he raiseil hy as to tho 
adoption of A. as the judgment was subsequent to 
the pledge and C. did not chum umlei a person 
against whom the issue of a.loption ha.l been 
linally heard ami determined at the time of tho 
pledge. Govixi) Baiia (Jijak r. .Shuimwt Juihai 
Saheb, 14 Bom. L. K. 1 ); 30 B. Ks.i 84^ 

~,7~, for rent ^Previuus Cerlificatc 

cancelled on ground that bona lido claim of right is 
inioivcd~i\o ad,udiration on mcrits—PnbUc De 
mands Recovery Act ' ’* • 
cl. (c), 10 

Civd Procedure 


f ade Idr/ Xiy of l.S82‘, s. 13, 


Res judicata-coucid. 

tenant objected on the ground that he heUUhe land 

reiit-fice. The cortilicate officer decided in favour of 
the landiord. Upon an appeal by the tenant, CoU 

lector, w ithout entering into the merits, cancelled the 
certificate on the ground that there was a bona ^de 
claim of right involved in the proceedings. The land¬ 
lord then brought a suit for rent in respect of which 
the certificate had previously been made; 

Held, that the suit is not barred by the doctrine of 
res judicata as tho Collector di<l not cancel the cer- 
tificate on the merits Janki KoERi u. BasdeoOjha 

3S1 

Restitution of conjugal rights. See Moham- 

MADAN Law. 

Restriction against alienation 613 

Resumption of Police and excise functions 
exercised by Central Provinces Zainindars 965 

Revenue Sale —Sale of larger share than one in 

default—Mistake of Collector’s ojficers- Ejfect of sale 
on share not in default. 

The olficers of a Collectorate, under the erroneous 
impression that tho sliare in default was much larger 
in extent than it really was, exposed for sale theplain- 
share of property in respect of which no default 
had been made: 

Held, that the act of the Collector, in exposing for 
sale any share in excess of the share which was really 
in default, w as wholly without jurisdiction, and there¬ 
fore, could not prejudice the rights of the plaintiffs. 
Ganoa Persiiao Saiiu y. Irsiiad Ali Khan, 15 0 L 
J. 54 959 

— -Omission to post proclamation in time 

—Irregularity or illegality — Sale merely irregular-^ 
Not to be set aside without prooj of injury^ 
Inadequacy of price—No presumption as matter of 
Into that inadequacy of price is due tv irregularity-^ 
Revenue Stle Law (Acf KI of 1859 , s. Q—Bengal 
/lr( Vll of 1868', s. 8. 

The omission to post the proclamation of a revenue 
sale in the Collectorate one month before the date of 
sale, does not amount to more than an irregularity 
and does not make tho whole sale entirely null and 
void. 

Tlioreforo, a person whose property has been sold 
cannot ask to have tlie sale set aside simply and 
solely on tlu ground that tho sale was illegal by 
reason of the fact that tho notice had not been served 
in time without proof of injury. 

The Court is not bound, as matter of law, to con¬ 
clude llmt inadequacy of price was due to the irre¬ 
gularity. Gaxgadhar Das v. Bhikari Oharan Das, 
16 C. \V. N 227 403 

Revenue Sale Law (Act XI of 185^, 

s. 6 403 

- - — ss. 10 II, 53- 

Bengal f/tnd Registmtion Act (VII B C 0 / 876 , 
s. 70—6’e^>nrnfc accoanfs, opcaiaj? 0 /, hy Collector 
without jurisdiction^ effect 0 )— Civil Procedure Code 
{ActXlVof 1882), s. 575 — Cirif /Procedure Code 
{Act To/1908?, s. 98 sub.s:2)— Poiaf 0 / law only 
to be re/erred 

?t»r Mookerjee and Vincent^ JJ. ( Br?/f, J dissenting 
— A proprietor, who is not a recorded sharer of ft 
joint estate held in joint tenancy, within tho meaning 
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of section 10 of Act XT of 1S50, nor a recorded sharer 
whose share consists of a speciiic portioji of the land 
of the estate within the meaning of section 1), but is 
recorded as proprietor of an undivided interest licld 
in common tenancy of a specific portion of the lands 
of the estate but not extending over the whole esta-e, 
within the meaning of section 70 of tlie Bengal Laud 
Registration Act, 1876, is not entitled to claim the 
benefit of the exception made in section 53 of Act XI 
of 1859 in favourof sharers with whom tlio L’ollectcr 
has, under section 10 or section II of tiu; Act, opened 
separate accounts. 

Per MookerjcCy J. —Where jurisdicrion is usurped 
in contravention of statutory provisions, the act per¬ 
formed is a nullity. Therefore, if a t'olUctor opens 
a separate account in clear contravention ol tlie provi¬ 
sions of sections 10 and 11 of Act XI of 1859, that is, 
if he applies the provisions to cases to which the l.egis* 
lature never intended that they should be applied, his 
act is without jurisdiction and cannot confer upon the 
person who obtains a separate account opened under 
such circumstances, the statutory privilege created by 
section 53. 

Shareholders in some only of the villages constitut¬ 
ing an estate, cannot claim to have a separate account 
opened under either section 10 or section 11. 

Nicnho Sliahee v. Rum Pershady 21 W. R. 38, follow- 


ed. 

Under section 575 of the Civil Procedure Code, 
1882, it was the appeal that was referred to a third 
Judge, when the Judges hearing an appeal differed in 
opinion on a point of law’; under the present Code of 
1908 only the point of law is to be referred. Ma- 
HAMMAD MeHDI HasSAN KHAN V. SHEOSHANKAR 

Singh, 14 0. L. J. 552; 39 C. 353 

11 , 


Review, See Civil Procedure Code, 1908, 0. 

XLvn. 

- farte decree—Period of limitati(^ f^ 

application for setting aside ex pnrte decioe 
-Uigh Court—Ciitninal Case Rule dis¬ 
charged under misapprehension of fucts 
ment not signed—Re-hearing of case 

Revision (Civil). Sec Civil Procedure' ode, 
1908, s. 115. 

-'_Assumption of custom 'viU.oiH 

O03 

_ _Interlocutory orders 903 

-Order forfeiting bond 

-Partition cases -- Pow er 


proof 


Financial Coninfissioner to interfere 


of 

815 


order 


- -Preliminary and interloc^tmT 

-— — Separate Hindu family- Omis¬ 
sion to acquire production of Succession Lertifm^t^ 
Act 


- Error of laio—Sitb^ta ntial jui-tice 

not done. 

The High Court will interfere in revision w-here 
the lower <’oart has been guilty of an error of hi" 
'arid substantial justice has not been done in c le 
case. Janki Prashad V. Thakur Dis 


Revision — concld. 


--iCivil)— C/rh’ Procedure Code {Act V 

(f lyuS', O. XLly r. 23 —Order not uppealahle. 

An order of remand under rule 23 of Order 
XLI which is not appcalalde, cannot be interfered 
in revision. Kamji Das v. Shankar Das, 10 P. W, H. 
1912 855 

'■ ■ - - bu High Court—Provtitcuil 

Suuill Cuu.^c Courts Act (IX of 1887), s. 15. 

Per Viggoify J. C —It is no doubt advisable that the 
High court should in exceptional cases a.'-sert a gene¬ 
ral power of revision in suits tried by Small Cause 
Courts where tlie decision arrived at appears to be 
capricious or perverse or arrived at in defiance of well 
known principles of law. But it is not at all an ade¬ 
quate ground for iuterfertnee under section 25, Pro¬ 
vincial Small ^ ause Courts Act tliat the presiding Judge 
of the Small Cause Court had before Iiim for deter¬ 
mination a doi.btful issue of law, and that his deci¬ 
sion on the said issue, though honestly arrived at 
and upon a reasonable and fair consideration of the 
law applicable to the point and the authorities there¬ 
on, is one which this Court might not have been pre¬ 
pared loallirm if the matter had come before it in a 
second appeal. Brjj Mohan Lal v. Munni Bihi, 14 

O. C. 343 803 

-- Material irregularity - Failure 

to contfider important evidence—Misunderstanding 
position of parties - False assumptioyi — Purijah 
Courts Act (XVlll of 1881 , s. 7J il) (oj and (hj. 

Where in dealing with a possessory suit under 
section 9 of the Specific Relief Act, tlie Court en¬ 
tirely misunderstood the position of the plaintilTs, 
i«>uored material and impoitant evidence, miscon¬ 
strued a material document and failed to apply 
its mind to the distinction between possession and 
use or occupation: 

Heldy that the Court acted with material irregu¬ 
larity within tlie terms of section 7<> (1) of the 
Punjab Courts Act and that a re-trial of the suit wa.s 
necessary. O’Brien v. Abdul Rahman, 18 P. \V. R. 

1912- il‘P. L. R. 19 2 6 

___ Technical error — Discretion. 

It is discretionary with the High Court to interfere 
on revision, and it will not exercise its powers merely 
because the loner Court has eired on a technical 
point if it appears that the lower Court’s decision does 
substantial justice between the parties. Abdul 
Rahman i’. Bhagwax Das, 59 P. W. K. 1912 720 


___(Criminal), See Criminal Pro- 

CEDUKE Code, s. 439. 

___—-Judgment of lower Appel- 

late Court very sketchy —Kvidence not examined or 
weighed carefully—High Courts’s power to interfere 
on merits ^ 

---- Reduction of sentence— 

Effect to be given to real intention of Magistrate 

109 


Revival of case— Discharge of accused by 
MagisTate Revival of case by same Magistrate, if 
leo-al—Magistrate hearing case partly—Dischaige 
ot° accused by another Magistrate for non-atten¬ 
dance of remaining prosecution witnesses 776 
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See Pknat. 


Rig-ht of private Ueft nee. 

_to SUe-Oontraot—I’lovision for btnolit 

of tliinl parties-Pight of such Hurd part ion to 
enforce the provision in tlicir favour ^KJO 

___ Hindu famihj trading fi-»i - Con¬ 
tract xvtth managinn aiemhen- Right of managing 
members to .<He alone on contract Parties Other 
members ojfirm not necessary parties to suit. 

'I he niana-iinfl members of a UimUi family trading 

firm with whom a contract is made, are eutiUed to 
sue to recover damages or componsatuu or bieaUi 
of such contract. It is not necessary tor all the ^ * 
ners in the tia‘le business to join lu the suit l it suit 
bv the managing members is maintainable despite 
nou-joimfer Cf a member of the firm who. though 
inUM-ested in the result of the suit has no pa.t m 
the management of the business and is not one of H e 
partners with whom the contract was made Badk. 
Has r. Santa S.noh, 3 P. K- I9l2; 44 P W. It. 1912 


Sanction to prosecute-condd 


Rioting. See Pbnal Codk, s. 147. 

Riwaj-i-am unsupported by instances — 
deritiary value 

Rules and Orders of the Chief 
court, Vol. I) XXXIII 8oO 

Sale. See Kkvknuk Sai.k. 

Sale Certificate, constiucUon of 324 

Saie in execution* Sce Civit, PKocEnmtK 

Cook, I'jOH, t). XXI, bb 

___—. - bid considered highest by 

Xrnir conducting sale - Pe-opening of bids by order 
of Court - Higher bid obiained and bidder docbired 

purchaser-Legality of procedure 0 ^/ 

__ _Altucliing creditors, res¬ 
ponsibility of — Decree-holder, liability of, foi iin- 
pioper attachment —Warranty of title of 
debtor o03 

Transfer of pending exc 


cution case — Sale held irregulai ly —No afiplication 
b}’jiulgmcnt-debtor to set aside sale - 1 ruiislereo 
of judgment-debtors, wliellier competent to ifut^tion 
sale 

of goods— bieu for unpaid purchase- 


money —Lonsidciatioii agreed to be paid at a future 
date 992 

Suit against buyer — Stralujcrs in posses- 


sion — Decree onl y against buyer — Attachment. 

Where the right of t!ie plaiutilT to recover the 
price of goods sold is against his vendeo alone, Hiird 
persons found in possession of such goods cannot bo 
made liable for the price in a suit against them all. 
After a decree against the vendee, such goods may 
be attacheil although in the pOj>e.ssion of others. 
Maddaniah r, Bhi.mai-i'a, D912j I .\1. W. N. 72 46::! 

- or mortgage —Construction of deed — 

Criteria 667 

Sanction to prosecute, s.-c Ckiminai. 

Pkocedure Code, s. 11).") I | | 

-—. ..Commitment by wrong 

Court—Cominitmcnt to wrong Couit —Using a 
document as genuine—(’oinpulsory piiMliiclion in 
Court 


Criminal Procedure Code 
rAct Vof 18.H), s. Vdo~Filing forged document 
Lugk net tendering in 

forged document - Penal Code KLiof 186J), 

ss. 471, 'iW—Procee'ling under section i9o, Cnrniaat 

Procedure Code—Costs. . wim 

The ftlim»- of a forged document in a Court with 

the intention of relying on it at the trial of a case 

amounts to an attempt to use document though 
the document itself was not actually used; and the 
po son filing it may be prosecuted for offences under 

sec: ions 511 and 471 of the Indian 

Ambiki Pros id v. Emperor, 3 > H. 8-0; 8 Hr. L. J. 

348, dissented from. 

It is improper to award costs to a 
plies for sanction under sec ion 195, Criminal Pro- 
cediirc Code. Krishna Froshad iv Rabindba 

__ _ __ _ Refusal oj sanction by Man- 

sif^Appenl to the District Judge —Transfer of appeal 
to Sub-Judge—Jurisdiction of Sub-Judge to hear ap- 

2 )£al—Civil l*'>'ocedure Code (4cf I o/ 1908J, s. 116 

_ Bengal Xorth- Western Provinces and Assam Civil 

Courts A't (Xll of 1887J, ss. 21, 22 -Criminal Fro- 
cedure Code (Act V of 1898), s. 195 els. (6), f7). ^ 

As the District Judge is the only Court to which 
appeals from the orders of a Munsif ordinarily lie 
within the meaning of clause t7) of section 195 of the 
Criminal Procedure Code, a Subordinate Judge has 
no jurisdiction to hear an appeal from an order of a 
Munsif granting or refusing a sanction for prosecution, 
alHiouih the appeal having been at first tiled in the 
District Court was transferred by the District Judge 

to the Sub-Uidge for disposal under section 22 of the 
Ben'ml Civil Courts Act. Ram Charan Cuandra v. 
TiRui'Uht.A Sheikh, lb C. W. N. 045; 13 Cr. L. 

___ Whether application in xcrit- 

ing necessary Inquiry—Sanction after great length 
of time —Crimi/mi Proceduie Code V of 1898), s. 

Sanction under section lOi of the Criminal Pro¬ 
cedure Code should ordinarily be given only on an 
ai»plication made by some person who may desire 
to complain of any of the particular offences specified 
in the section but whose complaint cannot be enter¬ 
tained without such sanction 

it must be obscrvoil, however, that section 195 
does not expressly provide that an nppUoation must 
be made for the grant of sanction. The rule 
slated above may bo justified to this extent that 
before sanction is granted, tho Court mast be 
sat is .ied that there is some person who is willing 
to avail liimself of it and carry on the prosecution. 

An application for sanction need not be made 
in writing nor need it bo made before an inquiry is 
hold under section 195. 

An application w'as made to a Munsif for aanc^n 
to prosecute under sections 20), 210, 193 and wO, 
liuli.in Penal Code; tho Munsif refused the appUca- 
tijii on tho ground that it was undesirable to grant 
sanction to a private prosecutor, aud his order was 
uplield on appeal: 

Ucld, that in the circumstances of the present 
case it would bo improper to grant sanction to tho 
private prosecutor. KaghunANDAN ProsaD SlNQH ^ 
Ram Narain Singh 97 
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Sanjidar, liosilioii of—D-'nial of owner’s n’"ht 
hy savjid&r 32 

Scheme suit instituted before passing of new 
Code—Ear under section 92 {2) of the new < ivil 

Procedure Code 264 

Scribe whether an attesting witness 902 

Secretary of State for India-Liabiiit}' 

for illegal removal by Railway servant 237 

Security for costs, ice civil Proceduke 
Code, O, XLl,r 10 33o 

Sentence— Commencement of sentence cf im¬ 
prisonment—Accused under custody for not giving 

security I OOo 

Services contract of—Enforcement 868 

-- of summons. See Civil Proce¬ 
dure Code, 190>, O. V. 

Shebait. See Hindu Law—S hebait. 

-Permanent lease granted by Shebait — 

Effect of lease 686 

■-Succession — D-fed of endowment 3/^9 


Small Cause Court Jurisdiction. 

See Small Cause Suit. 

Small Cause Suit- Claim for temple emolu¬ 
ments and neivedhanani I 83 

-Suit to compel refund of 

assets impjoperly distributed under section i95, 
CivilPioruduie Code SO/ 

——- — --—Suit for a sum due on ac¬ 
count —No prayer for accounting I 59 


----Wilful omission by defend- 

. ant to cultivate land according to agreement — 
Suit for oonipeusation whether suit for rent 29 

Specific performance See Specific Re¬ 
lief Act, s. i5 

---Contract by minor’s guar¬ 
dian for purchase of immoveable propeity 331 

■I —. —_Contract on behalf of minor 

—Minor’s benefit 07 3 


-Contract with a number of 

persons—Right of one to enforce specific perform¬ 
ance—Vendor and purchaser 315 


-, suit for-*Cor>tract for sale 

— Subsequent sale to other vendees—Form of de¬ 
cree—Trust 176 

■ . .. —I^Iaster and servant — Con- 

■ tract of service 868 

Specific Relief* grant of—Discretion of Court 

637 

Specific Relief Act (I of I877j, s. 9— 

Possessory suit—Point for determination — Disposses¬ 
sion xcithin six months before suit—Finding that 
plaintiff not in possession—Suit to be dismissed 
Limitation Act (XV of 1877), Sch. IJ, Art. 3. 

It is not a point requisite for the purposes of a suit 
under section 9 of the Specific Relief Act, that 
the plaintiff was in possession of the land in suit 

within six months from the date of dispossession All 

that has to bo determined is, whether the plaintiff 
W'as dispossessed and whether his suit was brouglit 
within fix months from when the dispossession oc¬ 
curred. 


Specific Relief Act-cGidd. 


Where a Court finds that there was no disposses. 
eion, because there was no possession by the plain¬ 
tiff the suit should be dismissed. Jna.v Chandra Nao 
Das r. i ochu Mojian 541 

--S» Q~-PersoriS dispossessed^ 

uheiher must be co-pl tint iff.s — Possession, act of _ 

X.ifure of property —Grazing c.iitle whether act of 
posi cssion. 

Where a person enters wrongfully upon any land 
it is open to any one of tlie persons dispossessed to 
maintain an action for liis ejectment, and it is no 
substantial giievaiice that all the persons dispossessed 
have not been joined as plaintiffs. He is sufficiently 
protected if the persons dispossessed are on the 
record either as plaintiffs or as pro forma defendants. 

Whether a particular act may be treated as an 
act of possession, depends upon the nature of the 
propeity and the special circumstance of tlie case. 

Uajkrishna v. Muklaram Das, 7 Ind. Gas. 70 J; 12 C. 
L J. GU5, followe i. 

The fact that the cattle of a person occasionally 
grazed on a piece of land is not by itself sutficiimt 
to show that the land was in the po.ssession of that 
person. Debenura Nath v. Bindhubala Dasi 125 

--S. IS-Spcct/ic perform- 

at>ce—Coniract to sell land—Confrarl signed bij 
widoiv and husband’s e.recii(>ir —Su'j.>e.iuent revoca¬ 
tion of Probate—W hciher contract is specificallij en¬ 
forceable atjainst widow—Delay in bringing suit, 
whither material ■ No evidence of waiver, abandon¬ 
ment or acnuicscence - Undue influence—Inadequate 
consideration—Ftdse allegation of payment of pur¬ 
chase-money. 


contract to sell certain property was executed by 
a widow. The widow was a semi illiterate parda- 
7iasliin \\omaD, who was in the greatest straits when 
she made the contract. She had no competent advice 
in making the contract: the consideration for the sale 
was very inadequate and the transaction was alto¬ 
gether independent on the part of the widow. In a 
suit for specific peiforniance of the contract, the 
vendee alleged that he l.ud paid il.e bulk of the pur* 
chase-money but this allegation was proved to be 
false: 

Held, that the plaintiff was not entitled to enforce 
the contract. 

Obiter dicta. (Per Coue, J.)--Where a contract to 
sell was executed by Af.’s executor who had obtained 
Probate and also by M.’s widow' who executed it in 
exercise of the power given to her by the Will of her 
husband to assent to a conveyance by the executor 
but the Probate was subsequently revoked : 

Held, that if the contract was one which ought 
otherwise to be specially performed, it could been* 
forced against the interest of the widow' in tlie pro¬ 
peity. 

Hoorncks v. Rigby, 9 Ch. D. 18C; 47 L. J. Ch. 800; 38 
L. T. 782: 26 W. R. 714, referred to. 

Where there has been nothing in the plaintiff’s con¬ 
duct that could possibly be regarded as evidence of 
waiver, abandonment, or acquiescence, and where the 
d. fendaut’s position has in no «ay been altered by the 
delay on ihe part of the plaintiff in bringing a suit 
foi specific peiformance of the contract: 

f, that the delay was immaterial. K.EDAR Nath 

V. Manu Unu, 16 0. W. N. 247 879 
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indtan qasks. 
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|)01 

,l,e properties prohibits it 

open to the 

f„'u'rtTto\'roo. O decree for part-perfor.nonee, tl.e 

term ‘'may’' e7u,e'de7endant to execute a 

A Court cuooot to . pe ,,i, f,,iu,ro 

"iLue one'in' l.is name u.nler the seal of the 
C„urt.''’as it cannot sanction a t.ansaet.on devonl 

of anv leffal elfect- 

w';.T ». » t r. »t.t c r y. 


s. 17 

ss. 21, 56, 57 


471 

('on- 


. f.f.Prvire ns managing agent io limited C’om- 
'' ^Enlorcement of contract - Indirertlg obtaining 

'Ti 1/n anc/ion not to dispense ,eifh sere,res nj 

rs!:;^rc‘t!;ttrra positive comraa of 
■ „ Nor can ho obtain an injunction to restrain 
rhe'master from dispel,si.i« with his services except 

manner or until after a staie I peiiod 

Therefore, where the Maiia<;inK Aj'onta of u Lnnitea 
Company prayed for an injunction upon tho Company 
f„ eSn them from passin-, at any mee in-to be 
held under a certain notice issued by 
any resolution purporting to dispense with the sor- 
vJes of the petitioners as Managing Agents of tho 
Company and from interfering wuh the conduct of 
timbLiuessof tho Coniiiaiiy by the Miinaoino Agents, 
on the'■round that their services could ,i .t bo dispens¬ 
ed with otherwise than by a certain special resolution 
mentioned in the contract helweun the par- 


as 

ties: 


jiehl that such an injunction could not be granted, 
for the result would be to contiuuo their services, 
and so in elfect to specilically enforce tho contract, 
that the Company could dismiss tho Managing Agents 
wiio were the Company’s servants ivhom they had ap- 
pointed, and if they dismissed tho Managing Agents 
wron-fully, the latter would bo entitled to sue lor 
damages. N. C. Sircak And Sons IUuahoni C«)AL 
Concern, Ld, 10 C. W. K. 298 

-S. 22 


-S. 27 tC) — Notice to 

some of transferees, members of joint Mitaksliara 
family, whether good 637 

-s. 42 489, 947, 


Specific Relief Act conoid. 

n.r.uD«^t his Will and in spite of bis protest, pecuniary 
com pensation cannot be regarded as adequate relief 
for the invasion. In such a case, the owner is entitled 
to an injunction. BiiAosiNGH V. Hazabi,7 N. 

_s. 54 554,661, 

- 662 

__SS. 55, 56 

___ ss. 5b, 57 

Stamp Act (11 of |899,, s. 2 (7)— 

2^egotiable Inslniinenls Act (XXVI o/1881^, s. 5 

Cheijue- Receipts^ Instrument purporting to recewe 

money from bank and specifying name of messenger. 

An iustrumont which purports to receive a sum of 

money from the saving account of a depositor with a 

Bank and sj-ecilies the name of the messenger who 

is to receive payment is only a receipt and is not 

liable to stamp duty as a cheque. Stamp act, ^ 

38 P. L. R. 1912 „ . , , . 

___SS. 30, 65—iiecetpf of money by 

money order-Ref usal by payee to give a duly stamped 

receipt of payment to the remiffer, whether an offence, 

Q. remitted a sum of Rs. 34 to B. by a postal money 

order. H. on receipt of tho money signed a receipt in 

duplicate and delivered the same to the postal peon 

but 0. demanded a duly stamped receipt from B. 

which D refused to give: 

Held, that B. ought not to be convicted under sec¬ 
tion fir/of the Stamp Act for having refused to give 

the second stamped receipt to G. 

Section J O does not require a person receiving 
money to specify the particular purpose for which 
the money is paid. Balamakund v. Emperor, 9 A. B. 

J. 97 7To 

_S. 65 — Receipt of money by 

money order—Kefusal by payee to give a separa^ 
stamped receipt 77o 

Step-in-ald of cxecution-Orai assig^ 

ment of decree-Application by oral assignee 7o 
---Deposit of Nazir’s travel- 

ling allowance 

St^'tUteS, iuterpietation of. See Interpreta¬ 
tion oi- Statutes. 

Stay of criminal procecdingfS-Civil 

suit ihstUuted in respect oj the same matter—Practice. 
Wheioa person, against whom criminal proceedings 
ai oatai tediu respect of a matter, has instituted a 
civil suit without waste of time, tho decision of which 
is likely to throw cousidorablo further light on the 
case, tho criminal prosecution should be Stayed pend- 
in- tlie decision of the civil suit. BuoJA Ram 
peuor,21 V. W. U. 1912 Cr. 927 

Subrogation—Payment by puisne mortgagee 
of prior niort-a-oo’s decree—Shield against 
qaent incumbrancer 94g 

bucce^ssion Act (X of 1865)» SS.4o 
48, 50 

Succession Certificate Act VU of 


1 


». s, 4 


-s. 42 —Suit by touaut to 

determine who is landlord 40 

--Sf . 52 , S^ — injunclion 

— Person building on other's land in s/ jfc o/ pn test 
Pecuniary compensation —Adegnatc relief 
Where a pera^n builds on aiuiil.er person’s properly 


148 

S, 4* — Separate Hindu 

jatntlij—Certificate necessary — Revision lrr«j»- 
larity. 

ll is a serious irregularity not to require the plain- 
till to produco iho cerlihcaie required by section 4 of 
the Succession Cei titicate Act in tho case of a sepw^to 
iiiudii family. (Julsu v- Kam BaLLABU 3w4 
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SufFicicnt cause. See LnnrATrox Act, s. 5. 

Suit forresumption or assessment by landlord — 

513 , 517,518 


1106 


right 


of 


sur 


Limitation 


to set aside the gift by presnniptire 
Declaration that debt paid by donee was a 

upon the property, whether could be made 
suit 


to set aside compromise decree 
■jor arrears of rent—Joinder of claim 


s in 


heir — 
charge 
in the 

191 
80 

- , , , , .. respect 

oj several holdings—Uiidh Rent Act (AX/Z o/18SG) 
s. 108, cL {2j. 

Under the Oadh Rent Act a single suit by a land¬ 
lord for arrears of rent due from a temiiit in respect 
of several holdings in one and the same village is 
competent. 

Where the holdings are not all held under the 
same tenure the Court may, if necessary, specify in 
its judgment the arrears due with respect to each 
holding. UuDRA Fhasad Saht u. Gajadhar Sixgu 

462 


634 


-, institution of application —Presentation of re- 

turned plaint to competent Court —Suit to be treated 
as instituted when presented in competent Coiut— 
Civil Procedure Code {Act XIV of 1882;, s. 57—Limi. 
tdtion (Act JCr 0 / 1877;, s. U, 


Tenancy-in-common— No 

vivorsliip 

Tenant —Grove-holder 

Occuoant of water-mill 
Theft. See Pexat Code, ss. 378, 379. 

Thumb impi-e5Sion_IF/t.«,.r maybeproved 

against accused in another proceeding-Voluntary 

triMoaf compulsion whether may he used 
against uitness-Evidence Act ([ oflSl'^) f 
proviso. ' •' -^^2, 

_ llie takingof a thumb impression is merely observ- 

ing a charactenstic feature of a man’s body, and is 
not equivalent to askin. a question and receivin<. an 

ans^^ei: thatis, the thumb impression is not equivalent 
to an answer within the purview of the proviso to 
section 132 of the Evidence Act, and may in a cri¬ 
minal proceeding be proved against the person whose 
thumb impression is taken. 

Wheie an accused person has made a statement 
voluiitanly and witliout compulsion on the part of the 
Court, It may be used against him on his trial if 
relevant; that is, the proviso to section 132 of the 
Evidence Act docs not apply unless the witness objects 
to answer the question. 

Q,ceen.Empress V. Gopal Das, 3 11. 271, and Jfo/isr 
Sheikh V. Quecn-Emi>ress, 21 C. 392, followed. 


The combined effect of section 57 of the Civil Pro¬ 
cedure Code of 1882 and section 14 of the Liniitatiou 
Act of 1877 is that when, a plaint which has been re¬ 
turned is presented in a Court of competent juris¬ 
diction, the suit must be taken to be instituted ou the 
date of such presentation. Hbolot Khasia u. Ka 

Ran Khasiani, 15 C. L. J. 2il 377 

Suits Valuation Act (Vll of 1887), 
S. 8 403, 864, 903 


under, r. 4 


S» 9 -Chief Court Rules 

408 


Summa,iry tria.1 -Qffence punishable with one 
year's rigorous imprisonment—Opium Act {I of 
1878), s. 9 —Subsequent regular trial without sum- 
mary trial being quashed —Ultra vires —Criminal 
Procedure Code (Act V of 1898^, s. 53U. 

The accused was prosecuted for an offence under 
section 9 of the Opium Act punishable with oneyeat's 
rigorous imprisonment. The addi'^ioual Township 
Magistrate tried the case in a summary manner and 
imposed a sentence of 4 months’ rigorous imprison¬ 
ment. The District Magistrate having declared the 
trial void, the Magistrate re-tried the case in the re¬ 
gular manner and imposed the same punishment; 

Held, that both the trials were void ab initio. 

The summary trial was ultra vires, as the oileuce 
being punishable with one year’s rigorous imprison¬ 
ment, the Magistrate had no jurisdiction to try the 
case summarily. 

The regular trial was ultra vires, as the former pro¬ 
ceedings not having been quashed by the High Court, 
the accused could not be tried over again. 

The whole proceedings were quashed and a re-trial 
ordeied. Emperor r. Nga Sit Cho, 4 Bur. L. T. 271 


Summons, service of. See Civir. Procedure 
Code, 1908, 0. V. 

Sui*rencter by heirs of one occupancy-tenan^ 
effect of 


Therefore, even if taking a thumb impression 
IS equivalent to an answer, no objection beino- 

made to the tluimb impression being taken, the pro” 
viso to section 132 does not applv. Tu.xoo Mia v 
Emperor 19 C. W. N. 502; 15 C. L. J. 399; 39 C 348 


Tort by Government servant—No cause 
against Government 



action 


Transfer—Nbn.tr<7«s/era6/e right conferred by 
decree—Restriction against alienation imposed by 
Legislature—Restriction impo!<ed by decree or con¬ 
tract—Distinction—Waiver of condition—Consent^ 
Attestation of deed—Abandcnment —Transferor cannot 

plead invalidity of transfer —Transfer of Property Act 
{IV of 1882;, s. 6 {h) and (i), scope of. 


The interests which are declared inalienable by 
section 6 {i) of the Transfer of Property Act are 
particular interests which have been created by 
statutes enacted to regulate the relations between 
landlord and tenant. An interest conferred by a 
decree is not covered by section 6 (i). 

Tlie transfer of a iiou-transferable right in land 
conferred by a decree does not fall within the 
scope of section 6 {/t) of the Act. 

There is an essential distinction between restric¬ 
tions ou transfers imposed by the Legislature and 
restrictions imposed by contract or decree. The 
general policy of the law' is to promote the free 
alienation and circulation of property and 
to discourage the introduction of restrictions cal¬ 
culated to interfere with the fulfilment of these 
objects 

In cases where the Legislature deems it expedient 
to fetter the privilege of free alienation, the pro¬ 
hibition, founded upon considerations of public 
interest, must be treated as absolute. 

But no such force can be attributed to a restriction 
which has its origin in an agreement of the parties or 
a decree of Court. The contract or decree does 
not purport to affect the rights and interests of 


IU6 


re 


Transfer-concid. 

any one but tb.e parlies themselves, it merely 

„hichl,ehass;otfrom the ed 

is that the coadition aga.net ahenation , 

for benefit of the other party. 'f 

waive the benefit of the condition, and .f he e'e^s to 
r so by giving his consent to a transfer, -he 

transfer is a valid traosaction. 

It is not competent to a transferor o a 
transferable interest, conferred p a decree, to 

the idea ihat the transfer is void. 

Although the mere attestation of a deed does no 

import notice of its contents, yet where a superior 

^rop.ietor atcests a deed of gift, being aware of its 

provisions and recognizes the donee as ‘^0 “ 
nf the oroperty, it will be inferred that he „ave 
h!e oonsen'to Ule transfer. Snch a consent g.ven 
Viv the superior landlord is binding on his son. 

^To coi'slitute abaiidunment of a heritable, ‘ 

non.transferable interest in land, there mwat be the 
Zrest evidence of an intention to abandon 
Abandonment cannot be inferred from ‘he mote fact 
that there has been no active assertion of the r gh 
during the short period which lias mtervened since 
the right came into existence. Wazir Muiia.mma^ ^ ^ 

Uak Prasad 

Transfer of case. See Civiia Prockdure 

Cope, 11)u8, s. ‘Zl. Criminal I^koceoure Cope, s o28. 

^ --Application for transfer of 

suit f.om Presidency Small Canso Court 
Court to bo made to a Judge on tl.o Original b^o ^ 

Transfer of Property Act (IV of 
1882), s. 6 la)— /‘fl'craioacr—Trnn.'fer of ex- 

i"'Hrnd\^wit;^nortgaged certain property in 
Which she iiad only a life-interest A reversioner 

sued for a declaration that the mortgage would not 

affect his rights in respect of the property after the 

widow’s death. . 

This suit was withdrawn in consequence of a compro¬ 
mise whereby it was agieed that during her life-time 
the widow would get from the mortgagee a certain snm 
as her maintenance, while tlio rest of the profits of the 
property would be divide.l between the reversioner 

and the mortgagee and that after the death of 

widow tlie reversioner and the moitgageo would 
divide the pioperty in ccjual shiucs: 

Held, thiit the effect of the agreement vvas to trans¬ 
fer to the mortgagee oTie half of fho mortgaged pro¬ 
perty on the widow’s death, and that this amounted 
to a transfer of an expectancy by the reyorsioner 
and was, therefore, invalid under the provisions of 
« l„\ ibf fLt, Trjii,«sfpr Pruru'rtv Act. BllA- 
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Transfer of Property Act-ooudd. 


name ,nay he seconded, --J-elhee -done 

sn^r-ient to afect transfer-Suit Oy 

p'fsses-ston, whether main * widow, and R. 

The husband of the plamt.ff B. a 

were boih entitled ^^^^^n^applicalion for muta- 
moveable property. R- Revenue Court. B made 

tion of his name alone m that she was 

a statement before the mutatio did not want her 

the heir of her husband d to R’s name 

name entered in the "estate. Upon this 

being entered in respect , Revenue papers. 

B.-b name alone ' a suif for pos'seLioa 

jxftorwjird filsd * l p. 

of her huBband’B share in the "The state- 

hpJd that the suit was maintainable, me syv 

¥ of R in the mutation proceedings could no 

interest in immoveable propeity by s 
11 am Prasad v. Bedo 

s. 58 
S. 59 

-ss. 67,68 
S. 90 


436 

91 

429 


304 


GAN V. MUNNU 
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____S, 106 -Bessee/or a/ixed 

t,rm-Noiice to quit delivered at a shop wh^e 
* defendant did not reside-Validity of notice (o quit 
Lessee holding over—No(»re, lohefher neceaMii!/. 

A Notice to quit, sent by Post df'^/^tdalt al 
postal peon to a person other than the 
threhop from which the defendant was sought to be 

elotcrbut where the defendant did not res.ae, « 

not a good notice within the meaning of section 106 

nf the Transfer of Property Act. . 

° If a lessee for a lUed term of 
possession of a house after the expiration of the 

Lrm of the lease in deffance of 

lessor he is not entitled to a notice ^quit Mder 
section 106 of the Transfer of Property Act. OoM 
ClIAND V. SlIlB CllARAN, 9 A. L. J. 074 

s. 108 

.s. 123—Gift how eff^ 

.1 

Trecs-Pnffa lor trees given to one P®^ . 

tlmt for land to another person—Cancellation of 
ratta for trees, effect of-Right of land patfnttor^o 

trees 

Trespasser-Damages. 

Exemplary damages may be awarded against a ti^- 

passer. Jagan Nath v. Debi Sahat ^ ivvund 
1___Ejectment amt—Plaintiff 

to prove his title 



TrUSti See Trusts Act. 

_ —Agreement between trustees ^sting nuinage- 

ment in one-Effect on the capacity of other trustees. 

Although by agreement the ordinary 
of the trust is vested in one trustee, the * 4 ?reement 

__ __..... .. does not deprive the other trustees of their offiw of 

gift, how efjected—Registration-Mutation—Estoppel trustees ' 1*234 

— Statement donor hejore mutation ofjircr f/ia< naziu KrishnaN> (1911) ^ 'V. rs, 


613 

S. 43 466 

s. 53 68 

ss. 54, 123—Side 
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Trust —contd. 
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I 0? 


Dedication oj properfy to a Church-Secession 


Trust —concld. 


of trustees (rou. the faith of the Church RighUo Z 
cover properties from the secessionists-Change of tru<t 
iH accordance with the neio faith o) the trustees- 
Recantation, effect of, on the right to trusteeship^ 
Evidence Act ([ oj 1872\ s. bl-Mntters of public 
hxstory-Law governing temporal rights in Roman 
Caxhohc Churches • Right to remove trustee who has 

seceded from faith—Absence of prayer for removal _ 

Amendment oj plaint^Right to recover moveables — 
Limitation -■ Civil Procedure Code (Act XIV oj 1882‘, 

s* •yO. 

Plaintiffs, alleging that the suit properties were 
dedicated to the Roman Catholic C hurch, sued for 
their recovery from defendants, who were formerly 
Roman Catholics, but who seceded from the Roman 
Catholic faith and had become members of the Syro- 
Chaldean Church. Plaintiffs alleged that they had 
the management and control of the Church proper¬ 
ties. Leave was obtained to implead the defend^nt^ 
as representing all the Christians of the village. The 
defendants denied the plaint allegations. 

It was found that the propertit s were dedicated to 
the Roman Catholic Church and that defendants 
seceded from the Koman Catholic faith: 

Held, {\) that the defendants could not claim to 
have the trusts of the institution altered so as to con¬ 
vert the Church into and for changing worship ac¬ 
cording to the tenets of the Syro-Chaldean faith: 

Bishop Melius v. Vicar Apostolic of Malabar, 2 M. 
295, referred to; 

(2) that certain letters of the Jesuit Fathers, though 
admissible strictly to prove facts of history, could not 
be used under section 57 of the Evidence Act to prove 
where certain missionaries were living or when they 
died ; 

(3) that the Cannon Law should be invoked as a 
guide in deciding questions rebpecting temporal rights 
in Roman Catholic Churches ; 

(4) that a single trustee cannot recover possession 
of properties appertaining to the (rust from another 
trustee by evicting him, though he may be entitled to 
maintain a suit in ejectment against a stranger on 
behalf of the trust ; 

(6; that the defendants, by their secession from the 
faith of the Catholic Church, were liable to be removed 
from the office of trustee ; 

Mariam Pillai v. Bishop of Mylapore, 17 M. iiT, 
referred to; 

(0) that a recantation by the defendants would not 
render them fit to hold the responsible office of 
trustee ; 

(7) that, even in the absence of a specific prayer 
for removal of defendants from the office of trustee, 
the Court could decree removal by directing an 
amendment of the plaint ; 

(8) that when the Court allows a plaintiff to sue 
some persons as representing themselves and others, 
having the same interest in the subject-matter of the 
suit, the COL sent of the defendants on record is not 
necessary to enable the Court to do so. 

Andrewa v. Salmon. (1888; VV. N. 102, referred 


foy frustee, ajter e^ecu. 

Uxjt does not include (rust—'jhusts Act (Jl of 1882J 

Fnnrh 7 f' requires no physical delivery- 
English rules not applicable to Indian cases-Shia 

Law fixed no minimum dower while Sunni Law does 

Family settlements, con6(r«c/ion of. 

The conduct of trustees, as manifested after the exe 
cutionof the deed of trust and misconduct on their 
pait or neglect to perform their duties, cannot be 
put forward as a valid reason for holding that the 
author of the tiust had no intention of acting serious¬ 
ly, or for determining his intention at the time when 
h© 6X6cuted th© deed of trust 

Under section 3 (6; of the Oudh Laws Act, the 

Muhammadan Law does not apply to trusts. The term 

gift as used in the section cannot be interpreted so 
as to include trust. 

The discharge of a dower debt, due from the settlor 
to his wife, and the prevention of future disputes and 
litigation between the members of the settlor’s familv 
are not in any sense unlawful wit! in the meaning of 
section 4 of the Trusts Act. ^ 

The phjsical delivery of the property, in addition 
to the execution of a registered instrument of transfer 
is not necessary to effect a valid trust under section 8 
of the Trusts Act. 

In construing family settlements Courts are to as- 

certain the real meaning of the parties to the trans. 

action; and when that meaning has been ascertained 

if it appears that the whole plan cannot be carried* 

out but that a part of it can, effect is to be given to 
that part ^ 

The rules established in Eng.ish Courts for con¬ 
struing English documents are not, as such, applic- 
able to transactions between natives of this country. 

In the cas3 of Shias, there appears to be no fixed 
legal minimum for dower though in the case of Sunnis 
there is some authority for saying that the minimum 
amount is iO dirms. AIohammad flASHi.M Ali Kha\ 

V. Sadiq Husain Khan, 14 0. C. 356 882 

Trusts Act cII of I832J, ss. 4, 6 882 


S« 88— urchase made by trustee — 


Andreivs v. Salmon, (1888; 
to; 

tOj that, as the right to the properties of the trust 
goes with the light to the office of trustees, plain¬ 
tiffs’ claim for moveables was not barred by 
tiQn. Ambalampakkiya Ddayanv.J-M. Bathb, 

1 M. W. N. 162 


Trustee and beneficiary ~Right and liability. 

One Q. made a Will by which he appointed several 
persons as trustees of his estate. 'Jhe trustees 
appointed A'., who was a co-trustee, their general 
attorney. A part of the trust property was subject to 
a mortgage. The mortgage-bond was attached in 
execution of a decree and was about to be sold. K. 
advised the trustees to purchase the mortgage-bond 
as that woul I enhance the interest of the trust estate. 
The trustees could not come to a final conclusion 
before the date of sale. Thereupon K. purchased the 
bond himself : 

Held, that K. must be held, to have made this pur¬ 
chase for the benefit of the tiust and that he could 
only charge the trust with the amount which he had 
actually paid for it. Gopi Narain v Kl’nj BeuARi 
Lal, 9 A. L. J. 3 I 625 

--S. 91 176 

Trustee and Beneficiary. See Trusts 


Act, s. 8 
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Under-proprietary ri^ht 

Undcr-raiyat, to — CtiintUrfion that ajtcr 

erinni of term, raiyat would [five anda-i-.iyy.xt -fi'esli 
lease', validiti/of-E):chncnt of under v.xyynt - Ucn.jal 
Tenanry Act UI of IH'iaJ, s 85. 

\ raiyat iiiiive lii« under. ratyat a lease for iimo 
years, and it was siipulated that alter the expiry 
iflhe term, the miyaMvonUl f,dve the undor-r-nyaf a 

fresl. lease of the land on fair rent: 

field that the stipulation was not null and void, 
that the lease was not in contravention of the terms 
of section 85 of the deii^ml Tenancy Act, and that 
the raiyat could not eject the undtr-mij/af witliout 
,rivin'' him theoi.tion to take a fresh lease at a fair 
rent. Am Mohammad r. Xavan Kajah Bhuh^ lo 
C.U J. IB 0. W. N. 020 note 

Undue influenCe-fnadeHuate consideration 
— False allegation of payment of purchase-moimy ^ 

U. P. Land Revenue Act pn of I90m 

_ s. .64 ““ 


Jnsouildness of mind. See Fknal Code, 
3. 84. 

Usufructuary mortgag-e-xXon transfer¬ 
able holding- Abandonment-Usufructuary mort- 
gagee placed in possession-Fayment of by 

tenant— Decree for ejectment * 

Valcil — Foit'cr to coi/ipromtse—I akil exceeding power 

_Compromise prejudicial to client. 

Where the Vakil of a party to a suit entered into 
ana‘aeement with the opposite jiarty winch settled 
none”of the matters in dispute between his client 
and his adversary, but left his client to tight the 
whole matter in a fiesh litigation, meantime sur. 
rendering suit property to tlie former ; 

Held, that the Vakil acted improperly and the 
agreement of compromise was not valid- Manika 
M uDEhi/K r. Devasi Kamini Fii.lai, I.DD2) 1 
N. 15h 


/alidating Act XIV of 1904 

/aluation of suit -improvements effected 
during pendency of suit 428 


rartition suit 


903 


[1912 

Vendor and Purchaser AppiicabiiUy of 

®V6«(.emp(or-Sale in execut.ou 803 

___^Saleof goods—Lien 

■ 99m 

paid money 

_ ___ Sale of share, excluding sir 

s:i=:s=;' 

dcmnify 

__ __Contract of sale with a 

' numbe- of persons-Right of o..e to enforce 8p|cifi^ 
nei'formance 

__ - _ Confracf for sale-Subsequent 

,nle to othervendees -Specific perjormance, suit for, 
by first contracting party-Decrce, form of-Sub^ 
sequent vendees to execute conveyance to plaintif- 
Abscaceo/ prayer in plai7it-TruBts-TrustsAct (Il 

of\SS2j, s. 9l-Civil i^rocedure Coae (Act V of 
\90SJ,0. XLI,r. 33. 

Where it is a .-recd to sell property to one person 
a..d it is subseqnently sold by the vendor in con- 

travention of the agreement, and the hrst 
brings a suit for specific performance of the contract 
of sale, the proper form of the decree to be passed in 
case of plaintiff’s success, is not to declare tlie subse- 
quent sale void but to direct the subsequent Purchaser 
to execute a conveyance to plaintiff, ^^e Court has 
pon-^r under Order Xhl, rule SS, Civil Procedure 
Code lfl08, to pass such a decree even though toe 
Tdaint does not contain n prayer to that effect. 

The subsequent purchaser in such a case is in law 

a trustee of tho property for the person who has a 

prior agreement f«r ^'’'“'“* 5 ,/*'; 19^12 

Vkllai'PA Naickbn, 10 M. L. P. 5-4, ! 

M. W. N. 5G'l; 22 M. L. .1. 124 » 

> 

Vrit. SecIliNUU Law. 

^Va.lVC^ ' ^^ssuinplion of jurisdiction in irregulw 

manner- Objection nbt taken at proper time 54Z 

__Contract to sell land 879 

B'ailuro to join in an appeal 


-Suit for (U'cluration aiul in¬ 
junction in of hou>e 408 

b'nit for declaration oj inva. 
hdity of mortgage decd — Cou.M'iiucntial prayer for 
eancellatiun o) deal and ininnetion — Amount oJ 
liability under deed- Court.fee Junsdiciion—Court 
Fees Act (ill of 187()^, .s Til (rj and (d) — Suits 
Valuation Act (VU of 18s7i^ s. 

Where a minor hiks for a declaration that a mort- 
;age*deed executed in hi.s ii.iine by liin guardian is 
nvalid against liim and furllier piays for caucella- 
ion of the deed and for a poi luaueiit injuction to 
estiaiu the defendant from enforcing tlio terms of 
ho deed, tlie value of tlio suit for purposes of Court, 
ees and jurisdiction is the amount of lia'nility under 
he deed, as stated in the plaint. 'I'he [ilaintilT can- 
lOt,in such a case, bf? allowed to lix a lower and 
irbitrary’ value for pui poses of Oourt*fee e“mputa. 
ion and jurisdiction. Dbvjdas r. Uamlad, 7 N. L- U. 
IBU 864 


mutation proceedings 

-Landlord’s right to eject G7 I 

_Novation of contract-deed executed in 

considoiMtion of previous bond-Deed not 
od - Right to sue on previous bond oOO 

_Pre-emptor assisting in sale negotiat^n 

and demarcation of land 

__Restriction against alienation 

by decree or contract 05»«9 

Wajib-ul-arz. See Frk-bmption. 

_ ___Coiislntcfioft—“MavesM,” iiwon- 

iny of —fifraziHj; rights in shainilat land. 

Where a ff aiit-nLarz conferred grazing rights on 
non-oecupanoy-touants and other non^proprieta^ 
residonts of tho village over shainitaf land lu respect 

of their inaveshii . • i.^;a 

held, that thoAVord »iares?u should be restricted to 

“cattle” used for agricultural and domostio pnrpows, 

and that goats and sheep kept mainly for trading 

purposes are not included in tho term. HassrAJ ^ 
Nakain CiiAND, SG F. R. 19U /iO 

Wakf property—AUjtment—Partition- 791 
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WB,irrQ.nt—Destruction by accused—Presumption of 
legality —Criminal Procedure Code • Act V of 1898», 

sa-. 98, 100, h^2—Pen(d Code (ict XLV of I860'’ 
ss. 147, '6:^2. 

Where, upon an application under section 552 of the 
Criminal Procedure Code, a warrant uud^l■ section 100 
of the Code was issued to compel restoration of an 
abducted female, but was drawn up on a form which 
was printed for use under section 93 of the Code, and 
the accused persons snatched away the warrant and 
destroyed it: 

Meld, that it must be presumed that the warrant 
contained the substance of what is set out in sec¬ 
tion 1(^0 and that the poitions which had to be alter¬ 
ed were altered. G-drameah v. Emperor, 16 C. W N. 
33t)j 39 C. 403 1002 


Will —contd. 

- -Co„str„ctio«-Binda Law-Devise io widows 

"tC *''«’■« 90 to daughters on 

then death Nature of widow’s interest— Tenancu 

in-eommon-No right of survivorship between widows 
Lalure of daughter’s interest - Absolute estate- 
Uind AeguisiUon Act (I of 1894), ss 18, 32-Deposit 
of widow s share in Court on objection of daughters - 
ifithdra wal of objection-Subsequent death of widow 
Jurisdiction Determination oj question of succes. 
Sion to deceased widow-Daujhternot claiming her 
own share left oy TriJ - Recognition as heir of deceas- 
el tvndow III acquisition proceedings-Application of 
s. 18 to question of succession of deceased claimant 
and investment of money-Investment in securities 
vhen to be made. 


Warranty of title of judgment-debtor 803 

“Week,’’ meaning oJ—General rule—Kxclusion of 
day on which order is made —Deficit Court-fee to be 
paid “tn a iveek'*—Intejition to allow full seven days. 

The word “week,” when used in reference to com¬ 
putation of time from which it is to be reckoned, 
prima facie excludes the day of that date though the 
expression ma}’ be inclusive or exclusive according to 
the context. 

An inflexible rule of ioterpretation cannot be 
allowed and whether the day on which the order is 
made is to be included or excluded, must depend 
upon the circumstances and the reason of tiie thing. 

A fair rule of construction seems to be that where 
the computation is to be for the benefit of the pei’son 
affected, as much time should be given as the language 
admits of, and wheie it is to his detriment, the 
language should be construed as stiiclly as possible. 

NorfA, In re, Ex parte Masbuck, (1895) 2 Q. B. 264, 
at p. 270, relied upon. 

VVhere the Court ordered the plaintiff to 61e deficit 
Court-fee “in a week : ” 

Held, that the intention of the Court was to allow 
the plaintiff full seven days. Gopal I al v. Bahorni, 
15 C. L. J.120 900 

widow. See Hindd Law—Widow. 

---Partition —Co-widows 320 

— -Unchastity. See Custom—Widow 290 

— — — , suit against Evidence necessa^'y ns to 
nature of debt. 

In a suit against a widow, evidence should be taken 
as to whether the debt was incurred by her as 
representing ber husband’s estate. Tadikonda Ven- 
KAYA V. Kcdali Venkatasubbamma, (1912 1 AI. W. 

N. 49 486 

Will. See Probate and Administration Act. 

--Deed, construction of—Gift, deed or Will 

409 

' • — of share of vrit 2^5 

—-, construction of—Devise to daughter on death of 

two -widows. 

Where land is devised by a Will to two widows 
of the testator and, on their death, to his daughter, 
the land given to each widow would on her death 
pass to the daughter. Govinda Pilday v. Meenatoiii 
Acnr, 10 M. L. T. 493; (lOU) 2 AI. W. N. 503; 22 
M. L. J. 204 152 


A testator left two widows, A and B and two daimh- 

ters, C and D By his Will he left his lands half to 

his widows and half to his daughters stating that 
aftei the death of the widows their half would go to 

the daughters, and after the death of the daughters to 
their descendants. 

The testator died iu 1887. In 1899. 0. sued tlie 
widows and obtained a decree for r^tli of the lands. 
D. did not join in the suit and never obtained the -i-th 
share left her by her father. 

in 19U9 a portion of the lands left by the testator 
was acquired by Goveinment. The Land Acquisition 
Ofiicer awarded .!th of the compensation to C and 

iiths to the widows. As C. objected that the widows 

M-erenot competent to alienate the land, the officer 
deposited the ^ths of the money in Court. Subse- 
quently, C. withdrew' her objection and the Land 
Acquisition Officer reported that the money mi^-lit be 
paid to the widows. Before the Divisional Cou?t had 
time to deal with the matter, died and a dispute 
arose as to who were her heirs, 0. and D. claimino- 
that A. s share went to them while the surviving 
widow claimed that it went to her. The Divisional 
Judge held that A.’s share went to the daughters and 

ordered that the money deposited in Court should be 

invested in Government Pro-notes and that the 
interest should be paid half to B. and one quarter to 
each of the daughters; 

Held, ( 1 . that the Divisional .Judge W’as right in 
deciding the question of title arising between the 
rival claimants. Such questions should be decided iu 
the case and should not be left lo be decided by a se¬ 
parate suit. The Court was bound to decide all points 
the decision of which was necessary to enable it to pass 
orders as to the disposal of the money, including ques- 
tiousariaingasto who was the proper lieir of ihedaim- 
ant who had died after the deposit of money in Court 
Babujan v. The Secretary of State for India in 
Council and the Chairman, Gaya Alunicipalitu 4 0 
L. J. 256, followed. ’ 

(2; That the money having been once deposited 
ill Court, toe Court was obliged to observe the pro¬ 
visions of section 32 of the band Acquisition Act, 
in spite of the withdrawal of C.’s objection 

CD That section 18 of the Act did not apply to the 
determination of the quesrion as to the succession to 
A.’s share and as to the investment of the money. 

(4j That, on a proper interpretation of the \7ill, 
each of ihewddo.vs was to hold for life as a tenant- 
in-commoQ without the benefit of survivorship and 
the share of either widow passed at her death to the 
daughters. 
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Will— contci. 

ifnnni v. Vmrno ^^0, referred to. 

1909; 59 P- n I not choose to sue for her ',th 

'^u-VfeU to hfer immediately on her father’s 
share which fe , to getthat share o'lt of 

death, she could ^ipath by a disproportionate 

the share left by A s ff O. claimed 

divisiou of the hould have put in a claim 

Lft:\he" u:d vcq’msition Officer iuher own tight 

as heir of her , recogni/.ed in these pro- 

'•■jrTTft.«; “;“L“iVS"5.= 

than the o„der the devise as their interest 

express words or by necessary 

'"Sr'r"/,r“o%rT 

947; 3 C. L. jO 

"Td^ Xlild 

pensation awar ahare of the money should bo 

:ad: ov'er to them. N.HAt Kauk r. SEcn.TAB^v^o^ 

... .... r^yr 


Pn««/vuc/ion—Infen/ion of testator-Hindu Law ^1 
-- Consttuclion I one daughter as 

' ^'’’^Tndteihe other daughter in. the event af her j, 
decease- Absolute estate acquired by survivor. h 

l:s^rs^S£;;^cK . 

directed that the projn widowed daugh- » 

instance ° , ^ uke himself but, that in ( 

"f’ /b d a ho t^tTtor’s married daughter. B t 

ir“ i" ^*Tr..nS 

“rinf'ard obiect of the testator was that tlm 

abluit:"wW ohL propmty sbonld be the dangh- 

A"wilir'mt'to''bc-cons;rued with litoral slriot- 
t The Courts are bound to lo(.k to all its provisions 
•n otlr to ^00 " bat the real intentions of the testa- 
\ wore The Will must bo read as a whole and 
rd must bo hadto the wislios of the testator to 
rgathrodfrom the general tenure of the tUien- 
ment. RamChasu c. Uiwan (-IIAM) 

__-Prohufe- NaspiVioa to he renovt'd helorc order 

-Su.p.c.on fo 6c inherent and not to anse }ro>n 
confncting evidence^h-oof oj jWl-Olnecia.n that 
more evidence m,yht be adduced ^- rresani,t,on 
against miscomluct-Inirrohahihties - Clear endcnce 
ol reliable witnesses-ICrperf testimony, how to be 
taken-Docunient, proof oJ- Uelusal to cross-r.ramine 
^Document pul in hands of uifness-Righ! l' 

xriry ^0 see document-Snceession Art (X of ISbo), 

ss. 4G, 48, 50- Pt'tdoncc Art {I oj 1872*. s.-^. 3, 4o, 

The principle laid down in /i/irc!/ v. /bi/Oa, 2 
Moore V. C. 480; 4 S. K.C. (o. s ) 175 and TyMcif v. 


Will—concld. 

■£- 'Sr ‘..S; 

grounded suspicion Court ought not to 

fn tvouf:fTt\n^^^^^^ susp^ioion is re- 
pronounce the suspicion is rn- 

K.r;.r.'.'i£ "t— “ 

'''“fenLns*’o'T-Demonstration, or a oonolnsion at 

‘"ir£“.'£S£'“'5rr.t 

jectioD to proof of it that more evidence might have 

Svidual impugned ie , complex 

The mere improbability of this or that in a e 

transaction, cannot go cf good general 

and distinct evidence of witnesses oi gou 6 

i J-Where expert testimony is given, 

• t,.rbette^r ’course t®/®'*®op nton 

; “"ritourt cannot assume that a document is proved. 

^ ^ i^t;;Lr”raS'rta;t 

„• cr: rnied whether the doenment had been proved 
; ”'irthe cross-examining Counsel, after putting a 

'® “"'“drsa y will have no right to see the doonmenti 

'! Y t it toe paper bn used for the purpose of refresh- 

' t toe inmory of the witness, or it any qnest.ona 
te mg the memory , . 3 the handwrit- 

bo put respecting its contents or as 





^ *.— 070 

Withdrawal of suit ^ 

\A/it.n6SS - Previous depositions - Mode ot ^ 

'^^onfl tot of testimony - How to be tested 678 

__ non^attendance of-Prayer for arrest^ 

Rejusal upon insufficient ground. 

Ina suit against the Calontto M-^pality, the 

plaintiff “'Yj^ to produce oertaiA 

Municipality and to require failed to attend 

..ateriil doonments. /i'f,,t his 

aud the plaintiff asked the Court to oomp^^ 

attendunco by arrest if necessary. Tha p y 
rejected without satisfactory -Vness should be 

Held, that the attendance ‘i'®'Y doouments, and 
compelled with the prodnouon t^ourt 

that the case should be sent down to the first 
for re heaving. Upenoua Narain IxHOsH v. ha 
OK THK CaIXCTTA CORPORATION, l6 t.. W. 
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Words and Phrases. 

^be just^^* order that may 
any other evidence 


1111 


arrear 

assets realised 
otherwise 

aulad va ahfad 

book 


by sale or 


213 

I 

71 

907 

155 


671 

260 


cause of a like nature 260 

date of decree Qg 

decretal money 671 

gfood faith 26Q 

inquiringr into the offence 273 

inquiry 273 

in a week 9 qq 

institution of p»"oceeding's 221 

interest 433 

kept from knowledg-e of rig-ht 63 

iand 634 

maveshi y Ig 

other sufficient cause 318 

personally interested 222 


900 

221 


Words and Phrases -condd. 
proceeding's 

return from transportation 390 


review of judgment 

rights of parties 

rishtadar qaribi 
same transaction 
shall be made 
shishya 

sishyanukrami 

street 

suh-.division 

taking 

thing 


140 

800 


427 

490 

819 


try any case 

4 

Written statements, s.e 


714 


may be allowed ’ of, wheu 

128 

Yajman Vritti-Nature of prooe.tv-To.., 
tible and inalienable-Custom rLognizIng parti' 
tion and alienation-Eurden of proof-pfration' 

cssenualsof-Eojoymentofmf by rotation-Will 

of a share of vrit —Succession to vrit 


A cc 
DM 


K UNIVER^'’^ ^ 1 

!•;. DiVlSlO'! 

/« . 11 . 






